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High  Court  of  Justice,  Queen's  Bench  Division,  died. 

In  the  same  Sittings,  Mr.  Roland  Yaughan  Williams,  Q.C,  waa  appointed  a 
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In  the  same  Sittings,  the  Hon.  Sir  William  Ventris  Field,  one  of  the  Judges  of 
the  High  Court  of  Justice,  Queen's  Bench  Division,  resigned,  and  was  raised  to  the 
Peerage  under  the  title  of  Baron  Field. 

In  the  same  Sittings,  Mr.  John  Compton  Lawrance,  Q.C,  was  appointed  a  Judge 
of  the  High  Court  of  Justice,  Queen's  Bench  Division. 
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Temple ;  and  Mr.  Richard  Burdon  Haldane,  of  Lincoln's  Inn,  were  appointed  Her 
Msgesty's  Counsel  learned  in  the  law. 

In  the  same  Sittings,  Mr.  Herbert  Henry  Asquith,  of  lincoln's  Inn,  and  Mr. 
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[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.  ^ 

BOWEN,  L.J.  J.  „  „ 

Fry,  L  J.        [  ^''  ^*  '^^^^• 

1889  I  J=M)YLB  V,   HAYES. 

Nov.  i.      . 

Practice — Originating  Summons — Juris- 
diction— Question  as  to  Validity  of  Grift 
made  by  Testator  in  his  Lifetime — Rvles 
of  Supreme  Court,  1883,  Order  LV.  rule  3. 

The  Court  has  no  jurisdiction  under 
Order  LiV.  rule  3  to  determine^  on  an  origi- 
nating summons  J  questions  which  could  not 
have  been  determined  under  a  judgment  for 
administration  of  a  testator^s  estate  or  the 
execution  of  a  trust.  Consequently,  there  is 
no  jurisdiction,  on  an  originating  summons, 
to  determine  the  question  of  the  validity  of 
a  gift  of  money  made  hy  a  testator  to  his 
wvfe  in  his  lifetime,  the  money  being  in  her 
possession  at  the  time  of  his  death. 

Decision  o/'Kekewich,  J.,  reversed. 

In  re  Davies;  Davies  v.  Davies  (57  Law 
J.  Rep.  Cbanc.  759 ;  Law  Rep.  38  Ch.  D. 
210)  approved. 

This  was  an  appeal  firom  a  decision  of 
Kekewich,  J. 

On  the  13th  of  May,  1889,  Alfred 
Boyle,  one  of  the  executors  of  the  estate 
of  William  Royle  deceased,  took  out 
Vol.  59.->CHA]rc. 


an  originating  summons  against  George 
Hayes,  the  other  executor  of  the  said 
estate,  and  Sarah  Ann  Royle,  the  testator's 
widow,  a  person  entitled  to  the  income  of 
the  real  and  personal  estate  of  the  said 
William  Royle,  that  the  following  ques- 
tions in  matters  arising  in  the  adminis- 
tration of  the  testator's  estate  might  be 
determined  under  the  Rules  of  the 
Supreme  Court,  Order  LV.  rule  3,  sub- 
sections (a),  (e),  and  (g) : — 

1.  Whether  or  no  the  sum  of  171^.  15*., 
received  by  the  said  William  Royle  on  or 
about  the  24th  of  May,  1885,  from  Mrs. 
Hope,  in  part  payment  of  the  purchase- 
money  due  from  her  in  respect  of  a  plot 
of  freehold  land  purchased  by  her  from 
the  said  William  Royle,  belonged  to  the 
said  William  Royle  and  formed  part  of 
his  estate  at  his  death  on  the  29th  of 
May,  1885. 

2.  Whether,  if  the  said  sum  of  171 Z.  15*. 
or  any  part  thereof  belonged  to  the  said 
William  Royle  at  his  death,  the  use  of 
the  same  was  or  is  necessary  for  carrying 
on  his  farming  business. 

3.  Whether  Sarah  Ann  Royle  ought  to 
render  any,  and,  if  so,  what,  accounts  to 
the  executors  and  trustees  of  the  said  Wil- 
liam Royle  in  respect  of  the  fismning  busi- 

ess.     Consequential  relief. 
Sarah  Ann   Royle  claimed    that    her 
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In,  re  Boyle^  -^PP' 
husband  William  Royle  had  given  her  the 
sum  in  question  during  his  Hfe,  and  that 
after  paying  certain  debts  out  of  it  she 
had  placed  the  balance  of  the  money  in 
a  bank  in  her  own  name. 

When  the  summons  came  on  before 
Kekewich,  J.,  an  objection  was  taken  on 
behalf  of  Sarah  Ann  Royle  that  this  was 
a  hostile  action  against  her,  and  that  there 
was  no  jurisdiction  to  determine  the  ques- 
tion as  to  the  sum  of  \1\L  15^.  on  an 
originating  summons.  Kekewich,  J.,  over- 
ruled the  objection,  on  the  ground  that  the 
question  was  one  arising  in  the  adminis- 
tration, and,  on  the  merits,  held  that  a 
gift  to  the  widow  was  not  made  out. 

The  defendants  appealed. 

Levettf  for  the  appellants. — ^The  question 
with  regard  to  the  sum  of  1711.  15«.  is 
whether  there  was  a  valid  gift  of  this  sum 
by  the  testator  during  his  life  to  Sarah 
Ann  Royle.  That  is,  the  plaintiflf  makes 
a  hostile  claim  against  Sarah  Ann  Royle, 
and  there  is  no  jurisdiction  to  determine 
this  question  on  an  originating  summons. 
The  question  is  not  one  between  the  exe- 
cutors and  her  as  a  legatee,  and  is  therefore 
not  within  Order  LV.  rule  3,  sub-section 
(a),  and  it  is  not  a  question  arising  in  the 
adbninistration.  The  test  is  that  there 
is  no  jurisdiction  on  an  administration 
action  to  make  an  order  on  a  legatee  to 
pay  a  debt  to  the  estate;  the  executors 
must  bring  an  action  for  payment.  In 
In  re  Davies;  Daviea  v.  Davies  (1), 
Korth,  J.,  held  that  upon  an  originating 
summons  under  rule  3  of  Order  LV.  of 
the  Rules  of  Supreme  Court,  1883,  there 
is  jurisdiction  to  determine  such  questions 
only  as  before  the  existence  of  the  rule 
could  have  been  determined  under  a  judg- 
ment for  the  administration  of  an  estate 
or  execution  of  a  trust,  and  consequently 
that  there  was  not  jurisdiction  on  an 
originating  summons  to  decide  a  question 
between  legal  beneficial  devisees  under  a 
will. 

E.  S.  Fardf  for  the  respondent. — ^The 
question  with  regard  to  the  17N.  15*.  is 
one  arising  in  the  administration,  and 
can  therefore  be  properly  determined  on 
an  originating  summons,  and  that  was  the 

(I)  57  Law  J.  Rep.  Chanc.  759;  Law  Rep. 
88Ch.  D.  210. 


ground  on  which  Kekewich,  J.,  decided 
that  the  Court  had  jurisdiction.  Further, 
the  defendant  has  submitted  to  the  jurisdic- 
tion ;  she  has  filed  evidence.  InreTurcan 
(2)  shews  that  where  a  party  has  appeared 
on  a  summons,  it  is  too  late  for  him  to 
object  that  the  Court  has  no  jurisdiction 
to  determine  the  question  on  the  sum- 
mons. 

[By  arrangement  the  case  was  then 
heard  on  the  merits,  but  on  these  a  report 
is  unnecessary.] 

Cotton,  L.J.  —  On  the  question  of 
jurisdiction,  Mr.  Justice  Kekewich  con- 
sidered that  he  had  jurisdiction  to  deal 
with  the  question  raised  on  this  originating 
summons ;  but,  in  my  opinion,  that  view 
is  erroneous.  Under  Order  LV.  rule  3, 
questions  between  executors  and  legatees 
as  legatees  may  be  determined  on  an 
originating  summons;  but  the  claim  made 
on  this  summons  is  not  made  against 
the  widow  as  a  legatee,  but  is  made  in 
respect  of  a  sum  to  which  she  claims  to 
be  entitled  as  a  gift  from  her  husband. 
The  question  is  between  the  executors  and 
a  person  who  says  she  is  entitled  to  the 
sum.  It  is  not  a  question  which  could  be 
properly  determined  in  an  administration 
action,  and  therefore  cannot  be  raised  on 
an  originating  summons.  In  an  admin- 
istration action  an  enquiry  might  have 
been  properly  directed  as  to  whether  the 
money  formed  part  of  the  testator's  estate ; 
but  the  finding  on  that  enquiry  would 
not  have  been  a  decision  against  the 
widow,  who  does  not  claim  this  money  as 
part  of  the  testator*s  estate.  I  think  the 
contention  of  Mr.  Levett  on  the  question 
of  jurisdiction  is  right. 

BowEN,  L.J. — ^With  regard  to  the  juris- 
diction of  the  Court  on  this  originating 
summons,  the  question  for  determination 
is  one  which,  adversely,  and  without  con- 
sent, could  not  be  decided  on  an  origina- 
ting summons  because  it  does  not  come 
within  Order  LV.  rule  3.  It  was  urged 
on  behalf  of  the  plaintiff  that  the  defen- 
dant had  submitted  to  the  jurisdiction, 
and  In  re  Turcan  (2)  was  referred  to ; 
but  that  can  only  decide  that  if  a  person 
who  is  served  with  an  originating  sum- 
(2)  58  Law  J.  Rep.  Chanc.  101. 
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In  re  Boyle^  Ap^' 
mons  not  within  Order  LV.  rule  3,  ob- 
jected to  the  jurisdiction,  and  did  not 
appear,  the  Court  would  not  go  on ;  but 
when  he  had  appeared  and  taken  the  de- 
cision of  the  Court,  it  was  too  late  for  him 
to  take  objection  to  the  jurisdiction  on  the 
case  coming  before  the  Court  of  Appeal. 
But  that  is  not  the  present  case,  and  here, 
I  think,  the  Court  has  no  jurisdiction  to 
make  an  order  on  an  originating  summons. 

Fey,  L.J. — I  am  entirely  of  the  same 
opinion.  Order  LV.  rule  3  is  not  in- 
tended to  give  jurisdiction,  except  in  mat- 
ters which  might  have  been  tried  in  an 
administration  action.  The  words  of  the 
Order  itself  are  emphatic  on  the  point. 
This  is  not  such  a  matter.  I  entirely 
concur  with  the  views  expressed  by  Mr. 
Justice  North  in  In  re  Davies  ;  Bavies  v. 
Davua  (1). 

[On  the  £eu^  their  Lordships  held  that 
the  gift  was  made  out.] 

Decision  o/ Kekewich,  J.,  reversed. 


Solicitors— Bower,  Cotton  k  Bower,  agents  for 
W.  H.  Vaughan,  Cheadle,  for  defendants; 
Yielding,  Barlow  k  Piper,  agents  for  Cobbett, 
Wheeler  k  Cobbett,  Manchester,  for  plaintiflP. 


CniTrY,  J.  1 

I  ggO  THE  NEATH  PERMANENT  BENE- 

Oct.  29.'30    r      ™    B^ILD^NG    SOCIETY    V, 

Nov.  7.    J      ^^^^• 

Building  Society — Extent  of  Bon-rowing 
Power — "  Amount  secured  by  Mortgage  " — 
Building  Societies  Acty  1874  (37  d;  38 
Vict,  c.  42),  *.  15,  sub-s,  2 — Society  borrow- 
ing ultra  vires — Extent  of  Lender's  Right 
to  have  tJie  Benefit  of  Securities  obtained  by 
means  of  ike  Loan, 

In  calculating  the  eoctent  of  a  building 
sodetxfs  borrovying  power,  which,  by  the 
Building  Societies  Act,  1874,  *.  15,  sub-s.  2, 
is  not  to  exceed  "  two-thirds  of  the  amount 
for  the  time  being  secured  to  the  society  by 
mortgages  from  its  members,'*  the  amount 
so  secured  is  not  to  be  limited  to  tlie  prin- 
cipal sum  secured  by  such  m^ortgages,  but 
covers  all  sums  due  thereon  at  tlte  date 


when  the  borrounng  power  is  exercised^ 
whether  for  principal,  or  interest,  or  fines, 
or  otherwise,  and  all  instalments  not  then 
accrued  due,  but  secured  by  such  mortgages 
and  outstanding. 

The  right  of  a  person  who  has  lent  m,oney 
to  a  building  society  in  excess  of  its  borrow- 
ing power  to  have  the  benefit  of  securities 
obtained  from  tnembers  of  the  society  hy 
Tneatis  of  the  loan  extends  to  the  whole 
amount  cohered  by  such  securities,  although 
a  lesser  amount  was,  in  fact,  received  by  the 
members  from  the  society. 

Blackburn  and  District  Benefit  Build« 
ing  Society  v,  Cunliffe,  Brookes  &  Co.  (54 
Law  J.  Rep.  Ghanc.  1091 ;  Law  Hep.  29 
Ch.  D.  902)  followed. 

The  plaintiff  society  w^as  established  un« 
der  6  <k  7  Will.  4.  c.  32,  and  in  1882  was 
incorporated  under  the  Building  Societies 
Act,  1874.  Its  rules  were,  in  the  main, 
similar  to  those  of  other  building  societies, 
that  having  reference  to  the  borrowing 
powers  of  the  society  (rule  10)  being 
expressed  in  the  same  terms  as  those 
used  in  section  15,  sub-section  2,  of  the 
Building  Societies  Act,  1874 — ^namely, 
"  The  total  amount  so  received  on  deposit 
or  loans,  and  not  repaid  by  the  society, 
shall  not  at  any  time  exceed  two-thirds  of 
the  amount  for  the  time  being  secured  to 
the  society  by  mortgages  from  its  mem- 
bers,'' and  empowering  the  society  to  raise 
such  loans  on  the  security  of  mortgage- 
deeds  belonging  to  them.  Bule  6  provided 
that  "  the  society  wiU  make  advances  to 
its  members  for  terms  of  from  seven  to 
sixteen  years,  repayable  by  monthly  or 
quarterly  contributions,  covering  principal 
and  interest,"  at  certain  specified  rates; 
and,  by  rule  13,  a  member  might  redeem, 
his  mortgage  to  the  society  before  the 
expiration  of  the  term  for  which  it  was 
taken,  *'  on  payment  of  all  advance  repay- 
ments, and  any  fines  due  in  respect  there- 
of up  to  the  time  of  the  redemption  of 
such  mortgage,  and  of  all  other  contribu- 
tions required  by  the  rules  (if  any),  and 
of  the  present  value  of  the  future  repay- 
ments calculated  by  the  consulting  actuary 
upon  the  principle  of  pa3rment8  made  at 
the  end  of  each  year  to  the  end  of  the 
original  term,  and  discounted  after  a  itite 
of  interest  to  be  fixed  by  the  consulting 
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actuary,  not  lower  than  3/.  10*.  per 
cent." 

In  1885  an  order  was  made  to  wind 
up  the  society,  and  a  liquidator  was  ap- 
pointed. 

The  society  had  in  the  years  1882  and 
1883  borrowed  from  the  defendants  sums 
amounting  to  12,500/.  under  indentures 
by  which  the  society  secured  the  repay- 
ment of  the  same  by  a  charge  on  all  their 
assets  and  property,  and  pcuiiicularly  on 
certain  specified  mortgages  from  mem- 
bers, which  were  deposit^  with  the  de- 
fendiants. 

These  loans  were  alleged  to  be  in  excess 
of  the  borrowing  powers  of  the  society, 
and  this  action  was  brought,  with  the 
sanction  of  the  Court  in  the  winding-up, 
for  a  declaration  that  the  indentures  of 
charge  were  invalid  and  unauthorised  as 
against  the  society,  and  for  delivery  up  of 
the  same  to  be  cancelled ;  or,  in  the  alter- 
native, for  an  account  of  what  was  due  to 
the  defendants  by  way  of  lien  or  charge 
on  the  securities  deposited  with  them. 

The  defendants,  by  counter-claim,  asked 
a  declaration  that  the  indentures  were 
valid  to  the  extent  of  the  amounts  applied 
in  payment  of  the  debts  and  liabilities  of 
the  society  properly  payable,  and  that 
they  were  entitled  to  the  benefit  of  all 
securities  obtained  by  the  society  for  ad- 
vances made  by  means  of  the  loans.  On 
the  1st  of  August,  1887,  an  order  was  made 
by  consent  for  certain  preliminary  ac- 
counts and  enquiries,  when  questions 
arose  as  to  the  basis  upon  which  the 
amount  secured  to  the  society  by  mort- 
gages from  its  members  was  to  be  calcu- 
lated, and,  by  an  order  of  the  19th  of 
July,  1889,  the  question  of  law  was  di- 
rected to  be  set  down  for  argument  before 
the  Court — namely,  upon  what  principle 
is  it  to  be  ascertained  what  was  the  amount 
secured  to  the  plaintiff  society  by  mort- 
gages friim  its  members,  wxdun  the  mean- 
ing of  section  15  of  the  Building  Societies 
Act,  1874,  on  the  respective  dates  of  the 
indentures  of  charge  % 

Sir  H.  Dav$y,  Q.C.,  and  J.  G.  Wood,  for 
the  soeiety.^-The  term  ''  amount  secured 
by  mortgage,"  as  used  in  section  15,  sub- 
section 2,  of  the  Building  Societies  Act, 
1874,  means  only  the  principal  money 


due  on  a  security,  and  does  not  include 
every  sum  capable  of  being  recovered 
under  the  mortgage-deed,  and  which 
would  have  to  be  paid  by  a  mortgagor 
seeking  to  redeem,  such  as  interest,  fines, 
&c.  If  it  were  so,  a  society  might,  by 
allowing  interest  to  &I1  into  arrear,  extend 
its  borrowing  powers,  whereas  the  object 
of  the  section  in  imposing  the  limit  of 
two-thirds  was  to  leave  a  fixed  margin 
for  the  protection  both  of  lenders  to  the 
society  and  its  members. 

The  instalments  payable  by  advanced 
members  are  made  up  of  principal  and  in- 
terest, and  vary  according  to  the  limit  for 
repayment,  and,  when  spread  over  sixteen 
years,  two-thirds  of  their  total  will  be 
found  to  exceed  the  amount  advanced  to 
the  member.  And  as  a  member  can 
always  redeem  his  mortgage  under  rule 
13  at  a  discount,  at  no  time  is  the  amount 
of  the  whole  number  of  instalments  reaUy 
secured  to  the  society. 

The  intention  of  section  15  was  to  com- 
pare a  loan  to  the  society  with  an  advance 
from  the  society,  in  which  the  only  fixed 
element  is  the  principal,  that  being  inde- 
pendent both  of  the  form  of  the  mortgage- 
deed  and  of  arrangements  with  the  mort- 
gagor. 

In  section  40,  which  requires  an  annual 
Ktatement  of  the  society's  funds,  and  where 
the  object  was  to  include  everything  due 
on  the  mortgage,  the  term  used  is,  "  the 
balance  due  or  outstanding  on  the  mort- 
gage security,  not  including  prospective 
interest " — that  is,  arrears  of  interest,  al- 
ready due,  were  to  be  included.  No  such 
words  are  used  in  section  15. 

Bomer^  Q.C,  and  Levett,  for  the  defen- 
dants.— The  plain  meaning  of  the  words 
in  section  15  is  to  include  all  that  is 
already  due  on  the  security,  which,  on  the 
face  of  it,  has  no  principal  sum  secured  as 
distinct  frt>m  interest,  but  only  instal- 
ments made  up  of  both.  Words  similar 
to  those  in  this  section  came  before  the 
Coui-t  in  Laing  v.  Beed  (1),  where  they 
are  paraphrased  by  Lord  Hatherley  as 
''the  amount  that  may  be  outstanding 
upon  mortgages.'' 

Byrne,  Q.C.,  and  Chadwyck  Healey,  for 

(1)  39  Law  J.  Bep.  Chanc.  1;  Law  Bep. 
SGhaiio.4. 
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a  party  to  the  oounter-claiin,  argued  to  the 
same  effect. 
Sir  H,  Davey^  Q-C,  replied. 

CHrmr,  J.  [after  referring  to  the  terms 
of  section  15,  sub-section  2,  continued :] 
In  this  sub-section  two  terms  are  com- 
pared— ^the  first  being  the  sum  received 
on  deposit  or  loan,  and  not  repaid.  On 
this  no  question  is  raised.  Assuming  the 
society  to  have  received  in  the  past  100^., 
and  to  have  I'epaid  a  portion,  then  the 
balance  would  be  this  first  term.  This 
term  involves  no  computation  of  interest 
whatever  on  the  amount  received.  Whe- 
ther or  not  some  interest  were  owing  on 
the  100/.,  the  amount  received  would 
merely  be  the  100/.  About  that  there  is 
no  question. 

llien  this  term  has  to  be  compared  with 
the  other  mentioned  in  the  sub-section — 
the  amount  for  the  time  being  secured  to 
the  society  by  mortgages  from  its  members 
— two-thirds  of  which  is  the  limit  of  the 
borrowing  power  of  the  society.  The  ques- 
tion is  as  to  the  meaning  of  the  words 
"amount  secured  by  mortgage,"  and  but 
for  the  argument  I  should  have  Mt  no 
difficulty  in  stating  that  the  expression 
must  be  taken  according  to  its  natural 
meaning,  and  even  after  the  argument  I 
cannot  say  that  I  entertain  any  doubt  as 
to  the  meaning  of  the  Legislature's  lan- 
guage. 

The  plaintifis'  argument  is  that  the  term 
'^ amount  secured"  must  be  interpreted 
so  as  to  exclude  any  interest  owing  on 
the  security.  In  the  simple  case  of  the 
society  having,  at  the  time  when  it  pro- 
poses to  receive  money  on  loan,  a  mort- 
gage for  100/.  payable  in  six  months,  with 
interest  at  five  per  cent,  payable  half- 
yearly,  and  that,  the  six  months  having 
just  elapsed,  21.  lOs.  is  due  for  interest, 
the  plamtifif  sa3rs  that  this  is  not  in- 
cluded in  the  amount  secured.  But 
why  not  I  If  the  question  be  asked  either 
in  a  popidar  or  a  legal  form,  the  answer 
would  be  that  the  amount  consists  of 
principal  and  interest — ^that  is,  102/.  10*. 
And  supposing  also  a  fine  of,  say,  10*.  due 
for  non-payment  of  the  intei-est,  then  the 
amount  secured  would  be  103/.  As  far  as 
my  mind  goes,  I  am  unable  to  give  any 
other  answer  to  the  question.     Indeed,  the 


plaintifi^'  argument,  if  pushed  to  its  logical 
conclusion,  would  require  that,  in  the  case 
of  a  mortgage  just  given  by  a  member, 
the  100/.  should  be  discounted  and  reduced 
to  its  present  money  value — ^that  is  to  say, 
that  the  '' amount  secured"  means  the 
present  money  value  of  that  which  is 
owing  on  the  security.  And  that  because, 
it  is  argued,  there  must  be  some  relation 
between  the  two  terms  which  have  to  be 
compared — ^the  borrowed  money  and  the 
amount  owing  on  the  security.  But  the 
Legislature  has  not  expressly  said  that 
there  must  be  any  such  relation.  It  may 
well  be  that  as  the  principal  due  on  the 
mortgage  is  not  repayable  for  six  months, 
the  society  would  not  necessarily  have, 
during  the  currency  of  a  loan,  any  money 
in  hand  on  a  given  security,  and  this  dis- 
counting of  the  principal  cannot  possibly 
have  b^n  intended  by  the  Legislature. 
The  plaintiff  has  made  calculations  by 
which  it  appears  that,  in  the  case  of  an 
adi^ance  the  repayment  of  which  was 
spread  over  sixteen  years,  although  the 
society  has  only  advanced  100/.,  the 
total  amount  of  the  instalments  would  be 
about  1 60/.,  so  that  in  that  case  the  society 
would  be  enabled  to  borrow  a  sum  slightly 
in  excess  of  the  100/.  principal  they  had 
advanced  on  the  security.  But  taking  an 
advance  of  100/.,  repayable  under  these 
rules  in  a  period  of  seven  years,  and  add- 
ing these  instalments  to  the  foi-mer,  the 
total  amounts  to  about  286/.  only,  two 
thirds  of  which  is  within  the  limit  of 
200/.,  which  is  the  amount  of  the  principal 
secured  in  the  two  cases.  In  reality,  the 
Legislature  had  no  intention  of  comparing 
in  the  section  the  amounts  of  principal 
alone,  but  was  putting  the  principal  of 
the  loan  against  the  amount  secured,  and 
leaving  a  margin  of  one  third,  which  it 
supposed  would  be  a  sufficient  protection 
to  the  lender. 

Section  40,  which  provides  for  a  balance- 
sheet,  has  also  been  relied  on ;  but  the 
account  there  mentioned  is  to  include  not 
merely  the  principal  of  the  loans,  but  has 
to  state  the  amounts  due  to  depositors 
and  creditors  for  loans,  which  would,  of 
course,  include  the  interest.  The  language 
of  the  Legislature  here  is  precise.  What 
is  to  be  stated  is,  not  the  '^  amount 
secured,"  but  the  "balance  due  or  out- 
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standing  on  their  mortgage  securities,  not 
including  prospective  interest."  And  this 
language,  whilst  not  affecting  that  of  sec- 
tion 15,  which  is  plain,  is  adverse  rather 
than  favourable  to  the  plaintiffs  argu- 
ment, because  it  shews  that  the  Legislature 
had  present  to  it  the  fact  that  a  building 
society's  mortgages  were  generally  payable 
by  instalments,  and  necessarily  involved 
prospective  interest,  and  it  provides  that 
in  ascertaining  how  the  society  stands  with 
a  view  of  declaring  profits,  prospective 
interest  is  to  be  excluded.  Prior  to  1874, 
when  this  Act  was  passed,  the  case  of 
Lairtg  v.  Reed  (1)  had  decided  that,  under 
a  limited  borrowing  power,  a  building 
society  was  entitled  to  borrow ;  and,  curi- 
ously enough,  the  rule  of  the  society  in 
that  cafle  was  expressed  in  very  much  the 
same  language  as  that  of  the  section — 
namely,  ''  the  amount  for  the  time  being 
secured  by  the  mortgages  to  the  society." 
And  Lord  Hatherley,  in  the  course  of  his 
judgment  (at  page  9),  translates  this  term 
into  "  the  amount  that  may  be  outstand- 
ing upon  mortgages."  I  do  not  found  my 
decision  on  this  dictum,  but,  following  it, 
I  decide  this  case  imfiivourably  to  the 
plaintiffs.  Take  also  the  case  of  a  mort- 
gagor coming  to  redeem  his  mortgage — 
which  in  the  case  of  this  society  he  has 
power  to  do,  though  not  at  a  fixed  rate  of 
discount,  but  as  the  actuary  acting  under 
the  rules  may  decide,  provided  the  rate  be 
not  less  than  three  and  a  half  per  cent. — ^it 
would  be  impossible  to  suppose  that  for  the 
purpose  of  this  section  15,  which  was  in- 
tended to  lay  down  a  working  rule,  such 
a  right  as  this,  which  might  never  be  exer- 
cised, was  to  be  taken  into  account  on 
every  occasion  when  the  society  was  bor- 
rowing money.  And  the  mortgages  con- 
tain a  power  of  sale,  and  when  this  is 
exercised,  the  case  of  MaMerson  v.  Elder- 
field  (2)  decided  that  a  society  is  entitled 
to  take  at  once  the  whole  amount  of  the 
future  instalments  due,  without  allowing 
any  discount  whatever.  It  is  not  to  be 
supposed  that  what  was  intended  to  be 
a  simple  rule  in  the  society's  business 
should  be  complicated  by  matters  of  this 
sort.     It  is  said  that  by  deciding  against 

(2)  Law  Rep.  4  Chanc.  207. 


the  plaintiff  I  shall  be  enabling  societies 
of  this  kind  to  increase  their  borrowing 
power  by  allowing  their  mortgagors  to 
fell  into  arrear.  If  that  be  the  result  of 
the  Act,  the  result  must  follow;  but  I 
think  the  suggested  danger  is  theoretical, 
not  practical.  For  building  societies  are 
exposed  rather  to  the  charge  of  being 
hard  on  their  mortgagors.  Besides,  Acts 
of  Parliament  are  not  framed  on  the  prin- 
ciple, nor  should  they  be  construed  on  the 
footing,  that  men  will  not  perform  their 
duty,  for  the  suggestion  would  amount 
to  misconduct  on  the  directors'  part.  I 
must  answer  the  first  question  by  saying 
that  the  amount  is  not  to  be  limited 
merely  to  the  amount  of  principal  secured, 
but  covers  all  sums  due  on  the  members' 
securities  at  the  time  of  the  loans  to  the 
society,  whether  for  principal,  or  interest, 
or  fines,  or  otherwise,  and  all  instalments 
not  then  accrued  due,  but  secured  by  the 
mortgage  and  outstanding. 

A  question  had  also  arisen  in  taking 
the  accounts  as  to  the  extent  to  which 
the  plaintiffs  were  entitled  to  have  the 
benefit  of  securities  obtained  by  members 
by  means  of  the  loans.  Rule  6  provided 
that  advances  should  be  made  to  the  party 
tendering  the  highest  sum  for  the  same, 
provided  always  that  the  amount  of  the 
premium  should  in  no  case  exceed  the  sum 
of  10^.  per  share  of  100/.,  and  "that  the 
whole  of  the  premium  offered  by  the  pur- 
chaser of  any  share,  together  with  any 
fines,  forfeitures,  and  expenses,  shall  be 
deducted  from  such  share  at  the  time  of 
payment  to  such  purchaser ;  but  security 
and  repayments  for  the  whole  amount  of 
the  share  or  shares  advanced  shall  be  taken 
notwithstanding."  In  calculating  the  ad- 
vances made  out  of  the  loans,  the  defen- 
dants claimed  to  include  the  whole  100/. 
for  which  the  security  was  given,  and  not 
the  100/.  minus  the  premium;  and  the 
further  question  of  law  was  therefore  di- 
rected to  be  argued — ^namely,  whether,  in 
ascertaining  the  amounts  of  the  advances 
made  by  the  society  out  of  the  moneys 
lent  by  the  defendants  on  the  security  of 
the  indentures  of  charge,  the  premiums  at 
the  rate  of  ten  per  cent,  retained  by  the 
society  out  of  the  amount  secured  by 
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the  mortgages  obtained  by  the  society  by 
means  of  such  advances  ought,  or  ought 
not,  to  be  included  and  treated  as  part  of 
the  advances  so  made  as  aforesaid. 

Sir  H.  Davey,  Q,C.,  and  J.  G.  Wood, 
for  the  society,  contended  that  the  right 
of  the  defendants  to  a  lien  on  the  secu- 
rities to  the  extent  of  sums  advanced  by  the 
society  to  members  out  of  the  loans  should 
be  limited  to  the  amount  actually  ad- 
vanced— i.e.  90L  on  each  share — such  lien 
being  on  the  security  merely,  and  not  on 
the  property  comprised  therein. 

Homer y  Q.G.,  and  Leretty  for  the  defen- 
dants, referred  to  Mainland  v.  Upjohn  (3), 
as  shewing  that  a  sum  deducted  from  an 
advance  under  a  mortgage  contract  might 
be  included  in  the  security. 

Sir  H,  Davey,  in  reply,  referred  the 
Court  to  the  judgment  of  the  Vice-Chan- 
cellor of  the  Duchy  of  Lancaster  in  The 
Blackburn  and  District  Benefit  Building 
Society  v.  Gunliffcy  Brooks  <t  Go.  (4),  where 
it  appeared  that  in  a  case  similor  to  this 
the  sums  paid  by  the  society  to  advanced 
members  were  made  to  include  bonus,  kc,, 
and  a  copy  of  the  judgment  having  been 
procured,  this  was  found  to  be  so. 

CHrrrr,  J. — The  second  question  ai-ises 
in  working  out  the  equity  of  the  person 
who  has  lent  to  the  society  sums  in  excess 
of  their  borrowing  power.  Such  sums,  it 
is  dear,  he  cannot  recover  ]  but  it  is  also 
established  that  he  has  an  equity  of  sub- 
rogation, which  is  expressed  by  Lord  Sel- 
bome  in  The  Blackburn  Building  Society 
V.  Gunliffe,  Brooks  <L'  Go,  (5)  as  the  right  to 
be  repaid  such  portion  of  the  amount  lent 
as  went  to  pay  the  legitimate  debts  of  the 
society.  To  this  extent  the  lender  is  en- 
titled to  stand  in  the  shoes  of  the  cre- 
ditors. But  this  case  contains  a  further 
illustration  of  this  right  of  the  lender  (4). 
If  the  society  has  made  advances  to  mem- 
bers out  of  the  amount  lent,  and  obtains 
securities   in   respect  of  these  advances, 

(3)  58  Law  J.  Rep.  Chanc.  861 ;  Law  Rep. 
41  Ch.  D.  126. 

(4)  64  Iaw  J.  Rep.  Chanc.  1091 ;  Law  Rep. 
29Ch.  D.  902. 

(5)  52  liaw  J.  Rep.  Chanc.  92;  Law  Rep. 
22  Ch.  D.  61. 


then  the  lender  is  entitled  also  to  have 
the  benefit  of  these  securities. 

The  exact  point  now  raised  is  this: 
Advances  were  made  by  this  society  to 
members,  but  as  the  applicants  for  ad- 
vances were  numerous,  the  society  made  a 
profit  out  of  the  transaction  by  putting 
the  advance  up  to  competition  at  a  limit 
of  ten  per  cent,  discount,  the  result  being 
that  the  advanced  member  paid  lOL  for 
the  right  to  the  advance.  It  is  argued 
that  in  working  out  this  right  of  subro- 
gation, the  point  to  consider  is  how  was 
the  lender's  money  applied,  and  that  here 
it  was  applied  to  the  amount  only  of  90/. 
On  the  other  hand,  it  is  argued  that  there 
was  a  distinct  contract  between  the  so- 
ciety and  its  member  for  an  advance  of 
100/.,  the  right  to  have  the  loan  being 
purchased  for  10/.,  which,  by  the  rules  of 
the  society,  is  deducted  from  the  advance. 
In  my  opinion  the  right  mode  of  working 
of  the  equity  is  to  treat  the  advance  as 
being  100/.,  and  to  calculate  the  right  of 
subrogation  accordingly.  But  the  case 
does  not  stop  here,  for,  in  fact,  the  mem- 
ber's security  was  given  neither  for  100/. 
nor  for  90/.,  but  for  a  number  of  instal- 
ments. Now,  in  the  last- mentioned  case 
of  the  Blackburn  Society  (4),  the  Vice- 
Chancellor  of  the  Duchy  of  Lancaster 
gave  the  bankers  the  benefit  of  all  sums 
received  by  the  society  from  advanced 
members  by  way  of  bonus,  &c.,  subject, 
nevertheless,  to  the  costs  of  the  winding- 
up,  and  to  mortgages  and  charges  to  the 
society  in  respect  of  advances  out  of  its 
proper  funds.  This  limitation  was,  how- 
ever, struck  out  by  the  Court  of  Appeal. 
It  is  true  the  exact  point  as  to  the  bonus 
does  not  appear  to  have  been  argued  be- 
fore them ;  but  the  ground  on  wMch  they 
proceeded  is  stated  to  be  that  "  We  treat 
the  mortgages  given  to  secure  sums  lent 
out  of  money  advanced  by  the  bankers  as 
property  which  they  are  entitled  to  claim, 
that  is,  as  their  property  "  (6).  That  is  to 
say,  the  security  given  by  the  advanced 
member  is  to  be  treated  as  the  property 
of  the  qtuisi  lender.  Though  in  this  case 
the  sum  was  only  90/.,  it  purchased  the 
right  to  a  security  for  100/.     On  these 

(6)  54  Law  J.  Rep.  Chanc.  1096 ;  Law  Rep. 
29  Ch.  D.  p.  912. 
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grounds,  therefore,  I  hold  that  the  ques- 
tion must  be  answered  so  as  to  give  the 
quasi  lender  the  benefit  of  the  100?. — 
that  is  to  say,  that  the  advance  is  not  to 
be  treated  as  diminished  by  ten  per  cent. 


Solicitors — Howell  Thomas,  agent  for  S.  T. 
Evans,  Neath,  for  plaintiffs ;  Prior,  Church  Sc 
Adams,  agents  for  Meade- King  &  Bigg,  Bris- 
tol, for  defendants;  R.  White,  af^ent  for  Hart- 
land  &  Isaac,  Swansea,  for  a  defendant  to  the 
counter-claim. 


i89.       V 
11,  15.  J 


WHITBY  V,   MITCHELL. 


Kay,  J 

1889 
July 

Contingent  Remainder — Perpetuity — 
Limitation  to  Use  of  unborn  Person  for 
Lifey  with  Remainder  to  the  Use  of  her 
Children  —  Restraint  on  Anticipation — 
Remoteness, 

The  rule  ifutt  reed  esta^te  cannot  be  limited 
to  an  unborn  person  for  life,  followed  by 
any  estate  to  am.y  child  of  mch  umhom 
person,  is  independent  of  the  rule  against 
perpetuity,  which  restrains  executory  in- 
terests wiihin  a  life  or  lives  in  being  and 
ttoenty-one  years  afterwards. 

Land  was  conveyed  by  marriage  settle- 
ment to  trustees  to  the  use  of  husband  and 
wife  successively  for  life,  with  remainder 
to  the  use  of  such  child  or  more  remote 
issue  of  the  marriage  bom  before  the  date 
of  such  appointment,  as  the  husband  and 
loife  should  appoint.  Tlie  husband  a/nd 
wife  appointed  to  the  use  of  a  married 
daugJUer  for  life,  for  lier  separate  use, 
toithout  power  of  anticipation,  and  after 
her  death  to  the  use  of  such  persons  as  the 
daughter  slwuld  by  will  appoint,  and,  in 
default  of  appointment,  to  th€  use  of  the 
daughter's  cJiUdren  livhig  at  the  date  of  the 
appointm,ent  as  tena/nts  in  conunon  in  fee : 
— Held,  that  the  wliole  of  the  appointment 
teas  void,  excepting  the  limitation  to  the 
daughter  for  her  life,  for  her  separate  use. 

By  a  marriage  settlement  made  in  1840, 
in  pursuance  of  articles  made  before  the 
marriage,  certain  fi-eehold  lands  were  con- 
veyed to  trustees  to  the  use  of  the  husband 
for  life,  with  remainder  to  the  use  of  the 


wife  for  life,  with  remainder,  after  the 
death  of  the  survivor  of  the  husband  and 
wife,  to  the  use  of  a  child,  grandchild, 
or  more  remote  issue,  or  all  and  every  or 
any  one  or  more  of  the  children,  grand- 
children, or  more  remote  issue  of  the  hus- 
band by  the  wife  (such  child,  grandchild, 
or  more  remote  issue  being  bom  before 
any  such  appointment  as  thereinafter  men- 
tioned should  be  made  to  him,  her,  or  them 
respectively),  for  such  estate  or  estates, 
interest  or  interests,  and  in  such  parts, 
shares,  and  proportions  (if  more  than  one), 
and  with  such  limitations  over  (such  limi- 
tations over  being  for  the  benefit  of  some 
or  one  of  the  objects  of  the  present  power), 
and  in  such  manner  and  form,  as  the  hus- 
band and  wife  during  their  joint  lives 
should  by  deed  appoint,  and  in  defeiult  of 
appointment  to  the  use  of  the  child,  if 
only  one,  and,  if  more  than  one,  then  to 
the  use  of  all  the  children  of  the  husband 
by  the  wife,  to  be  equally  divided  among 
them,  share  and  share  alike,  their  heirs 
and  assigns. 

The  settlement  contained  a  power  of 
sale,  with  the  usual  provisions  for  re-invest- 
ment of  the  proceeds  of  sale  in  land,  and 
for  interim  investment  in  the  meantime. 

The  husband  and  wife  had  two  children, 
Emily  Hyde  Burlton  and  another  daugh- 
ter. Emily  Hyde  Burlton  was  married, 
and  had  five  children,  of  whom  three  were 
bom  at  the  date  of  the  appointment  next 
stated. 

By  an  indenture  dated  the  15th  of 
March,  1865,  the  husband  and  wife  ap- 
pointed that  one  moiety  of  the  lands  com- 
prised in  the  settlement,  or  the  proceeds 
of  sale  thereof,  sliould,  after  the  death  of 
the  survivor  of  them,  go  and  remain  to 
the  use  of  Emily  Hyde  Burlton  for  her  life, 
for  her  separate  use,  without  power  of 
anticipation,  and  after  her  death  to  the 
use  of  such  persons  as  she  should  by  will 
or  codicil  appoint,  and,  in  default  of  such 
appointment,  to  the  use  of  her  children 
living  at  the  date  of  that  indenture,  and 
their  heirs,  as  tenants  in  common,  with 
a  gift  over  if  such  children  should  die 
under  twenty-one  without  leaving  issue. 

An  appointment  in  similar  terms  had 
been  made  in  &,vour  of  the  other  daughter 
and  her  children. 

Part  of  the  land  comprised  in  the  settle- 
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ment  was  sold,  and  the  purchase-money, 
amounting  to  4,700/.,  was  advanced,  in 
1877,  on  mortgage,  to  the  defendant 
Mitchell  hy  the  plaintiff  and  Turner,  the 
two  trustees  of  the  settlement.  Mitchell 
afterwards  repaid  various  sums  on  account, 
amounting  to  2,700/.,  to  Turner  alone. 
Turner  afterwards  ahsconded,  and  the 
plaintiff  now  brought  this  action  to  realise 
the  mortgage  for  the  entire  4,700/.  against 
Mitchell. 

MitcheU  put  in  a  counter-claim  in  the 
action,  to  which  the  plaintiff,  Turner,  Mrs. 
Burlton,  and  her  three  children  living  at 
the  date  of  the  appointment  were  defen- 
dants, alleging  that  the  moneys  so  paid  to 
Turner  were,  by  and  at  the  request,  and 
with  the  knowledge,  authority,  and  sanc- 
tion of,  the  defendants  to  the  counter- 
claim, paid  by  Turner  to  the  three  children 
of  Mrs.  Burlton,  or  were  duly  applied  by 
Turner  in  their  maintenance,  education, 
and  advancement ;  and  claiming,  amongst 
other  things,  an  enquiry  whether  the 
2,700/.,  or  any  part  thereof,  had  at  such 
request,  or  with  such  knowledge,  authority, 
and  sanction,  been  so  paid  or  expended. 

July  11. — ^The  action  came  on  for  trial 
on  this  day,  when  it  was  admitted  on 
behalf  of  Mitchell  that  the  payments  by 
him  to  Turner  alone  were  not  a  sufficient 
discharge ;  but  it  appeared  that  the  pay- 
ments were  made  at  the  request  of  Mrs. 
Burlton ;  and  to  determine  the  form  and 
effect  of  the  enquiry  claimed  by  the  counter- 
daun  it  became  necessary  to  ascertain  the 
nature  of  the  beneficial  interests  in  the 
4,700/.  of  Mrs.  Burlton  and  her  children, 
and  to  determine  the  validity  and  effect 
of  the  deed  of  appointment,  and  the  trial 
was  adjourned  in  order  that  Mrs.  Burlton 
and  her  children  might  be  separately  repre- 
sented. 

On  the  15th  of  July  the  action  came 
on  again. 

It  was  admitted  that  the  question  must 
be  decided  as  if  the  settlement  had  been 
made  before  the  marriage  and  as  if  the 
limitations  were  contained  in  the  settle- 
ment creating  the  power. ' 

Robinson,  Q.C,  and  Alex,  Young y  for  the 
plaintiff. 

RejishaWf  Q.Cy  and  Swi7ifen  Eady^  for 
Mitchell,  contended  that  the  power  of 
Vol,  69,— Chanc. 


appointment  by  will  given  to  Mrs.  Burlton 
was  void  for  remoteness,  and  that  the 
limitation  in  default  was  equally  void. 

FarweUy  for  Mrs.  Burlton,  contended 
that  the  limitation  to  her  for  her  life,  for 
her  separate  use,  was  the  only  part  of  the 
appointment  which  was  valid,  and  that  the 
rule  that  real  estate  cannot  be  limited  to 
an  unborn  person  for  life,  with  remainder 
to  any  child  of  such  unborn  person,  is  a 
rule  of  law  independent  of  the  ordinary 
rule  against  perpetuities;  and  that  the 
restraint  on  anticipation  annexed  to  Mrs. 
Burlton's  life-estate  was  void  for  remote- 
ness, and  must  be  rejected. 

Marten,  Q.C,  and  W,  Baker,  for  the  chil- 
dren of  Mrs.  Burlton,  contended  that  the 
limitation  to  the  children  was  valid  in  this 
case,  since  it  was  kept  within  the  limits  of 
the  rule  against  perpetuities,  and  that 
the  alleged  rule  of  law  was  only  an  in- 
stance of  the  rule  against  perpetuities,  and 
not  an  independent  rule  ;  also  that  in  any 
case  the  alleged  rule  only  applied  to  com- 
mon law  limitations,  and  not  to  estates 
created  under  the  Statute  of  Uses. 

Renahau),  in  reply. 

The  following  authorities  were  referred 
to  in  the  course  of  the  arguments : — ^As  to 
the  remoteness  of  Mrs.  Burlton's  power  of 
appointment — WoUa,slon  v.  King  (1) ;  as 
to  the  restraint  on  anticipation  annexed 
to  her  life  estate — Fry  v.  Capper  (2) ;  as 
to  the  rule  against  a  limitation  to  an 
unborn  person  for  life,  with  remainder  to 
a  child  of  such  unborn  person,  and  its 
connection  with  the  rule  against  perpetui- 
ties— Williams  on  Real  Property  (9th  ed.), 
p.  263;  (16th  ed.),  pp.  314,  315  ;  Sugden 
on  Pouters  (8th  ed.),  p.  393;  Feame  on 
Contingent  Remainders  (10th  ed.  1844), 
vol.  ii.  p.  565 ;  Preston  on  Abstracts,  vol.  ii. 
p.  114;  Lewis  on  Perpetuities  (1843),  p. 
408 ;  Davidson^ s  Conveyancing  (3rd  ed.), 
vol.  iii.  part  1  ("Settlements"),  pp.  336- 
38;  Monypenny  v.  Dering  (3),  Cole  v. 
Sewell  (4),  Ilaye  v.  The  Earl  of  Coventry 
(5),  Cattlin  v.  Brown  (6),  Caddl  v.  Palmer 

(1)  38  Law  J.  Rep.  Chanc.  392;  Law  Rep. 
8  £q.  165. 

(2)  Kay,  163. 

(3)  7  Hare,  568 ;  2  De  Gex,  M.  &  G.  145, 
170 ;  22  Law  J.  Rep.  Chanc.  313. 

(4)  4  Dr.  &  W.  1,  28. 
(6)  3  Term  Rep.  83,  86. 
(6)  11  Hare,  372. 
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WkUby  v.  Mitokelt, 
(7),  and  Hockley  v.  Mawbey  (8);  and  as  to 
the  doctrine  of  cy-pr^ — BrudencUlv.  Elvoea 

(9). 

Kay,  J.  [stated  the  fiujts  and  con- 
tinued :] — ^The  question  has  been  raised 
whether  the  limitations  contained  in  the 
deed  of  appointment  were  good,  or  whether 
in  point  of  fact  that  appointment  was  not 
entirely  bad  except  as  far  as  it  gave  an 
estate  for  life  to  Emily  Hyde  Burlton. 
If  I  had  to  give  a  decision  on  that  point, 
I  believe  it  would  be  a  very  strong  one 
that  the  appointment  was  bad  except  with 
regard  to  the  life  estate  of  Emily  Hyde 
Burlton.  This  is  really  land,  and  the 
law  as  to  land  has  always  been  that  one 
could  not  limit  to  an  unborn  person  for 
life,  with  remainder  to  the  issue  of  that 
unborn  person.  Stated  broadly,  no  one 
would  dispute  that  proposition  for  a  single 
moment ;  but  it  is  said,  if  you  do  so  limit, 
with  a  proviso  that  the  unborn  child  of 
the  unborn  child  who  is  to  take  shall  be  a 
person  who  comes  into  existence  within 
the  limits  of  perpetuity,  that  is  good.  All 
I  can  say  is,  no  decision  to  that  effect  has 
been  cited  to  me.  I  do  not  know  of  any ; 
and  I  do  not  know  any  authority  what- 
ever for  that  construction  of  the  rule. 
The  truth  is  really  this.  Under  the  old 
feudal  law  existing  in  England,  which  is 
only  being  broken  down  by  legislation  and 
decisions  ^owly,  and  whidi  yet  exists  to  a 
very  great  extent,  there  was  a  constant 
attempt  on  the  part  of  owners  of  land 
to  limit  it  in  the  most  elaborate  fashion 
so  as  to  tie  it  up  as  long  as  possible ;  and 
that  constant  attempt  has  been  constantly 
defeated  by  both  legislation  and  the  deci- 
sions of  the  Courts  of  law.  One  of  the 
many  attempts  was  to  make  successive 
limitations  of  life  interests  in  this  way  to 
unborn  persons,  and  then  to  the  children 
of  those  unborn  persons.  That  has  always 
been  treated  as  being  an  invalid  limita- 
tion of  real  estate.  You  may  limit  for  life 
to  an  unborn  person,  but  you  cannot  limit 
for  life  to  an  unborn  person  so  as  to  tie 
it  up  till  the  death  of  that  unborn  per- 
son— ^that  is  to  say,  any  remainder  limited 

(7)  2  a.  &  F.  372 ;  Tud.  R.  P.  Cas.  (Srd  ed.), 
424,  470. 

(8)  1  Ves.  jun.  143,  150. 

(9)  7  Ves.  382,  390. 


after  that  life  estate  must  be  to  a  person  in 
ease  at  the  time  it  is  made.  The  only  way 
to  try  the  validity  of  the  limitations  in 
this  deed  of  appointment  is  to  read  them 
into  the  original  settlement.  A  mar- 
riage settlement  made  on  the  marriage  of 
A.  with  B.,  limiting  the  estate  to  A.  for 
life,  remainder  to  B.  for  life,  remainder 
to  the  first  child  of  A.  by  B.,  remainder  to 
the  children  of  that  first  child,  would 
prima  fame  be  utterly  bad  as  £»■  as  that 
limitation  is  concerned.  Can  you  make 
that  good  by  saying, "  Provided  that  such 
children  shall  be  bom  within  a  life  now  in 
being,  or  twenty-one  years  after  "i  I  have 
asked  in  vain  for  any  authority  for  that. 
If  you  could,  it  is  obvious  that  this  which 
I  am  going  to  state  would  be  perfectly 
good — a  limitation  to  A.  for  life,  remainder 
to  the  unborn  child  of  A.  for  life,  re- 
mainder to  the  unborn  children  of  that 
unborn  child  for  life,  and  so  on  through  a 
dozen,  or  twenty,  or  a  hundred  and 
twenty  if  you  like,  successively  to  the 
unborn  children  of  the  unborn  child.  If 
you  can  make  the  limitation  which  is 
here  attempted  good,  then  you  might 
make  a  series  of  successive  limitations 
of  that  kind  good  by  merely  inserting 
a  proviso  that  the  persons  shall  come 
into  existence  within  a  life  or  lives  in 
being,  or  twenty-one  years  after  a  life 
or  lives  in  being.  That  is  at  present  a 
mode  of  dealing  with  i-eal  estate  which  is 
not  sanctioned  by  the  law  of  real  property 
in  this  country,  and  I  do  not  at  all  agree 
with  the  attempt  that  has  been  made  to 
make  out  it  is  only  an  application  of  the 
law  against  perpetuities.  I  do  not  agree 
with  that.  It  is  not  only  an  application 
of  the  law  against  perpetuities,  it  is  some- 
thing more.  It  is  the  law  of  real  pro- 
perty in  this  countiy  which  prevents 
elaborate  limitations  over  of  that  kind, 
and  whether  they  ofiend  against  the  law 
of  perpetuity  or  not,  or  whether  they  are 
so  ingeniously  guarded  as  not  to  offend 
against  the  law  of  perpetuity,  still  I  hold 
it  to  be  the  law  of  this  countiy  that  you 
cannot  limit  real  estate  to  an  unborn  per- 
son for  life,  with  remainder  to  the  children 
of  that  unborn  person.  Such  a  limita- 
tion is  bad.  I  do  not  need  any  higher 
authority  than  the  authority  of  the  late 
Mr.  Williams,  who  certainly  was  one  nf 
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WkUhy  y.  MiteheU, 
the  best  real  property  lawyers  that  has 
existed  in  my  lifetime,  and  he,  in  his 
most  valuable  book  on  Real  Property, 
discusses  the  whole  subject.  He  refers 
(9th  ed.  pp.  263,  264)  to  the  foundation 
of  the  rule  being  the  objection  which  the 
law  had  to  a  possibility  upon  a  possibility, 
and  criticises  that.  Then  he  sums  up  the 
law  after  that  critidsm  thus :  **•  But  al- 
though the  doctrine  of  Lord  Coke,  that 
there  can  be  no  possibility  on  a  possibility, 
has  ceased  to  govern  the  creation  of 
contingent  remainders,  there  is  yet  a  rule 
by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from 
keeping  the  lands  which  are  subject  to 
them  for  too  long  a  period  beyond  the 
reach  of  alienation.  This  rule  is  the 
second  rule  to  which  we  have  referred, 
and  is  as  follows  :  that  an  estate  cannot 
be  given  to  an  unborn  person  for  life, 
followed  by  any  estate  to  any  child  of  such 
unborn  person;  for  in  such  a  case  the 
estate  given  to  the  child  of  such  unborn 
person  is  void.  This  rule  is  apparently 
derived  from  the  old  doctrine  wluch  pro- 
hibits double  possibilities."  I  had  better 
continue  the  quotation — ^the  words  are 
very  apt  and  well  worth  consideration. 
"  It  may  not  be  sufficient  to  restrain  every 
kind  of  settlement  which  ingenuity  might 
suggest ;  but  it  is  directly  opposed  to  the 
great  motive  which  usually  induces  at- 
tempts at  a  petpetuity — ^namely,  a  desire 
of  keeping  the  estate  in  the  same  family ; 
and  it  has  accordingly  been  hitherto  found 
sufficient.  An  attempt  has  been  recently 
made,  with  much  ability,  to  explain  away 
this  rule  as  merely  an  instance  of  the  rule 
by  which,  as  we  diall  hereafter  see,  execu- 
tory interests  are  restrained/'  Then  he 
refers  to  Levns  on  Perpetuities  (p.  408  et 
9eq,)y  from  which  passages  have  been  read 
in  argument  before  me.  Mr.  Williams 
goes  on  :  "  But  this  rule  is  more  stringent 
than  that  which  confines  executory  in- 
terests; and  if  there  "were  no  other  re- 
straint on  the  creation  of  contingent 
remainders  than  the  rule  by  which  exe- 
cutory interests  are  confined,  landed  pro- 
perty might  in  many  cases  be  tied  up  for 
at  least  a  generation  further  than  is  now 
possible."  That  is  the  late  Mr.  Williams's 
opinion,  that  if  you  might  make  successive 
limitations  of  this  kind  within  the  rule 
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against  perpetuities,  you  might,  of  course, 
tie  it  up  for  a  generation  longer  than  is 
now  possible.  He  says  that  that  is  not 
the  foundation  of  the  rule,  but  that  it  is 
an  absolute  rule  independent  of  the  rule 
against  perpetuities.  With  that  I  en- 
tirely agree.  I  have  always  understood 
that  to  be  the  case,  and  I  do  not  believe 
that  any  authority  to  the  contrary  could 
be  found  anywhere.  Therefore,  if  I  have 
to  decide  this  point,  I  hold  that  this 
attempt  to  limit  to  the  unborn  children  of 
£mily  Hyde  Burlton  is  void,  and  so  is 
the  attempt  to  restrain  Emily  Hyde 
Burlton  from  anticipating  her  share. 
That  was  decided  in  Fry  v.  Capper  (2) 
by  Lord  Hatherley,  who  declined  to  tie  up 
the  life  interest  of  an  unborn  person  in 
that  way  by  an  attempt  to  restrain  that 
unborn  person,  if  a  married  woman,  from. 
anticipation.  Accordingly  it  seems  to  me 
that  the  only  part  of  this  appointment 
that  is  good  is  the  appointment  to  £mily 
Hyde  Burlton  for  her  life  for  her  separate 
use. 

[His  Lordship  then  directed  an  enquiry 
as  to  the  application  of  the  moneys  paid  to 
Turner,  and  whether  such  payments  were 
made  with  the  consent  of  Emily  Hyde 
Burlton,  or  to  her,  or  by  her  du-ection, 
and  under  what  circumstances  such  pay- 
ments were  made,  with  liberty  to  apply. 
His  Lordship  added  an  express  declara- 
tion that  the  appointment  was  invalid  so 
fiir  as  it  affected  to  give  a  power  of  appoint- 
ment by  will  to  Emily  Hyde  Burlton,  and 
so  far  as  it  affected  to  appoint  the  property 
in  default  to  the  children  of  Emily  Hyde 
Burlton  then  living,  and  also  so  far  as  it 
i-estrained  anticipation.] 


Solicitors  —  Sanderson,  Holland  k  Adkin,  for 
plaintiff ;  W.  Montgomery  White,  and  Cowdell 
&  Son,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.- 
Fry,  L.J. 
Lopes,  L,J.    >      peoctor  v.  bayley. 

1889. 
August  1,  2.. 

P(Uent  —  Infringement  —  Experimental 
Use  abandoned — Injunction  in  Aid  of 
Legal  Right — Damages — Jurisdiction  of 
Palatine  Court. 

The  plaintiffs  the  owner  of  a  patent  the 
validity  of  which  Iiad  been  established  in 
a  previous  action,  brought  a7i  action  against 
the  defendant  claiming  an  injunction  and 
damages  for  the  use  of  certain  marines 
which  infringed  the  plaintiff's  patent.  The 
defendant  alleged  that  tlie  machines  com- 
plained of  had  been  put  up  on  trial,  and, 
being  found  unsuccessful,  had  been  taken 
dovmfive  years  before  the  plaintiff  brought 
his  action,  and  had  been  removed  from  the 
defendant's  premises  three  years  before; 
and  he  denied  any  threat  or  intention  to 
use  macJiines  whicli  infringed  the  plaintiff's 
patent : — Held,  that  the  facts  did  not  shew 
an  intention  on  the  part  of  the  defendant 
to  renew  or  continue  the  infringement  of 
the  plaintiff's  patent j  and  therefwe  an  in- 
junction ought  not  to  be  granted;  and  that, 
as  the  case  for  an  injunction  failed,  the 
Palatine  Court  had  no  jurisdiction  to  give 
damages. 

Decision  of  the  Vice-Chancellor  of  the 
County  Palatine  reversed, 

Millington  v.  Fox  (3  Myl.  &  Cr.  338) 
and  Geary  v,  Norton  (1  De  Gex  &  S.  9) 
considered. 

This  was  an  appeal  from  a  decision  of 
the  Vice-Chanoellor  of  the  County  Palatine. 

The  plaintiff  was  the  owner  of  a  patent 
for  an  improved  self-acting  apparatus  for 
supplying  fuel  to  boiler  and  other  furnaces. 
The  validity  of  this  patent  was  established 
in  the  action  of  Proctor  v.  Bennis  (1),  and 
in  which  it  was  also  held  that  Bennis  had 
infringed  the  plaintiff's  patent  by  making, 
using,  and  selling  certain  machines. 

In  1882  Bennis  put  up  and  fixed  four 
of  his  machines  on  the  defendant  Bayley *s 
furnaces,  on  condition  that  they  were  to 
be   paid    for  only  if  successful.     These 

(1)  57  Law  J.  Rep.  Chanc.  11;  Law  Rep. 
36  Ch.  D.  740. 


machines  did  not  give  satis&ction  to 
Bayley,  and  their  use  was  discontinued 
after  a  few  months,  and  they  were  taken 
down  and  put  in  the  yard,  and  Bennis  was 
frequently  requested  to  remove  them  frova 
the  yard,  but  he  did  not  do  so  until  the 
beginning  of  1885. 

Shortly  after  the  decision  in  Proctor  v. 
Bennis  (1)  the  plaintiff's  solicitor  sent  to 
the  defendants  the  following  circular : — 
"  I  am  instructed  by  Mr.  James  Proctor, 
of  Burnley,  to  apply  to  you  with  reference 
to  your  infringement  of  his  letters  patent 
by  the  use  of  stokers  which,  I  am  in- 
formed, have  been  ordered  by  you  from 
Mr.  Bennis  and  his  agent.  My  informa- 
tion rests  upon  a  circular  of  Mr.  Bennis 
which  has  come  to  my  hands ;  and  I  must 
apprise  you  that  if  you  have  not  already 
received  these  machines,  you  must  please 
refrain  from  accepting  them;  or,  if  you 
have  used  them,  I  must  inform  you  that 
you  have  been  guilty  of  an  infringement. 
My  client  desires  me  to  write  to  you  on 
this  matter,  and  to  intimate  that,  if  you 
have  used  the  machines,  upon  payment  of 
a  moderate  royalty  he  will  be  satisfied, 
and  will  forego  further  proceedings ;  but 
in  the  event  of  your  declining  to  do  so, 
my  client  will  have  no  alternative  but  to 
commence  proceedings  against  you  as  soon 
as  he  has  acquired  the  necessary  proof  of 
user." 

The  defendants  replied  a.s  follows : — 
"  Your  circular  to  hand.  You  can  satisfy 
yourselves  at  any  time,  by  calling  at  the 
above  address,  tbsit  we  are  neither  using 
Proctor's  nor  Bennis'  stokera,  and  have  no 
intention  of  doing  so." 

On  the  11th  of  August,  1887,  after  the 
hearing  of  the  appeal  in  Proctor  v.  Bennis 
(1),  the  plaintiff  in  this  action  again  ap- 
plied to  the  defendants  demanding  payment 
of  a  royalty,  and  some  further  correspon- 
dence took  place  between  the  parties,  the 
effect  of  which  is  sufficiently  set  out  in  the 
judgments.  The  defendants  refused  to  pay 
a  royalty,  and  the  plaintiff  then  commenced 
this  action.  He  alleged  infringement 
by  the  purchase  and  use  of  infringing 
machines,  and  claimed  an  injunction  and 
an  account  of  profits  or  damages.  By  the 
particulars  he  relied  on  the  user  by  the 
defendants  of  the  four  machines  above- 
mentioned. 
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The  defendants,  by  their  defence,  ad- 
mitted the  plaintiff's  patent,  but  denied  that 
they  had  purchased  or  used  any  infringing 
machines,  and  stated  that  if  they  had  done 
so  they  had  done  it  in  ignorance,  and  that 
they  had  discontinued  the  user  of  the  ma- 
chines complained  of  before  the  plaintiff 
commenced  his  action,  and  that  they  had 
not  threatened  or  intended,  and  did  not 
threaten  or  intend,  to  use  any  infringing 
machine. 

On  the  trial  of  the  action  the  Vice- 
Chancellor  of  the  County  Palatine  held 
the  plaintiff  -was  entitled  to  an  injunction. 

iVom  this  decision  the  defendants  ap- 
pealed. The  arguments  used  on  appeal 
appear  sufficiently  from  the  judgments. 

Romer,  Q.C.,  Rotch,  and  Staffurth,  for  the 
appellants,  cited  and  refeired  to  Ferguson 
V.  Wil8(m  (2),  BaUy  v.  TayU/r  (3),  MiUing- 
tan  V.  Fox  (4),  Stannard  v.  The  Vestry  of 
St.  Giles  (5),  Geary  v.  Norton  (6),  and 
CtddioeU  V.  Vau  Vlissengen  (7). 

M&iiUon^  Q^C,  and  Maherley,  for  the 
respondent,  referred  to  Proctor  v.  Bennis 
(H,  Losh  V.  Hague  (8),  MiUingUyii  v.  Fox 
(4),  and  Geary  v.  Norton  (6). 

Romer,  Q.C.,  replied,  on  the  question  of 
costs  only. 

Cotton,  L.J. — ^This  is  an  appeal  fi-om 
a  judgment  given  by  the  Vice-Chancellor 
of  the  Duchy  of  liincaster  granting  an 
injunction  against  the  defendants  and  an 
enquiiy  as  to  damages.  The  action  was 
brought  by  a  patentee  against  the  defen- 
dants on  the  ground  that  the  defendants 
had  infringed  his  patent.  There  is  no 
doubt  that  it  was  a  good  patent,  and  we 
must  also  take  it  that  the  defendants  have 
infringed;  but  the  question  we  have  to 
determine  is  this:  Is  there  any  ground 
here  which  would  justify  the  Court  in 
exercising  the  extraordinary  jurisdiction 
of  the  Court  of  Chancery  in  granting  an 

(2)  36  Law  J.  Rep.  Chano.  67;  Law  Rep. 
2  Chanc.  77. 

(3)  1  Ru83.  &  M.  73  J  8  Law  J.  Rep.  (o.s.) 
Cbanc.  49. 

(4)  3  Myl.  &  Cr.  338. 

(5)  61  Law  J.  Rep.  Chano.  629 ;  Law  Rep. 
20  Ch.  D.  190. 

(6)  1  De  Gex  k  S.  9. 

(7)  9  Hare,  416  ;  21  Law  J.  Rep.  Chano.  97. 

(8)  1  Webs.  201. 
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injunction?  That,  I  think,  has  been  a 
good  deal  lost  sight  of  in  the  alignment. 
It  is  not  because  a  man  has  done  a  wrong 
that  an  injunction  will  be  granted  against 
him.  If  a  man  has  done  a  wrong  which 
will  not  be  continued,  damages  at  common 
law  may  be  obtained  for  the  wrong  done, 
which  the  common  law  says  is  sufficient 
indemnity  for  that  wrong ;  but  then  the 
Court  of  Chancery,  in  the  exercise  of  its 
extraordinary  jurisdiction,  says  this  :  "  We 
will  not  be  satisfied  with  that;  we  will 
grant  an  injunction  because  a  wrongfril 
act  has  been  done,  in  order  to  prevent 
that  wrongfrd  act";  and  they  grant  an 
injunction  where  a  wrongful  act  has  been 
done  and  the  Court  is  satisfied  of  the 
probability  of  the  continuance  of  the 
wrongful  act.  Its  practice  is  preventive, 
and  not  like  that  of  the  common  lawCourts, 
which  merely  give  damages  against  the 
wrongdoer  for  the  wrongful  act  which  he 
has  done ;  and  now  that  all  the  superior 
Courts  exercise  all  jurisdictions,  a  great 
deal  is  lost  sight  of  as  to  what  was  the 
jurisdiction  of  the  Court  of  Chancery  and 
what  was  the  jurisdiction  of  a  Court  of 
common  law.  In  this  particular  case  it 
becomes  necessary  for  us  to  look  at  the 
matter  carefully  to  see  whether  the  order 
for  this  injunction  can  be  sustained  or  not, 
and  this  is  the  first  point  which  I  sliall 
deal  with.  Undoubtedly,  wherever  a  per- 
son has  done  a  wrongful  act  in  infiinging 
a  patent,  prima  facie  that  is  ground  for 
granting  an  injunction,  because  when  a 
man  has  done  a  wrongful  act  the  proba- 
bility (unless  there  is  anything  which  pre- 
vent that  probability  from  arising)  is 
that  he  will  continue  it,  and  the  patentee 
who  is  injured  by  that  act  is  entitled,  in 
a  Court  of  equity,  to  prevent  a  repetition 
of  that  wrongful  act.  The  patentee  would 
be  entitled  to  the  protection  of  the  Court 
of  Chancery  from  what  was  done  by  the 
defendants,  although  there  had  been  no 
infringement,  if  there  was  what  the  Coui-t 
would  consider  an  intention  to  commit 
that  infringement ;  but  here,  although  the 
defendants  did  infringe  the  plaintiff's 
patent,  we  must  consider  all  the  circum- 
stances of  the  case  in  order  to  guide  us  in 
the  consideration  of  the  question  :  Ought 
the  Court  to  draw  the  inference  that  there 
will  be  a  continuance  of  the  wrongful  act 
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so  as  to  justify  the  Court  in  granting  the 
extraordinary  interference  and  the  pro- 
tection which  is  exercised  by  a  Court  of 
equity. 

Let  us  look  at  this  case.  First  of  all, 
who  are  the  defendants  ?  The  defendants 
are  not  manufacturers  of  patent  stokers, 
but  they  are  persons  who  were  users  of 
patent  stokers ;  and  the  action  is  brought 
against  them  simply  on  the  ground  that 
they  have  used  a  patent  stoker,  which  is 
an  infringement  of  the  plaintiff's  patent. 
But  when  was  that  done  %  Although  there 
were  four  of  these  patent  stokers  used  by 
the  defendants,  yet  that  was  one  con- 
tinuous act  which  was  put  an  end  to  by 
the  defendants  in  1883.  That  was  long 
before  the  decision  of  the  Court  of  Appeal 
in  £9ivour  of  the  plaintijOf's  patent;  but 
undoubtedly  what  was  done  then,  as  isx 
as  I  can  see,  was  a  wrongful  actasagainst 
the  plaintiiS*,  and  an  infringement  of  the 
plaintiff's  patent.  Then  when  was  it  dis- 
continued 1  In  1883,  as  I  say;  and  it 
was  discontinued  on  this  account,  that 
according  to  the  defendants'  experience 
these  stokers  they  were  using  were  really 
useless — that  is  to  say,  they  did  not  save 
expense  and  did  not  stoke  the  fires  as 
effectually  as  could  be  done  by  hand.  If 
we  consider  those  circumstances,  is  there 
any  probability  that  there  will  be  a  repe- 
tition by  the  defendants  of  an  act  injurious 
to  the  plaintiff)     I  should  have  said  no. 

Then  we  go  further,  and  a  stix)ng  point 
against  the  defendants  is  the  course  which 
they  took  both  before  and  after  the  action, 
when  an  application  was  made  to  them  on 
behalf  of  the  plaintiff.  First,  a  circular 
was  sent,  as  I  understand,  by  the  plaintiff 
and  signed  by  his  solicitors  [his  Lordship 
read  it  and  continued  :]  Now  I  think  the 
plaintiff  ought  to  have  enquired  before  he 
wrote  such  a  letter  what  the  user  was ; 
when  it  began;  how  long  it  had  been 
continued ;  and  under  what  circumstances 
it  had  taken  place;  but  he  assumes  he 
has  a  case  as  against  the  defendants  of 
present  user,  and  calls  on  them  in  that 
way.  Then  the  answer  is  one  which  I 
cannot  commend,  because  it  refrains  from 
giving  that  information  which  would  have 

Eirevented  any  action  like  the  present  one. 
His  Lordship  read  it,  and  continued  :]  I 
think  the  solicitor  for  the  plaintiff  on 


receiving  that — although  it  is  not  such  a 
letter  as  I  wish  the  defendants  had  written 
«— «hould  have  made  some  enquiry,  and 
should  have  gone  and  satisfied  himself 
whether  there  was  in  fact  anything  of  the 
kind  being  used  by  the  defendants  which 
would  be  considered  an  infringement  of 
the  plaintiff's  patent ;  and  having  enquired 
9&  to  the  circumstances  under  which  the 
user  had  taken  place  he  would  have  found 
that  it  was  four  years  before  1887,  when 
that  letter  was  written.  Then  there  is 
other  correspondence.  The  next  letter  is 
in  answer  to  a  letter  of  the  plaintiff's : 
"  In  reply  to  your  circular,  we  beg  to  say 
that  we  have  no  *  stokers.'  Mr.  Bennis 
put  four  on  our  boilers  on  trial,  but  after 
a  short  time  we  had  to  take  them  off,  as 
they  were  not  satisfiujtory.  We  wrote 
your  solicitors  a  short  time  ago  to  the 
same  effect."  Now,  that  is  not  a  letter 
which  I  think  ought  to  have  been  written, 
because  "on  trial"  is  rather  doubtful — 
but  then  it  does  state  what  had  in  fact 
been  done — namely,  that  Bennis's  stokers 
had  been  used,  and  then  only  for  a  short 
time,  and  that  they  were  taken  off  because 
they  were  not  satisfactory.  If  there  had 
been  a  little  more  desire  to  avoid  litiga- 
tion, I  think  a  reply  might  have  been 
made  in  answer  to  that  letter  which 
would  have  prevented  this  unfortunate 
litigation.  I  need  not  read  any  further 
letters. 

Then  we  come  to  the  defence  which 
was  put  in  when  the  action  was  brought 
in  order  to  get  the  injunction  and  to  get 
damages.  Again,  the  defendants  do  not 
take  what  I  think  would  have  been  the 
proper  course  on  their  part,  because  they 
deny  the  right  of  the  plaintiff  in  a  way 
which  was  very  much  relied  upon  by  the 
plaintiff's  counsel.  In  my  opinion  that  is 
not — as  would  have  been  the  case  if  the 
defendants  had  been  manufacturers  of 
the  machines  or  the  user  had  been  recent — 
any  indication  of  an  intention  to  continue 
the  wrongful  act,  but  that  is  simply  the 
way  in  which  they  defend  themselves 
against  the  claim  now  made  by  the  plain- 
t&T;  and  though  the  letters  I  have  re- 
ferred to,  and  the  form  of  defence  which 
has  been  so  much  commented  on  by  Mr. 
Moulton,  probably  would  have  led  to  the 
inference  that  there  was  a  probability  and 
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intention,  as  he  said,  to  continue  the  user 
of  the  in&inging  machines ;  yet,  in  my 
opinion,  it  would  be  wrong  for  us  to  draw, 
from  the  letters  which  were  written  and 
from  the  defence  of  the  defendants,  the 
inference  of  £sLct  that  there  was  an  inten- 
tion to  continue  the  wrongful  act.  Upon 
that  we  have  the  judgment  of  the  Vice- 
Chancellor,  because  he  does  decide,  after 
hearing  the  witnesses  and  after  he  had 
read  all  the  letters  and  the  defence,  that 
there  was  no  intention  to  continue  the 
wrongful  act.  I  certainly  agree  with  him, 
although  I  think  that  the  course  pursued 
by  the  defendants,  both  in  their  letters 
and  in  their  defence,  was  not  one  which 
they  ought  to  have  taken  if  they  were 
trying  to  avoid,  if  possible,  any  litigation 
with  regard  to  this  matter.  To  my  mind, 
the  circumstances  of  this  case  do  not  in 
any  way  lead  to  the  inference  that  there 
was  any  intention  to  continue  the  wrong- 
ful axrt  done  by  the  defendants  as  long 
ago  as  the  year  1883,  or  that  there  was 
anything  fix>m  which  we  could  infer,  as  a 
fiict,  that  the  interference  of  a  Court  of 
equity  was  required  in  order  to  protect 
the  plaintiff  from  the  repetition  of  the 
injury  which  was  done  in  1883,  and  for 
wbich  damages  would  have  been  an  ample 
aatLsfaction.  That  is  my  opinion,  and 
although  I  never  would  do  anything  to 
encourage  persons  to  do  wrongful  acts, 
and  then  say  "  we  only  did  it  once,"  and 
to  protect  themselves  in  that  way,  yet  I 
think  parties  ought  not  to  rush  without 
consideration  into  litigation  of  this  kind. 
We  know  what  patent  actions  are.  We 
know  what  a  patent  action  generally  leads 
to  in  the  way  of  lengthened  litigation  and 
expensive  litigation ;  but  if  there  was  any 
expensive  litigation  in  that  action  caused 
by  the  conduct  of  the  defendants,  in  my 
opinion  the  defendants  would  have  had 
to  pay  for  it.  But  that  is  no  gix)und  for 
coming  into  a  Court  of  equity  to  claim 
the  protective  exercise  of  the  jurisdiction 
of  a  Court  of  equity  when  the  Court  is 
satisfied  on  the  tiacts  before  it  that  there 
is  no  necessity  for  that  exei'cise  of  jiuis- 
dictiouy  because  there  is  nothing  to  protect 
the  plaintiff  against. 

Then  the  Vioe-Chancellor  seems  to  have 
considered  (and  we  wei-e  much  pressed 
with  it)  that,  as  a  matter  of  &ct,  the  cases 
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lead  to  that  conclusion,  and  two  cases  have 
been  very  much  relied  on.  One  of  those 
was  MtUington  v.  Fox  (4).  That  was  a 
strong  case,  because  there  very  probably 
the  defendants  had  not,  at  the  time  they 
did  the  act  complained  of,  done  it  intend- 
ing to  use  the  trade  mark  of  the  plaintiffs ; 
but  what  we  find  was  done  before  the  bill 
was  filed  was  this.  The  attomey-at-law 
for  the  plaintiff,  Mr.  Milner,  stated  in  his 
evidence  "  that  on  the  28th  of  July,  1834, 
he  made  an  application  to  the  defendant, 
Samuel  Fox,  to  know  whether  his  firm 
had  stamped  or  marked  the  names  '  Crow- 
ley Millington,*  or  either  of  them,  upon 
any  kinds  of  steel  manu&ctured  by  them ; 
and  that  Samuel  Fox  would  make  no 
direct  admission  that  his  firm  had  used 
the  plaintiffs'  mark,  but  said  that  he 
woidd  not  interfei*e,  and  that  the  plaintiffs 
might  file  a  bill  against  them  if  they 
pleased."  That  being  so,  and  it  being 
shewn  that  in  fact  the  defendant's  firm ' 
had  stamped  the  mark  of  the  plaintiffs 
upon  steel,  and  there  being  no  admission 
of  that  fact,  and  the  statement  that  they 
might  file  the  bill  if  they  pleased,  and 
that  the  member  of  the  firm  referred  to 
would  not  interfere,  the  Court  would  pro- 
bably rightly  draw  from  those  circum- 
stances the  inference  that  the  defendants 
(who,  although  they  were  not  manufac- 
turers at  the  time,  were  selling  bars  of 
steel  and  iron  on  which  it  was  proved  that 
these  marks  had  been  stamped)  were  in- 
tending to  continue  this  act,  which  was 
wrongftd  as  against  the  plaintifis.  Al- 
though it  is  very  true  that  the  Lord 
Chancellor  in  deeding  with  that  case  is 
considering  it  with  regard  to  the  costs 
after  a  certain  date,  yet  he  says  that  if 
the  plaintiffs  had  received  a  letter  on  the 
2nd  of  August  before  they  filed  the  biU 
they  would  have  been  wrong ;  that  is  to 
say,  the  bill  would  have  been  dismissed, 
and  pi-obably  with  costs.  Although  it 
was  right  to  file  the  bill  under  the  circum- 
stances known  to  the  plaintiff  at  the  time 
when  the  bill  was  filed,  and  there  were  fiwsts 
then  brought  to  the  knowledge  of  the 
plaintiff  which  would  i-aise  this  natural 
inference,  that  the  defendants,  who  were 
shewn  to  have  acted  wrongfully,  were  in- 
tending to  continue  the  wron^ul  action, 
and  therefore  the  action  was  right;  but 
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the  action  would  have  been  wrong  if  they 
had  received  a  letter  on  the  2nd  of  August, 
that  is  to  say,  had  known  from  the  facts 
that  there  was  no  probability  of  the  con- 
tinuance of  that  wrongful  act.  If  there 
had  been  anything  here  which  would  pro- 
perly have  led  the  plaintiiOf  to  the  conclu- 
sion that  the  defendants  were  intending 
to  continue  the  wrongful  act,  it  seems 
to  me  that  the  injunction  ought  to  have 
been  granted ;  but,  in  my  opinion,  there 
was  not,  because  when  the  fects  are  known, 
what  was  done  by  the  defendants  would 
not  raise  properly  the  inference  that  there 
was  an  intention  to  continue  their  wrong- 
ful act,  and  therefore  that  the  plaintiff 
ought  to  be  protected  against  it. 

Then  the  case  of  Geary  v.  Norton  (6) 
was  cited — and  rightly  cited;  but  what  do 
we  find  there  i  Before  the  bill  was  filed 
one  of  the  defendant's  partners,  Norton, 
knowing  that  the  shawl  was  registered  and 
entitled  to  protection,  went  and  got  an 
order  for  100  of  these  shawls,  offering  to 
sell  them  at  two-thirds  less  than  the  Nor- 
wich price,  the  Norwich  price  being  the 
price  of  the  Norwich  manufacturer  en- 
titled to  protection ;  and  although  there 
was  afterwards  a  statement  by  the  defen- 
dants that  they  would  not  do  it  again, 
yet  where  there  was  that  act  intentionally 
done  when  it  was  known  that  the  plaintiffs 
were  entitled  to  protection,  and  done  just 
before  the  action  was  commenced — ^that  is, 
a  very  recent  act  of  misfeasance  on  the 
part  of  the  defendants — the  proper  infer- 
ence from  that  was  that  there  was  a  pro- 
bability of  their  doing  it  again.  Although 
the  defendants  partner  had  said  they 
woidd  not  do  it  again,  yet  when  the  de- 
fendants had  shewn  immediately  before 
the  action  was  brought  that  they  would 
do  it  then  for  the  purpose  of  profit,  though 
they  knew  the  plaintiffs  were  in  a  position 
to  allege  a  title  to  protection,  the  very 
proper  inference  there  was  that  the  plain- 
tiffs would  not  be  safe  unless  there  was 
an  injunction  of  the  Court  of  Chancery  in 
order  to  defend  them  by  that  injunction 
fix>m  a  repetition  of  the  act.  In  my  opi- 
nion here,  on  the  fexjts  of  the  case,  not- 
withstanding the  course  taken  by  the  defen- 
dants, we  ought  not  to  draw  the  infer- 
ence that  there  was  any  prospective  injury 
against  which  the  plaintiff  required  the 


protection  of  the  Court ;  and,  in  my  opi- 
nion, therefore,  the  judgment,  so  &r  as  it 
granted  an  injunction,  was  wrong. 

Now,  what  has  been  the  consequence  % 
Unfortunately,  the  Palatine  Court  has 
not  got  any  jurisdiction,  except  such  juris- 
diction as  it  might  have  under  Lord 
Caims's  Act  to  grant  damages.  What  is 
the  rule  laid  down  as  to  thatf  It  is, 
that  if  the  case  is  one  where  an  injunction 
ought  not  under  the  circumstances  to  be 
granted,  and  would  not  be  granted  if 
there  was  nothing  like  Lord  Cairns's  Act, 
there  the  jurisdiction  given  by  Lord 
Caims's  Act  ought  not  to  be  exercised. 
Here,  if  this  action  was  in  the  Chancery 
Division,  we  could  exercise  both  the  com- 
mon law  jurisdiction  and  the  old  Chancery 
jurisdiction ;  and,  in  such  a  case  as  this, 
it  might  be  very  right  to  grant  damages 
as  against  the  defendants  for  the  act 
which  they  had  done,  but  we  cannot  do 
that  if  the  plaintiff  has  brought  an  action 
for  equitable  relief  when  he  is  not  entitled 
to  that  equitable  relief;  and,  in  my  opi- 
nion, the  injunction  fisoling,  the  whole 
action  fiuls,  and  must  be  dismissed.  In 
my  opinion  the  defendants  have  so  acted 
in  conducting  their  defence  that  we  ought 
not  to  give  them  any  costs  of  the  action 
in  the  Court  below ;  but  the  plaintiff  has 
persuaded  the  Vice-Chancellor  to  make  a 
judgment  which  we  think  erroneous,  and 
so  the  defendants  appealing  must  have  the 
costs  of  the  appeal.  The  appeal  will  succeed, 
the  defendants  having  the  costs  of  the 
appeal,  but  the  action  will  be  dismissed 
without  costs  up  to  and  including  the 
hearing  before  the  Vice-Chancellor. 

Fey,  L.J. — ^The  Lord  Justice  has  gone 
so  fully  into  this  case  that  I  should  not 
have  added  anything  had  we  not  been 
diffeiing  from  the  opinion  of  the  learned 
Judge  of  the  Palatine  Court.  In  this 
case  he  has  ordered  an  injunction  to 
restrain  the  defendants  from  violating 
the  letters  patent,  and,  further  than  that, 
he  has  directed  an  enquiry  as  to  damages. 
Now,  he  has  no  jurisdiction  in  damages, 
except  by  way  of  substitution  for,  or  ad- 
dition to,  an  injunction.  Therefore,  the 
validity  of  the  whole  decree  rests  upon 
the  question  whether  it  was  a  proper  case 
for  an  injunction. 
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The  circumstances  have  been  already 
stated,  but  they  are,  shortly,  these.  The 
defendants  are  not  manu&cturers,  they 
are  not  vendors,  they  ai*e  merely  persons 
who  use  the  instruments  in  question. 
The  case  in  which  they  have  used  them  is 
a  single  and  isolated  instance.  I  know 
they  used  more  than  one  instmment,  but 
they  only  used  them  on  one  occasion.  It 
was  nearly,  if  not  quite,  five  years  ago. 
From  that  time  down  to  the  present  they 
have  never  attempted  to  use  them  again. 
They  abandoned  the  use  of  them  on  that 
one  occasion  because  they  were  found  not 
to  answer,  and  because  they  were  found 
to  consume  a  great  deal  more  coal  than 
the  ordinary  way  of  feeding  the  furnaces, 
and  under  circumstances  which  convince 
me  that  the  repetition  of  the  act  was  im- 
probable. 

That  being  so,  the  question  Ls,  whether 
an  injunction  ought  to  have  been  granted. 
An  injunction,  be  it  borne  in  mind,  is 
granted  under  a  preventive  jurisdiction 
of  this  Coui-t,  is  addressed  to  the  preven- 
tion of  an  injury  which  is  about  to  be 
done,  or  which  the  Court  sees  the  pro- 
bability of  being  done,  and  is  not  rightly 
described  as  protective.  To  prevent  a 
wrong  protects  a  right,  but  in  no  other 
sense  than  that  can  it  be  properly  de- 
scribed as  a  protective  jurisdiction.  I 
think  that  thei-e  was  no  ground  to  appre- 
hend a  repetition  of  the  acts  of  the  defen- 
dants. What  has  been  pressed  upon  us, 
and  what  is  reaUy  the  only  ground,  on  the 
part  of  the  plaintiff  is  that  the  defendants 
have,  whilst  admitting  they  did  what  they 
did,  said — "  We  had  a  right  to  do  it " — ^as 
I  think,  a  very  foolish  and  idle  statement 
on  the  part  of  the  defendants,  but,  re- 
garded in  the  light  of  the  existing  circum- 
stances, a  statement  which  seems  to  me 
not  to  raise  the  probability  of  a  repetition 
of  the  wrongful  acts  of  the  defendants. 
I  think,  therefore,  that  there  is  no  case 
for  the  injunction,  and  that  with  that 
falls,  of  course,  the  case  for  damages.  I 
cannot  help  expressing  my  regret  that  this 
action  should  have  been  brought  in  this 
form.  The  plaintiff  has,  or  may  have,  a 
claim  which  he  himself  has  assessed  at  the 
sum  of  40^.  Instead  of  bringing  an  action 
in  any  of  the  common  law  Courts  for  his 
i0^.y  be  has  thought  fit  to  institutearegular 
Vol.  59.— Ohako, 
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patent  action  in  the  Palatine  Court,  a  class 
of  case  which,  unfortunately,  is  stricken 
with  the  curse  of  prolixity.  He  has  gone 
through  the  whole  machinery  of  such  an 
action,  and  obtained  an  injunction,  when, 
according  to  his  own  assessment  of  his 
rights,  all  he  wanted  was  40?.  I  therefore 
think  that  the  judgment  suggested  by  the 
Lord  Justice  is  the  right  one. 

Lopes,  L.J. — ^The  wrongful  act  com- 
phiined  of  had  been  discontinued  at  the 
time  this  action,  was  brought  for  a  period 
of  five  years,  and  there  had  been  no 
threat  of  any  repetition  of  that  wrongful 
act.  If  there  was  nothing  more  in  the 
case  than  this,  it  would  be  abundantly 
clear  that  no  case  was  made  out  for  an 
injunction.  But  the  defendants  have 
challenged  the  plaintiff's  right  before  the 
trial,  at  the  trial,  and,  so  &r  as  I  know, 
challenged  it  up  to  the  present  time,  and 
they  have  never  admitted  any  infringe- 
ment. Now,  in  those  circumstances,  taking 
the  defendants'  conduct,  their  consistent 
denial  of  the  infringement,  the  absence  of 
any  promise  on  their  part  not  to  repeat 
the  wrongful  act,  I  have  had  doubts 
whether  those  mattei-s*  do  not  raise  an 
inference  that  it  is  not  improbable  that 
they  might  repeat  what  they  have  done. 
If  that  inference  did  exist,  and  were 
properly  drawn,  the  plaintiff  would  then 
be,  I  presume,  entitled  to  the  protection 
of  the  injunction  in  respect  of  his  legal 
rights ;  but  the  rest  of  the  Court,  who 
are  much  more  familiar  with  injunctions 
than  myself,  think  otherwise,  and  whilst 
I  do  not  differ  from  the  conclusion  at 
which  they  have  arrived,  I  arrive  at  that 
conclusion  with  very  great  hesitation. 

Appeal  aUotoed, 

SoIicitorF — Dangerfield  &  Blyth,  agents  for  Hall, 
Son  &  Lowe,  Manchester,  for  appellant; 
Shaw,  Tremellen  &  Kirkman,  agents  for  A. 
Macdonald  Blair,  Manchester,  for  respondents. 
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[IN    THE    CHANCERY  DIVISION    AND 

THE  COURT  OF  APPEAL.] 
Cotton,  L.J, 

In  re  bracken." 

DOUGHTY   V,   TOWN80N. 


IN 


BOWEN,  L.J. 

Fey,  L.  J. 

1889. 
Oct.  29. 

Executor — Advertiaenieivts  for  Creditors 
and  Claimants — Lord  St.  Leofiards*  Act 
(22  d'  23  Vict.  c.  35),  s.  29—Sufficienctj  of 
Local  or  London  Xewspapers — Advertise- 
ments abroad — Xotice  of  Claim  by  Persons 
out  of  the  Jurisdiction. 

The  executors  of  (7.,  a  farmery  who  at  his 
decUhy  a/ndfor  the  forty  years  prevums,  was 
residing  in  the  j^rish  of  TatJiamy  in  the 
county  of  Lancaster y  issued  the  statiUory 
advertisenunt  for  creditors  arid  otJier  daiwr 
ants  against  his  estate^  in  the  usual  form^ 
doled  the  \^th  of  September,  1875,  and  in- 
serted one  in  tlie  Ix)ndon  Gazette  of  the 
21st  of  September,  and  one  in  eadh  of  the 
following  papers : — the  Lanca.ster  Guajrdian 
of  the  ISth  of  September,  and  theLAncaateT 
Observer  of  the  17 ih  of  September  {loeekly 
papers),  and  the  Lancaster  Gazette  of  t/ie 
ISth  of  September  (a  bi-weekly  paper),  all 
circuiatirig  in  Tatham  : — Held  {affirming 
the  decision  of  North,  J.),  UuU  vach  ad- 
vertisements were  sufficient,  and  that  there 
was  no  rule  of  practice  that  required  the 
advertisement  to  be  inserted  in  any  Loiuion 
newspaper  in  addition  to  the  London 
(Gazette ;  that  Oie  time  of  one  month  as  limi- 
ted from  the  date  of  the  advertisement  was 
also  sufficient,  notwiihstandirig  t/iat,  having 
regard  to  the  dates  of  issue  of  the  several 
papers,  a  full  month's  notice  was  not  given  ; 
amd  that,  conseqvsntly,  a  claim  brought 
against  the  surviving  executor  of  C.  by 
a  person  alleging  that  C.'s  estate  was  liable 
was  rightly  dismissed. 

The  question  what  notice  is  sufficieiU  to 
require  advertisements  in  foreign  countries 
considered. 

Whether,  having  regard  to  the  terms  of 
section  29  of  the  22  <{r  23  Vict.  c.  35,  an 
appeal  hay  from  the  decision  of  North,  J., 
quaere. 

This  was  an  appeal  from  a  decision  of 
North,  J.,  holding  that  certain  advertise- 
ments issued  under  Lord  St.  Leonards*  Act 
were  sufficient. 

John  Bracken,  by  his  will   dated  the 


2l8t  of  December,  1819,  devised  his  un- 
divided fourth  part  or  share  of  an  estate 
called  Meargill  unto  John  Chapman  and 
B.obert  Mount,  their  heirs  and  assigns, 
upon  trust  for  his  (the  testator's)  wife 
during  her  life,  and  after  her  death  upon 
trust  to  sell  the  same,  and,  after  payment 
of  hLs  debts,  funeral  and  testamentary  ex- 
penses, to  pay  the  overplus  money  equally 
between  his  two  daughters  Alice  Cock  and 
MarySolloway,  with  a  substitutionary  gift 
to  the  issue  of  either  of  his  two  daughters 
who  should  die  before  the  same  should  be- 
come payable  leaving  lawful  issue. 

The  testator  died  on  the  23i-d  of  No- 
vember, 1825.  His  daughter,  Alice  Cock, 
died  in  1842,  in  New  York,  having  had 
issue;  and  his  widow  died  in  1843. 

John  Chapman,  who  had  become  sole 
sui-viving  trustee,  sold  the  Meargill  estate 
in  1847.  The  plaintiff  Alice  Doughty, 
who  was  a  grandchild  of  Alice  Cock,  and 
at  the  time  of  the  sale  an  infant  living  in 
New  York,  alleged  that  John  Chapman 
had  not  accounted  for  the  share  of  Alice 
Cock  to  any  person  entitled  to  the  same, 
and  accordingly  brought  this  action  against 
James  Henry  C.  Townson,  the  surviving 
executor  of  John  Chapman,  who  had  died 
on  the  21st  of  July,  1875,  for  an  account 
of  the  pi*oceeds  of  sale,  and  for  payment  of 
one  half  of  the  net  proceeds  or  other  the 
share  of  the  plaintiff  therein.  She  had 
taken  out  administration  to  the  estate  of 
her  grandmother,  and  sued  as  such  ad- 
ministriitrix,  and  in  the  alternative  in  her 
own  right. 

The  defendant,  by  paragraph  9  of  his 
defence,  admitted  that  he  had  received 
assets  of  John  Chapman's  estate  sufficient 
to  answer  all  claims  against  the  same,  but 
pleaded  that  he  or  his  co-executors  had 
long  since  fiilly  administered  the  same  in 
a  due  coui-se  of  adminLstration,  and  adver- 
tised for  and  paid  all  claims  against  the 
said  estjite  jus  by  law  required,  and  that  ho 
had  not  in  his  possession  any  such  assets. 

The  point  of  law  i-aised  by  this  para- 
gi-aph  as  to  the  sufficiency  of  the  advertise- 
ments for  claims  against  J.  Chapman's 
estiite  was  ordered  to  be  set  down  for 
hearing  pureuant  to  Order  XXV.  rule  2, 
and  disposed  of  before  trial  of  the  action. 

The  statutory  advertisement,  which  was 
dated  the  16th  of  September,  1875,  was  in 
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the  oidinaiy  foim,  and  described  John 
Chapman  as  late  of  Bidleys,  in  the  parish 
of  Tatham,  in  the  county  of  Lancaster^ 
yeoman,  deceased  (who  died  on  the  21st 
of  July,  1875,  at  Bidleys  aforesaid,  and 
whose  will  was  proved  at  Lancaster,  in 
the  said  county  of  Lancaster,  on  the  16th 
of  August,  1875),  and  required  particulars 
of  claims  to  be  sent  in  to  the  executors 
or  their  attorney  befoi-e  the  expiration  of 
one  calendar  month  from  the  date  of  the 
advertisement. 

It  appeared  from  an  agreed  statement 
of  &ct8  that  John  Chapman  had  been 
a  farmer,  who  at  his  death  resided,  and  for 
forty  years  previous  thereto  had  resided, 
at  Kidleys,  in  the  parish  of  Tatham,  which 
is  an  agricultural  parish,  the  residents  in 
which  use  Lancaster  as  their  market  town. 

The  above  advertisement  was  inserted 
in  the  London  Gazette  of  the  21st  of  Sep- 
tember, 1875,  the  Lcmoaster  Observer  of  the 
17th  of  September,  1875,  the  Lancaster 
Gazette  of  the  18th  of  September,  1875, 
and  the  Lancaster  Gtuxrdian  of  the  18th 
of  September,  1875. 

The  three  last-named  papers  have  a  local 
diculation  in  Tatham.  The  Laobcaster  Oh- 
eerver  and  La^uxtster  Gtuirdiam,  are  weekly 
papers,  and  the  Lancaster  Gazette  a  bi- 
weekly paper. 

On  the  hearing  of  the  point  of  law 
before  North,  J.,  it  was  urged  on  the  part 
of  the  plaintiff  that  the  advertisements 
should  have  been  inserted  in  the  Times  or 
some  other  London  paper  in  addition  to 
the  London  Gazette, 

F,  ff.  CoU,  for  the  plaintiff. 
Gatey,  for  the  defendant. 

NoKTH,  J.,  after  stating  the  &cts  above 
set  forth  as  to  the  advertisements,  and 
holding  that  the  period  named  therein 
(a  month)  was  not  too  short  a  time,  and 
that  enough  time  was  given  even  though 
the  advertisement  was  published  in  some 
of  the  papers  a  few  days  after  its  date, 
and  after  reading  the  29th  section  of  the 
22  &  23  Yict.  c.  36,  proceeded  as  follows : 

I  have  made  enquiries  in  chambers,  and 
I  food  that  the  practice  accords  with  my 
view,  and  I  hold  that  the  notices  here 
given  were  sufficient,  and  such  as  would 
have  been  given  by  the  Comt  of  Chancery. 
In  my  opinion  it  was  not  necessaiy  to 
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insert  the  advertisement  more  than  once. 
The  man  was  a  farmer,  and  advertisements 
were  inserted  in  every  local  newspaper 
in  his  neighbourhood.  The  claimant  was 
in  America,  and  it  is  not  suggested  that 
the  advertisement  would  under  any  circum- 
stances have  been  of  any  benefit  to  her. 
The  ordinary  practice,  as  appears  from 
Order  LY.  rule  46,  is  to  insert  the  ad- 
vertisement only  once,  unless  there  is  any 
special  reason  to  insert  second  or  further 
advertisements.  I  hold  that  the  ad- 
vertisements were  amply  sufficient  in  this 
case. 

[His  Lordship  then,  by  consent  of  the 
parties,  considered  an  allegation  of  the 
plaintiff  that  the  defendant  had  notice  of 
the  plaintiff's  claim  before  distributing 
J.  Chapman's  estate,  on  the  ground  that 
a  certain  bundle  of  papers  had  come  into 
his  possession  an  inspection  of  which  would 
have  given*  him  notice  of  the  existence  of 
a  claim  on  the  part  of  the  person  claiming 
under  Alice  Cock,  and  held  that  he  had 
not  had  any  such  notice.] 

As  to  this  bundle  of  papers,  the  8th 
paragraph  of  the  agreed  statement  of  facts 
stated  that  upon  receiving  an  application 
from  the  plaintiff's  solicitor  the  defendant 
looked  into  the  bundle  and  got  from  its 
contents  certain  information  which  he 
communicated  to  the  plaintiff's  solicitor 
in  a  letter  dated  the  27th  of  September, 
1886,  of  which  the  following  is  a  copy: — 

*^Ee  Bracken.     Doughty  v.  Chapman. 

"  Sirs, — I  am  in  receipt  of  your  letter 
of  the  24:th  inst.  The  estate  of  John 
Bracken  was  sold  by  auction  Sept.  30th, 
1847,  for  437Z. 

"  The  deeds  were  sent  to  America  to  be 
signed,  and  the  money  for  the  estate  was 
paid  to  Mr.  Winstanley,  solicitor,  of  Pres- 
ton, at  the  '  Royal  Oak,'  Lancaster, 
March  27th,  1848,  in  the  presence  of  Mr. 
WiUan  (solicitor,  Lancaster  and  Bentham), 
William  Tolloway,  and  Thomas  ToUoway 
(heirs  to  Mrs.  Ellen  Bracken),  and  full 
accounts  were  sent  to  John  Humber. 

"  I  may  mention  that  Mr.  A.  Hanford, 
11  Wall  Street,  New  York,  was  appointed 
to  find  out  the  addresses  of  the  Cock  and 
Humber  family  in  1846.  Mrs.  A.  Doughty 
would  then  be  about  17  years  cJd,  and 
consequently  a  minor,  llie  estate  was 
mortgaged  to  |  of  the  value,  and  as  her 
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eldest  brother  waa  entitled  to  f  of  the 
estate,  her  share  could  only  be  oetween 
30Z.  and  40Z.— Yours  truly, 

"  J.  H.  C.  Townson. 

"  P.S. — Messrs.  Thomas  and  Lawrence 
Chapman  died  soon  after  Mr.  John  Chap- 
man." 

The  Humber  family  referred  to  in  such 
letter  were  some  of  the  issue  of  Alice 
Cock,  who  had  formerly  been  Mrs.  Humber. 

The  plaintiff  appealed. 

Seward  Brice,  Q.C.,  and  F,  ff.  CoU,  for 
the  appellant. 

[Fry,  L.J. — I  doubt  whether  you  can 
appeal ;  under  section  29  it  is  to  the  Corurt 
before  whom  the  executor  is  sought  to  be 
charged  that  the  discretion  is  given.] 

We  submit  that  these  advertisements  are 
insufficient.  Section  29  of  22  k  23  Vict.  c. 
35,  puts  an  executor  in  the  same  position 
as  if  the  Court  were  administering  a  fund. 
He  is  advertising  not  only  to  the  creditors 
who  would  probably  be  in  the  neighbotu*- 
hood,  but  to  possible  claimants  all  the 
world  over — Newton  v.  Sherry  {).)]  and 
a  London  newspaper  of  a  large  circulation 
would  be  more  likely  to  be  found  abroad 
than  a  purely  local  newspaper.  Lord 
Romilly  in  Wood  v.  Welghtmarh  (2)  states 
that  the  general  practice  of  the  Court  is 
to  require  an  advertisement  to  be  inserted 
in  the  Tiniee,  Moreover,  the  time  fixed 
was  too  short ;  and  further,  the  facts  of 
which  the  executor  had  notice,  construc- 
tive or  actual,  as  to  possible  claims  in 
America  were  such  as,  had  they  been 
brought  to  the  knowledge  of  the  Court  in 
an  administration  suit,  would  have  in- 
duced the  Court  to  require  advertisements 
to  be  issued  in  America.  The  defendant's 
letter  of  the  27th  of  September,  1886,  is  a 
sufficient  admission  of  these  fieicts. 

Gatey,  for  the  defendant,  was  not  called 
upon. 

CctooN,  L.  J. — This  is  an  appeal  against 
a  decision  on  a  statement  of  fiujts  presented 
to  Mr.  Justice  North,  and  the  contention 
is  that  the  defendant,  an  executor,  is  not 
relieved  from  liability  in  consequence  of 
the  insufficiency  on  various  grounds  of  the 
advertisements  that  were  issued  under 
Lord  St.  Leonards'  Act. 

(1)  Law  Bep.  8  O.P.  D.  246. 

(2)  Law  Bep.  IS  Bq,  434. 


The  first  objection  was  that  the  ad- 
vertisements were  only  inserted  in  the 
Londcyii  Gazette  and  in  local  papers  in 
Lancashire.  It  is  said  that  that  was 
wrong,  and  that  the  advertisements  ought 
to  have  been  inserted  in  some  London 
paper,  the  Times  or  some  other  well-known 
London  paper.  But  I  think  for  several 
reasons  that  we  cannot  come  to  the  con- 
clusion that  that  is  what  the  Comii  of 
Chancery,  according  to  its  ordinary  prac- 
tice, would  have  reqiiired.  Here  the 
Judge  who  has  tried  the  case,  and  who  has 
experience  in  chambers,  and  whose  chief 
clerks  are  experienced,  says  he  has  en- 
quired and  he  does  not  find  that  that  is 
necessary.  In  the  case  of  Wood  v.  Weight- 
irum  (2)  which  was  referred  to.  Lord 
Romilly  did  not  say  it  was  nec&ssary  to 
insert  the  advertisement  in  the  Times; 
but  in  that  case  there  had  been  no  adver- 
tisement in  any  London  paper,  and  he 
said  that  an  advertisement  ought  to  have 
been  inserted  in  the  Gazette^  and  that  it 
was  usual  to  insert  one  in  the  Tim^es. 
But  that  case  does  not  lay  down  that  that 
was  the  rule.  The  book  of  practice  to 
which  I  have  referred — DanieWs  Cha/iKxry 
Practice  (4th  ed.),  p.  1110 — says  that  the 
advertisement  should  be  inserted  in  the 
Gazette  and  in  such  other  papers  as  the 
Judge  may  direct ;  and  apparently  the  prac- 
tice in  the  chambers  of  Mr.  Justice  North, 
which  I  think  were  the  chambers  formerly 
occupied  by  Lord  Justice  Fry,  is  not  to 
require  this  as  an  absolute  rule,  but  to 
require  an  advertisement  in  the  Gazette, 
and  to  decide  whether  there  should  be 
other  advertisements  in  other  London 
papers  according  to  the  circumstances  of 
each  case.  Speaking  for  myself  (and  I 
am  speaking  as  a  Judge  who  has  not  had 
to  deal  with  practice  in  chambers),  I  can- 
not say  that  it  was  necessary  in  circum- 
stances like  these,  where  a  man  had  been 
living  for  many  years  in  Lancashire, 
apparently  not  living  or  carrying  on  busi- 
ness in  London,  to  insert  the  advertise- 
ment in  any  other  London  paper  except 
the  Gazette,  and  I  do  think  that  a  reason- 
able course  was  taken  in  saving  expense  by 
not  issuing  the  advertisements  in  London 
papers,  but  issuing  them  in  local  papers 
where  hiscreditorsprobably  would  be  found. 
Then  it  was  said  that  the  time  given  was 
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not  sufGLcienty  and  although  the  time  fixed 
in  the  advertisement  is  admittedly  suffi- 
cient— ^a  month — ^yet  here  the  month  runs 
from  the  date  of  the  advei-tisement,  which 
was  the  16th  of  September,  and  the 
eai'liest  of  these  advertisements  was  not 
issued  till  some  days  after  that,  and  the 
latest  appeared  in  the  London  Gazette  on 
the  21st  of  September.  I  cannot  agree 
that  that  is  insufficient.  The  advertise- 
ment is  made  and  dated  once  for  aU,  and 
then  it  is  inserted  in  various  papers  accord- 
ing to  the  times  they  are  published,  and  it 
must  of  course  leaye  some  period  of  time 
between  the  publication  and  the  date  in 
the  advertisement.  I  think  that  that 
objection  is  one  which  cannot  prevail. 

But  then  it  was  said  that  the  executor 
at  the  time  he  issued  these  advertisements 
had  in  his  possession  a  bundle  of  papers, 
and  that  that  bundle  of  papers  would  have 
led  to  further  advertisements  in  America 
being  issued  if  certain  fiicts  therein  referred 
to,  the  case  being  before  the  Court  of  Chan- 
cery, had  been  brought  before  the  chief 
clerk,  because  there  was  constructive 
notice  there  of  a  claim  made  by  parties  in 
America.  Now,  in  my  opinion,  it  was  not 
necessary  for  the  executor  to  look  at  all 
these  papers  and  hunt  up  all  the  papers 
he  might  have,  because  the  chief  clerk  who 
decided  the  matter  had  to  consider,  having 
regard  to  the  business  carried  on,>  and  to 
the  position  of  the  testator,  and  where  he 
lived,  what  would  be  the  reasonable  place 
in  which  to  issue  the  advertisements.  But 
those  papers  do  not  to  my  mind  give 
any  constructive  notice,  or  any  notice 
whatever,  of  any  probability  of  a  claim  by 
persons  who  were  in  America,  or  of  this 
particular  claim.  Because  what  is  this 
claim  1  The  estate  of  the  original  testator 
was  sold  in  1847.  Some  of  the  parties 
interested  were  in  America,  and  a  deed  had 
to  be  sent  out  to  America  to  be  executed. 
Then  the  proceeds  of  the  sale  were  paid  to 
a  solicitor  in  England.  Of  coiu^e,  they 
had  no  authority  to  pay  it  to  a  solicitor 
instead  of  to  the  parties  interested,  but 
for  thirty  years  after  the  money  is  handed 
over  to  that  solicitor,  evidently  for  the 
piu'pose  of  being  distributed  by  him  among 
the  persons  interested,  no  claim  whatever 
is  ruaed  by  those  persons,  who,  on  the  cir- 
cumstances stated,  would  have  notice  that 
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the  property  was  being  sold  in  which  they 
were  interested.  In  my  opinion  the 
strong  presumption  is  that  there  was  no 
claim  by  them — that  is  to  say,  that  any 
claim  which  they  originally  had  was  satis- 
fied ;  and  therefore  these  papers  would  not 
in  any  way  raise  a  presumption  that  any 
claim  by  them  existed,  and  would  not,  in 
my  opinion,  lead  any  Judge  or  any  chief 
clerk  to  direct  the  issue  of  advertisements 
in  America.  I  think  it  might  have  been 
said  that  the  issuing  of  advertisements  in 
consequence  of  that  was  a  very  unneces- 
sary expense — and  it  would  have  caused 
delay  in  dividing  the  estate. 

In  my  opinion  the  decision  appealed 
from  was  right,  and  the  appeal  must  be 
dismissed. 

BowBN,  L.J. — I  am  of  the  same  opinion. 
The  question  for  us  is  whether  in  this  case 
the  executor  gave  such  notices  as  in  the 
opinion  of  the  Court  in  which  the  executor 
is  sought  to  be  charged  would  have  been 
given  by  the  Court  of  Chancery  in  an 
administration  action  to  creditors  and 
others. 

Now,  although  we  entertain  the  appeal, 
still  it  remains  an  open  question,  as  to 
which  we  have  not  been  a^ed  to  decide, 
whether  this  is  a  case  in  which  an  appeal 
would  lie.  Lord  Justice  Pry  threw  out  a 
doubt  on  the  subject,  and  I  do  not  think 
that  we  can  be  said  to  have  decided  that 
point  one  way  or  the  other.  Assuming, 
for  the  sake  of  argument,  that  the  appeal 
lies,  still  it  seems  to  me  to  be  an  appeal  in 
a  case  in  which  we  ought  to  be  extremely 
chary  in  interfering  with  the  view  of  the 
Court  below.  The  Court  below,  the  High 
Court  of  Justice,  is  the  Court  which  is 
clothed  by  this  statute  with  the  duty  of 
forming  the  opinion — and,  at  all  events, 
whether  an  appeal  lies  or  not,  unless  that 
opinion  is  clearly  wrong  we  ought  not  to 
interfere. 

Now,  is  the  opinion  which  has  been 
expressed  by  Mr.  Justice  North  clearly 
wrong  %  The  opinion  he  has  expressed  L<5, 
that  this  is  a  case  in  which  the  executor 
was  not  obliged  to  issue,  and  in  which  the 
Court  of  Chancery,  if  an  administration  ac- 
tion had  been  pending  before  it,  would  not 
have  required  to  be  issued,  advertisements 
in  other  papers  than  in  the  London  Gazette 
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and  in  the  local  newspapers  in  Lancashire. 
As  to  the  practice  of  the  Court  of  Chancery, 
I  leave  my  learned  bi-others  to  express 
with  real  authority  their  \4ew  upon  the 
decision  of  Mr.  Justice  North ;  but,  sitting 
here  a^  a  member  of  the  Court  which  has 
to  decide  the  question,  I  can  only  decide  on 
the  materials  that  are  brought  before  me, 
and  I  find  with  regard  to  the  sufficiency 
of  these  advertisements  the  following 
£icts.  Mr.  Justice  North  has,  after  con- 
sultation with  his  chief  clerk,  who  is  a 
gentleman  of  the  greatest  experience,  come 
to  the  conclusion  that  the  practice  in  the 
chambers  of  the  Chancery  Division  does 
not  require  such  advertisements  as  are 
here  said  to  be  necessary.  My  learned 
brothers,  whose  knowledge  of  the  practice 
of  the  Chancery  Division  is  of  course 
obvious,  see  no  reason  to  differ  from  him. 
I  think,  for  the  reasons  which  have  been 
given  by  Lord  Justice  Cotton,  that  the 
case  of  Wood  v.  Weightnum  (1)  is  not  an 
authority  in  the  appellant's  favour,  and 
no  authority  has  been  produced  to  shew 
that  there  is  a  practice  of  the  Court  of 
Chancery  which  is  contrary  to  the  decision 
in  this  case. 

Lastly,  the  learned  counsel  who  ad- 
dressed us,  who  both  had  the  opportunity 
and  skill  and  learning  to  inform  us  if  the 
contrary  practice  existed,  really  could  not 
shew  us  that  within  their  knowledge  as 
counsel  or  within  the  knowledge  of  those 
who  instruct  them,  who  are  officers  of  the 
Court,  anypractice  to  the  contrary  existed. 
How  can  we  on  these  materials  ovemile 
the  decision  of  the  Judge  who  is  prima 
facie  clothed  by  the  statute  with  the  duty 
of  forming  his  own  opinion  1  It  is  im- 
possible. 

Then  comes  the  question  of  the  dates  of 
the  advertisements,  as  to  which  I  say 
nothing  beyond  what  my  learned  brother 
has  said. 

Then  with  regard  to  the  point  that  the 
executor's  knowledge  was  such  as  ought  to 
have  caused  him  to  issue  further  adver- 
tisements, and  would  have  put  the  Court 
on  enquiry  and  further  advertising  if  this 
liad  been  an  administration  suit  and  those 
facts  had  come  to  the  knowledge  of  the 
Court,  it  is  sufficient  to  say,  as  the  Lord 
Justice  has  pointed  out,  that,  if  there  was 
any  pi-esumption  at  all,  there  was  a  strong 


presumption  that  this  claim  was  satisfied, 
although  it  might  not  have  been  satisfied, 
and  there  was  nothing  on  the  face  of  the 
papers  if  they  had  been  read  which  would 
have  made  an  executor  hold  his  hand,  or 
led  the  Court  to  direct  other  advertise- 
ments than  those  which  were  Issued. 

Fry,  L.J. — I  am  of  the  same  opinion. 

SolicitoiB— Warriner  &  Eiuch,  agents  for  F. 
Stone,  Derby,  for  appellant ;  T.  R.  Hargreaves, 
agent  for  Johnson  &  Tilly,  Lancaster,  for 
respondents. 


Kekewich,  J.  1  In  re  Harrison,  mcoregor 
1889.         >     AND    company's   trade 

August  3.      J        MARK. 

Trade  Mark — Registraium — Old  Trade 
Mark — Special  and  Distinctive  Ward — 
Pattern — Descriptive  Word— Rectification 
of  Register — Costs — Trade  Marks  Regis- 
tration Act,  1875  (38  (k  39  Vict.  c.  91), 
s,  10— Patents  d^c.  Act,  1883  (46  <C-  47 
Vict,  c.  57),  w.  64  and  90. 

A  word  whidi  lias  been  used  as  indicat- 
ing a  pattern  or  type  of  manufacture,  and 
not  the  manufacture  of  a  particular  indi- 
vidual or  firm,  is  not,  although  used  prior 
to  the  13th  of  August,  1875,  a  special  aiid 
distinctive  word  used  a>s  a  trade  mxvrk  be- 
fore the  passing  of  tJhe  Trade  Marks  Regis- 
tration Act,  1875,  amd  ilie  registration  of 
sivch  a  m4xrk  vnU,  under  section  90  of  the 
Patents  d:c.  Act,  1883,  be  escpunged  a^  the 
insta/nce  of  a  person  aggrieved, 

H,  d:  Co.,  in  1884,  registered  the  word 
*^ Albion"  as  an  old  mark  used  by  them 
prior  to  1875  in  connection  with  the  manu- 
fa^tvre  of  agricaUural  mxichines.  It  was 
proved  thai  the  word  had  been  used  to  de- 
signate machines  of  a  particular  jxUtem  : — 
Held,  tJiat  the  word  /tad  not  been  used  as 
a  trade  mark,  and  the  registration  must  be 
expunged,  and  If.  ^  Co,  must  pay  tlie  costs 
of  t/ie  application  to  rectify, 

Messrs.  Woodroflfe  &  Co.,  carrying  on 
business  at  Albion  Iron  Works,  Rugeley, 
Staffordshh'e,   as  mauufiictui^i*s  of  agii- 
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cultural  implements,  applied,  under  sec- 
tion 90  of  the  Patents  &c.  Act,  1883,  for 
an  order  to  rectify  the  register  of  trade 
marks  by  expunging  the  registration  of 
the  woi-d  "Albion,"  No.  35,160,  as  a 
trade  mark  for  goods  in  class  6  and  class 
7 ;  or  otherwise,  that  the  registration 
might  be  limited  to  certain  goods  in  class 
7 — namely,  "  mowers,  reapers,  chaff-cut- 
ters, turnip-cutters,  and  pulpers."  The 
i-egistration  was  effected  on  the  24th  of 
January,  1884,  by  Messrs.  Harrison, 
McGregor  &  Co.,  who  carried  on  a  similar 
business  to  the  applicants  at  Albion  Iron 
Works,  Leigh,  near  Lancaster. 

Messrs.  Harrison,  McGregor  &  Co.  had 
registered  the  word  as  an  old  mark,  hav- 
ing been  used  for  more  than  a  year  prior 
to  August,  1875,  and  they  had  in  fact 
used  the  word  in  connection  with  the 
agricultural  machines  and  implements 
made  and  sold  by  them  for  the  period 
mentioned. 

As  "will  be  seen  from  the  judgment,  the 
Court  found  upon  the  evidence  that  the 
word  **  Albion  "  had  been  used  by  Messi-s. 
Harrison,  McGregor  &  Co.  as  denoting, 
not  their  own  particular  manufivcture,  but 
certain  goods  in  class  7  of  a  special  pat- 
tern or  construction. 

Warndngton,  Q.Cy  and  lialph  Griffin^ 
for  the  applicants. — ^The  registi-ation  must 
be  expunged.  The  word  "Albion"  has 
not  b^n  used  as  a  trade  mark,  but  simply 
as  desciiptive  of  machines  of  a  certain 
type  (1).  In  any  case,  the  i-egistration 
must  be  limited  to  the  goods  in  respect  of 
which  there  has  been  a  user — In  re  Jdlei/y 
Son  <k  Jones  (2). 

MotdtoUy  Q.C.,  and  J,  Hopkinson,  for 
Messrs.  Harrison,  McGregor  <fe  Co. — ^The 
registration  has  stood  for  more  than  five 
yejUTs — Patents  &c.  Act,  1883,  ss.  75  and 
76.  The  applicants  have  not  discharged 
the  burden  of  shewing  that  "Albion" 
has  not  be(»n  used  as  a  trade  mark.  The 
word  has  been  used  as  a  trade  mark  in- 
diavting  manu£aictui*e  as  well  as  a  certain 

(1)  See  In  re  Leontvrd  ^  Eilw's  Vrade  Mark 
(53  Law  J.  Rep,  Chanc.  233,  603 ;  Law  Rep. 
26  Ch,  D.  288),  which  appears  to  cover  this 
point,  but  was  not  referred  to  in  the  arguments 
or  judgment. 

(2)  61  Law  J.  Rep.  Chanc.  639n. 


type  of  machine.     The  suggested  limita- 
tion is  assented  to. 

Warmingtony  Q,C.y  replied. 

Kekewich,  J. — ^This  is  a  novel  question. 
I  am  not  aware  of  any  case  in  which  it 
has  been  attempted  to  i-emove  from  the 
register  a  mark  placed  upon  it,  especially 
when  it  has  been  thei-e  for  five  years,  and 
was  in  use  prior  to  1875,  on  the  ground 
that  it  has  been  used  as  a  design  and  not 
as  a  trade  mark.  It  is  quite  clear  that 
the  two  things  are  entirely  distinct.  There 
is  statutory  provision  for  the  registration 
of  designs,  and  statutory  provision  for 
the  registi-ation  of  trade  marks ;  and  be- 
fore any  Trade  Mai'ks  Act,  thei-e  was  pro- 
tection afforded  by  the  Coui-t  to  trade 
marks  on  the  ground  6f  fi-aud.  Designs, 
of  course,  stood  on  an  entirely  different 
footing  ;  but  it  is  quite  possible  for  a  man 
to  say,  "  Such  and  such  is  my  design,"  and 
then  to  register  that  design.  It  is  also 
possible  for  him  to  say,  "  Such  and  such  is 
my  trade  mark,"  and,  if  it  comes  within 
the  proper  definition  of  a  trade  mark,  to 
register  that.  And  it  is  quite  possible  for 
him  to  find  some  word  which  is  equally 
capable  of  indicating  a  design,  or  being  a 
trade  mark.  I  think  Messrs.  Harrison, 
McGregor  &  Co.  have  been  successful  in 
this  instance  in  finding  such  a  word — ^that 
is  to  say,  this  woi-d  "  Albion  "  is  capable 
of  indicating  an  "  Albion  "  design,  or  of 
being  a  trade  mark  indicating  a  manu- 
fiictui-e.  It  is  a  fimcy  word  adopted  by 
them,  not  to  indicate  a  pai-ticular  class 
of  machine,  or  character,  or  description, 
or  construction,  but  a  machine  manufac- 
tured by  themselves.  That  is  just  the 
difference  between  a  trade  mai'k  and  a 
design.  Now,  they  obtained  registration 
for  a  trade  mark  used  before  1875.  I 
have  no  doubt,  on  the  evidence,  that  the 
word  was  used  before  1875,  and  it  was 
used  in  connection  with  some — ^though  I 
am  not  prepared  to  say  how  many,  or 
what — agi'icultuRil  machines;  but  whe- 
ther it  was  used  as  a  trade  mark  or  as  a 
design  is  a  more  difficult  question.  I 
think,  however,  I  must  take  it,  on  the 
evidence,  that  the  word  "  Albion "  was 
stamped  upon  some  machines,  pi-obably  not 
on  many,  but  still  upon  some  machines, 
befoi-e  1875,  and  that  so  far  there  i&  evir 
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In  re  Harrison,  Mc€hegor  ^  Co.'s  Trade  Mark. 


dence  of  the  user  of  the  word  "  Albion  " 
BB  having  been  marked  to  that  extent. 
But  I  have  had  put  in  evidence  several 
catalogues  of  Hariison,  McGregor  &  Co. 
for  the  years  before  1875,  and  one  of  1875. 
I  think  the  feirast  way  to  them  is  to  take 
the  catalogue  of  1875,  because  that  w£us,  as 
near  as  I  can  get  it,  immediately  before 
the  date  to  which  they  have  limited  the 
user — that  is,  one  year  and  six  months 
before  the  13th  of  August,  1875,  during 
which  time  they  had  used  this  mark.  It 
was  immediately  before  the  expiration  of 
that  peHod,  as  near  as  I  can  get  at  it. 
Now,  in  that  catalogue  the  word  "  Albion  " 
is  used  lai'gely  for  everything  that  Messi*s. 
Harrison,  McGregor  &  Co.  manufiictured. 
I  find  it  used  for  mowing  and  reaping 
machines,  and  chafiT-cuttei's,  prize  oil-cake 
bi*eakers,  turnip-cutters,  and  pulpera.  As 
regai-ds  all  these,  more  or  less,  if  the  term 
"  Albion  "  was  not  used  directly  by  calling 
them  "  Albion,"  I  think  it  must  be  under- 
stood that  the  firm  meant  it  to  be  used  in 
that  way.  I  do  not  see  "  Albion  "  used  as 
regards  some  of  them,  but  it  is  cei-tainly 
used  as  regards  the  greater  pai-t — certainly 
as  regards  chaff-cutters ;  and  on  one  page 
it  is  used  expressly  with  reference  to 
pulpera.  Now,  taking  that  as  the  best 
evidence  of  the  use  by  them  on  their  ma- 
chines, we  see  how  they  used  it  themselves, 
and  it  seems  to  me  to  be  as  cleai*  as  any- 
thing can  be  that  what  Messrs.  Harrison, 
McGregor  &  Co.  said  to  the  probable  pur- 
chaser was  not,  "  Look  for  the  word 
*  Albion,'  and  you  will  get  our  manufac- 
ture," but  "  Look  for  the  word  *  Albion  * 
for  the  paiiiicular  kind  of  machine."  That 
is  what  they  said.  "We  have  got  the 
New  Albion  Pattern  Double  Action  Tur- 
nip-Cutter; that  is  the  machine  for  you 
to  cut  turnips  with ;  one  of  that  particu- 
lar construction,  that  particular  size,"  and 
so  forth,  "  but  not  one  that  is  necessarily 
of  our  manufiicture,  in  the  sense  of  de- 
pending on  the  care  we  take  in  the  put- 
ting togetheivof  the  parts,  and  the  selec- 
tion of  the  materials,"  and  so  on,  which  is 
generally  what  a  manu&cturer  i*elies  on 
as  a  trade  mark.  The  affidavits  refer  to 
the  advertisements,  and  I  have  read  some 
of  them  which  are  appended  to  the  cata- 
logue. There  are  a  good  many  of  them, 
and  I  dol  not  profess  to  have  read  them 


all.  Some  of  them  are  opinions  of  the 
press,  and  others  are  testimonials — ^letters 
received  from  customers  \  but  I  have  not 
hit  upon  one  yet  which,  in  the  slightest 
degree,  indicates  that  "Albion"  was  a 
trade  mark.  On  the  other  hand,  I  have 
met  with  many  which  say  that  it  means  a 
particidar  class  of  goods  of  a  particular 
character.  Now,  I  just  take  haphazard 
one  from  the  Western  M(ymviig  XeiDS  of 
the  31st  of  May,  1875  :  "  Messi-s.  Harri- 
son, McGregor  &  Co.,  Leigh,  Lancashire, 
have  the  largest  display  they  have  ever 
contributed"  (that  is,  at  the  Bath  and 
West  of  England  Agricultural  Show). 
"There  is  a  veiy  large  array  of  their 
notable  *  Albion  *  mowei-s  and  i^eapers,  not 
only  effective,  but  ea,sy  of  handling  by 
oi-dinary  farm  labourers.  The  firm  also 
shew  a  lai-ge  assortment  of  chaff-  and  tur- 
nip cutters,  pulpers,  &c.  The  chaff-cxitters 
are  especially  adapted  for  both  the  English 
and  Continental  markets,  cutting  three 
different  lengths,  having  a  stop  and  re- 
vei^se  motion,  and  having  all  the  gearing 
under  a  neat  cover,  so  that  thei*e  is  abso- 
lutely no  danger  of  accident."  What  has 
that  to  do  with  trade  mark  1  That  is  the 
pai-ticular  construction,  which  was,  I  dare- 
say, of  the  veiy  best.  Taking,  again,  a 
testimonial  quite  haphazaixl,  though  I 
have  seen  a  gi-eat  many  of  the  same  kind  : 
Mr.  Robei-t  Shuttleworth,  Prestwich  Old 
Hall,  near  Manchester,  says,  "  I  have 
used  your  *  Albion  '  mower  and  reaper  the 
last  season.  It  is  decidedly  the  best  ma- 
chine I  ever  had,  and  so  easy  and  simple 
in  its  construction,  and  no  trouble  to 
keep  in  order — in  fact,  my  man  has  mown 
over  sixty  acres  Ijist  year  without  one 
breakdown.  I  can  with  confidence  re- 
commend it  to  any  painty  wanting  one." 
It  is  not,  "  I  recommend  all  my  Mends 
to  see  that  *  Albion '  is  stamped,  so  that 
they  may  know  that  they  got  those  ex- 
cellent materials  which  come  from  your 
care  in  construction  and  manufacture," 
but  "that  they  may  get  the  machine 
which  you  make  of  a  particular  constmc- 
tion,  so  easy  and  so  simple  that  it  is  no 
trouble  to  keep  it  in  order."  That  is  de- 
sciiption,  and  not  trade  mark.  I  find,  if 
you  look  at  the  others,  it  runs  the  whole 
way  through.  Now,  it  seems  to  me  that 
what  Messrs.  Hiurison,  McGi*egor  k  Co, 
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used  before  1875  was  what  thej  relied 
upon  as  their  design ;  and  I  think  I  must 
take  it  that,  although  they  did — I  do  not 
doubt   Mr.   McGregor's  affidavit — stamp 
"  Albion  "  on  some  of  these  machines — I 
do  not  know  which,   except  the  chaff- 
cutters — ^they  must  have  stamped  it  as 
indicating  ^e  design  or  the  particular 
construction,  and  not  as  being  their  trade 
mark.     That  is  borne  out  by  reference  to 
the  few  cases  in  which  I  have  the  word 
"Albion"  stamped  in  the  engravings  in 
the  catalogue,  where  there  is  nothing  to 
shew  that  it  is  disconnected  with  the  par- 
ticular construction.     I  see  in  one  par- 
ticular   place    of    the    same     catalogue, 
"Albion"  combined  mower  and  reaper, 
which  is  the  particular  article  which  the 
advertisers  were  constructing  and  recom- 
mending to  their  customers.     If  I  did 
not  come  to  that  conclusion,  I  should  be 
forced  to  the  conclusion  that  the  respon- 
dents were,  on  their  own  evidence,  only 
properly  registered   for  certain  articles. 
They  could   not  possibly,   because    they 
used  "  Albion  "  for  mowers,  reapers,  chaff- 
cutters,  and  other  things,  register  it  for 
all  agricultural  and  horticultural   imple- 
ments, and  all  other  machinery,  which  is 
what  they  have  done.     It  was  never  in- 
tended that  a  man  having  a  trade  mark 
for  one  class  of  machinery  should  register 
it  as  a  trade  mark  for  all.     But  I  need 
not  go  further  into  that,  because  I  think 
that,   if  they  had  only  used  the  word 
"  Albion  "  as  designating  a  particular  con- 
struction or  class  of  machine,   they  did 
not  use  it  as  a  trade  mark  before  1876. 
Therefore  they  ought  not  to  have  been 
placed  on  the  register  as  the  owners  of  a 
trade  mark,  and  therefore  the  register, 
being  in  that  sense  improper,   must  be 
rectified,  with  costs. 
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Solicitore— C.  G.  &  F.  Woodroffe,  for  applicants ; 
Shaw,  Tremellen  k  Kirkman,  agents  for 
A.  M.  Blair,  Manchester,  for  respondents. 


J.  1 
It  5.  J 


In  re  Roberts  ;  ex  parte 

EVANS. 


Kay,  J. 

1889. 
August  i 

Solicitor  cmd  Client — Solidtor-Mcrtgagee 
—ProfiirCosU, 

A  solicitor  who  advances  money  to  a 
cliejit  on  mortgage  is  not  entitled  to  charge 
the  mortgagor  profit-costs  for  the  preparer 
tion  of  ihe  mortgage. 


Vol.  69.~Chavo. 


Adjourned  summons. 

In  1880,  John  Miles  Evans,  being  about 
to  purchase  property  at  Great  Malvern, 
applied  to  his  solicitor,  Thomas  Roberts, 
to  obtain  for  him  an  advance  of  2,100Z.  on 
mortgage.  Mr.  Roberts  found  himself 
unable  to  procure  the  whole  amount,  but 
ultimately  found  a  lender  for  1,200Z.  at 
4^  per  cent,  on  first  mortgage,  and  agreed 
himself  to  advance  900Z.  on  second  mort- 
gage at  five  per  cent.  The  purchase  was 
then  completed,  and  both  mortgage-deeds 
were  prepared  by  Roberts.  Tlie  second 
mortgage  contained  a  clause  enabling  any 
person  interested  in  the  mortgage-money 
as  a  solicitor  to  charge  for  professional 
services  in  connection  with  the  mortgage- 
money  or  mortgaged  premises. 

On  the  26th  of  March,  1889,  Mr.  Evans 
obtained  an  order  for  the  delivery  and 
taxation  of  Roberts's  bill.  Roberts  then 
made  out  a  bill  in  accordance  with  the 
system  which  prevailed  before  the  Greneral 
Order  made  under  the  Solicitors'  Re- 
muneration Act,  1881.  The  bill  comprised 
all  the  work  done  in  respect  of  both  mort- 
gages. The  Taxing  Master,  however, 
though  he  allowed  the  costs  for  preparing 
the  first  mortgage,  disallowed,  together 
with  other  items,  the  whole  costs  of  pre- 
paring the  second  mortgage  to  Robei'ts 
himself.  But  he  allowed  certain  items 
for  work  done  after  the  execution  of  the 
mortgage,  on  the  ground  that  they  came 
within  the  clause  permitting  professional 
charges.  Roberts  carried  in  objections  to 
the  disallowance  of  the  costs  of  preparing 
the  mortgage  to  himself,  on  the  ground 
that  the  work  charged  for  had  been  under- 
taken *  upon  Evans's  own  instructions ; 
that  the  work  was  for  Evans's  benefit,  and 
that  he  was  responsible  to  Evans  for  the 
proper  negotiation  of  the  entire  loan  of 
2,100Z.,  and  for  the  preparation  and  com- 
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In  re  Boherti, 
pletion  of  the  second  mortgage  to  himself. 
But  the  Taxing  Master  overruled  these 
objections,  on  the  ground  that  a  solicitor 
oould  not  make  a  profit  of  his  position  as 
mortgagee. 

Roberts  then  took  out  the  present  sum- 
mons to  obtain  a  reference  back  to  the 
Taxing  Master  to  vary  the  certificate  by 
the  allowance  of  these  objections. 

Marten^  Q.Cy  and  Maidbw,  for  the 
summons. — ^There  is  no  authority  directly 
in  point ;  but  in  principle  it  is  reasonable 
that  a  solicitor  should  be  entitled  to  pay- 
ment for  his  time  and  trouble  in  preparing 
the  mortgage  for  his  client. 

[Kay,  J. — Kindersley,  V.C.,  disallowed 
all  but  out-of-pocket  costs  to  a  solicitor- 
mortgagee  as  against  a  second  mortgagee 
in  Scla^  v.  CoUam  (1).] 

But  that  case  was  overruled  in  The 
London  Scottish  BtmfU  Society  v.  Chorley 
(2),  where  a  solicitor,  defending  an  action 
in  person,  was  allowed  profit-costs.  So  in 
In  re  Donaldson  (3)  profit-costs  were 
allowed  to  a  solicitor-mortgagee  enforcing 
a  security. 

Levetty  for  Evans. — A  mortgagee  stands 
in  a  quasi-fiduciary  position  to  the  mort- 
gagor, and  cannot  make  a  charge  for  work 
which  he  does  himself  for  his  own  benefit. 

Marten,  Q.C,  in  reply.  —  Profit-costs 
were  allowed  to  a  solicitor-mortgagee  in 
Price  V.  Macbeth  (4). 

Kay,  J. — In  this  case  the  solicitor  pre- 
pared not  only  the  mortgage  to  the  third 
person,  the  costs  of  which,  being  mort- 
gagee's costs,  the  mortgagor  has  admitted 
his  liability  to  pay,  and  therefore  allowed 
them  to  be  included  in  the  bill ;  but  he 
has  charged  profit-costs  for  preparing  the 
mortgage  to  himself.  The  reason  why 
these  costs  should  not  be  allowed  is,  not 
that  there  exists  any  fiduciary  relation 
between  the  solicitor  and  the  mortgagor, 
but  the  reason  is  that  they  are  not  mort- 
gagor's costs  at  all.  They  are  mortgagee's 
costs,  and  the  only  way  in  which  they 

(1)  3  Jut.  N.S.  630. 

(2)  53  Law  J.  Rep.  Q.B.  661 ;  Law  Bep. 
12  Q.B.  D.  452 ;  ibid.  13  Q.B.  D.  872. 

(3)  54  Law  J.  Bep.  Chanc.  151 ;  Law  Rep. 
27  Ch.  D.  544. 

(4)  88  Law  J.  Rep.  Ghana  460. 


could  be  allowed  is  if  there  is  a  mortgagee 
against  whom  they  could  be  charged,  and 
who  would  have  to  pay  them  to  his  own 
solicitor,  and  could  then  charge  them  to 
the  mortgagor.  But  there  never  was  a 
mortgagee  here  who  would  have  to  pay 
these  costs  to  any  solicitor.  The  mort- 
gagee had  no  solicitor  to  prepare  the  mort- 
gage, because  he  prepared  it  himself,  and 
therefore  he  cannot  charge  any  costs,  be- 
cause they  never  existed  at  all.  I  there- 
fore disallow  these  costs. 


Solicitors— Ellis,  Monday  k  Bartram,  agents  for 
Lambert,  Worcester,  for  applicant;  Taylor, 
Stileman  Sc  Underwood,  for  respondent. 


[IN  THBS  COURT  OF  APPEAL.] 


Cotton,  L.J.-^ 

BOWBN,  L.J. 

Fry,  L.J. 

1889. 

Oct.  28. 


In  re  thb  combined  weigh- 
ing AND  ADVEETISING  MA- 
CHINE COMPANY  (limited). 


Attachment  of  Debt — Gaamiehee  Order 
absolute  —  Company — Winding-up — Right 
of  Garnishor  to  petition — Companies  Act, 
1862,  section  82. 


A  garnishee  order  absolute  obtained 
against  a  company  does  not  constitute  the 
garnishor  a  creditor  of  the  company  so 
CM  to  entitle  him  to  present  a  winding-up 
petition. 

Decision  o/"  North,  J.,  affirmed. 

This  was  an  appeal  from  the  refusal 
of  North,  J.,  to  make  an  order  for  the 
winding-up  of  the  above-named  company. 
The  petition  was  presented  by  J.  B.  Ball, 
who  claimed  as  a  creditor. 

On  the  19th  of  November,  1888,  Ball 
obtained  a  garnishee  order  absolute  di- 
recting the  company  forthwith  to  pay  him 
a  sum  of  38/.  6s.  lOd.,  due  from  the  com- 
pany to  J.  W.  Wright,  against  whom 
Ball  had  recovered  judgment  for  571. 6s.  Qd,, 
and  that  in  default  of  payment  execution 
might  issue  for  the  same. 

On  the  27th  of  November,  1888,  the 
company  made  de&ult,  and  Ball  levied 
execution  under  the  garnishee  order,  but 
the  sheriff  made  a  return  of  nulla  bona. 
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These  &ctB  were  alleged  in  the  petition, 
and  it  was  further  alleged  that  the  sum 
of  38/.  6s,  lOd.  remained  unpaid,  and  that 
the  company  was  unable  to  pay  its  debts. 

North,  J.,  held,  upon  the  authority  of 
ChaUertan  v.  Watv£y  (1),  that  the  pe- 
titioner was  not  a  creditor  of  the  com- 
pany, and  dismissed  the  petition. 

Bail  appealed  from  this  decision. 

Eve^  for  the  appellant. — I  submit  that 
the  petitioner  is  a  creditor  within  sec- 
tion 82  of  the  Companies  Act,  1862.  It 
is  not  necessary  to  contend  that  the  gar- 
nishee order  operates  as  an  absolute 
transfer  of  the  debt,  as  was  held  by 
Bacon,  V.C.,  in  ChaUerUm  v.  Watm^  (ll 
The  judgment  creditor  is  clothed  with  all 
the  rights  against  the  garnishee  which  the 
judgment  debtor  would  have  had  but  for 
the  garnishee  order;  he  is  made  debt 
collector  for  the  judgment  debtor.  And 
where  money  is  owing  by  a  company,  one 
well-known  method  of  getting  in  the  debt 
is  to  present  a  winding-up  petition.  Why, 
then,  should  the  petitioner  be  deprived  of 
this  right  1  The  garnishee  order  gives  the 
garnishor  a  charge  upon  the  debt  and  con- 
stitutes him  a  creditor  in  equity. 

FirmingeTy  for  the  company,  and  George 
WhiUy  for  the  shareholders,  contended  that 
the  petitioner  had  no  locus  atcmdi, — They 
based  their  contention  on  three  grounds — 
first,  that  the  garnishor  could  only  become 
a  creditor  by  assignment,  and  the  garnishee 
order  did  not  operate  as  a  transfer  of  the 
debt ;  secondly,  that  the  limited  right  con- 
ferred upon  the  garnishor  by  Order  XLY. 
rule  3 — ^namely,  the  right  of  levying  execu- 
tion by  leave  of  the  Court — excluded  the 
ordinary  rights  of  a  creditor  against  his 
debtor;  thirdly,  that  section  82,  which 
introduced  a  procedure  analogous  to  bank- 
ruptcy, ought  to  be  strictly  construed. 

They  cited,  in  addition  to  Chatterton 
V.  Watnej/  (1),  In  re  Keeling;  ex  parte 
Blanchett  (2),  Ex  pa/rte  Chmery ;  in  re 
Chinery  (3),  BxUter  v.  WeaHng  (4),  Wood 

(1)  50  Law  J.  Bep.  Cbanc.  686;  ibid.  227  \ 
Law  Bep.  17  Ch.  D.  269;  ibid.  16  Ch.  D.  378. 

(2)  56  Law  J.  Rep.  Q.B.  327;  Law  Ber. 
17  Q.B.  D.  303. 

(3)  63  Law  J.  Bep.  Chanc.  662;  Law  Bep. 
12  Q.B.  D.  342. 

(4)  Law  Bep.  17  Q.B.  D.  182. 


V.  Dvflfin  (5),  In  re  Cweioy%;  ex  parte 
PiUers  (6),  In  re  Connan  ;  ex  pwrte  Hyde 
(7),  and  In  re  The  Etaropean  Bank;  ex 
parte  BayUa  (8). 
Eve  replied. 

Cotton,  L.J. — ^When  this  case  was 
opened,  fh)m  the  way  in  which  it  was 
presented  to  us  we  thought  it  turned  on 
the  question  whether  the  petitioner  had 
a  case  under  section  80,  sub-section  2 ; 
but  really  we  do  not  come  to  that  case 
at  all,  because  the  question  in  the  first 
instance  is  not  whether  the  petitioner  has 
made  out  a  case  for  winding  up  the  com- 
pany— which  I  very  mudi  doubt — ^but 
whether  he  is  a  person  entitled  to  present 
a  petition.  That  turns  upon  section  82. 
He  says :  '*  I  am  entitled  to  present  a 
petition.  I  am  not  a  contributory;  I 
am  a  creditor."  Well,  is  he  1  He  is  no 
ci'editor  of  the  company  imless  and  except 
so  far  as  the  garnishee  order  which  he 
obtained  made  him  a  creditor.  Mr.  Wright 
owed  him  money;  he  got  a  judgment 
against  Wright.  Having  done  that,  he 
attached  a  debt  due  from  the  company  to 
Wright,  and  the  order  is  made  absolute. 
What  does  the  garnishee  order  dol  It  is 
no  assignment  to  any  extent  of  the  debt 
due  by  the  garnishee  to  the  debtor  of  the 
garnishor ;  it  merely  gives  the  garnishor 
an  attachment  upon  that  debt.  That 
was  laid  down  by  the  late  Master  of  the 
Bolls,  confiirming  the  view  taken  by  my- 
self in  a  case  of  Chatterton  v.  Watney  (1), 
where  he  says,  "  I  quite  agree  with  the 
view  of  the  Lord  Justice  Cotton,  that 
a  garnishee  order  does  not  operate  as  a 
transfer  of  the  debt."  Transfer  does  not 
necessarily  mean  absolute  transfer,  but  a 
transfer  of  the  debt  by  way  of  assign- 
ment, security,  or  otherwise.  Even  if 
there  was  a  transfer  or  assignment  of  the 
debt  so  as  to  constitute  the  petitioner  an 
assignee  either  in  law  or  equity  of  this  debt, 
although  he  might  say,  '^  I  am  a  creditor 
under  section  82,  and  entitled  to  present 

(6)  36   Law  J.    Bep.   Q.B.  27;  Law    Bep. 
2  Q.B.  73. 

(6)  60  Law  J.  Bep.  Chanc.  691 ;  Law  Bep. 
17  Ch.  D.  653. 

(7)  67   Law   J.  Bep.  Q.B.  472;   Law  Bep. 
20  Q.B.  D.  690. 

(8)  36  Law  J.  Bep.  Chanc.  690 ;  I^w  Bep. 
2  £q.  621. 
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In  re  (hmHned  Weiglwng  Jfc.  Machine  Oo,,  App, 
a  petition/'  we  should  still  have  to  consider 
the  question  whether  he  had  made  out  a 
case  for  winding  up  this  company.  But  on 
the  ground  that  he  is  not  entitled  to  pre- 
sent the  petition,  I  think  it  unnecessary 
to  go  into  the  case  on  the  merits.  I  would 
say  here  that  this  gentleman  is  not  in  any 
way  a  creditor  of  the  company,  and  not  in 
any  way  one  of  those  persons  entitled  to 
present  a  petition.  I  ought  to  mention  the 
question  as  to  whether  this  is  an  equitable 
assignment  of  the  debt.  Of  course,  if  there 
had  been  an  order  by  the  person  to  whom 
the  debt  was  owing  to  pay  to  the  petitioner, 
that  would  have  been  a  good  equitable 
assignment.  But,  in  my  opinion,  a  mere 
order  in  the  nature  of  a  garnishee  order 
made  by  a  competent  authority  putting  a 
hold  upon  the  fund,  and  enabling  the 
person  who  has  obtained  the  garnishee 
order  to  give  a  good  discharge,  would  not 
oome  within  the  principle  of  equitable 
assignment,  and  therefore  the  petitioner 
cannot,  under  the  doctrine  of  equitable 
assignment,  claim  to  be  a  creditor  in  this 
case. 

BowEK,  L.J. — I  am  of  the  same  opi- 
nion. The  real  point  is  whether  the 
appellant  is  a  creditor  or  not  within  section 
82  of  the  Act.  I  think,  in  all  probability, 
having  regard  to  the  language  of  the  pre- 
ceding sections,  that  a  creditor  under  sec- 
tion 82  includes  a  creditor  in  equity  as 
well  as  in  law.  It  is  not  necessary  to 
decide  it — and  I  believe  the  point  haa  been 
expressly  left  undecided  in  aprevious  case^ 
and  I  desire  to  keep  it  open,  but  I  should 
think  it  wotQd  include  a  creditor  in  equity. 
In  any  case  I  cannot  see  here  that  this 
statutoiy  position,  which  was  created  ori- 
ginally by  the  Common  Law  Procedure 
Act,  1854,  and  has  been  perpetuated  by 
the  rules  under  the  Judicature  Act — ^this 
relation  which  exists  between  the  judg- 
ment creditor  and  the  garnishee — ^is  a 
position  which  involves  the  creation  of  a 
creditor.  There  cannot  be  said  to  be  any 
equitable  debt.  There  is  no  assignment 
in  equity,  and  I  cannot  see  that  there  is 
any  legal  debt.  There  is  an  order  of  a 
Court  of  common  law  that  a  sum  equal  to 
the  original  debt  shall  be  paid  by  the  gar- 
nishee to  the  judgment  creditor— -or,  as  an 
alternative,  that  execution  may  issue ;  bat 


I  think  that  the  relation  which  is  created 
by  Order  XLY.  does  not  create  a  debt  at 
all ;  it  creates  an  attachment  of  the  whole 
or  a  portion  of  the  debt,  and  in  case  of 
non-payment  confers  the  right  of  issuing 
execution,  and  nothing  more.  I  think 
that  was  a  fitir  argument  that  was  pressed 
upon  us,  and  one  must  remember  that 
these  winding-up  sections  cannot  be  ex- 
tended lightly  or  loosely,  because  they 
relate  to  procedure  in  the  nature  of  exe- 
cution against  the  company,  and  involve 
considerable  results  against  property. 

Fry,  L.J. — I  am  of  the  same  opinion. 
The  2nd  rule  of  Order  XLY.  provides 
that  the  service  of  the  garnishee  order  on 
the  garnishee  shall  bind  the  debt  in  his 
hands.  The  question,  I  take  it,  is,  what  is 
the  meaning  of  the  words  '^  bind  the  debt 
in  his  hands.''  Now  it  has  been  argued 
that  it  amounts  to  a  transfer  of  the  debt. 
It  is  remarkable,  if  that  was  the  meaning 
of  the  words,  that  those  words  wera  not 
used,  and  that  the  Order  does  not  say 
transfer  the  debt ;  but,  further  than  that, 
the  whole  scheme  of  the  Order  is  incon- 
sistent with  its  being  a  transfer — and,  in 
fiact,  the  question  has  been  settled  by  the 
Court.  It  is  plain  to  my  mind  that  there 
is  no  transfer  of  the  debt;  it  is  equally 
plain  to  my  mind  that  the  garnishee  order 
does  not  make  the  garnishor  a  creditor  of 
the  garnishee.  What  the  order  does  ia 
this,  it  gives  the  garnishor  certain  statutory 
rights.  It  enables  the  garnishor  to  say  to 
the  garnishee,  "You  shall  not  pay  the 
money  which  you  owe  to  your  creditor." 
It  enables  him  to  give  a  valid  receipt  and 
discharge  for  the  money.  It  enables  him, 
in  the  event  of  the  money  not  being  paid, 
to  obtain  execution.  He  has  all  these 
rights,  but  there  is  no  transfer  of  the  debt, 
and  he  is  not  created  a  creditor. 

White, — ^Will  your  Lordships  give  the 
shareholders  any  costs  1  We  were  not 
served,  but  we  appeared  in  the  Court  below. 

Cotton,  L.  J. — ^No,  we  cannot  give  you 
any  costs. 

Solicitors — Norris,  Aliens  &  Chapman,  for  ap- 
pellant ;  Perkins  &  Sawyer,  for  respondents. 
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FISHEB  V.   SHIRLEY. 


SmiUKQ,  J. 

1889. 
Oct.  30, 

Marriage  Settlement — Coverumt  to  settle 
afier-acquvred  Property — Whet^i^er  extend- 
ing to  Property  acquired  by  the  Huaband 
after  the  Death  of  the  Wife, 

A  covenant  in  a  marriage  settlement  by 
the  husband  to  settle  fuiure  property  ao- 
quired  by  him  in  right  of  his  wife  includes 
property  coming  to  him  through  his  wife 
after  her  death. 

In  re  Edwards  (43  Law  J.  Rep.  Ohanc. 
265;  Law  Hep.  9  Clianc.  97)  expUmt^ 
and  distinguished. 

By  a  deed-poll  dated  the  6th  of  June, 
1833,  a  sum  of  3,866Z.  7s.  Sd.  Three  per 
Cent.  Reduced  Bank  Annuities  was  settled 
upon  trust  for  Caroline  Hannah  Neave, 
Caroline  Mary  Cookson,  and  William  Cook- 
son,  successively  for  life,  and  upon  the  death 
of  the  survivor  upon  trust  for  the  children 
of  thesaid  William  Cookson  and  Carolinehis 
wife,  equally,  share  and  share  alike;  the 
several  shares  to  be  payable  in  the  case  of 
sons  upon  attaining  twenty-one,  and  in 
the  case  of  daughters  upon  attaining  that 
age  or  marriage ;  and  in  case  such  ages, 
days,  or  times  should  happen  in  the  life- 
time of  any  of  the  tenants  for  life  it  was 
provided  that  the  shares  of  such  children 
should  thereupon  become  vested  and  trans- 
mLssible  interests,  the  actual  payment  being 
postponed. 

Mr.  and  Mrs.  Cookson  had  several 
children,  one  of  whom,  Georgina  Emily, 
married  Arthur  George  SewaUis  Shirley. 

At  the  date  of  the  marriage  Mrs.  Shirley 
was  an  infant. 

By  a  settlement  made  on  the  20th  of 
August,  1841,  in  contemplation  of  the 
marnage  of  Mr.  and  Mrs.  Shirley,  afiber 
reciting  that  the  intended  wife  was  en- 
titled to  various  sums  of  money  therein 
mentioned  (no  mention  being  made  of  the 
sums  secured  by  the  deed-poll  of  the  6th 
of  June,  1833),  and  that  she  might  become 
entitled  to  a  fiorther  sum  under  the  mar- 
riage settlement  of  her  parents,  and  recit- 
ing an  agreement  to  settle  all  such  moneys 
and  all  property  that  she  or  her  intended 
husband  in  her  right  should  thereafter 
become  entitled  to  under  any  deed,  will, 


intestacy,  or  otherwise  howsoever,  the 
several  sums  above  referred  to  were  settled 
upon  certain  trusts  for  the  benefit  of  the 
marriage,  and  the  settlement  proceeded 
as  follows  :  "  And  it  is  hereby  agreed  and 
declared,  and  particularly  the  said  A.  G.  S. 
Shirley,  for  himself,  his  heirs,  executors, 
and  administrators,  doth  covenant,  promise, 
and  agree  with  and  to  (the  trustees  of  the 
settlement)  that  if  the  said  G.  E.  Cookson, 
or  the  said  A.  G.  S.  Shirley  in  her  right, 
shall  become  entitled  to  any  part  share  or 
shares  of  the  trust  moneys,  stocks,  funds, 
and  securities,  her  shares  whereof  are 
hereby  settled  as  aforesaid,  or  shall  by 
deed,  gift,  intestacy,  or  by  any  other 
means  whatsoever  become  entitled  to  any 
other  moneys,  stocks,  funds,  or  other  pro- 
perty whatsoever,  the  same  shall,  at  the 
costs  and  charges  of  the  said  fund,  by  all 
such  acts,  deeds,  and  assurances  as  shall 
be  necessary  for  the  purpose,  be  vested  in 
the  trustees  or  the  trustee  for  the  time 
being  under  these  presents,  and  shall  be 
held  by  the  said  trustees  or  trustee  on  the 
same  trusts,  and  subject  to  the  same 
powers,  provisoes,  and  declarations  as  are 
hereby  expressed,  declared,  and  contained 
of  and  concerning  the  moneys  and  pre- 
mises hereby  settled  by  and  on  the  part 
of  the  said  Georgina  Emily  Cookson." 

Mrs.  Shirley  died  on  the  8th  of  July, 
1852,  leaving  her  husband  her  surviving. 

In  1884,  Mr.  Shirley  filed  a  petition  for 
liquidation,  and  by  a  deed  of  assignment, 
dated  the  10th  of  AprQ,  1884,  all  his 
property,  whether  in  possession,  reversion, 
or  remainder,  was  assigned  by  the  trustee 
under  the  liquidation  to  one  Henry  Dyne. 

Mrs.  Cookson,  the  last  surviving  tenant 
for  life  under  the  deed-poll  of  the  6th  of 
June,  1833,  died  on  the  16th  of  August, 
1888,  and  the  fund  thereby  settled  be^tme 
divisible. 

This  was  a  summons  taken  out  by  the 
trustees  of  the  deed-poll  to  determine 
(inter  alia)  the  question  whether  Mrs. 
Shirley's  share  in  the  fund  was  bound  by 
the  covenant  to  settle  after-acquired  pro- 
perty contained  in  her  marriage  settle- 
ment. 

Aubrey  Spencer^  for  the  summons. 
J,  B.  Dyne,  for  Mr.  Shirley  and  his  as- 
signee.— ^A  covenant  in  a  marriage  settle- 
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Miher  y.  Shirley, 

mjent  to  settle  after-acquired  property  is 
oonfined  to  property  acquired  during  the 
coverture — In  re  JEckodrda  (1),  Dickmson 
V,  IHUtoyn  (2),  and  Carter  v.  Carter  (3). 
A^  contingent  reversionary  interest  becom- 
ing vested,  but  not  falling  into  possession 
during  the  coverture,  is  not  an  interest 
acquired  during  coverture — In  re  Joneses 
WiU  (4),  in  which  In  re  Viant's  Settlement 
(6)  was  dissented  &om,  and  In  re  MichetTa 
Trttste  (6).  WiUiame  v.  Mercver  (7)  may 
perhaps  bs  relied  upon  as  supporting  the 
proposition  that  the  fund  in  question  is 
included  in  the  covenant  as  property  to 
which  at  the  moment  of  the  marriage  the 
husband  became  entitled  in  right  of  the 
wife ;  but  the  explanation  of  that  case  in 
In  re  Gamett;  Robinson  v,  Gamdy  (8) 
shews  that  the  decision  must  have  turned 
upon  the  peculiar  language  of  the  settle- 
ment then  under  consideration.  Mr. 
Shirley,  or  his  assignee,  is  therefore  en- 
titled. 

Hadley^  for  the  trustees  of  the  settle- 
ment.— ^This  fxmd  is  bound  by  the  cove- 
nant. It  has  been  assumed  that,  in  a 
covenant  by  the  husband  to  settle  the 
wife's  after-acquired  property,  the  Court 
will  read  into  the  covenant  the  words 
"during  the  coverture."  But  the  deci- 
sions only  go  to  this,  that  property  ac- 
quired by  the  wife  after  the  death  of  the 
husband  is  not  boimd  by  a  covenant  to 
settle  future  property.  And  the  reason 
for  this  restriction  is  that  the  primary 
object  of  covenants  of  this  kiud  is  to 
exclude  the  marital  right — j.n  re  Edwa/rds 

There  axe  other  cases  besides  those 
cited  against  me  in  which  the  covenant 


(1)  43  Law  J. 
9  ChaDO.  97. 

(2)  39  Law  J. 
8  Eq.  646. 

(3)  89  Law  J. 

8  Eq.  661. 

(4)  46  Law  J. 
2  Ch.  D.  362. 

(6)  43  Law  J. 
IS  Eq.  436. 

(6)  48  Law  J 

9  Ch.  D.  6. 

(7)  64  Law  J. 

10  App.  Gas.  1. 

(8)  66  Law  J. 
33  Ch,  D.  300. 


Rep.  Chanc.  266 ; 
Rep.  Chanc.  266; 
Rep.  Chanc.  268; 
Rep.  Chanc.  429; 
Rep.  Chanc.  832; 
,  Rep.  Chanc.  60; 
Rep.  Q.B.  148; 
Rep.  Chanc  773; 


Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 


has  been  confined  to  property  acquired 
during  coverture,  but  in  all  the  cases  where 
this  restriction  has  been  applied  the  wife 
has  been  the  survivor — Howell  v.  HoweU 
^9),  Godsal  V.  Webb  (10),  Reid  v.  Kenrick 
(11),  and  In  re  CampbdTa  Policies  (12). 
There  being  here  no  ground  for  any  modi- 
fication of  the  covenant,  it  ought  to  be 
construed  according  to  its  literal  meaning. 
Dyney  in  reply. — ^The  authorities  lay 
down  the  rule  in  general  terms  that  a 
covenant  to  settle  after-acquired  property 
in  a  marriage  settlement  is  limited  to 
property  acquired  during  the  coverture, 
and  do  not  warrant  the  suggested  dis- 
tinction. 

Stirling,  J. — I  have  had  an  oppor- 
tunity of  looking  at  the  cases  since  the 
adjournment  of  the  Court,  and  I  have 
come  to  the  conclusion  that  Mr.  Hadley's 
contention  is  right.  The  question  is  whe- 
ther certain  property  to  which,  at  the  date 
of  the  marriage  settlement,  the  wife  was 
contingently  entitled,  and  which  became 
a  vested  interest  upon  her  marriage,  but 
did  not  Ml  into  possession  until  after  her 
death,  is  bound  by  the  covenant  on  the 
part  of  the  husband  to  settle  after-acquired 
property.  That  covenant  is  in  general 
terms.  [His  Lordship  read  the  covenant.] 
There  are  no  words  of  limitation  to  con- 
fine the  covenant  to  the  coverture  or  to 
any  particular  period ;  and,  so  far  as  re- 
gards the  husband,  it  is  an  absolute  cove- 
nant that  if  he  shall  at  any  time  become 
entitled  to  any  fund  or  other  property  in 
right  of  the  wife,  then  that  is  to  be 
settled.  I  am  asked  to  say  that,  in  the 
events  which  have  happened,  the  husband 
is  not  bound  by  that  covenant.  What 
happened  was  this :  The  wife  died  in  the 
lifetime  of  the  husband,  and  the  fund  did 
not  become  divisible  until  after  the  wife's 
death,  and,  but  for  the  covenant,  the  hus- 
band would  become  entitled  to  it  upon  tak- 
ing out  letters  of  administration  to  his  wife's 
estate.  The  ground  on  which  the  case  is 
put  by  Mr.  Dyne  is  this  :  It  is  said  that 

(9)  4  Law  J.  Rep.  Chanc.  242. 

(10)  2  Keen,  99 ;  7  Law  J.  Rep.  Chanc.  103. 

(11)  24  Law  J.  Rep.  Chanc.  603. 

(12)  46  Law  J.  Rep.  Chaiic.  142 ;  Law  Rep. 
6  Ch.  P.  686. 
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by  a  deiiee  of  cases  it  has  been  settled 
that  a  covenant  of  this  nature  is  to  be 
construed  as  if  it  were  limited  to  the  co- 
verture ;  but  all  those  cases  are  decisions 
which  have  been  given  in  a  different  state 
of  circumstances — ^namely,  where  the  wife 
has  been  the  survivor.  The  ground  on 
which  those  decisions  proceed  is  very 
dearly  stated  by  Lord  Justice  James  in 
In  re  JSdwards  (1).  He  says:  "The 
primary  object  of  a  covenant  to  settle  the 
future  property  of  a  wife  is  to  prevent  its 
falling  under  the  sole  control  of  the  hus- 
band, and  it  therefore,  prima  facie,  is  to 
be  supposed  not  to  be  intended  to  apply 
to  property  the  wife's  title  to  which  does 
not  accrue  until  after  the  husband's  death. 
We  have  consulted  the  Lord  Chancellor 
on  the  case,  and  he  agrees  with  us  in  the 
opinion  that  in  the  absence  of  any  ex- 
pressions shewing  that  a  covenant  of  this 
nature  was  intended  to  have  a  more  ex- 
tended operation,  it  is  to  be  construed  as 
if  the  usual  words  'during  the  said  in- 
tended coverture'  had  been  inserted." 
No  doubt  the  concluding  sentence,  in 
which  the  Lord  Justice  says  that  the 
covenant  is  to  be  construed  as  if  the 
words  "during  the  said  intended  cover- 
ture "  had  been  inserted  prima  facie,  lends 
support  to  the  argument  advanced  on 
behalf  of  the  husband;  but  before  one 
departs  from  the  literal  meaning  of  the 
covenant  we  must  look  at  the  reasoning 
of  the  cases,  and  the  reasoning  in  the  case 
of  property  coming  to  the  wife  after  the 
death  of  the  husband  is  clear.  The  ob- 
ject of  the  covenant  is  to  exclude  the 
marital  right,  so  that  the  property  subject 
to  the  covenant  may  be  kept  for  the  benefit 
of  the  wife  and  children ;  and  the  deci- 
sions only  amount  to  this,  that  the  cove- 
nant is  not  to  be  extended  when  it  is  not 
required  for  that  object.  Here,  instead  of 
excluding  the  marital  right,  I  am  asked 
to  give  eSect  to  it.  It  seems  to  me  that 
the  decisions  do  not  extend  to  property 
coming  to  the  husband  in  right  of  the 
wife  after  her  death.  The  reasoning  of 
these  cases  not  applying,  I  must  give 
effect  to  the  covenant.  Accordingly, 
there  will  be  a  declaration  that  the  wQe's 
share  in  the  fund  is  bound  by  the  cove- 
nant, and  a  direction  to  pay  the  same  to 
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the  trustees  of  the  settlement.  There  will 
be  no  order  as  to  the  costs  of  the  hus- 
band and  his  assignee. 

Solicitors — Janson,  Cobb,  Pearson  &  Co.,  agents 
for  Tozer,  Geare  Je  Mathew,  Exeter,  for 
snmmons;  Prior,  Church  &  Adams,  agents 
for  Dyne  k  Miiller,  Shepton  Mallet,  for  Mr. 
Shirley  and  his  assignee;  Cole  &  Jackson, 
agents  for  Francis  &  Francis,  Cambridge,  for 
tmstees  of  marriage  settlement. 


■} 


In  re  jones. 

DUTTON   V,   BBOOKFIELD. 


North,  J.  ^ 

1889. 

Oct.  28. 

WiU-'Tru6tee-~Potoer  for  Trustees  "to 
make  any  Sales  aad  Arramgemenis  they 
shaUjvdge  expediewt^^ — Power  to  mortgage 
Testator's  Real  Estate, 

A  testator  appointed  Hignett  and  Jones 
executors  and  trustees  of  his  wiU,  and 
directed  that  the  trustees  or  trustee  for  the 
time  being  of  his  wiU  should  have  fvXL 
power  to  setde  his  accounts  amd  wind  up 
his  affairs  as  they  or  he  should  think  ft, 
and,  in  so  doing,  "  to  m^ake  any  sales  and 
arrangem^Us  they  or  he  shall  judge  ex- 
pedient" And  the  testator  devised  aU  his 
real  estate  unto  amd  to  the  use  of  his  trustees 
upon  the  trusts  therein  declared.  After  the 
testator's  death,  Jones  {Hignett  having  re- 
nou/nced  probate  and  disdavmed  the  trusts 
of  the  tmU),  in  order  to  meet  some  pressing 
claims  agaiyist  the  estate,  borrou)ed  a  sum 
of  5001.  upon  the  security  of  a  m,ortgage  of 
a  portion  of  the  real  estate : — Held,  that, 
u/nder  the  terms  of  the  wiU,  Jor^es,  being 
both  executor  and  trustee,  had  power  to 
mortgage  the  testator's  real  estate. 

Adjourned  summons. 

John  Jones  (hereinafter  called  the  tes- 
tator), by  his  will  dated  the  5th  of  April, 
1884,  appointed  his  son-in-law,  John 
Hignett,  and  his  son,  W.  R.  Jones, 
executors  and  trustees  of  his  will.  And 
the  testator  directed  that  the  trustees  or 
trustee  for  the  time  being  of  his  will 
shotdd  have  full  power  to  settle  his 
accounts  and  wind  up  his  aflGsdrs  as  they 
or  he  should  think  best,  and,  in  so  doing, 
"  to  make  any  sales  or  arrangomesits  they 
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or  he  shall  judge  expedient."  And  the 
testator  devised  and  bequeathed  all  his 
real  and  residuary  personal  estate  unto 
and  to  the  use  of  lus  trustees  upon  the 
trusts  therein  declared. 

The  testator  died  on  the  7th  of  April, 
1884,  and  his  will  was  proved  by  W.  R. 
Jones  alone,  John  Hignett,  the  other 
executor,  having  renounced  probate  and 
disclaimed  the  trusts  thereof. 

The  testator  had  during  his  lifetime 
deposited  a  policy  of  assurance  on  his  life 
with  one  Brookfield,  as  a  security  for  the 
sum  of  500Z.  advanced  by  Brookfield  to  the 
testator,  with  interest.  After  the  testator's 
death,  Brookfileld,  at  the  request  of  W.  R. 
Jones,  handed  to  him  the  policy  to  enable 
him  to  obtain  payment  of  the  policy-moneys 
£rom  the  insurance  society,  Jones  under- 
taking to  pay  to  Brooklleld  out  of  the 
policy-moneys,  when  received,  the  amount 
owing  to  him.  After  receiving  the  policy- 
moneys  Jones  requested  Brook&eld  to 
permit  the  moneys  to  remain  in  his  hands 
for  a  further  period  of  five  years  on  the 
security  of  a  mortgage  of  a  portion  of  the 
testator's  real  estate.  Brookfield  acceded 
to  this  request,  and,  by  an  agreement 
dated  the  6th  of  September,  1884,  made 
between  Brookfield  of  the  one  part  and 
Jones  (described  as  executor  and  trustee 
of  John  Jones)  oi^  the  other  part,  Brook- 
field agreed  that  if  interest  on  the  said 
simi  of  500/.  should  be  paid  half-yearly  at 
the  rate  of  five  per  cent,  per  annum  for 
the  term  of  five  years  from  the  29th  of 
July,  1884,  then  last,  he  would  not  call  in 
the  same  sum  during  that  period.  And 
Jones  agreed  that  the  sum  of  500/.,  with 
interest  thereon  at  the  rate  aforesaid, 
should  be  charged  upon  the  eleven  houses 
in  St.  Anne  Street,  Chester,  then  in  mort- 
gage to  the  Provincial  Insurance  Company 
for  1,800Z.  The  houses  referred  to  in  the 
agreement  formed  part  of  the  testator's 
real  estate.  Interest  on  the  sum  of  500/. 
was  duly  paid  untU  the  29th  of  July,  1886. 
No  interest  was  paid  after  that  date. 

In  January,  1887,  Jones  died.  In 
October,  1888,  William  Button  and  Henry 
Small  were  appointed  trustees  of  the  will ; 
and  in  the  same  year  letters  of  adminis- 
tration  de  home  non  to  the  testator's  estate 
were  granted  to  William  Button,  who 
claimed  to  be  a  creditor  of  the  testator. 


The  testator's  estate  proving  to  be  in 
solvent,  the  trustees  refused  to  recognise 
the  claim  of  Brookfield  to  be  a  secured 
creditor  upon  the  property  comprised  in 
the  agreement  of  the  6th  of  September, 
1884,  on  the  ground,  as  they  alleged,  that 
under  the  terms  of  the  will  W.  R.  Jones 
had  no  power  to  mortgage  the  testator'^ 
real  estate.  They  accordingly  took  out 
this  originating  summons  against  Brook- 
field as  defendant  asking  to  have  it  detei> 
mined  whether,  by  the  agreement  of  the 
6th  of  September,  1884,  a  valid  charge  was 
created  in  fiivour  of  the  defendant  over 
the  property  comprised  in  the  agreement. 

Cozena-Hoflrdy^  Q.C.,  and  RuaaeU  Roberta^ 
for  the  plaintiff. 

Napier-Higgina^  Q.C,  and  F.  S.  Stokes^ 
for  the  defendant. — This  question  cannot 
be  decided  on  an  originating  summons. 
Creditors  would  not  be  bound.  The  plain- 
tiff Button,  no  doubt,  is  a  creditor,  but 
he  does  not  sue  on  behalf  of  creditors. 
We  are  willing  to  have  the  question  de- 
termined if  your  Lordship  thinks  you  can 
do  it. 

[North,  J. — ^The  simmions  must  be 
amended  by  making  another  creditor  of 
the  testator  plaintiff  on  behalf  of  himself 
and  all  other  creditors  other  than  the  de- 
fendant, and  maMng  Button  and  Small 
defendants  instead  of  plaintiffs.  The  sum- 
mons must  be  further  amended  by  asking 
for  administration  of  the  estate.  If  thie 
course  is  adopted  I  think  the  difficulty  sug- 
gested by  the  defendant's  counsel  will  bs 
got  over.  J 

Cozena-Ua/rdy,  Q.(7.,and  RuaaeU  RohertB^ 
for  the  summons. — ^The  trustee  had  nc 
power  to  mortgage  the  testator's  reaJ 
estate — StronghiU  v.  Anstey  (1).  Th« 
clause  in  the  will  authorising  the  trusteei 
"to  make  any  sales  and  arrangements' 
does  not  authorise  a  mortgage.  It  is  cleav 
if  Jones  had  not  been  executor  as  well  ai 
trustee,  he  could  not  have  made  the  morfe 
gage,  and  we  submit  that  the  fact  of  hir 
being  both  executor  and  trustee  makes  um 
difference.  The  will  contains  no  charge  oj 
debts. 

Napier-Eiggina,  Q.C.^  and  P.  S.  Stokaa^ 
or  the  defendant  Brookfield. — ^We  re^ 

(1)  1  De  Gez,  M.  4c  O.  «36;  22  Law  J.  Bfl| 

Chanc.  130. 
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upon  the  words  "  make  any  sales  and  ar- 
nmgements."  Those  words  clearly  autho- 
i-ise  a  mortgage.  StroTighiU  v.  AinsUy  (1) 
does  not  apply,  as  in  that  case  the  trusts 
of  the  will  implied  a  conversion  out  and 
out.  BaU  V.  Harris  (2)  is  an  authority  in 
our  fevour. 

They  also  referred  to  Devaynes  v. 
Eobiman  (3). 

Cozeris-Hardi/,  Q.C.y  in  reply. — In  BaM 
V.  Harris  (2)  there  was  a  cliai-ge  of  debts. 

NoBTH,  J. — Having  regard  to  the  lan- 
guage of  this  particular  will,  I  must  hold 
that  the  agreement  of  the  6th  of  Sep- 
tember, 1884,  created  a  valid  charge  upon 
the  testator's  real  estate  comprised  therein. 
It  is  not  suggested  that  the  conduct  of 
Mr.  Brookfield  has  not  throughout  been 
in  perfectly  good  faith ;  and  if  he  fiiils  to 
have  a  good  security  it  is  by  reason  of  mis- 
fortune, and  not  thi-ough  any  feult  of  his 
own.  His  conduct  has  been  bona  Jide 
throughout. 

[His  Lordship  stated  the  fiurts  and  con- 
tinued :] 

The  question  now  raised  is  whether  this 
security  as  created  in  September,  1884, 
upon  the  property  in  St.  Anne  Street,  is 
a  good  security  or  not.  If  it  is,  Mr. 
Brookfield  will  be  p«dd  in  full;  if  it  is 
not,  he  will  only  receive  a  dividend  for  the 
amount  of  his  claim. 

In  my  opinion  the  arrangement  which 
was  made  by  Mr.  Jones  with  Mr.  Brook- 
field  was  one  which  it  was  within  the  power 
of  Mr.  Jones,  as  executor  and  trustee,  to 
make.  The  point  has  been  put  that  if  he 
had  not  been  executor  he  could  not  have 
made  the  arrangement.  Of  course,  the 
trustee  could  not  have  made  the  airange- 
ment  without  the  executor,  and  the  execu- 
tor could  not  have  made  it  without  the 
trustee.  Mr.  Jones  filled  both  characters. 
He  had  the  legal  estate  devised  to  him,  and 
the  terms  upon  which  it  was  devised  to 
him  are  stated  in  the  will.  The  will  begins 
by  appointing  Mr.  Jones  executor  with 
another  person  who  did  not  act ;  then  it 
proceeds  :  "  And  I  direct  that  the  trustees 
or  trustee  for  the  time  being  of  my  will 
shall  have  full  power  to  settle  my  accounts 

(2)  4  Myl.  &  Cr.  264 ;  8  Law  J.  Rep.  Chano. 
114. 

(3)  24  Beav.  86 ;  27  Law  J.  Rep.  Ghana  157. 
Vol.  09.— Ohajto. 
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and  wind  up  my  aJQairs  as  they  or  he  shall 
think  best,  and,  in  doing  so,  to  make  any 
sales  and  arrangements  they  or  he  shall 
judge  expedient."  Mr.  Jones  was  sole 
executor  and  trustee,  and,  according  to 
the  evidence,  it  appears  that  he  required 
the  money  in  question  for  pressing  claims 
against  the  testator's  estate.  Under 
these  circumstances,  the  defendant's  right 
to  receive  the  500Z.  was  clear,  if  he  in- 
sisted upon  it;  but  the  right  of  Mr. 
Jones  to  sell  the  real  estate  to  raise  the 
500^.  which  he  required  for  pressing  pur- 
poses was  equally  clear,  and  is  not  dis- 
puted. Further  than  that,  I  think  it  is 
quite  clear  that  he  could,  if  he  liked,  have 
raised  money  by  mortgage,  and  that  is,  in 
point  of  &x;t,  what  he  did  do.  In  my 
opinion  he  was  justified  by  the  terms  of 
the  will  in  making  an  arrangement  by 
which  the  money  required  for  the  pressing 
claims  was  retained  in  his  hands  instead 
of  being  paid  to  the  defendant,  upon  the 
terms  of  his  giving  the  defendant  the 
mortgage  of  the  6th  of  September,  1884. 
So  far  as  authorities  go.  Ball  v.  Harris  (2) 
seems  to  me  to  be  nearer  than  any  other 
to  the  present  case. 

It  is  quite  true  that  there  is  not  here 
any  charge  of  debts  as  there  was  in  that 
case,  and  it  was  admitted  that  if  there  had 
been  a  charge  of  debts  BaU  v.  Harris  (2) 
would  not  have  been  distinguishable.  But 
here  there  are  words  which,  in  my  opinion, 
justified  the  trustee  in  dealing  with  and 
settling  the  accounts,  and  which  justified 
his  dealing  with  the  estate  in  the  manner 
he  did.  In  my  opinion,  those  words  give 
him  exactly  the  same  power  as  he  would 
have  had  if  the  power  had  been  given 
him,  not  by  these  words,  but  by  a  direct 
charge  of  debts  upon  the  estate. 

Under  these  circumstances,  I  am  of 
opinion  that  the  defendant  is  entitled  to 
i-etain  the  moi-tgage  secuiity,  and  is  not 
compelled  to  give  it  up  for  the  benefit  of 
the  other  crecutors  of  the  testator. 


Solicitors— Kennedy,  Hughes  &  Kennedy,  agent  s 
for  Roberts  &  Dickson,  Cheater,  for  snuiinons ; 
Chester  k  Co.,  agents  for  Moss  &  Sharps 
Chester,  for  defendant. 
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Stirling,  J.       >v 

1889.  I  THE  SHEFFIELD  AND 

July  16,  17,  18,  23,  (    south    yoekshibe 
24,  25,  30,  31.      J    BUILDING    society 

August  1,  6.  I      ^*  AIZLEWOOD. 

Nov.  6.  J 

Building  Soci&ty — Directors — Misfeaa- 
once — Imprudent  Investment — Ultra  vires 
— Negligence — Building  Societies  Act,\%l^ 
(37  ik  38  Vict.  c.  42),  ss,  13,  16,  a/ivd  25. 

Hie  rules  of  a  building  society  registered 
under  tJie  Building  Societies  Act,  1874, 
provided  that  advances  might  he  made  on 
leasehold  security,  and  that  none  of  the 
directors  slwvid  he  answerable  for  the  inr 
sufficiency  or  deficiency  in  the  title  or 
othertoise  of  any  security ,  uiHess  the  loss 
arising  therefrom  sJwuld  /lappen  through 
their  own  neglect  or  default;  a/nd  tJtat 
when  tJie  directors  were  of  opinion  that  the 
premises  were  a  suffidetU  security,  and 
tJte  solicitor  uxis  satisfied  as  to  tJie  title, 
the  amount  adva/nced  s^umld  be  paid  to  the 
borrower,  upon  his  executing  a  mortgage  in 
the  form  required  by  the  solicitor  : — Held, 
t/uit  the  directors  were  not  liable  for  the 
loss  of  a  sfwm  advanced  upon  a  second 
mortgage  of  a  leasehold  colliery  amd  cer- 
tain collateral  security,  aWwv^h  die  valuer 
071  wJiose  opinion  they  acted  was  selected  by 
tlie  chairman  from  a  list  of  four  namies 
supplied  by  the  mortgagor. 

TJie  directors  suhsequsntly  adva/nced 
41,000Z.,  whicJi  they  borrowed,  for  Vie  pur- 
pose of  paying  off  tlie  first  mortgagees,  wlio 
were  tlireatening  toforedose,  and  Oiey  en- 
tered into  2X)ss€Ssion  a/nd  expended  Uvrge 
sums  in  payment  of  rents  amd  royalties  and 
in  working  amd  mo,intaining  tlie  colliery : — 
Held,  that  the  directors  had  an  implied 
power  to  pay  off  Hie  fi/rst  mortgage  amd  to 
enter  into  possession  amd  jyay  the  rents  and 
royalties  and  proper  ex2)enses  of  working, 
arid  were  not  liable  for  loss  resulting 
tliereby. 

Such  directors  are  in  a  different  position 
from  trustees,  and  are  at  liberty  to  accept 
securities  which  trustees  cordd  not  accept. 

Small  V.  Smith  (Law  Rep.  10  App. 
Cas.  119)  explained  amd  distinguished. 

This  was  an  action  by  the  Sheffield 
and  South  Yorkshu-e  Permanent  Building 
Society,  in  liqmdation,  against  certain  of 


the  former  directors  of  the  society  and 
the  legal  personal  representatives  of  two 
deceased  directors,  seeking  a  declaration 
that  the  directors  who  were  defendants, 
and  the  estates  of  the  deceased  directors, 
were  liable  to  make  good  to  the  society 
certain  sums  advanced  out  of  the  assets  of 
the  society  to  one  Thomas  Joseph,  upon 
the  security  of  certain  leasehold  collieries 
in  Wales,  and  also  certain  sums  expended 
out  of  the  assets  of  the  society  for  the 
preservation  of  those  securities  and 
the  maintenance  and  working  of  the 
coUieries. 

The  plaintiff  society  was  originally 
formed  under  the  provisions  of  the  Act 
6  &  7  Will.  4.  c.  32,  under  miles  which 
were  originally  certified  on  the  24th  of 
August,  1868,  and  were  subsequently 
altered  and  certified  on  the  19th  of  May, 
1874.  After  the  passing,  on  the  30th  of 
July,  1874,  of  the  Building  Societies  Act 
of  1874  (1),  the  rules  were  again  altered 

(1)  The  material  provisions  of  the  Building 
Societies  Act,  1874,  are  as  follows : — 

Section  13 :  "  Any  number  of  persons  may 
establish  a  society  under  this  Act,  either  ter- 
minating or  permanent,  for  the  purpose  of 
raising  by  the  subscriptions  of  the  members  a 
stock  or  fund  for  makhig  advances  to  members 
out  of  the  funds  of  the  society  upon  security  of 
freehold,  copyhold,  or  leasehold  estate  by  way 
of  mortgage;  and  any  society  under  this  Act 
shall,  so  far  as  is  necessary  for  the  said  purpose, 
have  power  to  hold  land,  with  the  right  of  fore- 
closure. .  .  .  Provided  always  that  any  land 
to  which  any  society  may  become  absolutely 
entitled  by  foreclosure  or  by  surrender  or  other 
extinguishment  of  the  right  of  redemption,  shall, 
as  soon  afterwards  as  may  be  conveniently 
practicable,  be  sold  or  converted  into  money." 

Section  16 :  **  The  rules  of  every  society  here- 
after established  under  this  Act  shall  set 
forth :— (3)  The  purposes  to  which  the  funds  of 
the  society  are  to  be  applied  and  the  manner  in 
which  they  are  to  be  invested." 

Section  25 :  ••  Any  society  under  this  Act  may 
from  time  to  time  as  the  rules  permit  invest 
any  portion  of  the  funds  of  the  society  not  im- 
mediately required  for  its  purposes  upon  real 
or  leasehold  securities,  or  in  the  public  funds, 
or  in  or  upon  any  Parliamentary  stock  or  secu- 
rities, or  in  or  upon  any  stock  or  securities  pay- 
ment of  the  interest  on  which  is  guaranteed  by 
authority  of  Parliament  ....  And  for  the 
purpose  of  investments  in  the  public  funds  or 
upon  security  of  copyhold  or  customary  estate, 
the  society  or  the  board  of  directors  or  com- 
mittee of  management  thereof  may  from  time 
tQ  time  appoint  and  remove  tmsteeB." 
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by  the  society,  and  the  rules  so  altered 
were  on  the  Ist  of  July,  1876,  certified  as 
being  registered  under  that  Act.  Those 
rules  continued  in  force  down  to  the  com- 
mencement of  the  winding-up  of  the 
society. 

So  £»:  as  material  the  rules  provided  as 
follows : — 

I.  This  society  shall  be  called  "The 
Sheffield  and  South  Yorkshire  Permanent 
Building  Society."  Its  objects  are  to 
raise  by  the  subscriptions  of  the  mem- 
bers a  stock  or  fund  for  making  advances 
to  members  on  security  of  freehold,  copy- 
hold, and  leasehold  estate  by  way  of  mort- 
gage. 

10.  The  management  of  the  society's 
business  shall  be  under  the  control  of  a 
board  of  directors. 

II.  The  board  of  directora  shall  be 
composed  of  not  less  than  six  or  more 
than  twelve  members  of  the  society,  and 
there  shall  be  a  surveyor,  solicitor,  two 
auditors,  and  a  secretary. 

12.  The  directors  and  auditors  shall  be 
elected  at  the  annual  meetings  of  the 
society  by  vote  of  the  members. 

13.  The  solicitor,  surveyor,  and  secre- 
tary shall  be  considered  as  permanent 
officers,  and  shall  not  be  removed  from 
office  except  by  a  majority  of  two  thirds 
of  the  dii-ectors  present  at  a  meeting 
specially  called  for  the  purpose. 

14.  The  directors  and  aU  other  officer's 
of  the  society  shall  be,  and  are,  hei-eby 
indemnified  and  saved  harmless  out  of  its 
funds  and  property  from  and  against  all 
losses,  costs,  charges,  damages,  and  ex- 
penses which  they  may  incur  or  be  put 
unto,  in  or  about  the  execution  of  their 
respective  offices,  trusts,  and  services  ;  and 
none  of  them  shall  be  answerable  for  any 
act  or  default  of  any  other  of  them,  or  for 
the  insufficiency  or  deficiency  in  the  title 
or  otherwise  of  any  security  whatsoever 
which  shall  be  taken  for  the  repayment  of 
any  advance,  unless  the  loss  arising  by 
such  means  shall  happen  through  their 
own  neglect  or  defiiult." 

17.  The  directors  shall  meet  at  least 
once  a  month  for  the  transaction  of  busi- 
ness. 

19.  The  board  shall  have  full  power 
and  discretion  to  conduct  the  affairs  of 
the  society  according  to  the  rules,  to  make 
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by-laws  not  inconsistent  with  the  rules 
for  the  guidance  of  the  officers  and  mem- 
bers in  carrying  the  rules  into  execution, 
to  appoint  agents  and  committees  of  di- 
rectors, and  also  to  appoint,  and  from 
time  to  time  remove,  trustees  for  the  pur- 
poses mentioned  in  the  25th  section  of 
the  Building  Societies  Act,  1874;  they 
shall  also  have  power  (a)  to  invest  any 
portion  of  the  funds  of  the  society  not 
immediately  required  for  its  purpose  ac- 
cording to  section  25,  Building  Societies 
Act,  1874;  (c)  to  receive  deposits  on 
loans  at  interc^  from  the  members  ox 
other  persons,  or  from  corpoi^te  bodies 
or  joint-stock  companies,  not  exceeding 
two  thirds  of  the  amount  for  the  time 
being  secured  to  the  society  by  mortgages 
from  the  members;  {g)  to  do  such  other 
acts  and  deeds  as  are  authorised  by  these 
rules  or  by  the  Building  Societies  Act, 
1874. 

24.  The  secretary  shall  conduct  the 
general  business  of  the  society  under  the 
control  of  the  directors. 

25.  The  surveyor  of  the  society  shall  be 
allowed  for  every  valuation  and  survey  of 
property  such  amount  as  the  directors 
may  decide,  having  regard  to  the  extent 
and  value  of  the  property. 

26.  The  solicitor  shall  transact  the  legal 
business  of  the  society  and  investigate  the 
title  to  all  property  offered  as  security, 
and,  where  such  title  is  not  deemed  by 
him  good  and  sufficient,  shall  render  a 
report  thereof  in  writing  to  the  directors. 
He  shall  prepare  all  mortgages  and  de- 
liver to  each  mortgagor  a  schedule  of  all 
deeds  and  documents  deposited  by  him 
with  the  society,  and  shall  furnish  to  the 
auditors  a  copy  of  all  such  schedules  re- 
lating to  properties  mortgaged.  He  shall 
be  responsible  for  the  safe  custody  of  all 
deeds  and  documents  deposited  by  mort- 
gagors with  him,  and  shall  attend  the  au- 
ditors in  their  inspection  of  the  schedules. 
He  shall  be  at  liberty  to  attend  any  meet- 
ing of  the  directors,  and  may  take  part  in 
any  discussion,  but  shall  not  have  power 
to  vote. 

47.  The  funds  of  the  society  shall  be 
applied  by  and  at  the  discretion  of  the 
board  in  making  advances  to  members  in 
respect  of  the  shares  held  by  them  on 
le^l  or  equitable  mortgage  of  freehold, 
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copyhold,  or  leasehold  property,  for  such 
periods  and  at  such  rate  of  interest  as 
the  board  may  from  time  to  time  approve. 
Such  commission  in  respect  of  each  share 
advanced  to  any  member  as  may  from 
time  to  time  be  determined  by  the  board 
shall  be  deducted  from  the  amount  to  be 
advanced,  or  shall  be  paid  in  such  other 
way  as  may  be  agreed  upon  between  the 
board  and  the  member  offering  the 
security. 

48.  Any  person  desirous  of  receiving  an 
advance  or  of  ascertaining  what  amount 
will  be  advanced  upon  any  property  shall 
give  to  the  secretary,  on  a  form  supplied 
for  that  purpose,  a  description  of  the 
premises  intended  to  be  offered  as  se- 
curity. The  surveyor's  fee  for  examining 
the  property  must  be  paid  at  the  same 
time. 

49.  When  the  directors  are  of  opinion 
that  the  premises  are  a  sufficient  security, 
and  the  solicitor  is  satisfied  that  the  title 
to  the  property  is  satisfactory,  the  amount 
granted  shall  be  paid  to  the  borrower  on 
his  executing  a  mortgage  of  the  premises 
in  such  form  and  with  such  conditions  as 
the  solicitor  shall  require,  and  depositing 
the  same,  with  all  other  title-deeds,  with 
the  society. 

50.  When  a  member  shall  require  an 
advance  for  the  purpose  of  building,  such 
members  shall  be  entitled,  on  the  mort- 
gage being  executed,  to  receive  the  amount 
by  instalments  as  the  building  progresses. 
When  the  buildings  are  finished  to  the 
satisfia^ion  of  the  directors,  the  balance 
of  the  advance  shall  be  paid  after  deduct- 
ing all  interest  and  other  charges  due  at 
the  time. 

51.  Should  any  member  after  receiving 
a  portion  of  his  advance  leave  the  build- 
ings unfinished,  the  directors  may  either 
sell  such  premises  or  complete  the  same 
at  the  cost  of  the  member,  and  the  money 
paid,  with  the  attendant  expenses,  shall  be 
a  charge  upon  the  premises,  with  interest 
at  six  per  cent,  per  annum. 

53.  Whenever  any  property  mortgaged 
to  this  society  shall  be  subject  to  a  chief 
or  ground  rent,  the  owner  shall  produce 
to  the  secretary  a  receipt  for  such  rent 
within  twenty-one  days  after  it  becomes 
due.    And  in  case  the  rent  shaU  not  be 
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duly  paid,  the  directors  may  order  the 
amount  to  be  advanced  out  of  the  society's 
funds  and  charged  to  the  member,  with  a 
fine  of  one  shilling  per  pound  per  month 
till  the  same  be  repaid. 

54.  No  alteration  shall  be  made  to 
property  mortgaged  to  the  society  without 
first  obtaining  the  consent  of  the  direc- 
tors, and  any  member  making  alterations 
without  such  consent  shall  be  fined  in 
such  an  amount  as  they  may  determine, 
and  they  may  require  the  advance  to  be 
repaid. 

60.  The  monthly  repayments  in  respect 
of  a  loan  of  100^.,  including  interest,  shall 
for  the  following  terms  be — ^five  years' 
term,  II.  19«,  Id.;  seven  years'  term, 
1/.  9«.  id. ;  ten  years'  term,  11.  2«.  2d. ; 
twelve  years'  term,  19«.  id. ;  fourteen 
years'  term,  17«.  6d. 

69.  The  surplus  profits,  if  any,  after 
providing  for  interest  on  deposits  and 
investing  shares,  for  all  losses  by  bad 
and  doubtful  debts  or  securities,  and  for 
all  expenses  properly  chargeable,  shall  be 
appoitioned  as  a  bonus  among  the  holders 
of  investing  shares. 

The  transactions  complained  of  in  this 
action  commenced  in  1878.  Down  to 
that  time  the  society  had  carried  on  a  con- 
siderable business  with  very  considerable 
success,  the  average  annual  dividend  being 
nine  per  cent. 

In  1878  there  were  twelve  directors : 
John  Aizlewood,  Alfred  Bennett,  Henry 
Bloor,  Thomas  Charlesworth,  Robert 
Thomas  Eadon,  John  Taylor,  John  Wil- 
son, Simeon  Hayes,  Joseph  Brailsford, 
'  Alfred  Allott,  who  were  defendants  to 
this  action ;  and  Robert  Leader  and  Henry 
Loxley,  since  deceased,  whose  estates  the 
plaintiffs  sought  to  make  liable.  Of  these, 
the  first  seven  continued  directors  until 
the  winding-up  of  the  society  in  July, 
1886.  Hayes  continued  a  director  tUl 
April,  1886;  Brailsford  till  February, 
1884;  Allott  till  December,  1881 ;  Leader 
tiU  March,  1881  ;  Loxley  till  April,  1882. 

Allott,  who  was  the  chairman,  was  a 
member  of  a  firm  of  accountants  in  Shef- 
field. He  was  also  interested  in  colliery 
properties,  and  had  had  a  large  experience 
in  colliery  matters.  He  became  chairman 
in  1874,  having  previously  been  secretary. 
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The  other   directors  had   no   special   ac- 
quaintance with  colliery  business. 

The  solicitor  of  the  society  was  George 
Edward  Webster,  of  the  firm  of  Webster 
&  Styring.  The  secretary  was  John 
Kidner,  Allott's  partner.  The  surveyor 
was  a  Mr.  Innocent,  an  architect  practis- 
ing in  Sheffield.  He  had  no  knowledge 
of  collieries. 

Early  in  1878,  Mr.  Thomas  Joseph 
made  enquiry  of  Mr.  Allott  as  to  whether 
he  could  arrange  an  advance  of  20,000^. 
on  mortgage.  The  matter  was  entertained 
by  Mr.  Allott,  and  some  information  as  to 
the  nature  of  the  proposed  security,  which 
consisted  of  Mr.  Joseph's  interest  in  cer- 
tain collieries  in  South  Wales,  was  fur- 
nished to  him  in  three  letters,  dated  the 
21st  and  22nd  of  February  and  the 
1st  of  March  in  that  year.  On  the  3rd 
of  April  the  subject  was  brought  before 
the  directors  of  the  society,  but  they  de- 
clined to  come  to  any  definite  conclusion 
without  further  information. 

On  the  5th  of  April  Mr.  Joseph  wrote 
to  Mr.  Allott  a  letter,  the  material  part 
of  which  was  as  follows  : — 

"  Assiuning  that  you  can  obtain  the  loan 
for  me,  will  you  let  me  know  at  Tydi-aw 
Treherbert,  if  possible,  in  the  meantime, 
what  would  be  your  proposed  rate  of  in- 
terest, time  of  repayment,  and  the  com- 
mission per  cent,  upon  the  amount. 
Lawyer's  costs  and  all  other  expenses  to 
be  added.  The  property  is  so  well  known 
to  the  following  leading  mining  engineers 
in  the  district,  that  by  reference  to  any 
of  them  a  valuation  could  be  obtained  in 
a  few  days'  time — Mr.  William  Thomas 
Lewis,  Aberdare ;  Mr.  Wm.  Adams,  Car- 
diff; Mr.  Evan  Daniel,  Swansea;  Mr. 
Richard  Bedlington,  Aberdare ;  Mr.  Her- 
bert Kirkhouse,  Pendyren's  Colliery, 
Pontypridd.  My  solicitor,  Mr.  G.  F. 
Hill,  of  Cardiff,  will  satisfy  you  as  to  the 
title,  and  give  all  assistance  required  in 
the  matter.  Enclosed  herewith  I  send  a 
statement  of  particulars  of  securities 
offered,  drawn  up  by  Mr.  Hill.  You  will 
observe  that  I  have  put  the  sum  required 
at  25,000/. ;  but,  if  your  clients  cannot 
arrange  for  that  amount,  I  shall  be  con- 
tent with  20,000/.  You  will  see  from  the 
particulars  that  I  have  (or  Mr.  Hill  for 
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me)  named  at  the  end  a  source  from  which 
the  loan  can  be  repaid,  if  required,  and 
the  trustees  referred  to  therein  will,  if 
the  loan  be  25,000/.,  give  an  undertaking 
as  security  to  the  proposed  mortgagee  to 
that  effect." 

The  particulars  were  headed,  "  Particu- 
lars of  security  upon  which  a  loan  of  25,000/. 
is  required,"  and  were  as  follows  : — 

"  1.  A  j&rst  mortgage  upon  a  residence 
called  Tydraw,  and  8  cottages,  situated 
in  the  Rhondda  Valley,  Glamorganshire, 
held  under  a  lease  from  the  Earl  of  Dim- 
raven,  of  which  39  years  are  unexpired ; 
also  the  agricultiutd  siu-face  of  900  acres, 
with  tipping  and  other  rights  (worth  3/. 
per  acre  per  annum  when  exercised)  over 
600  acres  of  land  in  the  same  valley,  held 
under  the  same  lease.  The  rent  payable 
in  respect  of  the  whole  of  the  above  is 
90/.  per  annum.  The  estimated  value  of 
the  above  is  10,000^. 

"  2.  A  fii-st  mortgage  upon  all  the 
minerals  beneath  620  acres  of  land  close 
to  the  property  comprised  in  head  No.  1, 
held  for  a  term  of  60  years  from  the  Earl 
of  Jersey,  from  December,  1869,  at  500/. 
per  annum  certain  rent,  but  with  the 
usual  average  clause.  The  royalty  is  6rf. 
per  ton  of  2,520  lbs.  The  estimated  value 
of  this  lease  is  20,000/.  and  upwards. 
There  is  no  obligation  to  sink  pits  on  this 
property,  and  it  comprises  the  best  South 
Wales  steam  coal. 

"  3.  A  second  mortgage  upon  Dunraven 
colliery,  comprising  all  the  minerals  be- 
neath 995  acres  of  land  in  the  Rhondda 
Valley,  held  under  leases  granted  in  1857, 
for  terms  of  which  39  years  are  unexpired, 
at  certain  rents  in  the  aggregate  of  1,200/. 
per  annum,  with  the  usiml  average  clauses, 
and  at  royalties  averaging  in  respect  of  a 
portion  of  the  taking  8^.  for  thick  seams 
and  6(/.  for  thin  seams  of  coal  per  ton  of 
2,520  lbs.,  averaging  in  respect  of  the 
remainder  of  the  taking  6^5.  for  thick 
seams  and  5d,  for  thin  seams  of  coal  per 
ton  of  2,520  lbs.;  also  all  the  plant, 
workshops,  engines,  and  appliances  con- 
nected with  the  colliery,  and  including  24 
houses  held  in  connection  with  the  colliery. 
There  are  a  pair  of  large  pits  sunk  on  the 
colliery,  both  fitted  up  with  machinery 
capable  of  raising  nearly  1,000  tons  per 
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day  from  each  pit.  The  colliery  is  in  re- 
gular work,  as  all  the  coal  raised  from  it 
has  been  sold  to  a  substantial  firm  for  four 
years  to  come  at  the  trade  prices  of  the 
time  and  on  cash  payments.  The  coUiery 
and  property  enumerated  under  head 
No.  3  fetched  165,000^.  when  sold  in  1872. 
There  is  a  power  in  one  of  the  leases 
under  which  395  acres  of  the  minerals  are 
held  to  renew  for  a  further  term  of 
40  years  at  same  rents,  royalties,  and 
terms,  upon  pa3nnent  of  a  sum  of  lOOL 
This  colliery  comprises  the  best  South 
Wales  steam  coal. 

"  4.  A  second  mortgage  upon  100  houses, 
4  houses,  and  2  schoolrooms,  adjoining  the 
above  colliery,  held  under  leases  lately 
granted  for  original  terms  of  99  years  at 
low  ground-rents.  The  sum  of  85,000Z. 
has  been  spent  since  1872  in  the  erection  of 
these  houses,  and  the  above-mentioned 
workshops,  engines,  and  appliances,  and 
in  developing  the  imderground  workings 
connected  with  the  colliery,  making  with 
the  above  155,000^.  the  sum  of  240,000Z. ; 

"  Note. — ^The  present  owner  purchased 
in  1876  all  the  property  enumerated  under 
heads  3  and  4  (and  which  had  cost 
240,000/.)  for  80,000/.,  of  which  last- 
named  sum  he  has  paid  20,000/.,  and  the 
remainder  (60,000/.)  is  secured  by  a  mort- 
gage of  the  colliery  and  property  com- 
prised in  heads  3  and  4.  This  60,000/.  is 
payable  as  foUows :  20,000/.  now  due,  and 
40,000/.  in  October,  1881.  The  present 
owner  intends  to  apply  20,000/.,  part  of 
the  25,000/.  he  seeks  now  to  raise,  in  pay- 
ment off  of  the  instalment  of  20,000/. 
now  due  to  the  existing  mortgagees.  The 
first  charge  on  the  colliery  and  property 
comprised  in  heads  3  and  4  would  then 
stand  at  40,000/.  only.  It  should  be  also 
stated  that  the  present  owner  has,  since 
he  purchased  in  1876,  laid  out  5,000/.  in 
completing  underground  works  at  the 
colliery. 

"  Note. — ^The  trustees  under  the  pre- 
sent owner's  fiEtmily  settlements  will  be 
receiving  about  22,500/.  from  the  trust 
property,  which  simi  (when  received)  they 
are  willing  to  lend  upon  the  security  of  a 
second  charge  of  the  colliery  and  property 
comprised  in  he<ads  3  and  4,  and  with  which 
money    any    person    now     lending    the 
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25,000/.  can  (if  so  desired)  be  paid  off  to 
the  extent  of  the  amount  received  by  the 
trustees,  the  balance  being  made  up  at  the 
time  by  the  present  owner  of  the  colliery 
and  property." 

Mr.  William  Thomas  Lewis  (now  Sir 
Wm.  Lewis)  was  a  mining  engineer  of 
great  eminence.  He  was  the  agent  of  the 
Marquis  of  Bute  and  other  large  colliery 
proprietors  in  South  Wales. 

On  the  10th  of  April  Mr.  Allott  wrote 
to  Mr.  Lewis,  whose  name  stood  first  on 
the  list  of  mining  engineers  mentioned  in 
the  letter  of  the  6th  of  April,  1878,  a 
letter  in  which  he  said,  ''Mr.  Thomas 
Joseph  has  authorised  me  to  ask  your 
opinion  of  his  colliery  at  Treherbert  as  a 
security  for  a  loan  of  25,000/.  as  a  second 
mortgage  after  the  balance  of  40,000/. 
secured  by  first  mortgage.  Mr.  Joseph 
offers  as  further  security  his  house  at  Ty- 
draw,  and  an  unopened  coal-field  of  which 
he  holds  a  lease."  On  the  1 1th  of  April 
Mr.  Lewis  replied,  "  I  am  &.voured  with 
yours  of  yesterday's  date  with  reference 
to  the  value  of  Mr.  Thomas  Joseph's 
coal  and  house  property  at  Treherbert  as 
a  security  for  a  loan  25,000/.  I  am,  and 
have  been,  intimately  acquainted  with  the 
whole  of  the  property  set  forth  by  Mr. 
Joseph  as  the  proposed  security  for  the 
amount  he  requires,  and  I  have  no  hesi- 
tation in  stating  that  it  is  more  than 
abundant  for  such  an  advance  as  he  re- 
quires, in  addition  to  the  40,000/.  first 
mortgage.  A  very  large  sum  of  money 
has  been  expended  on  the  property  during 
the  last  four  or  five  years,  in  cottages, 
workshops,  and  other  permanent  erections, 
and  also  in  works  necessary  for  the  de- 
velopment of  the  minerals,  and  I  believe, 
if  you  had  time  to  inspect  the  property 
yourself,  you  would  feel  satisfied  that  the 
security  offered  is  amply  sufficient  for  the 
protection  of  you  and  your  friends  who 
purpose  making  the  advance.  Perhaps  I 
should  add  that  I  am  also  well  acquainted 
with  the  trust  property  which  Mr.  Joseph 
offers  as  collateral  security,  and  which 
embraces  an  interest  in  some  of  the  best 
steam  coal  propeities  in  the  district.  If 
you  purpose  making  an  inspection  of  the 
property,  and  if  you  think  it  would  be  any 
advantage  my  meeting  you  on  theground. 
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it  would  afford  me  pleasure  to  do  so  upon 
having  two  or  three  days*  notice." 

On  the  16th  of  April  the  matter  was 
again  brought  before  the  board,  and  the 
letter  of  the  5th  of  April  was  communi- 
cated to  the  meeting.  Mr.  Allott,  according 
to  the  defendant  Brailsford,  stated  that  he 
had  selected  Mr.  Lewis  as  being  the  first 
on  the  list,  and  the  directors  approved  the 
choice,  relying  on  the  fact  that  he  was  the 
Marquis  of  Bute's  agent.  The  minute 
stated  as  follows :  "  Mr.  Allott  reported 
that  since  the  last  meeting  he  had  seen 
Mr.  Joseph  in  London,  and  had  made 
further  enquiries  as  to  his  position  and 
character.  One  of  Mr.  Joseph's  references 
was  Mr.  William  Thomas  Lewis,  the  agent 
of  the  Marquis  of  Bute.  A  letter  from 
him  was  read  to  the  board,  stating  amongst 
other  things  that,  from  his  knowledge  of 
the  property,  he  had  no  hesitation  in  stat- 
ing that  there  was  ample  secouity.  Mr. 
Allott  proposed  to  visit  the  property  next 
week,  and  requested  one  of  the  directors 
to  accompany  him.  The  application  is  for 
25,000^.,  on  security  of  second  mortgage  of 
Mr.  Joseph's  colliery  property,  cottages, 
schools,  &c, ;  first  mortgage  of  his  house 
and  groundJs,  which  he  estimates  to  be 
worth  10,000Z. ;  with  a  charge  on  certain 
trust  property  with  the  consent  of  the 
trustees,  which  has  been  valued  at  over 
20,000^.  The  proposal  was  very  favour- 
ably entertained,  and  it  was  resolved  that, 
should  the  facts  stated  be  substantiated  on 
further  enquiry,theloan  would  be  granted." 
It  was  arranged  by  Mr.  Allott  and  Mr. 
Lewis  that  they  should  meet  at  the  coUiery 
on  the  23rd  of  April,  and  they  met  ac- 
cordingly, and  made  certain  investigations 
with  reference  to  it,  and  on  the  27th  of 
April  Mr.  Lewis  wrote  to  Mr.  Allott  as 
follows :  "  I  enclose,  as  promised,  brief 
remarks  upon  my  inspection  of  this  pro- 
perty, which  I  hope  will  be  satisfactory  to 
you.  I  don't  know  whether  I  am  sup- 
posed to  be  acting  for  you  or  for  Mr. 
Joseph  in  the  matter ;  but  as  a  rule  the 
parties  making  the  advance  include  my 
fees  in  the  costs  of  the  transaction."  This 
letter  enclosed  a  report,  which  was  in  the 
form  of  a  letter  to  Allott.  It  commenced  : 
"  In  compliance  with  your  request,  I 
▼isited  the  Dunraven  colliery  on  Tuesday 
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last,  with  the  view  of  advising  you  as  to 
the  condition  of  the  workings  and  the 
general  prospect  of  the  property,  having 
regard  to  its  successful  competition  with 
similar  properties  in  the  steam  cool  trade." 
Then  followed  some  remarks  on  the  natui'e 
of  the  security,  and  the  report  concluded 
as  follows :  "  As  I  mentioned  to  you  in 
my  letter  of  the  11th  inst.,  I  am  intimately 
acquainted  with  the  Femdale  collieries 
and  other  properties  included  in  the  trust 
estate  which  is  intended  as  a  collateral 
security.  I  have  not  inspected  those 
collieries  very  recently,  but  from  my 
general  knowledge  of  them,  and  particulars 
obtained  soon  after  the  death  of  the  late 
Mr.  Frederick  Davis,  in  my  opinion  the 
value  of  Mr.  Joseph's  interests  may  be 
safely  assumed  at  23,000^.  Taking  all 
matters  into  consideration  as  set  forth  in 
the  particulars  of  security  which  you  were 
good  enough  to  lend  me,  it  appears  to  me, 
as  fiur  as  I  am  able  to  judge  of  the  value 
of  such  properties  from  a  considerable  ex- 
perience in  this  and  other  districts,  that 
there  is  an  ample  margin  of  value  beyond 
the  amount  sought  by  Mr.  Joseph  ;  and, 
therefore,  that  you  and  your  friends  will 
be  sujQiciently  protected  for  the  advance  of 
25,000;.  as  proposed." 

In  the  meantime  the  solicitors  of  Mr. 
Joseph  and  the  society  were  put  into 
communication  as  to  the  title.  Mr. 
Hill,  Mr.  Joseph's  solicitor,  on  the  18th 
of  April  forwarded  to  Mr.  Webster,  the 
society's  sohcitor,  the  abstracts  of  title 
and  particulai-s  of  the  seciuity,  and  on 
the  25th  of  Apiil  Mr.  Webster  made  cer- 
tain requisitions  thereon,  one  being  to 
the  effect  that  receipts  for  the  last  rents 
and  royalties  due  were  to  be  produced 
on  completion,  to  which  on  the  30th 
of  April  Mr.  Hill  replied  that  those 
receipts  would  be  produced.  This  was 
never  done,  and  in  fkct  at  the  date  of  the 
advance  the  rents  and  royalties  were  in 
arrear  to  the  extent  of  3,000^. 

On  the  1st  of  May  a  board  meeting  took 
place,  as  to  which  the  minute  stated  as  fol- 
lows :  "  Mr.  Allott  reported  that  he  went 
to  South  Wales  on  Monday  week  and  looked 
over  the  property  with  Mr.  W.  T.  Lewis, 
mining  engineer,  and  made  enquiries  as  to 
all  the  securities  referred  to  in  the  last 
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minutes,  and  inspected  Mr.  Joseph's  books, 
and  with  Mr.  Le^is  examined  the  costs. 
He  requested  Mr.  Lewis  to  write  a  short 
report,  giving  his  opinion  as  to  the  securi- 
ties. This  report  was  read  to  the  directors, 
and  was  of  a  very  satis&ctory  character. 
From  all  that  Mr.  Allott  could  ascertain 
he  had  confidence  in  recommending  that 
the  loan  be  granted.  Unanimously  re- 
solved accordingly."  The  report  referred 
to  was  the  letter  of  Mr.  Lewis  of  the  27th 
of  April. 

Early  in  May  difficulties  were  raised  by 
the  society's  solicitor  as  to  the  power  of 
the  trustees  of  the  settlement  referred  to  in 
the  particulars  to  lend  their  trust  funds  on 
the  seciu'ity  of  a  second  mortgage.  With 
reference  to  this  the  opinion  of  counsel  was 
taken,  and  it  was  adverse  to  the  existence 
of  such  power,  and  the  completion  of  the 
loan  was  therefore  delayed. 

On  the  25th  of  May  Mr.  Lewis  wrote  to 
Mr.  Allott  as  follows :  "  I  was  sorry  to 
leam  from  Mr.  Hill,  whom  I  saw  in  pass- 
ing through  Cardiff  yesterday,  that  further 
difficulties  have  been  suggested  by  consul- 
tation with  counsel.  It  appears  to  me 
that  so  much  has  been  said  of  late  respect- 
ing this  collateral  security,  that  the  original 
security  of  the  collieries  &c.  and  Mr.  Jo- 
seph's personal  covenant  have  been  almost 
lost  sight  of.  Considering  the  value  of 
the  collieiy  security  and  Mr.  Joseph's 
covenant,  I  can  hardly  conceive,  with  your 
knowledge  of  the  properties  and  the  parties, 
that,  even  assuming  the  trustees  have  no 
power,  as  suggested  by  counsel,  you  would 
feel  justified  in  declining  the  business  al- 
together. I  will  not  trouble  you  by  re- 
peating the  arguments  I  adduced  at  our 
meeting  at  St.  Pancras;  but  I  hope  to 
hear  that  upon  a  I'eview  of  the  whole  of 
the  focts  your  friends  have  agreed  to  make 
the  advance  upon  the  terms  then  under- 
stood." In  reply  to  this  letter  Mr.  Allott 
wrote  to  Mr.  Lewis  on  the  27th  of  May, 
requesting  him  to  give  his  opinion  as 
to  the  value  of  the  colliery  and  the  other 
properties,  separating  the  items,  and  giving 
the  value  which  at  that  time  he  attached 
to  each,  instead  of  summarising  the  items 
and  stating  his  opinion  that  there  was 
ample  secuiity,  as  had  been  done  in  the 
letter  of  the  27th  of  April ;  and  he  also 


asked  Mr.  Lewis  to  state  to  him  confiden- 
tially his  opinion  as  to  the  ability  of  Mr. 
Joseph  to  make  the  repayments  to  the 
building  society,  which  would  amount  to 
277/.  \8.  8c£.  per  month.  After  receiving 
this  letter  Mr.  Lewis  made  an  inspection 
of  the  cottages  and  other  buildings  in- 
cluded in  the  security,  and  on  the  30th 
of  May  he  wrote  to  Mr.  Allott  a  letter, 
which  was  as  follows :  "  In  further  reply 
to  your  fiivour  of  the  27th  as  to  the  sepa- 
rate value  I  attach  to  the  several  items 
proposed  to  be  included  in  the  security  in 
connection  with  Dunraven  colliery,  I  beg 
leave  to  give  you  the  following  particulai*s 
— ^that  is  (1)  Tydraw  House  with  eight 
cottages  held  under  a  lease  from  the  ij^rl 
of  Dunraven,  together  with  the  agricul- 
tural land  and  tipping  rights  in  connection 
with  the  colliery,  which  I  estimate  to  be 
worth  5,880Z.  (2)  The  mineral  lease  of 
620  acres  of  the  Earl  of  Jersey's  property, 
and  under  360  acres  of  the  property  of  the 
Marquis  of  Bute  and  Mr.  J.  Homfray, 
both  of  which  adjoin  the  present  Dun- 
raven taking,  which  I  estimate  to  be  worth 
1 4,800/.  (3)  The  Dunraven  coUiery ,  with 
the  mineral  leases  of  995  acres,  with  pits, 
levels,  railway  sidings,  engines,  and  ma- 
chinery, together  with  all  the  appliances 
necessary  for  an  output  of  1,000  tons  per 
day;  also  including  twenty-four  work- 
men's cottages  held  therewith — ^which  I 
estimate  to  be  worth  92,960/.  (4)  The 
leases  of  104  houses  and  two  school-rooms, 
situate  at  a  convenient  distance  for  the 
use  of  the  Dunraven  colliery,  which  I  esti- 
mate to  be  worth  16,900/.— (total)  130,540/. 
In  fixing  the  above  values  I  have  taken 
what  would  be  considered  a  fidr  average 
over  a  term  of  years,  making,  of  course, 
due  allowance  for  the  risk  incidental  to 
the  seveiul  descriptions  of  property,  as 
also  a  deduction  to  cover  a  continuation 
of  depi-essed  trade.'* 

As  ragards  the  ability  of  Mr.  Joseph  to 
make  the  repa3rments,  Mr.  Lewis  made  a 
verbal  statement  to  Mr.  Allott  on  the 
4th  of  June,  the  effect  of  which  was  given 
in  a  letter  of  Mr.  Allott  to  Mr.  Kidner 
of  that  date.  The  part  refei-ring  to  Mr. 
Lewis's  statement  was  as  foUows :  "  He 
says  that  Joseph  is  not  dependent  upon 
the  colliery  for  his  monthly  repayments. 
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and  that  for  two  years  he  can  see  his  way 
to  pay  them  entirely  independently  of  the 
colliery.  He  will  include  in  the  security 
the  Bute  lease,  which  was  not  at  first 
included,  but  which  Mr.  Lewis  includes 
in  his  valuation."  The  Bute  lease  was 
the  lease  referred  to  in  Mr.  Lewis's  report 
under  head  No.  2  as  ''  The  mineral  lease 
under  360  acres  of  the  property  of  the 
Marquis  of  Bute  and  Mr.  J.  Homfray." 

On  the  4th  of  June  the  matter  wjis 
again  brought  before  the  board,  and  the 
minute  stated  as  follows :  "  Thomas 
Jofiiieph.  The  secretary  repoi^ted  that  the 
collateral  security  for  this  loan  tiuTied  out 
to  have  been  settled  by  Mr.  Joseph  upon 
ti-ustees  for  the  bendit  of  his  wife  and 
children ;  and  that  in  consequence  of  this, 
as  some  of  the  children  were  under  age 
it  was  impossible  to  give  a  legal  charge 
upon  this  collateral  security ,  so  far  as  the 
shares  of  those  children  who  are  under 
age  are  concerned.  Notwithstanding  thia, 
however,  so  satisfied  are  the  trustees  that 
they  will  be  perfectly  safe  in  doing  so, 
they  will  advance  the  whole  amount  on 
second  mortgage  to  the  colliery  as  soon  as 
they  receive  it  at  the  end  of  about  five 
years,  and  out  of  this  the  money  due  to 
the  society  will  be  paid  off.  The  three 
children  who  are  now  of  age  will  give 
their  consent,  thus  making  three  shares, 
amounting  together  to  7,500^.,  legally 
secured  to  the  society.  Mr.  Joseph 
deposits  promissory  notes  amounting  to 
about  2,500/.  for  advances  made  by  him 
to  different  persons  as  security  that  the 
consent  of  another  son  will  be  given  when 
he  comes  of  age  in  about  twelve  months, 
and  after  this  the  notes  are  to  remain  as 
security  for  the  assent  of  the  other  chil- 
dren. The  collateral  security  may  there- 
fore be  considered  assured  to  the  extent  of 
12,500/.,  and  the  balance  of  the  loan  at 
the  end  of  five  years  will  be  about  15,000/. 
Mr.  William  Thomas  Lewis,  the  Marquis 
of  Bute's  agent,  has  also  been  requested  to 
give  a  valuation  of  the  separate  properties 
proposed  to  be  secured  to  the  society, 
exclusive  of  that  to  which  reference  has 
just  been  made.  He  values  the  mineral 
leases,  the  house  and  surface  rights,  at 
20,680/.,  and  upon  this  a  first  charge  is 
given  to  the  society.  He  values  the 
Vol,  59.— Cuaho. 
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colliery  and  cottages  at  109,860/.,  upon 
which  the  society  will  have  a  charge 
subject  to  a  first  mortgage  of  40,000/. 
Mr.  Lewis's  report  was  read  containing 
the  above  figures,  and  also  his  letter  in 
which  he  states  that  Mr.  Joseph  has  other 
means,  and  is  not  dependent  upon  the 
colliery  to  make  the  repayments  which 
will  be  due  to  the  society.  These  cii-cum- 
stances  having  been  considered,  it  was  felt 
that  there  was  ample  security  for  the  loan, 
and  it  was  accordingly  resolved  that  it 
should  proceed,  notwithstanding  the  altera- 
tion in  the  collateral  security."  The 
letter  there  referred  to  was,  according  to 
the  evidence  of  the  defendant  Mr.  Brails- 
ford,  that  of  Allott  to  Kidner  of  the  4th 
of  June.  Under  this  resolution  the  trans- 
action was  completed,  and  the  mortgage 
money  paid  over  on  the  15th  of  June. 

The  properties  which  formed  the  subject- 
matter  of  the  security  given  by  Mr. 
Joseph  were  known  as  Dunraven,  Hen- 
drewen,  Blaengwynfi,  and  Blaenselsig, 
and  were  all  held  under  different  titles. 
The  Dunraven  and  Hendrewen  properties 
abutted  on  each  other,  and  on  Blaenselsig, 
by  which  last-mentioned  property  they 
were  entirely  separated  from  Blaengwynfi. 
The  Dunraven  property  included  a  resi- 
dence called  "  Tydraw,"  and  the  surfitce  of 
335  acres,  and  the  minerals  under  those 
335  acres  and  265  acres  besides,  making 
in  all  600  acres,  and  the  colliery  works 
connected  therewith,  all  held  under  a  lease 
dated  the  13th  of  April,  1858,  for  a  term 
of  sixty  years  from  the  1st  of  November, 
1856,  at  a  dead  rent  of  800/.  This  lease 
contained  covenants  for  the  payment  of 
the  rent  and  royalties,  and  also  a  covenant 
by  the  lessee  to  work  the  mines  demised 
in  a  proper  and  workmanlike  manner,  and 
to  get  and  obtain  from  every  part  of  the 
mines  and  strata  so  much  of  the  minerals 
as  could  reasonably  be  got  thereout,  and 
honafde  and  effectuaUy  to  carry  on  and 
prosecute  the  works  to  the  best  of  the 
lessee's  judgment,  skill,  and  discretion. 
There  was  a  specisd  power  of  distress,  and 
a  power  of  re-entry  for  non-payment  of 
rent,  but  not  for  breach  of  covenant.  The 
Dunraven  property  also  included  100 
cottages,  held  under  a  separate  lease  dated 
the  14th  of  October,  1875,  for  a  term  of 
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ninety-nine  years  from  the  1st  of  May, 
1875,  at  a  rent  of  160Z.  The  900  acres 
referred  to  in  the  particulars  consisted  of 
the  335  acres  above  mentioned,  and  of 
565  of  mountain  land  held  by  Mr.  Joseph 
upon  a  yearly  tenancy.  The  600  acres 
over  which  the  tipping  rights  extended 
also  included  the  335  acres. 

The  Hendrewen  property  consisted  of 
395  acres,  held  under  a  lease  dated  the 
26th  of  August,  1857,  for  a  term  of  sixty 
years  from  the  Ist  of  January,  1857,  at  a 
dead  rent  after  the  1st  of  January,  1862, 
of  400^.  This  lease  contained  a  clause 
under  which  the  lessee  could  on  certain 
conditions  obtain  a  lease  for  a  further 
term  of  forty  years.  It  also  contained  a 
covenant  on  the  part  of  the  lessee  to  work 
the  minerals  uninterruptedly,  regularly, 
properly,  and  productively,  and  a  proviso 
for  re-entry  for  non-payment  of  rent  or 
default  in  the  observance  or  performance 
of  the  lessee's  covenants. 

The  Blaengwynfi  property  consisted  of 
the  minerals  under  620  acres  held  under 
a  lease  dated  the  28th  of  January,  1875, 
for  a  term  of  sixty  years,  from  Christmas, 
1869,  at  a  dead  rent  of  500Z.  This  lease 
contained  a  covenant  on  the  part  of  the 
lessee  to  win  and  get  the  minerals  regularly 
and  effectually  so  as  to  work  the  largest 
possible  quantity  of  marketable  coal,  and 
other  minerals,  without  causing  any  un- 
necessary damage  or  injury  to  the  demised 
premises,  and  a  power  of  re-entry  for  non- 
payment of  rent  or  default  in  observance 
or  performance  of  the  lessee's  covenants. 

In  1878  the  Bunraven  property  and 
Hendrewen  property  were  both  worked 
from  two  shafts  sunk  in  the  Dunraven 
property.  There  was  no  separate  shaft 
in  Blaengwynfi,  and  the  minerals  on  that 
property  could  not  be  got  at  from  Dun- 
raven  or  Hendrewen,  except  by  passing 
through  Blaenselsig. 

The  Blaenselsig  property  was  not  men- 
tioned in  the  particulars  originally  laid 
before  the  plaintiff  society.  It  was  re- 
ferred to  for  the  first  time  in  the  course 
of  the  negotiations  in  Mr.  Lewis's  letter 
of  the  30th  of  May  and  in  Mr.  Allott's  of 
the  4th  of  June,  in  both  cases  in  terms 
calculated,  in  the  opinion  of  the  Coui-t,  to 
lead  to  the  belief  that  it,  like  the  other 


properties,  was  held  under  a  lease.  In 
point  of  fact,  no  leai^  of  Blaenselsig  nor 
any  binding  agreement  for  a  lease  ever 
e2dsted. 

Part  of  the  Dimraven  property  (namely, 
the  colliery,  and  minerals,  and  cottages), 
and  the  Hendi-ewen  property,  were  suQect 
to  a  mortgage  dated  the  1st  of  November, 
1876,  to  the  London  and  South  Wales 
Coal  Company.  The  sum  secured  by  this 
mortgage  was  originally  70,000/.,  of  which 
10,000/.  had  been  paid  off  prior  to  1878, 
and  20,000/.  was  paid  off  by  means  of  the 
advance  made  by  the  plaintiff  society  on 
the  15th  of  June,  1878,  leaving  40,000/. 
remaining  on  the  security,  and  payable 
according  to  the  terms  of  it  on  the  31st  of 
October,  1881. 

Upon  these  properties  the  secuiities 
created  in  favour  of  the  plaintiff  society 
were  two.  First,  a  mortgage  dated  the 
15th  of  June,  1878,  made  between  Joseph 
of  the  one  part,  and  Kidner  as  secretaiy 
of  the  plaintiff  society  of  the  other  pait, 
by  which  the  Blaengwynfi  property,  and 
so  much  of  the  Dunraven  property  as  was 
unencumbered,  were  mortgaged  by  demise 
in  common  form  to  Kidner  to  secure 
15,000/.  and  interest.  Secondly,  a  mort- 
gage bearing  the  same  date,  and  made 
between  Joseph  of  the  one  part  and  the 
plaintiff  society  of  the  other  part,  in  the 
ordinary  form  of  a  building  society's 
mortgage,  whereby  Joseph,  who  was  there- 
in described  as  a  holder  of  250  shares 
in  the  society,  covenanted  to  i-epay  the 
25,000/.  advanced  to  him  by  monthly 
instalments  of  277/.  Is.  8</.  each,  and 
demised  all  the  propeities  (subject  to  the 
mort^es  for  15,000/.  and  40,000/.)  to  the 
plaintiff  society  by  way  of  mortgage  to 
secure  25,000/.  and  interest.  This  mort- 
gage contained  powers  to  enable  the 
society  to  enter  into  possession  or  receipt 
of  the  rents  and  profits  of  the  moi*tgaged 
premises,  and  also  to  appoint  a  receiver 
and  to  keep  the  collieries  in  work  as  a 
going  concern,  and  to  work  the  various 
properties  in  accordance  with  the  leases 
under  which  they  were  held.  Mr.  Joseph 
was  entered  on  the  register  of  members  as 
the  holder  of  the  250  shares  mentioned  in 
the  mortgage  deed,  although  no  formal 
allotment  was  made  to  him,  it  not  being 
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the  practice  of  the  Bodety  on  such  occasionB 
to  make  formal  allotments  of  shares.  The 
terms  of  repayment  mentioned  in  the  second 
of  the  two  mortgages  were  in  accordance 
with  rule  60. 

In  addition  to  these  mortgages  there 
was  a  collateral  security  embodied  in 
three  instruments,  all  dated  the  15th 
of  June,  1878.  The  first  was  made  be- 
tween Mrs.  Joseph,  the  wife  of  Thomas 
Joseph,  and  David  Davis  Joseph,  Mary 
Louisa  Hutchison,  and  Thomas  Morgan 
Joseph  (three  of  the  children  of  Mr.  and 
Mrs.  Joseph),  of  the  first  part ;  the  trustees 
of  an  indenture  of  settlement  of  the  28th 
of  September,  1876,  of  the  second  part; 
the  trustees  of  an  indenture  of  settle- 
ment of  the  15th  of  January,  1877,  of  the 
third  part;  and  the  plaintiff  society  of 
the  fourth  part.  It  recited  that  Mrs. 
Joseph  was  entitled  for  life  for  her 
separate  use,  and  that  the  three  children 
(as  regards  Mrs.  Hutchison  also  for  her 
separate  use)  were  respectively  entitled  in 
oertfidn  shares  in  remainder  expectant  on 
the  death  of  their  mother,  to  certain 
funds  vested  in  the  trustees  respectively, 
subject  to  the  trusts  of  the  two  settle* 
ments  respectively,  and  it  witnessed  that 
parties  of  the  first  part  thereby  required 
and  directed  the  trustees  of  the  settle- 
ments to  lay  out  and  invest  so  much  of 
the  trust  funds  as  might  thereafter  come 
to  their  respective  hands  in  the  redemp- 
tion, and  taking  up  of  the  securities  given 
to  the  plaintifiTsociety,  or  such  part  thereof 
as  the  trust  funds  respectively  would  be 
competent  to  redeem.  The  second  was  a 
mortgage  signed  by  the  trustees  of  the 
settlements,  whereby  they  undertook  to 
guarantee  that  they  would  invest  and 
apply  such  portion  of  the  funds  which 
might  come  to  their  respective  hands 
for  the  benefit  of  Mrs.  Joseph  and 
her  children,  under  or  by  virtue  of 
the  said  settlements  respectively,  in  ob- 
taining a  transfer  of  the  whole,  or  such 
part  as  the  said  trust  funds  would  permit,  ot 
the  securities  held  by  the  plaintiff  society 
upon  the  property  of  the  said  Thomas 
Joseph,  llie  third  was  an  agreement  be- 
tween Joseph  of  the  one  part  and  the 
plaintiff  society  of  the  other  part,  where- 
by it  was  recitedy  amongst  other  things, 
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to  the  effect  that  Joseph  was  entitled  to  a 
lease  or  leases  of  Blaenselsig,  to  be  granted 
by  the  trustees  of  the  Marquis  of  Bute  and 
John  Kichards  Homfray,  and  was  also  the 
holder  of  thirteen  promissory  notes  for 
sums  amounting  in  the  whole  to  2,414^. 
IBs,  2d, ;  and  it  was  agreed  that  when 
and  so  soon  as  the  lease  or  leases  of 
Blaenselsig  should  be  granted,  he,  Joseph, 
would  deposit  the  same  with  the  society, 
to  be  held  by  them  as  collateral  security 
for  the  repajnnent  of  the  amount  remain- 
ing owing  in  respect  of  the  advance  of 
25,000^.  and  interest,  and  would  execute 
to  the  society  a  valid  mortgage  of  the 
premises  to  be  comprised  in  the  said  lease 
or  leases,  securing  the  amount  remaining 
due  to  the  society;  and  that  the  so- 
ciety should  hold  the  promissory  notes 
as  security  or  guarantee  for  the  infant 
children  of  Mr.  and  Mrs.  Joseph,  giving  to 
the  settlement  trustees  authority  to  apply 
their  shares*of  the  settled  moneys  towards 
payment  of  the  amount  due  to  the  so- 
ciety, and  the  trustees  applying  such 
shares  accordingly,  and  that  in  the  event 
of  either  of  them  declining  to  give  such 
authority,  or  the  trustees  not  apply- 
ing such  shares  in  payment  as  aforesaid, 
the  society  might  thereupon  recover  the 
amount  of  the  promissory  notes  from  the 
makers  thereof. 

In  pursuance  of  this  last-mentioned 
agreement,  the  fomrth  child  of  Mr.  and 
Mrs.  Joseph,  on  the  22nd  of  October, 
1879,  executed  a  document  similar  in 
terms  to  that  of  the  15th  of  June,  1878, 
signed  by  Mrs.  Joseph  and  three  of  the 
cluldren. 

Between  June,  1878  (when  the  advance 
was  made),  and  the  31st  of  October,  1881 
(when  the  40,000^.  became  payable  under 
the  first  mortgage  of  the  Dunraven  pro- 
perty), considerable  payments  in  respect 
of  the  instalments  payable  to  the  plaintiff 
society  had  been  made  by  Mr.  Joseph,  but 
the  monthly  payments  were  repeatedly  in 
arrear.  According  to  the  ledger  accoimt, 
in  the  books  of  the  plaintiff  society  on 
the  1st  of  November,  1881,  there  was 
due  on  the  securities  given  by  Mr.  Joseph 
to  the  society  the  sum  of  19,448Z.  7«.  2d. 
Mr.  Joseph  failed  to  pay  the  40,000^. 
which  beotme  due  on  the  original  mort- 
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ga^  on  the  31st  of  October;  and  in 
November,  1881,  the  first  mortgagees 
threatened  to  enter  into  hostile  possession 
of  the  mortgaged  premises.  The  matter 
was  brought  before  a  board  meeting  on 
the  11th  of  November.  The  minute  stated 
as  follows  : — "  The  solicitor  reported  that 
Mr.  Gray  of  London,  the  solicitor  for  Mr. 
Joseph,  who  telegraphed  to  us  on  the  21st 
ultimo  as  to*  expected  early  completion  of 
arrangements  to  pay  off  our  loan,  called 
upon  him  yesterday,  and  stated  that  the 
negotiations  had  fallen  through,  that  the 
first  mortgagees  of  the  colliery  and  cot- 
tages, who  want  41,000?.,  which  became 
payable  on  the  Slst  of  October,  were 
about  to  enter  into  hostile  possession  of 
the  mortgaged  premises.  Explanations 
were  given  as  to  the  other  properties  on 
which  the  society  has  a  first  charge,  and 
the  most  important  matter  for  considera- 
tion at  present  is  whether  it  is  desirable 
that  the  society  should  find  the  41,000Z. 
and  take  up  the  first  mortgage  on  the 
colliery,  or  should  trust  entirely  to  the 
other  securities  which  are  held,  which 
should  be  ample  if  the  valuations  are  re- 
liable. Resolved,  that  the  solicitor  make 
personal  enquiries  in  London  as  to  the 
action  taken  by  the  first  mortgagees  and 
the  general  position  of  the  negotiations, 
and  that  the  chairman  and  secretary  be 
requested  to  make  an  early  visit  to  the 
colliery  to  investigate  the  state  of  Mr. 
Joseph's  affairs  generally  and  the  working 
of  the  colliery,  and  report  to  the  board  at 
their  next  meeting." 

As  has  been  already  stated,  the  value 
placed  by  Sir  William  Lewis  on  those  por- 
tions of  the  Dunraven  property  on  which 
the  plaintiff  society  had  a  first  charge, 
and  the  unencumbered  Blaenselsig  and 
Blaengwynfi  properties,  amounted  to 
20,680Z.,  which  was  just  sufficient  to  cover 
the  indebtedness  of  19,448Z.  7*.  2rf.  Mr. 
BraUsford  (who  had  succeeded  Mr.  Allott 
Ba  chairman),  Mr.  Kidner  (the  secretary), 
and  Mr.  Webster  (the  solicitor),  accord- 
ingly made  investigations  and  enquiries 
as  proposed  in  the  last  minute,  and  wrote 
separate  reports,  which  were  discussed  at 
the  next  board  meeting,  which  took  place 
on  the  1 7th  of  November.  Mr.  Brailsford 
reported  as  follows: — "Joseph's  foreclo- 
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sure  of  first  mortgage  of  40,000/.     I  de- 
sire to  record  for  the  information  of  my 
colleagues  that  when  this  matter  was  re- 
ferred to  myself,  Mr.  Kidner,  and  Mr. 
Webster,  I  entered  upon  its  consideration 
with  a  strong  determination  not  to  em- 
bark in  this  undertaking  any  such  large 
sum  as  40,000/.  if  it  could  possibly  and 
safely  be  avoided.     To  aU  appearance  we 
were  sufficiently  protected.     We  had  (1) 
a  first  chargie  on  land  embracing  impor- 
tant mineral  rights,  and  valued  to  us  by 
the  agent  of   the  Marquis  of  Bute  at 
14,800^.      (2)    A.  first    charge    on    Mr. 
Joseph's  house  and  sur&ce  right  of  a 
large  tract  of  land,  aa  valued  by  Mr. 
Lewis  at  5,8002.      (3)   An  undertaking 
to  pay  over  to  us  in  1883  in  reduction 
of  the  mortgage  of  the  Dunraven  colliery 
certain  moneys,  being  the  interest  held 
by  the  trustees  of  Mrs.  Joseph  and  her 
children  in  the  colliery  of  David  Davis  k 
Sons,  and  which  interest  was  assumed  to 
represent  not  less  than  10,000/.  as  affect- 
ing those  of  the  children  of  age,  and  up- 
wards of  20,000/.  as  affecting  the  whole 
children,  who  it  was  represented  would 
assign  as  they  arrived  at  age ;  and  mean- 
while we  held  certain  promissory  notes  as 
collateral  security  for  their  fulfilling  this 
undertaking.     These  three  securities  re- 
presented   an    assumed  value  of   about 
30,000/.     In  addition  to  these,  we  had  a 
second  mortgage  upon  the  Dunraven  col- 
liery,   subject  to    the    prior    charge    of 
40,000/.  to  its  former  owners  the  South 
Wales  Company."      Then,   later  on,  he 
said  :    ''The    result    of   communications 
made  to  me  by  Mr.  Kidner,  and  gathered 
fix)m  Mr.  Gray,  of  the  firm  of  Bell,  Brod- 
rick    k   Gray,    whom    we     interviewed 
with  Mr.  Joseph  in  London,  was  as  fol- 
lows : — No.  1.  As  to  this  security,  it  was 
land  on  which  no  shaft  had  been  sunk, 
and  which  at  present  we  could  have  no 
access  to  except  by  incurring  the  cost  of 
sinking.     It  is  intended  to  work  it  from 
Dunraven   Colliery,  but  at  present  Mr. 
Joseph  has  not  acquired  a  lease  of  minerals 
lying  between  it  and  Dunraven.     Except 
therefore  held  with  Dunraven,  it  did  not 
appear  that  there    was    any  immediate 
realisable  value  in  this  security.     No.  2. 
This  security  is  available  for  immediate 
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sale,  and,  aUowing  for  contingencies,  it 
oould  not  safely  be  estimated  to  realise 
more  than  3,000?.  No.  3.  This  security 
has  reference  to  a  valuable  coUieiy,  which, 
even  in  the  recent  depressed  state  of  the 
trade,  has  realised  good  profits.  Mr. 
Joseph's  interest  last  year  amounted  to 
upwards  of  2,000?.  It  is  the  income  from 
this  source  which  has  served  for  the  per- 
sonal requirements  of  Mr.  Joseph's  fiimily 
during  the  period  referred  to  in  Mr.  Kid- 
ner's  report  when  the  Dunraven  colliery 
has  not  been  remunerative.  The  value  of 
the  interest  of  Mr.  Joseph's  children  in 
this  property  was  said  to  be  over  20,000?., 
and  as  it  appeared  that,  according  to  our 
security,  this  had  to  be  paid  out  and  in- 
vested in  the  Dunraven  colliery  in  1883, 
I  was  disposed  to  stand  upon  this  security 
rather  than  raise  40,000?.  to  rescue  the 
property  from  the  first  mortgagees.  Mr. 
Gray,  however,  pointed  out  that  if  we 
allowed  the  first  mortgagees  to  foreclose, 
this  security  was  perfectly  valueless  to  us. 
The  undertaking  of  the  children  of  Mr. 
Joseph  and  their  trustees  went  only  to 
invest  the  money  in  Dunraven,  and  if  this 
/ell  into  the  hands  of  the  first  mortgagees, 
and  became  their  absolute  property,  we  had 
no  further  value  in  it.  This  view,  which 
was  confirmed  by  Mr.  Webster,  was  a 
complete  surprise  to  me.  Mr.  Webster 
read  to  me  the  case  which  at  the  time  the 
loan  was  granted  he  submitted  to  counsel 
for  advice  and  his  opinion  thereon.  I 
note,  however,  that  neither  in  the  case 
or  opinion  is  there  any  reference  made  to 
the  contingency  which  has  arisen — ^that  is, 
the  possibility  of  the  mortgagees  of  Dun- 
raven being  able  to  foreclose  before  the 
period  at  which  the  undertaking  of  the 
children  and  trustees  under  Mr.  Joseph's 
settlement  comes  into  operation." 

Mr.  Eidner's  report  contained  the  fol- 
lowing statements  as  to  Joseph's  financial 
position: — "The  colliery  has  lost  money 
every  year.  Probably  2,000?.  or  3,000?., 
besides  inteisest  on  capital  3,000?.,  say 
5,000?.  altogether.  This  accounts  for  Mr. 
Joseph's  position.  During  1881  it  will 
about  balance,  but  next  year  I  confidently 
anticipate  a  large  profit ;  Mr.  Joseph  ex- 
pects 30,000?.,  )or  an  average  of  4^.  per 
ton,  which   would  re<]uire  the  price  of 
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coal  to  be  10«.  I  think  it  not  at  all  im- 
probable that  this  price  will  be  generally 
obtained  at  Midsummer  next ;  but,  aUow- 
ing for  the  first  six  months,  and  for  con« 
tracts  running  afterwards,  I  think  15,000?, 
profit  would  be  a  reasonable  estimate  lor 
1882.  With  a  smaller  output,  and  less 
favourably  circumstanced  as  to  manage- 
ment, Mr.  Joseph  assures  me  that  the 
colliery  made  160,000?.  profit  in  three 
years,  when  the  limited  company  had  it 
in  1873-5.  Mr.  Joseph's  books  are  not 
complete  or  written  up  in  a  manner  to 
enable  me  to  ascertain  his  financial  posi- 
tion. .  .  .  Mr.  Joseph  and  his  solicitor 
say  a  large  sum  is  due  for  arrears  of 
royalties,  altogether  about  14,000?.,  against 
which,  however,  there  are  short  workings, 
which  he  hopes  to  work  up  to  a  gc^ 
amount.  He  says  the  arrears  will  not  be 
pressed,  as  his  case  is  one  among  many 
others  just  now  in  South  Wales  owing  to 
the  bad  times,  and  they  will  be  liquidated 
gradually." 

The  proposals  made  by  Mr.  Joseph,  as 
set  out  in  Mr.  Brailsford's  report,  were 
these  :  ^'  (1)  To  grant  an  absolute  transfer 
of  the  wife  and  dbildren's  interest  in  Davis' 
Colliery,  or  execute  any  security  which 
should  secure  his  property  to  us.  (2)  In 
addition  to  the  present  charge  upon  his 
house,  to  give  an  undertaking  to  execute 
a  bill  of  sale  upon  his  furniture,  &c., 
which  Mr.  Kidner  thinks  would  be  worth 
more  than  1,000?.  (3)  To  give  us  mort- 
gage over  his  lease  and  tenant-right  of  a 
fitrm,  which  he  estimates  at  2,000?.,  and 
undertakes  to  give  a  bill  of  sale  over 
stocks  to  the  value  1,000?.  (4)  To  ap- 
point Mr.  Kidner  on  our  behalf  as  re- 
ceiver, with  authority  to  pay  over  to  us 
all  oollieiy  income  beyond  current  working 
expenses.  (5)  To  give  us  authority  at 
once  to  transfer  to  the  School  Board,  and 
receive  1^980?.  in  payment,  of  a  piece  of 
land  agreed  to  be  sold  for  a  public  school. 
(6)  The  loan  to  be  for  twelve  months, 
5,000?.  being  given  us  as  a  commission  or 
bonus,  and  the  total  sum  to  bear  interest 
at  ten  per  cent.  Any  sum  received  from 
Mr.  Joseph  to  be  credited  in  reduction  of 
principal  and  interest."  Mr.  Brailsford's 
report  continued  :  "  (7)  In  the  course  of 
conversation,  Mr.  Joseph  named  that  he 
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had  another  Bmall  colliery  (the  Avon), 
which  was  charged  with  a  mortgage  of 
8,000^.  I  omitted  to  name  that  this 
should  be  charged  to  and  included  in  our 
security,  but  am  sure  Mr.  Joseph  will 
assent  to  it." 

The  minutes  then  stated  the  resolutions 
passed  upon  these  reports,  as  follows : 
"After  discussion  it  was  unanimously 
resolved  that  the  sub-committee  be  autho- 
rised to  advance  such  sum  (41,000^.  or 
thereabouts)  as  may  be  necessary  to  take 
up  the  first  mortgage  of  40,000?.  upon  Mr. 
Joseph's  property  in  South  Wales.  Re- 
solved that  Mr.  Bennett  be  added  to  the 
sub-committee  to  meet  Mr.  Joseph  and 
arrange  with  him  as  to  the  securities 
which  he  shall  be  required  to  give  upon 
his  furniture,  leasehold  fiirm,  the  Avon 
Colliery,  and  other  property,  and  especially 
Mrs.  Joseph's  interest  in  D.  Davis  k  Sons' 
partnership.  Mr.  Brailsford  raised  a 
question  as  to  whether  the  directors  were 
before  aware  of  the  uncertainty  of  our 
hold  upon  the  interest  in  D.  Davis  k 
Sons,  in  the  event  of  the  colliery  passing 
into  other  hands  adversely.  At  the  re- 
quest of  the  chairman,  the  secretary  re- 
ported that  he  had  called  upon  Mr.  Holds- 
worth  to  enquire  as  to  the  society  having 
an  overdraft  of  35,000?.  or  40,000?.  for  an 
advance  which  they  contemplated  maMng, 
which  may  be  required  within  a  few  days. 
He  said  he  would  submit  the  matter  to 
his  directors  on  Wednesday  next,  or  call 
a  special  meeting  on  Saturday  or  Monday 
if  desired.  But  they  would  require  the 
key  of  the  deed-safe  and  a  list  of  securities 
which  should  be  given  up  when  the 
advance  was  repaid.  A  resolution  autho- 
rising this  to  be  done  was  also  necessary. 
Mr.  Webster  drew  up  the  following, 
which  was  agreed  to  unanimously  :  ^  Re- 
solved, that  in  consideration  of  the  Shef- 
field and  Hallamshire  Bank  granting  to 
this  society  a  special  advance  of  40,000?., 
the  bank  be  and  they  are  hereby  autho- 
rised and  empowered  to  retain  the  deeds 
of  the  society  (which  are  now  deposited 
with  them  for  safe  custody)  as  a  security 
for  any  overdraft.' " 

In  pursuance  of  these  resolutions, 
41,000?.  was  on  the  22nd  of  November, 
1881,  applied  by  the  plaintiff  society  in 
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pajdng  off  the  principal  and  arrears  of  the 
interest  due  on  the  first  mortgage,  of 
which  some  40,000?.  was  borrowed  from 
the  bankers  of  the  society. 

By  way  of  security  for  the  repayment  of 
the  41,000?.,  Mr.  Joseph  signed  an  agree- 
ment, dated  the  21st  of  November,  1881, 
by  which   it  was  agreed  :    (1)  That  in 
consideration  of  the  sum  of  41,000?.  to  be 
advanced  by  the  society  in  payment  of 
the  moneys  secured  by  the  said  indenture 
of  the  Ist  day  of  November,  1876  (and 
which  loan  was  to  be  repaid  by  the  said 
Thomas  Joseph  on  or  before  the  20th  day 
of  November,   1882),   the    said  Thomas 
Joseph  should  pay  to  the  society  interest 
on  the  said  sum  of  41,000?.  from  the  date 
of  its  payment  up  to  the  date  when  the 
same  shall  be  repaid  to  the  society,  at  the 
rate  of  ten   per  cent,  per  annum,  and 
should   pay  to  the   society  a  bonus   of 
5,000?.,  with  interest  at  ten  per  cent,  per 
annum  from  the  date  of  the  agreement, 
and  should  execute  a  mortgage  to  sectire 
the  advance,  bonus,  and  int^'est.  (2)  That 
the  purchase-money  of  the  property  which 
had    been  sold  to  the  School  Board  of 
Ystradyfodwg    for    the    sum    of    1,980?« 
should  be  paid  to  the  society.     (3)  That 
the  said  Thomas  Joseph  should  obtain, 
with    all  due  diligence,  a   lease  of  the 
Blaenselsig  minerals,  and  charge  the  lease, 
when  obtained,  in  fiivour  of  the  society  as 
a  collateral  security.     (4)  That  the  said 
Thomas  Joseph  should,  within  one  month 
horn  the  date  of  the  agreement,  execute 
and  deliver  to  the  society  a  mortgage  upon 
all  his  estate  and  interest  in  the  Avon 
Colliery.     (5)  That  the  society  should  be 
at  libOTty  to  appoint  as  their  agent  or 
representative  their  present  secretary,  Mr. 
John  Kidner,  who  might  keep  upon  the 
Dimraven  colliery  a  clerk,  who  should  at 
all  times  be  permitted  to  have  access  to  all 
parts  of  the  said    collieiy,  and   to   the 
accounts,  books,  and  vouchers  of  the  con- 
cern.    (6)  That  the  said  Thomas  Joseph 
should  charge  in  fevour  of  the  society  the 
lease  of  a  £a,rm  containing  ninety-three 
acres  or  thereabouts,  situate  in  the  Vale  of 
Glamorgan,  and  that  in  the  event  of  the 
secretary  certifying  that  the  security  was 
depreciating  in  value,  or  that  the  colliery 
was   being  worked  at  a  loss,   the   said 
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Thomas  Joseph  should  execute  to  the 
society  a  bill  of  sale  on  the  fEtrming  stock 
upon  the  said  farm.  (7)  That  until  the 
moneys  agreed  to  be  advanced  should  be 
repaid,  the  said  Thomas  Joseph  should 
not  draw,  by  way  of  salary  or  otherwise, 
any  moneys  from  the  Dunraven  colliery, 
except  such  moneys  as  might  be  required 
for  the  efficient  working  thereof 

In  that  i^;reement  nothing  was  said  as 
to  Mr.  Joseph  taking  any  further  shares 
in  the  society,  nor  was  the  advance  of 
41,000^.  purported  to  be  made  to  him  as  a 
member  of  the  society,  but  he  was  entered 
in  the  register  of  members  as  having  be- 
come, in  December,  1881,  an  advanced 
member  in  respect  of  410  additional  shares. 
The  completion  of  this  portion  of  the 
transaction  was  reported  to  a  board  meet- 
ing on  the  28th  of  November,  1881,  and 
was  approved.  Subsequently,  on  the  2l8t 
of  April,  1882,  the  fii-st  moi-tgagees — ^the 
London  and  South  Wales  Coal  Company 
—executed  a  transfer  to  the  plaintiff  so- 
ciety of  their  moitgage-debt  and  security, 
and  on  the  same  date  Mr.  Joseph  executed 
a  mortgage,  in  &.vour  of  the  society,  of 
the  Dunraven,  Hendrewen,  and  Blaen- 
gwynfi  pix>perties.  This  security  did  not 
take  the  form  of  a  building  society  mort- 
gage, but  that  of  a  mortgage  to  secure 
the  payment  on  the  21st  of  November, 
1882,  of  46,000Z. ;  and,  in  addition  to  the 
usual  powers,  it  contained  clauses  enabling 
the  society  to  work  the  collieries,  and  to 
appoint  Kidner  as  their  agent  and  repre- 
sentative there,  for  the  purpose  of  obtain- 
ing information  as  to  the  value  of  the 
security  and  the  working  and  manage- 
ment of  the  mines. 

From  this  time  Mr.  Joseph's  afiaii-s  did 
not  prosper.  He  made  several  attempts 
to  dispose  of  the  coUieiies,  but  without 
success.  He  was  unable  to  work  them  at 
a  profit,  and  ultimately,  early  in  July, 
1882,  he  became  unable  to  pay  the  wages 
of  the  men  employed  at  the  colliery.  He 
was  largely  in  arrear  with  the  payment  of 
the  royalties  reserved  by  the  Dunraven 
lease,  and  on  the  23rd  of  August,  1882, 
Lord  Dunraven,  the  landlord,  distrained 
in  respect  of  them  on  the  loose  plant  of 
the  collieries.  On  the  25th  of  August 
Mr.  Joseph   commenced  proceedings  for 
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the  liquidation  of  his  affairs,  and  a  receiver 
was  appointed.  Under  these  circumstances, 
the  directors,  at  a  meeting  held  on  the 
31st  of  August,  1882,  sanctioned  an  ar- 
rangement, under  which  the  distress  was 
not  to  be  acted  on  for  twenty-eight  days 
from  that  date,  on  a  payment  being  made 
by  the  society  to  Lord  Dimraven's  agent 
of  1,000^.  a  week,  that  Mr.  Barber,  the 
receiver  in  the  liquidation,  should  take  or 
retain  possession  on  behalf  of  the  mort- 
gagees— ^that  is  to  say,  the  plaintiff  society 
— ^and  should  advance  the  money  to  pay 
arrears  of  wages,  the  mortgagees  indem- 
nifying him  in  the  event  of  the  assets  not 
covering  the  wages.  On  the  28th  of 
September  another  board  meeting  was 
held,  at  which  it  was  i-eported  that  2,000/. 
had  been  paid  on  account  of  royalties,  and 
1,000/.  on  account  of  wages,  and  that  the 
coUieiy  was  being  carried  on  by  the  re- 
ceiver in  liquidation,  as  agent  for  the 
mortgagees.  On  the  17th  of  October  the 
board  sanctioned  the  appointment  of  a 
manager  of  the  collieries,  and  a  payment 
of  a  further  1,000/.  on  account  of  royedties. 
Ultimately  the  society  took  complete 
possession  of  the  colliery,  and  a  Mr.  Ralfe 
was  appointed  manager.  Large  sums  wei*e 
expended  by  the  society  in  canying  on 
the  colliery,  and  in  payment  of  arreai-s 
of  royalties  and  royalties  accruing  due  to 
the  landloixis.  The  workings  were  not 
successful,  and  a  very  large  net  loss  was 
thereby  occasioned  to  the  society,  in 
addition  to  which  there  was  an  expendi- 
tui-e  of  upwards  of  7,000/.  for  engines, 
boilers,  machinery,  &c.  No  lease  was  ob- 
tained of  the  Blaenselsig  property,  and 
all  attempts  to  sell  the  other  properties 
fa.iled.  The  evidence  shewed  that  the 
failure  was  due  to  the  absence  of  a  lease 
of  Blaenselsig. 

On  the  22nd  of  July,  1886,  an  order 
was  made,  upon  a  petition  presented  by 
the  society,  that  the  society  be  wound  up 
voluntarily  under  the  supervision  of  the 
Coiu*t.  Since  the  commencement  of  the 
liquidation  the  lessor  of  the  Blaengwynfi 
property  recovered  possession  on  the 
gix)und  of  the  breach  of  the  covenant  to 
work  the  mine. 

The  plaintiffs  by  their  statement  of 
claim  alleged  as  follows : — 
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Paragraph  7;  "  The  Hendrewen  minerals 
adjoin  the  Dunraven  colliery.  The  Dun- 
raven  colliery  and  Hendrewen  minerals  ai*e 
separated  from  the  Blaengwynfi  minerals 
by  a  tract  of  minerals  (hereinafter  called 
the  Blaenselsig  minerals)  belonging  to  the 
Marquis  of  Bute  and  Messrs.  Homfray. 
The  Dunraven  colliery  had  for  some  time 
past  been  worked  by  means  of  two  pits. 
There  was  no  separate  pit  for  working 
the  Hendrewen  minerals,  but  it  was  pos- 
sible to  work  them  by  insti'oke  fr-om  the 
pit  belonging  to  the  Dunraven  colliery. 
No  pit  had  been  sunk  for  working  the 
Blaengwynfi  minerals,  and  they  had  not 
been  worked.  The  said  Thomas  Joseph, 
at  the  time  of  his  application  to  the  society, 
was  in  treaty  with  a  Mr.  Lewis,  the  agent 
for  the  Marquis  of  Bute,  and  Messi*s. 
Homfray  for  a  lease  of  the  Blaenselsig 
minerals.  It  was  of  the  greatest  impor- 
tance that  such  lease  should  be  granted. 
The  Dunraven  colliery  had  been  worked, 
and  the  main  engines'  planes  laid  out  with 
a  view  to  the  working  of  the  Dunraven 
and  Blaenselsig  minerals  at  a  future  date 
as  a  single  undertaking.  If  a  lease  of 
the  Blaenselsig  minerals  could  not  be 
obtained,  a  large  outlay  would  be  required 
in  altering  the  roadways  in  the  Dunraven 
coUiery,  and  certain  portions  of  the  minerals 
could  only  be  worked  at  an  increased 
cost.  It  was,  moreover,  necessary  to  ac- 
quii'e  the  Blaenselsig  minerals  to  enable 
the  Blaengwynfi  minerals  to  be  worked 
by  instix)ke  from  the  Dimraven  coUieiy 
thi-ough  the  Blaenselsig  minerals." 

Paragi'aph  18:  "No  proper  valuation 
was  ever  made  by  the  surveyor  of  the  society, 
or  any  one  else,  on  behalf  of  the  society. 
The  isaid  Mr.  Lewis  never  was  instructed  by 
the  director8,orany  one  else,  to  act  on  behalf 
of  the  society  and  to  pi-otect  its  interests 
in  the  matter  of  the  said  loan,  and  he  did 
not  do  so.  He  never  made  any  pi-oper 
valuation  of  the  proposed  securities.  He 
was,  moreover,  the  agent  of  the  Marquis 
of  Bute  and  Messrs.  Homfray,  owners  of 
the  Blaenselsig  mineiuls.  He  was  also 
a  personal  friend  of  the  said  Thomas 
Joseph.  On  both  grounds  he  was  desirous 
that  the  loan  should  be  carried  through, 
and  throughout  acted  as  an  advocate  of 
the  loan." 
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Paragraph  19  :  "  Even  if  the  letters  of 
the  11th  and  27th  of  AprQ,  1878,  had 
been  proper  valuations,  they  would  not 
have  justified  the  advance,  inasmuch  as 
the  said  Mr.  Lewis  proceeded  on  the 
assumption  that  the  said  Thomas  Joseph 
was  entitled  to  the  residence  called  ^- 
draw,  with  the  900  acres,  and  tipping 
right  over  600  acres,  as  described  by 
hun,  and  also  to  a  lease  of  the  Blaenselsig 
minerals." 

Paragraph  20:  "The  said  Thomas 
Joseph  had  not  entei-ed  into  any  binding 
agreement  for  a  lease  of  the  Blaenselsig 
minerals,  as  the  directors  well  knew,  and 
he  was  never  able  to  pi*ocure  the  owners 
of  the  property  to  enter  into  any  such 
agreement." 

Paragraph   40 :    "  Many    efibrts    were 
made  by  the  directoi-s,  befoi*e  the  winding- 
up,  to  find  a  piuxshaser  for  the  Dunraven 
colliery  and   other  properties  comprised 
in  the   society's  securities,   but  without 
success.     The  owners  of  the  Blaenselsig 
mineiuls  have  not  entered  into  any  binding 
agi^eement  to  grant   a  lease,   and    they 
decline  to  accept  the  society  as  lessees ; 
but  they  have  expressed  their  willingness 
to  grant  a  lease  to  a  person  approved  by 
them  as  nominee  of  the  society,  upon  the 
terms  that  6,000/.  shall  forthwith  be  paid 
to  them,  representing  dead  rent  fr-om  the 
date  when  the  said  Thomas  Joseph  first 
made  an  ofier  for  a  lease.     The  proposed 
lease  also  provides  that  the  lessee  shall, 
within  two  years,  sink  a  winding  pit,  the 
cost  of  which  has  been  estimated  at  20,OOOZ. 
The  terms  of  the  proposed  lease  are  in 
other  i*espects  onei-ous.      The  society   is 
unable  to  procure  any  person  to  accept 
the  said  lease    as    the  nominee  of  the 
society.      Without  such  lease,  the   pro- 
perties comprised  in  the  society's  secuH- 
ties  are  unsaleable.      In  any  case  they 
could  be  sold  only  at  an  enormous  loss  to 
the  society." 

The  defendant  Allott  and  the  legal  per- 
sonal representative  of  Henry  Loxley  did 
not  appear  or  put  in  any  defence,  and  the 
case  came  on  as  against  them  on  motion 
for  judgment  in  default  of  pleading.  The 
other  defendants  appeai'ed  and  defended 
the  action.  Some  of  them  delivei'ed 
separate  defences,  but  they  did  not  differ 
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materially.  Shortly  stated,  their  defence 
was  that  they  relied  upon  the  reports  of 
Mr.  Lewis  and  the  information  obtained 
from  Mr.  Allott  and  honestly  believed  in 
the  suihciency  of  the  security ;  that  they 
instructed  their  solicitor  to  investigate  the 
title  as  required  by  the  rules,  and  that 
they  were  not  aware  that  it  was  defective. 

Several  of  the  defendant  directors  were 
caUed,  and  deposed  that  at  the  date  of  the 
original  security  they  were  not  aware 
either  that  there  were  any  arrears  of  rent 
due  from  Mr.  Joseph  or  that  he  had  no 
lease  of  Blaenselsig;  and  further,  that  even 
at  the  date  of  the  second  seciuity  they 
believed  that  he  had  a  valid  agreement 
for  a  lease. 

Sir  William  Lewis  was  also  called  as  a 
witness.  Referring  to  Blaenselsig  he  said : 
*'  Mr.  Joseph  had  opened  negotiations  for  « 
the  minerals  under  Blaenselsig,  and  his 
offer  had  been  approved  by  Lord  Bute  and 
Mr.  Homfray,  the  owners,  and  I  regarded 
Mr.  Joseph  as  having  a  claim  to  that  pro- 
perty, although  the  lease  was  not  granted. 
The  exact  position  of  matters  was  very 
fully  explained  to  Mr.  Allott.  Mr.  Joseph 
Gould  have  had  a  lease  of  the  Blaenselsig 
minerals,  if  he  had  required  it,  on  the  terms 
proposed." 

^^hy  C;^v  Buckley,  Q.C.  and  Theobald, 
for  the  plaintiff. — ^There  are  three  heads 
of  liability-— the  loan  of  25,000Z.,  the  loan 
of  41,000^.,  and  the  expenditure  incurred 
to  maintain  the  collieries.  With  regard  to 
the  original  loan,  we  submit,  first,  that  it 
was  uUra  vires  the  society,  as  being  alto- 
gether outside  the  Act  of  1874 ;  secondly, 
that  it  was  tiUra  vires  the  rules ;  thirdly, 
that  the  directors  were  guilty  of  gross 
negligence.  The  only  investment  con- 
templated either  by  the  Act  of  1874  or 
by  the  rules  was  on  security  of  freehold, 
copyhold,  or  leasehold  estate.  Here  part 
of  the  security  consisted  of  the  personal 
undertaking  of  Mrs.  Joseph's  trustees,  and 
of  promissory  notes  held  by  Mr.  Joseph, 
and  we  submit  that  that  vitiates  the 
whole;  but,  apart  firom  the  collateral 
security,  the  security  was  in  reality  a 
security  on  a  business  depending  for  its 
sufficiency  upon  the  fluctuations  of  the 
market,  and  was  not,  in  any  proper  sense 
Vol.  69.— Obakc. 
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of  the  term,  a  security  cm  leasehold  pro- 
perty. The  rules  were  framed  entirely 
with  a  view  to  investment  on  building 
land;  they  provide  for  the  appointment 
of  a  permanent  surveyor,  who  has  a  definite 
duty  to  perform  on  every  investment,  and 
if  the  surveyor  was  incompetent  to  deal 
with  the  class  of  property  proposed  for  in- 
vestment it  shews  that  such  investment 
was  not  within  the  authority  of  the  direc- 
tors. See  rules  13,  25, 50,  51 ,  53,  and  54. 
This  investment,  therefore,  was  neither 
within  the  rules  nor  the  Act.  But  as- 
suming that  the  loan  was  not  ultra  vires 
the  directors  are  liable  for  neglect  of  all 
ordinary  precautions.  It  was  the  duty 
of  the  directors  to  obtain  an  independent 
valuer,  and  to  furnish  him  with  proper 
instructions,  and  the  omission  to  do  so 
.shews  a  want  of  that  reasonable  and  proper 
prudence  which  as  directors  they  were 
bound  to  exercise  in  the  service  of  the 
society.  Until  proper  advice  has  been 
obtained  the  duty  of  a  director  is  the  same 
as  that  of  a  trustee ;  it  is  only  when  the 
time  comes  for  exercising  a  diso^etion  upon 
such  advice  that  there  is  any  difference  in 
their  duties.  Here  the  valuer,  Sir  W. 
Lewis,  was  acting  in  the  interesRbs  of  the 
borrower,  and  he  received  no  instructions 
from  the  directors.  They  cannot,  there- 
fore, daim  the  benefit  of  the  Trustee  Act, 
1888,  which  assumes  that  the  surveyor  is 
independent  and  is  properly  instructed. 
To  that  extent  Fry  v.  Tapson  (2)  is  not 
affected  by  the  statute.  It  was  also  a 
breach  of  duty  to  depute  the  whole  matter 
to  Allott,  without  making  any  enquiries 
whatever,  and  the  directors  are  therefore 
liable  for  not  discovering  the  defects  of 
title. 

With  regard  to  the  subsequent  loan,  it 
was  not  an  investment  at  all,  but  simply  a 
speculation,  and  it  was  not  made  to  a 
member  in  respect  of  the  shares  held  by 
him  as  required  by  rule  47,  and  we  submit 
that  the  directors  are  liable  for  that  both 
as  being  uUra  vires  and  on  the  ground  of 
negligence. 

As  regards  the  expenditure  in  rent  and 
wages,  we  do  not  charge  the  directors 

(2)  64  Law  J.  Bep.  Chanc.  224 ;  Law  Bep. 
28  Ch.  D.  268. 
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with  negligence;  but  we  say  that  it 
was  vUra  vires,  as  such  expenditure  was 
not  expressly  authorised  by  the  rules,  and 
was  not  necessarily  incidental  to  the 
powers  of  the  directors — tSmall  v.  Smith 

Upon  the  question  of  negligence  they 
dted  The  Charitable  Corporation  v.  Sutton 
(4),  Evans  V.  Coventry  (6),  and  Overend 
^  Gumey  v.  Oibb  (6). 

Orahoffii  Hastings,  Q^C,  Sir  H.  Davey, 
Q,C.,  and  Chadwyck  ffealey,  for  the  fiist 
eight  defendants. — The  defendants  are 
attacked  on  two  grounds — ^first,  ultra  vires; 
secondly,  recklessness  and  negligence.  As 
to  the  furst  ground :  The  rules  confer  on 
the  directors  the  largest  possible  powers ; 
they  may  lend  on  any  property  of  freehold, 
leasehold,  or  copyhold  tenure,  without  any 
restriction  as  to  the  character  of  the  pro* 
perty,  and  they  may  lend  either  on  legal 
or  equitable  mortgage.  It  is  said  that 
the  colliery  is  a  business,  but  it  is  none 
the  less  leasehold  property  because  it 
requires  capital  and  labour  to  make  it 
profitable.  The  same  may  be  said  of  agri- 
cultural land.  In  the  case  of  The  Blaek- 
bum  District  Benefit  Building  Society  v. 
Ward  (7),  directors  were  charged  with 
breach  of  trust  and  negligence  in  lending 
money  on  the  security  of  a  coDiery ;  but  it 
was  held  by  Bristowe,  Y.C.,  that  the  loan 
was  not  tdtra  vires.  The  rules  contain 
nothing  to  limit  the  largeness  and  gene- 
rality of  section  13  of  the  Act  of  1874, 
and  rule  47.  Even  assuming  that  there 
is  an  ambiguity  in  the  rules,  and  the 
directors  have  adopted  a  wrong  construc- 
tion, they  ought  not  to  be  visit^  with  the 
consequences  of  their  honest  mistake — 
Ireland  v.  Livingstone  (8)  and  The  London 
Finoffkoial  Association  v.  Kdk  (9).  Then 
it  is  said  that  the  collateral  security 
vitiates  the  loan ;  but  that  is  not  so,  pro- 

(5)  Law  Bep.  10  App.  Oas.  119. 
(4)  2  Atk.  400. 

(6)  2  Jur.  N.S.  667 ;  8  De  Gex,  M.  &  G.  8S6 ; 
26  Law  J.  Bep.  Cfaanc.  489. 

(6)  42  Law  J.  Bep.  Chanc.  67;  Law  Bep. 
6  E.  &  I.  App.  480. 

(7)  Unreported  (1882.  B.  66). 

(8)  41  Law  J.  Bep.  Q.B.  201,  209 ;  Law  Bep. 
6  B.  &  I.  App.  896,  416. 

(9)  68  Law  J.  Bep.  Ohano.  1026, 1041 ;  Law 
Bep.  26  Oh.  D.  107, 144. 
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vided  the  leasehold  property  was  a  sub- 
stantial and  sufficient  security.  In  the 
case  of /n  re  Pearson  ;  Oadey  v.  Soarih  (10), 
it  was  sought  to  make  trustees  having 
power  to  invest  on  real  estate  liable  for 
investing  on  a  security  consisting  of  free- 
holds and  leaseholds,  but  the  valuation 
shewed  that  the  freeholds  alone  were  a 
sufficient  sectuity,  and  it  was  held  that 
the  trustees  were  not  liable. 

[Stirling,  J.,  referred  to  Learoyd  v. 
WhUeley  {II).] 

There  the  House  of  Lords  and  the 
Lords  Justices  held  that  the  investment 
was  within  the  power,  although  the  power 
had  been  negligently  exercised. 

If  the  original  loan  was  not  uUra  vires, 
the  subsequent  proceedings  were  the 
natural  consequences  of  tl^t  loan.  The 
decision  in  Small  v.  Smith  (3)  turns  upon 
the  peculiar  nature  of  a  Scotch  mortgage, 
and  is  not  in  point ;  but  Lord  Selbome 
does  not  deny  that  a  power  to  do  a  par- 
ticular thing  implies  a  right  to  do  every- 
thing which  is  necessary  to  the  proper 
exercise  of  the  power.  A  power  to  lend 
money  on  mortgage  in  England  carries 
with  it  the  right  to  redeem  all  prior  mort- 
gages, and  to  enter  into  poAession ;  and  the 
right  to  enter  into  possession  involves  the 
right  to  save  the  property  from  going  to 
ruin — In  re  The  Asiatic  Banking  JCorporor- 
tion;  Royal  Bank  of  India's  Com  (12). 
Secondly,  as  to  negligence.  The  only  duty 
of  the  directors  was  to  form  a  bona  fide 
judgment  upon  proper  materials  as  to  the 
sufficiency  of  the  loan,  and  that  duty  they 
discharged.  It  was  the  duty  of  the  soli- 
citor to  investigate  the  title;  and  the 
directors  ought  not  to  be  made  responsible 
for  his  de&ult — see  rule  49.  The  ques- 
tion is  not  whether  Sir  W.  Lewis  did  or 
did  not  put  too  high  value  on  the  property, 
but  whether  the  valuation  was  one  upon 
which  the  directors  were  entitled  to  r«ly. 
It  is  not  suggested  that  anything  was 
omitted  from  the  valuation  which  ought 
not  to  have  been  omitted,  and  therefore 
it  is  immaterial  that  the  directors  did  not 
prepare  any  formal  instructions;  nor  is 

(10)  61  L.  T.  692. 

(11)  67  Law  J.  Bep.  Chanc.  890;  Law  Rep. 
12  App.  Cas.  727. 

(12)  Law  Bep.  4  Ohano.  262. 


Digitized  by 


Google 


MlGHAEtiMlS  1889  to  MtGHA£LMAS  1890. 


Vol.  59.] 

Sh^ld  and  South  TorksMre  BMdAng  Society 

ihere  any  ground  for  saying  that  the 
valuer  was  not  employed  by  the  directors. 
Then  it  is  said  that  they  left  everything  to 
Allott ;  but  they  exercised  an  honest  judg- 
ment on  the  sufficiency  of  the  loan,  and  it 
was  not  to  be  expected  that  they  should 
all  visit  the  collieries.  The  liability  of 
directors  is  not  that  of  trustees,  and  if 
they  are  acting  within  their  powers  they 
are  not  liable  even  for  a  grave  error  of 
judgment — In  re  The  Faure  Ulectric  Ac- 
cumulcUor  Company  (Limited)  (13),  where 
Kay,  J.,  reviews  the  authorities.  We  rely 
upon  that  case  as  summing  up  the  law  on 
the  subject.  So  in  The  Leeds  Estate  Build- 
ing dx.  Campa/ny  v.  SJiepherd  (14)  it  waa 
sought  to  make  the  directors  liable,  inter 
alia  J  for  improvident  investments;  but 
that  part  of  the  action  was  dismissed.  That 
case  is  also  an  authority  for  the  proposi- 
tion that  the  Statute  of  Limitations  is  a 
good  defence  to  the  action  so  far  as  it  is 
founded  on  negligence. 

Upon  the  question  of  the  statute  the 
following  cases  were  also  cited  on  behalf 
of  the  defendants :  TJte  Meiropclitcun  Bwnk 
V.  Heiron  (15),  Knox  v.  Gye  (16),  Smith 
V.  Fox  (17),  Brovm  v.  Howard  (18), 
Whitehead  v.  Howard  (19),  Sh(yrt  v. 
ITCarihy  (20),  Howett  v.  Ymmg  (21),  and 
In  re  Hindmarsh  (22). 

Bighorn,  Q.C.,  and  Upjohn,  for  Brails- 
ford. — Assuming  the  loan  was  ultra  vires, 
the  directors  are  not  liable  in  the  absence 
of  fraud  or  negligence.  Directors  acting 
tdtra  vires  were  held  not  liable  in  the 
following  cases : — 

The  Land  Credit  Company  o/Irekmd  v. 
Fermay  (23),  Pickering  v.  Step/ienson  (24), 

(13)  68  Law  J.  Rep.  Ghana  48;  Law  Bep. 
40  Cai.  D.  141. 

(14)  67  Law  J.  Bep.  Chanc.  46;  Law  Rep. 
36  Ch.  D.  787. 

(16)  Law  Rep.  6  Ex.  D.  319. 

(16)  42  Law  J.  Rep.  Chanc.  234 ;  Law  Rep. 
6  £.  ft  I.  App.  666. 

(17)  6  Hare,  386;  17  Law  J.  Rep.  Chanc 
170. 

(18)  2  B.  &  B.  73. 

(19)  2  B.  &  B.  372. 

(20)  3  B.  ft  AM.  626. 

(21)  6  B.  ft  C.  259 ;  4  Law  J.  Rep.  (O.S.)  K.B. 
160. 

(22)  1  Dr.  ft  S.  129. 
(28)  Law  Rep.  5  Chanc.  768,  771. 
(24)  41  Law  J.  Rep.~  Chanc.  493,  600;  Law 

B^.  14  £q.  322, 341. 
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In  re  Denham  dh  Co.  (25),  The  London 
Financial  Association  v.  Kelk  (9),  and 
Studdert  v.  Grosvenor  (26). 

It  is  only  on  proof  of  fraud  or  negligence 
that  they  are  held  liable — In  re  The  County 
Marine  Insura/nce  Compa^ny  ;  Bomb's  Case 
(27),  In  re  The  National  Ftmds  Assurance 
Company  (28),  MarzeUHs  Case  (29),  In  re 
The  Oxford  Building  Society ;  ex  parte 
Smith  (30),  and  The  Leeds  Estate  Building 
Company  v.  Shepherd  (14). 

Pearson,  Q.C.,  and  Levett,  for  the  repre- 
sentatives of  Leader. — Directors  are  agents 
to  enter  into  contracts  on  behalf  of  their 
company,  and  their  liability  depends  upon 
the  law  of  principal  and  agent,  and  not 
upon  the  law  of  trustee  and  cestui  qui 
trust.  Where  the  principal  charges  his 
agent  with  exceeding  his  authority,  he  must 
prove  that  the  mandate  was  so  clear  that 
the  agent  could  have  no  doubt  as  to  its 
meaning,  and  if  the  agent  actually  exceeds 
his  authority  he  is  not  liable  if  he  does  so 
innocently — Story  on  Agency,  section  74 ; 
and  where  the  appointment  of  a  substitute 
is  expressly  authorised  or  is  necessary, 
the  agent  is  not  liable  for  the  mistakes  of 
the  substitute — Story  on  Agency,  section 
201,  Stone  v.  Cartwright  (31),  Bromley 
V.  CoxweU  (32),  and  RossUer  v.  The 
Trafalgar  Life  Assurance  Association 
(33). 

Upon  the  question  of  the  measure  of 
damages  they  cited  Cassahoglon  v.  Gibh 
(34). 

Eigby,  Q.C.,  in  reply. — ^This  is  not  the 
case  of  a  principal  suing  his  agent,  be- 
cause the  liquidator  represents  creditors, 
and  therefore  the  law  of  principal  and 
agent  does  not  apply.  A  bxiilding  society 
differs  from  a  trading  company  under  the 

(26)  53  Law  J.  Rep.  Chanc.  1113 ;  Law  Rep 
25  Ch.  D.  752. 

(26)  55  Law  J.  Rep.  Chanc.  689 ;  Law  Rep  . 
33  Ch.  D.  628. 

(27)  40  Law  J.  Rep.  Chanc.  277 ;  Law  Rep. 
6  Chanc.  104. 

(28)  48  Law  J.  Rep.  Chanc.  163  ,*  Law  Rep. 
lOCh.  D.118. 

(29)  28  W.  R.  641. 

(30)  66  Law  J.  Rep.  Chanc.  98;  Law  Rep. 
36  Ch.  D.  602. 

(31)  6  Term  Rep.  411. 
(82)  2  Bof .  ft  P.  438. 

(33)  27  Beav.  377. 

(34)  62  Law  J.  Rep.  Q.B.  638 ;  Law  Rep. 
11  Q.B.  D.  797. 
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Companies  Act,  and  the  position  of  the 
directors  of  a  biiilding  society  is  anaLogous 
to  that  of  trustees,  and  not  to  that  of 
managing  partners  of  a  trading  concern. 


Cur,  ad/o,  vuU, 

Stirlikg,  J.  [stated  the  £act&  substan- 
tially in  the  terms  above  set  forth,  and 
continued:]  The  transactions  impeached 
in  the  action  divide  themselves  into  three 
heads :  first,  the  original  advance  of 
25,000^.  in  18V  8;  secondly,  the  advance 
of  41,000^.  in  November,  1881 ;  and, 
thirdly,  the  expenditure  for  the  preserva- 
tion, maintenance,  and  working  of  the 
colliery.  Each  of  these  matters  involves 
somewhat  different  considerations,  and  I 
propose  to  deal  with  them  separately. 

The  original  advance  of  25,000^.  is 
attacked  on  the  grounds  that  it  was  be- 
yond the  powers  of  the  society,  or  at  all 
events  of  the  directors ;  and,  further,  that 
it  was  made  so  recklessly  and  improvi- 
dently  as  to  render  the  directors  liable  in 
respect  of  it,  even  if  it  was  within  their 
powers.  First,  then,  was  the  advance 
beyond  the  powers  of  the  society  1  The 
object  of  the  society  is  to  make  advances 
"  upon  security  of  freehold,  copyhold,  and 
leasehold  estate."  It  issaidthattheadvance 
of  25,000^.  was  not  made  on  such  security, 
but  on  the  security  of  the  coDiery  and 
mines  carried  on  by  Mr.  Joseph.  In  £ax;t, 
however,  the  Dunraven,  Hendrewen,  and 
Blaengwynfi  properties  were  held  under 
leases,  and  constituted  leasehold  estate. 
The  leases  included  minerals,  which  were 
to  be  worked  and  got  by  the  lessees.  The 
property  offered  as  security  was,  there- 
fore, to  some  extent  of  a  wasting  nature, 
and  its  value  was  affected  by  its  being 
used  for  the  purposes  of  the  colliery  busi- 
ness carried  on  by  Joseph.  Those  were 
matters  fit  and  proper  to  be  considered  in 
determining  what  amount  should  be  ad- 
vanced on  the  security  of  the  leasehold 
property ;  but,  in  my  judgment,  it  cannot 
be  said  that  the  society  was  precluded  by 
reason  of  the  existence  of  those  circum- 
stances from  making  any  advance,  how- 
ever small,  on  mortgage  of  it ;  and  I  am 
therefore  of  opinion  that  this  part  of  the 
transaction  was  not  beyond  the  powers  of 


the  society.  Whether  the  sum  advanced 
was  properly  advanced  is  a  matter  which 
requires  subsequent  consideration. 

It  was  next  said  that  the  advance  was 
notmadeexclusivelyonthe  security  of  lease- 
hold estate,  but  was  made  partially  on  the 
security  of  the  interests  of  Mrs.  Joseph  and 
her  children  in  the  fimds  held  on  the  trusts 
of  the  two  settlements  of  the  28th  of 
September,  1876,  and  the  15th  of  January, 
1877  ;  it  was  said  that  those  interests  con- 
stituted an  essential  and  integral  part  of 
the  securities  taken  by  the  plaintiff  society, 
and  that  reliance  was  placed  upon  them 
by  the  directors ;  and  it  was  contended 
that  the  inclusion  of  those  interests  in  the 
securities  vitiated  the  whole  transaction — 
that,  in  fact,  the  inclusion  of  any  personal 
element  in  the  security  would  vitiate  such 
a  transaction.  If  this  contention  were 
pushed  to  its  utmost  extent,  then  it  would 
seem  to  follow  that  the  inclusion  in  the 
building  society's  mortgage  of  a  personal 
covenant  by  the  mortgagor  for  repayment 
of  the  advance  and  reliance  placed  by  the 
officers  of  the  society  on  the  solvency  of 
the  mortgagor  might  equally  vitiate  any 
transaction  of  which  those  were  elements. 
Yet  it  was  not  disputed  in  argument,  and 
in  my  judgment  properly,  that  a  building 
society  making  an  advance  to  a  member 
on  the  security  of  freehold,  copyhold,  or 
leasehold  estate,  might  take  from  him  a 
personal  covenant  for  payment  of  what 
might  be  due  from  him  to  the  society;  and 
I  think  that  the  officers  of  the  society 
might,  to  a  certain  extent,  and  for  certain 
purposes,  rely  on  the  solvency  of  the 
mortgagor.  For  example,  an  action  on 
the  covenant  of  a  solvent  borrower  affords 
an  effectual  and  comparatively  speedy  and 
inexpensive  mode  of  recovering  what  is  due, 
and  may  be  the  means  of  avoiding  the 
delay,  costs,  and  liability  incident  to  reme- 
dies (such  as  foreclosing,  sale,  or  entry  into 
possession)  available  only  against  the  sub- 
ject-matter of  the  security.  If  the  cir- 
cumstances of  the  borrower  are  such  that 
his  personal  covenant  is  without  value, 
the  building  society  may,  in  my  opinion, 
secure  a  like  advantage  by  means  of  the 
personal  guarantee  of  a  third  party  or 
a  charge  on  some  readily  available  pure 
personal  estate.    The  benefit  so  obtained 
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must,  howefv^  be  ptirely  collateral,  and 
the  validity  or  propriety  of  the  transaction 
is  to  be  tested  as  if  no  such  ingredient 
entered  into  it.  If  there  be  no  freehold, 
copyhold,  or  leasehold  estate  comprised  in 
the  secuxity,  or  if  the  estate  so  comprised 
be  merely  nominal,  or  its  value  out  of  all 
proportion  to  the  amount  advanced,  the 
transaction  is  beyond  the  powers  of  the 
society,  and  invalid ;  but  where,  as  here, 
the  borrower  offers  as  security  such  estate 
to  a  substantial  extent,  an  advance  is 
within  the  powers  conferred  by  the  Act 
of  1874 ;  and  the  question  for  the  officers 
of  the  society  to  determine  is  what  amount 
may  properly  be  advanced,  and  that  they 
must  decide  having  regard  solely  to  the 
nature  and  value  of  the  freehold,  copy- 
hold, or  leasehold  estate  offered  to  them, 
and  without  reference  to  the  solvency  of 
the  borrower  or  the  worth  of  any  personal 
estate  he  may  be  willing  to  throw  in. 

Next,  it  is  to  be  considered  whether  the 
transaction,  though  within  the  powers  of 
the  society,  was  within  the  powers  of  the 
directors,  and  here  it  will  ba  convenient 
to  commence  with  some  general  observa- 
tions as  to  the  position  and  duties  of 
directors  of  such  societies.  It  has  been 
laid  down — and  I  take  it  to  be  established 
law — that  directors  of  trading  companies 
are  not  trustees  in  the  sense  in  which  that 
term  is  used  with  reference  to  settlements 
or  wills.  The  question  is  discussed  and  the 
authorities  considered  in  the  recent  case 
of  7n  re  The  Faure  Electric  AocwnmUUor 
Gcmpcmy  (13),  and  it  is  sufficient  for  me  to 
refer  to  the  judgment  of  Mr.  Justice  Kay 
at  pages  51  and  52  of  the  Lava  Jov/mal 
report.  It  is  said,  however,  that  the  rules 
there  laid  down  refer  to  trading  companies 
incorporated  under  the  Companies  Acts, 
and  that  the  directors  of  building  societies 
incorporated  under  the  Building  Societies 
Act,  1874,  are  in  a  different  position. 
Such  societies,  according  to  section  13  of 
that  Act,  are  established  ''  for  the  purpose 
of  nusing  by  the  subscriptions  of  the 
members  a  stock  or  fund  for  making  ad* 
vances  to  members  out  of  the  funds  of  the 
society  upon  security  of  freehold,  copy- 
hold, or  leasehold  estate."  It  has  been 
repeatedly  pointed  out  that  the  objects  of 
sQcfa  societies   are  twofold— on  the  one 
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hand,  to  assist  some  of  the  members  to 
obtain  advances  on  the  security  of  their 
property;  on  the  other  hand,  to  assist 
others  to  obtain  a  high  rate  of  interest  on 
their  money.  Thus,  in  the  judgment  in 
Fleming  v.  *SeZ/'(35),  in  which  Lord  Cran- 
worth  elaborately  explained  the  nature 
and  objects  of  such  societies  as  were  esta- 
blished under  the  Act  6  &  7  Will.  4.  c.  32, 
he  says,  "  In  truth,  the  whole  scheme  is  but 
an  elaborate  contrivance  for  enabling  per^ 
sons  having  sums  for  which  they  have  no 
immediate  want  to  lend  them  to  others  at  a 
very  high  rate  of  interest ; "  and  in  the  case 
of  In  re  The  Guarddan  Fermcment  £en^ 
Building  Society  (36)  Sir  George  Jessel, 
Master  of  the  Eolls,  says  of  the  same  Act, 
'^  It  was  the  object  to  assist  some  of  the 
members  to  obtain  freehold  or  leasehold 
property,  and  some  a  high  rate  of  interest." 
Sinular  observations  apply  to  societies  in- 
corporated under  the  Act  of  1874.  These 
societies,  therefore,  in  one  aspect  of  them 
have  for  their  object  the  acquisition  of 
gain  in  the  shape  of  a  high  rate  of  interest 
by  the  investing  members ;  and  the  direc- 
tors ought  not,  in  my  opinion,  any  more 
than  the  directors  of  companies  formed 
under  the  Act  of  1862,  to  be  held  liable 
upon  the  rules — ^which  Lord  Justice  James 
in  Marzetti^e  Gaee  (29)  said  were,  in  his 
opinion,  too  strict  rules — ^laid  down  by  the 
Court  of  Chancery  with  respect  to  the 
duties  of  trustees  of  wills  and  settlements 
where  the  preservation  of  the  trust  funds 
is  the  primary  object. 

Some  of  the  observations  of  the  other 
learned  Judges  who  took  part  in  the  deci- 
sion in  that  case  also  deserve  considera- 
tion. The  present  Master  of  the  Bolls 
says,  ''  The  question  is  whether  Mr.  Mar- 
zetti  has  been  guilty  of  such  negligence  as 
would  make  him  liable  in  an  action.  Mere 
imprudence  is  not  such  negligence,  want 
of  judgment  is  not.  It  must  be  such  neg- 
ligence as  wo\ild  make  a  man  liable  in 
point  of  law.  Mr.  Marzetti  has  been 
guilty  of  not  making  those  enquiries  which 
a  person  of  ordinary  care  in  his  position 
would  have  made."    And  Lord  Justice 

(35)  3  De  Gex,  M.  &  G.  997;  24  Law  J.  Bep. 
Chanc.  29. 

(86)  62  Law  J.  Bep.  Chanc.  867;  Law  Bep. 
28  Oh.  D.  440. 
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Cotton  says,  ''  Trustees  are  liable,  what- 
ever trouble  they  take,  if  the  fiind  in 
their  care  goes  not  according  to  the  trust. 
Opinions  of  counsel,  bona  fdes^  or  care  do 
not  protect  them.  Now,  directors  are 
confidential  agents,  with  the  liabilities  of 
trustees,  but  they  have  a  large  discretion, 
and  if  they  act  bona  fide  they  are  relieved, 
and  are  not  liable  for  want  of  judgment 
or  error  if  they  make  a  payment  which  is 
in  £act  not  for  the  purposes  of  the  com- 
pany." 

In  the  exercise  of  this  large  discretion, 
the  directors  may,  as  I  conceive,  properly 
make  advances  on  classes  of  securities  for- 
bidden to  ordinary  trustees.  One  rule 
which  is  binding  on  ordinary  trustees  is 
thus  stated  by  Lord  Watson  in  Leaavydv, 
WhUeUy  (11) :  ''  Business  men  of  ordinary 
prudence  may,  and  frequently  do,  select 
investments  which  are  more  or  less  of  a 
speculative  character,  but  it  is  the  duty  of 
a  trustee  to  confine  himself  to  that  class 
of  investments  which  are  permitted  by 
the  trust,  and  likewise  to  avoid  all  invest- 
ments of  that  class  which  are  attended 
with  hazard."  In  my  judgment  directors 
are  not  under  an  obligation  to  avoid  invest- 
ments attended  with  hazard,  but  might,  in 
the  absence  of  anything  to  the  contrary  in 
the  rules  or  articles  of  association,  act  in 
the  same  manner  as  men  of  business  of 
ordinary  prudence,  and,  if  any  particular 
society  or  company  should  deem  such 
powers  too  wide,  it  will  be  competent  to 
the  members  to  properly  frame  rules  or 
articles  to  impose  such  restrictions  as  they 
may  deem  advisable. 

Is  there  then  to  be  found  in  the  rules 
any  limitation  on  the  powers  of  the  direc- 
tors as  regards  the  nature  of  the  property 
on  the  security  of  which  they  may  make 
advances  f  It  is  observed  that  the  rules 
of  the  society,  though  they  deal  with 
various  special  kinds  of  property,  contain 
no  reference  to  collieries.  It  is  pointed 
out  that  one  of  the  permanent  officers  of 
the  society  is  the  surveyor,  whose  duty 
it  is  to  survey  and  value  property  offered 
as  security,  and  whom  the  directors  were 
bound  to  consult ;  and  it  is  said  that  inas- 
much as  the  property  offered  by  Mr.  Joseph 
was  of  such  a  nature  that  Mr.  Innocent, 
the  duly  appointed  surveyor,  was  (as  is 
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admitted  on  both  sides)  not  qualified  to 
give  an  opinion  as  to  its  value,  the  directors 
ought  at  once  to  have  seen  that  it  was  not 
one  which  they  were  authorised  to  accept. 
Rule  54  (as  to  the  alteration  of  mort- 
gaged property)  was  also  referred  to  as 
shewing  that  the  directors  had  no  power 
to  take  the  security  of  a  wasting  property 
such  as  a  colliery  in  active  operation. 
Now  the  rules  of  the  society  appear  to  be 
frumed  on  the  supposition  that  the  pro- 
perty likely  to  be  most  fi^uently  or  ordi- 
narily offered  as  security,  or  at  all  events 
one  class  of  such  property,  would  be  land 
on  which  buildings  were,  or  were  proposed 
to  be,  erected,  and  there  are  to  be  found 
rules  dealing  with  that  kind  of  property. 
Mr.  Innocent  was  an  architect,  and  quali- 
fied to  survey  and  value  such  property, 
and  was  doubtless  chosen  to  fill  the  office 
of  surveyor  in  the  like  expectation,  but  I 
do  not  find  anything  in  the  rules  which 
limits  the  operations  of  the  society  to  that 
or  any  other  species  of  property.  The 
terms  of  rule  47  are  of  the  widest  possible 
description  :  "  The  funds  of  the  society 
shall  be  applied  in  making  advances  to 
members  in  respect  of  the  ^ares  held  by 
them  on  legal  or  equitable  mortgage  of 
freehold,  copyhold,  or  leasehold  pro- 
perty"; and  it  was  therefore  within 
the  powers  of  the  directors  to  accept 
any  such  property  as  security.  It  might 
be  difficult,  or  even  impossible,  to  find 
a  person  duly  qualified  to  advise  them 
as  to  the  value  of  every  species  of  such 
property ;  and  the  rules  do  not  appear  to 
me  either  eicplicitly  or  by  implication  to 
prohibit  them  from  obtaining  the  advice 
of  a  duly  qualified  expert  in  a  particular 
case  where  the  permanent  surveyor  might 
not  happen  to  be  such.  As  to  rule  54,  it 
appears  to  be  directed  to  a  different  matter, 
and  to  have  for  its  object  to  secure  that 
changes  in  the  nature  of  the  moitgaged 
property  shall  receive  the  sanction  of  the 
directors.  I  am  therefore  of  opinion  that 
the  proposed  transaction  was  within  the 
powers  of  directors. 

I  have  now  to  consider  whether  the 
defendants  who  appear  have  so  acted  with 
reference  to  the  transaction  which  is  within 
their  powers  as  to  be  held  liable  for  the 
advance  of  the  25,000^.     Now,  in  the  first 
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place,  it  must  be  observed  tbat  no  question 
is  raised  as  to  tbe  good  faith  of  the  defen- 
dants. The  pleadings  do  not  charge  them 
with  dishonesty  or  want  of  bona  fides,  and 
any  such  case  was  expressly  repudiated  by 
the  liquidator  in  the  witness-box.  He 
said,  in  answer  to  a  question  put  to  him 
in  cross-examination,  "  I  do  not  suggest 
that  they  (the  defendants)  acted  other- 
wise than  in  good  faith.  I  do  not  think 
they  intended  to  do  wrong.  They  may 
have  been  negligent  and  relied  too  much 
on  others."  And  I  may  add  that  nothing 
occurred  in  the  course  of  the  evidence 
which  would  lead  me  to  suppose  the 
opinion  so  expressed  was  otherwise  than 
correct. 

Next,  I  think  it  right  to  point  out  that 
the  defendants  who  appear  occupied  a 
totally  different  position  from  Mr.  Allott. 
He  was  in  direct  communication  with  Mr. 
Joseph,  and  took  an  active  part  in  en- 
quiring into  the  nature  and  valvie  of  the 
security  offered  by  him.  The  other  di- 
rectors— I  leave  Loxley  out  of  considera- 
tion— simply  exercised  their  judgment  on 
the  matenals  submitted  to  them,  and  their 
defence  is,  in  substance,  that  they  acted  on 
the  reports  of  Sir  William  Lewis,  and,  in 
particular,  that  of  the  30th  of  May,  1878  ; 
that  those,  in  fact,  were  documents  on 
which  they  were  entitled  to  act,  and  which 
justified  the  action  taken  by  them  ;  that 
they  have  been  guilty  of  no  neglect  or 
default,  or,  at  any  rate,  such  as  would 
deprive  them  of  the  protection  conferred 
by  rule  14.  Now,  Sir  William  Lewis  was 
the  agent  for  the  Marquis  of  Bute  and 
other  large  colliery  proprietors  in  South 
Wales,  with  the  mining  properties  in 
which  he  states  that  he  has  been  acquainted 
for  a  period  of  thirty-five  years.  Of  his 
professional  qualities  as  an  expert  to  advise 
the  plaintiffs  there  can  be  no  doubt.  Mr. 
Brown  and  Mr.  Higson,  expert-witnesses 
called  on  behalf  of  the  plaintiffs,  admitted 
that  he  was  an  experienced  valuer  of 
mining  property,  and  competent  to  give 
a  trustworthy  opinion  on  its  value.  One 
of  them  (Mr.  Higson)  said  he  was  quite 
equal  to  eitha:  Mr.  Brown  or  himself. 
Various  objections  were,  however,  taken 
to  him  and  the  reports  he  made.  It  was 
said  that  he  was  a  personal  friend  of  Mr. 
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Joseph,  and  an  advocate  of  the  loan,  and 
that,  under  those  circumstances,  he  was 
not  a  reliable  adviser.  Now  his  name 
appears  to  have  been  brought  before  the 
directors  for  the  first  time  on  the  15th  of 
April.  It  0CC1U9  in  Mr.  Joseph's  letter 
of  the  5th  of  April,  along  with  the  names 
of  four  other  gentlemen,  none  of  whom 
are  shewn  to  be  incompetent,  and  two  at 
least  of  them  being  admitted  by  Messrs. 
Brown  and  Higson  to  have  been  experi- 
enced and  competent  valuers  of  mining 
property.  At  the  board  meeting  it  is 
stated  by  the  defendant  Brailsford  that 
Mr.  Allott  reported  that  he  had  selected 
Sir  William  Lewis  as  first  on  the  list,  and 
had  been  in  commimication  with  him,  and 
on  this  report,  and  on  the  strength  of  Sir 
William  Lewis  being  the  Marquis  of  Bute's 
agent,  the  directors  appear  to  have  sanc- 
tioned the  employment  of  Sir  William 
Lewis  to  advise  them.  I  am  unable  to  see 
that  in  this  respect  they  have  fiuled  to 
exercise  ordinary  care. 

As  regards  his  advocacy  of  the  loan,  it 
certainly  appears  from  the  letter  of  his 
dated  the  25th  of  May,  1878,  that  he 
urged  the  loan  on  Mr.  Allott.  It  is  pos- 
sible that  very  cautious  persons  might  have 
considered  that  in  this  he  was  stepping 
beyond  his  province  as  an  adviser  of  the 
society,  and  might  have  been  led  to  dis- 
trust the  advice  he  gave.  But,  however 
this  may  be,  there  is  no  evidence  that  this 
letter  was  brought  before  the  other  di- 
rectors, or  that  any  of  them  knew  that  he 
was  in  any  way  pressing  the  making  of  the 
advance,  and  I  have  been  unable  to  come 
to  the  conclusion  that  any  of  the  directors 
other  than  Mr.  Allott  were  aware  of  any 
circumstances  as  regards  Sir  William  Lewis 
which  ought  to  have  led  them  to  look  with 
suspicion  on  his  reports  or  statements. 

It  is  further  said  that  Sir  William  Lewis 
received  no  instructions  on  behalf  of  the 
plaintiff  society,  that  he  valued  the  property 
not  as  on  behalf  of  the  intending  morc- 
gagees,  but  on  behalf  of  the  mortgagor ; 
and  great  stress  was  laid  on  the  letter  of 
the  27th  of  April,  1878,  by  him  to  Allott, 
in  which  he  aaid  :  "  I  do  not  know  whether 
I  am  supposed  to  be  acting  for  you  or  for 
Mr.  Joseph  in  the  matter."  Now  it  is 
true  that  no  formal  instructions  appear  to 
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have  been  given  to  Sir  William  Lewis; 
but  on  the  15th  of  April  there  was  before 
the  board  his  letter  dated  the  11th  of 
April,  1878,  in  which  he  proposed  to  meet 
Mr.  Allott  at  the  colliery.  Mr.  Allott's 
visit  was  sanctioned  at  that  meeting. 
Mr.  Allott  was  an  accountant  and  a  per- 
son of  experience  in  colliery  matters,  and 
it  seems  to  me  that  the  directors  were  jus- 
tified in  entrusting  to  him  the  duty  of 
communicating  with  Sir  William  Lewis, 
and  it  is  not  made  out,  in  my  opinion, 
that  anything  which  it  was  essential  and 
proper  that  he  (Sir  W.  Lewis)  should 
know  for  the  purposes  of  his  valuation 
was  withheld  from  him.  His  report  of 
the  27th  of  April,  1878,  was  addressed  to 
Mr.  Allott,  and  begins  thus:  ''In  com- 
pliance with  your  request,  I  visited  the 
Dunraven  colliery  on  Tuesday  last  with 
the  view  of  advising  you  as  to  the  con- 
ditions," <fec.  And  this  document  was  sub- 
mitted to  the  board.  If,  in  point  of  fSact, 
Sir  W.  Lewis  did  value  on  behalf  of  the 
mortgagor  (which  is  not,  in  my  opinion, 
made  out),  he  nevertheless  appears  to  me 
to  have  filmed  his  report  in  such  a  way 
as  naturally  to  lead  the  directors  (again 
excepting  Mr.  Allott)  to  believe  that  he 
was  acting  for  them  and  valuing  on  their 
behalf.  The  letter  of  the  27th  of  April, 
1878,  means,  I  think,  no  more  than  this, 
that  Sir  William  Lewis  did  not  know  to 
whom  he  was  to  look  for  his  fees;  but, 
whether  this  be  so  or  not,  there  is  no  evi- 
dence that  that  letter  was  ever  laid  before 
the  directors,  nor  do  I  think  that  they 
could  suppose  that  Sir  William  Lewis  was 
acting  otherwise  than  on  their  behalf.  I 
think,  therefore,  that,  as  men  of  business, 
they  might  reasonably  accept  the  reports 
of  Sir  W.  Lewis  as  documents  obtained 
on  their  behalf  and  with  a  view  to  their 
making  the  proposed  advance. 

Were,  then,  those  reports  such  as  on 
the  fiswje  of  them  to  justify  what  they  did  ? 
Now,  the  loan  was  in  the  first  place  sanc- 
tioned at  the  meeting  of  the  Ist  of  May, 
1878.  At  that  time  no  detailed  valuation 
of  the  properties  had  been  laid  before  the 
directors,  and  it  was  said  that  there  would 
have  been  a  want  of  care  on  the  part  of 
the  directors  if  that  advance  had  been 
made  simply  on  the  materials  which  up  to 
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that  time  had  been  brought  to  their  notice, 
I  do  not  think  I  am  called  upon  to  decide 
that  question.  In  point  of  £Ekct  the  ad- 
vance was  not  so  made.  The  matter  was 
again  brought  before  them  and  recon- 
sidered on  the  4th  of  June,  and  it  is  by 
what  they  did  on  that  day  that  their 
liability  must  be  determined. 

Further,  in  dealing  with  the  case  the 
value  of  the  personal  security  of  Mr. 
Joseph,  and  of  the  collateral  security  (such 
as  it  was)  given  by  Mrs.  Joseph  and  her 
children,  must,  as  I  have  alr^idy  pointed 
out,  be  laid  out  of  consideration,  and  the 
question  is  whether  the  detailed  report  of 
the  30th  of  May,  taken  in  conjunction 
with  the  previous  reports  of  Sir  W. 
Lewis  as  to  the  value  of  the  leasehold 
property,  was  such  as  to  justify  them  in 
making  the  advance  of  25,000Z.  Now, 
that  report  of  the  30th  of  May  gives  a 
separate  valuation  of  the  several  items, 
shewing  that  the  property  on  which  the 
plaintiffs  were  to  have  the  first  charge  was 
of  the  value  of  upwards  of  20,000l,  and 
that  on  which  they  were  to  have  a  second 
charge  was  of  the  value  of  upwards  of 
109,000^.,  leaving  a  margin  of  upwards  of 
69,000/.  after  deiucting  the  fii^  charge 
of  40,000Z.  It  also  contains  statements 
from  which  it  would  be  reasonably  in- 
ferred— if  indeed  that  was  not  apparent  on 
the  fiice  of  the  matter — that  the  property 
was  of  a  speculative  description  and  de- 
pendent for  its  value  on  the  course  of 
trade.  Such  property  would  not,  accord- 
ing to  the  decision  in  Lea/royd  v.  WhM&y 
(11),  have  formed  a  proper  subject  for  an 
advance  by  trustees  of  an  ordinary  will  or 
settlement;  but,  for  the  reasons  already 
given,  I  think  that  the  rules  which  bind 
trustees  do  not  apply  to  directors  of  build- 
ing societies,  and  that  the  latter  are  not 
precluded  from  making  advances  on  secu- 
rities of  a  speculative  nature. 

Again,  part  of  the  security  consisted  of 
a  second  mortgage,  on  which  rules  of 
the  Court  prohibit  ordinary  trustees  from 
making  advances.  That  prohibition,  I 
apprehend,  rests  on  the  ground  that  such 
security  is  of  the  class  which  is  attended 
with  hazard.  The  risk  is  twofold.  First, 
there  is  the  danger  attendant  on  the  ab- 
sence of  the  legal   estate,  which  would 
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usually,  at  all  events,  be  in  the  first  mort- 
gagees. As  to  this,  it  may  be  pointed  out 
that  rule  47  expressly  authorises  advances 
on  equitable  mortgages,  so  that  the  di- 
rectors were  not  limited  to  securities  under 
which  a  l^al  estate  would  become  vested 
in  them.  Secondly,  there  is  the  danger 
arising  from  the  probable  want  of  means 
on  the  part  of  the  mortgagor  to  pay  off 
the  first  mortgagee  in  the  event  of  his 
attempting  to  enforce  his  right  by  fore- 
closure, to  the  disadvantage  of  the  second 
mortgagee.  This  risk  is  one  which,  as  it 
seems  to  me,  a  man  of  business  and  ordi- 
nary prudence  might  be  willing  to  incur. 
Under  these  circumstances  I  am  unable 
to  come  to  the  conclusion  that  the  directors 
shewed  a  want  of  ordinary  care,  or  were 
guilty  of  negligence,  in  acting  on  the 
reports  of  Sir  W.  Lewis. 

It  is,  however,  to  be  observed  that  in 
the  property  on  which  the  plaintiff  society 
was  to  have  a  first  charge  is  included 
Blaenselsig,  to  which  Mr.  Joseph,  the 
mortgagor,  had  no  title,  legal  or  equitable. 
Of  this  Sir  W.  Lewis  was  well  aware, 
and  I  have  already  mentioned  the  ex- 
planation he  gave  in  the  witness-box. 
Sir  W.  Lewis  fiirther  said  in  his  evidence 
that  the  &ct  was  known  to  Mr.  AUott. 
As  against  him  I  am  not  at  liberty  to 
avail  myself  of  this  evidence;  but  the 
statement  of  claim  contains  an  allegation 
that  Joseph  had  not  entered  into  any 
binding  agreement  for  a  lease  of  the 
Blaensdsig  minerals,  ''as  the  directors 
well  knew  " — an  allegation  which  must  be 
taken  to  be  true  as  regards  Mr.  Allott. 
It  wbjs  the  duty  of  Mr.  Allott  if  he  knew 
it  to  call  the  attention  of  his  co-directors 
to  it.  But,  so  &r  from  that,  we  find  him 
speaking  in  his  letter  of  the  4th  of  June, 
1878,  of  the  Bute  lease  as  if  a  lease  of 
Blaenselsig  had  been  actually  granted; 
and  Mr.  Eidner,  the  secretary  of  the 
society,  in  referring  the  matter  to  the 
solicitor,  says,  in  a  letter  of  the  5th  of 
June :  ''  There  is  to  be  a  first  charge  on 
Tydraw  House  and  surface,  with  tipping 
rights  also  upon  the  Earl  of  Jersey  mineral 
leases,  and  a  lease  just  obtained  from  the 
Marquis  of  Bute  and  Mr.  Homfray." 
That  it  became  known  to  the  solicitor  in 
the  course  of  the  preparation  of  the  secu- 
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rities  that  such  a  lease  did  not  exist  is 
obvious  from  the  form  of  the  security 
ultimately  taken.  Yet,  notwithstanding 
the  provision  of  rule  26,  directing  him, 
"  where  such  title  is  not  deemed  by  him 
good  and  sufficient,''  to  render  a  report 
thereof  in  writing  to  the  directors,  he 
made  no  report  of  any  kind  on  the  sub- 
ject, nor  did  he  avail  himself  of  the  right 
of  attending  meetings  of  the  directors 
(conferred  by  the  same  rule)  to  bring  the 
matter  before  the  board.  The  solicitor, 
though  still  living,  was  not  called  as  a  wit- 
ness, and  I  know  not  what  explanation  he 
may  have  to  offer  of  that  which,  prima 
fa^^  would  seem  to  be  an  omission  on  his 
part.  In  the  result,  the  absence  of  title 
to  Blaenselsig  was  not  brought  to  the 
knowledge  of  the  directors  other  than 
Allott. 

Neither,  again,  do  I  know  how  it  hap- 
pens that  the  same  solicitor  did  not  report 
to  the  board  that  the  requisition  as  to 
the  production  of  receipts  was  not  com* 
plied  with,  because  it  appears  by  the  evi- 
dence that  at  the  time  when  the  mortgage 
was  completed  the  rents  and  royalties 
were  in  arrear.  This  fiaict,  however,  was 
not  known  to  the  directors,  whose  case  I 
am  now  considering,  and  on  the  whole  I 
come  to  the  conclusion  that  they  have  not 
been  guilty  of  any  neglect  or  default  such 
as  would  deprive  them  of  the  benefit  of 
rule  14. 

The  advance  of  41,000^.  in  November, 
1881,  is  next  to  be  considered.  It  is 
of  a  totally  different  nature  from  that 
of  the  25,000^.  It  does  not  fell  with- 
in the  category  of  ordinary  advances  to 
members,  for  it  was  made  on  terms 
other  than  those  prescribed  by  rule  60. 
It  was  not  an  investment  of  any  portion 
of  the  funds  of  the  society,  for  there  were 
no  funds  to  invest,  and  the  money  actually 
used  was  borrowed.  There  is  no  rule 
which,  in  express  terms,  sanctions  such  an 
advance,  but  it  was  sought  to  be  justified 
in  argument  on  the  ground  that  the  di- 
rectors having  power  to  make  advances  on 
second  mortgage,  had  by  implication  power 
to  redeem  a  prior  charge,  and  that  this 
was  the  best,  and  indeed  the  only,  course 
open  to  them  under  the  circumstances. 

To  this  it  was  answered  on  behalf  of  the 
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S/i^eld  and  South  Yorkshire  Building  Society 
plaintifi^  that  the  directors  had  no  such  im- 
plied power,  and  in  support  of  this  propo- 
sition the  case  of  SmcUl  v.  Smith  (3)  was 
relied  upon.  That  case  came  before  the 
House  of  Lords  on  appeal  from  the  Court 
of  Session  in  Scotland.  It  appeared  that 
a  building  society  in  Scotland  incorporated 
under  the  Act  of  1874  had  made  an  ad- 
vance to  a  Mr.  McDonald,  a  member  of 
the  society,  on  the  security  of  certain  pro- 
perty subject  to  a  prior  charge  in  fevour 
of  Small  and  others,  the  appellants  to  the 
House  of  Lords,  for  3,000/.  This  security 
contained  a  proviso  enabling  the  society 
to  pay  off  this  prior  charge,  and  binding 
McDonald,  the  mortgagor,  to  repay  to  the 
society  the  expenses  of  discharging  the 
prior  security.  The  prior  incumbrancers, 
the  appellants,  gave,  as  by  the  law  of 
Scotland  they  were  entitled  to  do,  notice 
that  they  proposed  to  exercise  the  power 
of  sale  incidental  to  their  security,  and 
thereupon  negotiations  took  place  between 
them  and  the  directors  of  the  building 
society,  which  resulted  in  the  grant  by 
the  directors  of  a  bond  whereby  the 
society,  in  consideration  of  the  appellants 
forbearing  for  six  months  to  exeixnse  the 
power  of  sale,  became  bound  at  the  expi- 
ration of  that  period  to  pay  to  the  appel- 
lants what  was  due  on  their  prior  incum- 
brance. The  consideration  for  this  bond 
did  not  appear  on  the  face  of  it,  but  was, 
in  fact,  the  appeUants'  forbearance  to  ex- 
ercise the  power  of  sale.  The  question 
was  whether  that  was  binding  on  the 
society.  The  rules  expressly  empowered 
the  directors,  on  the  failure  of  an  advanced 
member,  to  pay  what  was  due  from  him,  to 
enter  into  possession  and  receive  the  rents 
and  profits,  and  to  seU,  and  it  was  pro- 
vided that  when  such  default  was  made 
the  society  should  have  full  power  to  act 
in  every  respect  as  absolute  proprietor  and 
owner  of  the  property.  There  was  also  a 
rule  that  the  directors  should  have  power 
to  act  for  the  society  in  accordance  with 
the  rules  in  any  matter  which  might  arise. 
It  was  held  that  neither  under  the  special 
powers  which  were  conferred  on  the  board 
of  directors  by  the  rules  of  the  society, 
nor  under  the  general  powers  vested  in 
them  by  implication,  could  the  giving  of 
the  bond  in  question  be  justified,  and  it 
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was  held  not  to  be  valid.  The  case,  there- 
fore, is  a  different  one  from  the  one  which 
I  have  to  consider,  and  it  is  important  to 
see  the  grounds  upon  which  tins  conclu- 
sion was  based.  Lord  Selbome,  who  first 
advised  the  House,  says  this  at  page  129 : 
'*!  entirely  adhere  to  what  was  said  in 
this  House  in  the  case  of  The  Attorney- 
General  v.  The  Great  Baatem  Railway 
Company  (37),  that  when  you  have  got 
a  main  purpose  expressed,  and  ample  au^ 
thority  given  to  effectuate  that  main  pur- 
pose, things  which  are  incidental  to  it,  and 
which  may  reasonably  and  properly  be 
done,  and  against  which  no  express  prohibi- 
tion is  found,  may  and  ought  prima  f cum  to 
follow  from  the  authority  for  effectuating 
the  main  purpose  by  proper  and  general 
means.  I  thmk  it  is  quite  right  to  invite 
your  Lordships  to  apply  that  principle  to 
the  present  case.  In  order  to  see  how 
it  applies,  we  must  ascertain,  first  of  all, 
what  the  main  purpose  here  is,  then  what 
ai*e  the  general  powers  of  the  directors, 
then  what  are  their  special  powers ;  and 
then,  supposing  that  this  is  not  within  the 
natural  meaning  either  of  their  general 
powers  or  of  their  special  powers,  whether 
it  can  be  brought  in  as  incidental  to  the 
main  purpose,  and  a  thing  reajBonably  to 
be  done  for  effectuating  it."  Then  his 
Lordship  discussed  first  of  all  the  purposes 
of  the  society,  and  then  the  general  powers 
of  the  directors,  and  then  their  special 
powers,  and  he  found  nothing  in  them 
which  would  justify  the  transaction  which 
was  the  subject-matter  of  the  litigation 
in  that  case.  Then  he  goes  on  at  ptige 
133  to  say  this :  "  The  argument  really  is 
that  because  the  rules  permit  this  kind  of 
security  to  be  taken — ^that  is  to  say,  give 
very  ku-ge  and  general  powers  as  to  secu- 
rities, which  do  not  exclude  the  taking  of 
a  security  on  which  there  is  a  prior  mort- 
gage— ^therefore  there  is  a  potential  ne- 
cessity for  entering  into  a  transaction  of 
this  kind  to  protect  that  security,  and 
therefore  there  is  a  reasonable  implica- 
tion that  there  is  power  to  do  it.  But  I 
wholly  deny  that  there  is  any  potential 
necessity  at  all.     If  this  were  a  proper 

(37)  49  Law  J.  Rep.  Ohanc  646;  Law  Bep. 
6  App.  Gas.  472. 
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Shield  and  South  Yorkshire  Building  Society 
conseqaenoe  of  the  relation  constituted 
between  mortgagor  and  mortgagee,  or 
of  the  relation  constituted  between  a 
first  mortgagee  and  a  second  mortgagee — 
if  it  were  one  of  those  things  which,  by 
working  out  the  legal  rights  or  remedies 
already  existing  on  the  one  side  or  the 
other,  would  or  might  result,  the  argu- 
ment wotdd  be  perfectly  sound ;  but  there 
is  no  more  potential  necessity  for  doing 
this  in  order  to  meet  a  temporary  incon- 
venience, than  there  is  for  doing  anything 
else  in  the  world  which,  in  the  opinion  of 
the  directors,  might  tend  to  obviate  that 
inconvenience.  For  example,  supposing 
that  they  had  no  credit  by  which  they 
could  borrow  money,  and  that  they  were 
entitled  to  borrow  money  to  redeem  this 
prior  mortgage,  could  they  or  could  they 
not  make  reckless  sales,  unauthorised  by 
the  trust  deed,  of  any  part  of  the  assets 
or  property  of  the  society  ?  That  would 
be  a  very  improper  thing  to  do,  at  all 
events,  and  no  one  can  possibly  say  that 
any  such  thing  is  to  be  implied.  The 
grounds  of  such  an  imphcation  must  be 
found  in  the  nature  of  the  situation  and 
the  reasonable  consequences  of  that  situa- 
tion, and  not  in  what  a  man  who  may  do 
what  he  pleases  with  his  own  may  or  may 
not  consider  proper  to  do  under  such  cir- 
cumstanoes.  To  say  that  because  a  man 
is  a  second  mortgagee  for  1,000/.,  it  is  a 
natural  consequence  of  that  situation,  or  a 
potential  necessity,  that  when  a  notice  of 
sale  is  given  by  the  prior  mortgagee  he 
shall  make  himself  liable  to  him  for  2,500/., 
which  was  not  his  own  debt  before — ^to 
represent  that  as  growing  out  of,  or  con- 
sequential upon,  the  situation  in  which 
the  company  was  placed  by  what  had  been 
done  under  the  rules,  is  going  b^ond  all 
bounds  of  reason."  Then  he  refers  by  way 
of  iUustration  to  a  case  in  which  express 
provision  was  made  in  the  rules  then  in 
question.  By  those  rules  the  society  was 
enabled,  in  case  any  member  after  receiv- 
ing an  advance  should  leave  buildings  on 
land  w^hich  he  had  mortgaged  unfin^ed, 
to  enter  upon  and  take  actual  possession 
of  such  buildings  and  premises,  and  to  sell 
the  same  either  by  public  auction  or  private 
contiact,  or  to  employ  persons  to  provide 
the  requisite  materials  and  labour,  and  to 
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furnish  and  complete  the  same  at  the  cost 
of  such  member,  and  to  advance  the  simis 
requisite  for  this  purpose  out  of  the  funds 
of  the  society.  Then  he  says,  "  Let  me 
suppose  that  there  had  been  no  such  rule ; 
could  it  seriously  have  been  argued  that 
because  the  company  took  a  security  upon 
land,  the  value  of  which  they  expected  to 
be  improved  by  building,  the  directors 
could  lay  out  the  whole  or  any  amount 
they  pleased  of  the  funds  of  the  society 
in  an  expensive  building  speculation — in 
building  upon  the  property  those  houses 
which  the  debtor  had  been  expected  to 
build  1  It  was  thought  desirable  that  that 
power  should  be  expressly  given;  but 
could  any  reasonable  man  have  implied  it 
if  it  had  not  been  given  1  I  am  speaking, 
of  course,  not  of  a  case  of  some  little  work 
to  be  done  after  taking  possession  in  order 
to  complete  a  building  already  partially 
erected  upon  the  land.  I  am  supposing  a 
total  failure  to  build  at  all,  and  that  the 
land  which  constituted  the  security  had 
no  buildings  erected  upon  it,  and  was  not 
in  the  state  of  land  covered  with  houses, 
though  it  ought  to  have  been  so  if  the 
member  had  fulfilled  his  contract."  Then 
Lord  Blackburn  says:  "As  at  present 
advised,  I  do  not  think  that  the  directors 
have  any  power  at  all  to  do  it.  It  is  not 
a  case  of  persons  acting  for  themselves, 
and  being  8ui  juris,  who  may  make  any 
bargain,  wise  or  foolish,  which  they  please; 
but  it  is  the  case  of  persons  acting  by  an 
authority.  We  must  see  what  the  autho- 
rity is.  The  authority  which  is  given  to 
the  directors  is  to  manage  all  the  affairs  of 
the  society  according  to  the  nature  of  its 
business  according  to  these  rules.  I  think 
that,  according  to  that,  they  might  do  very 
much  the  same  things  which  by  common 
law  a  partner  in  a  business  limited  in  the 
same  way  would  be  entitled  to  do ;  it  is 
not  one  of  the  powers  which  a  partner  has 
to  give  a  guarantee.  He  may  do  it,  of 
course,  so  as  to  bind  himself,  but  he  can- 
not do  it  so  as  to  bind  the  firm."  Then 
Lord  Watson  says:  "It  appears  to  me 
that  the  true  test  to  apply  in  such  a  case 
is  not  to  consider  whether  the  act  might 
have  been  competently  performed  by  an 
individual  or  by  directors  who  were  not 
fettered  by  regulations  or  articles  or  a 
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Slieffield  and  South  Yorkshire  Building  Society 
memorandum  of  association.  The  real  test 
is  to  consider  whether  the  act  is  authorised 
by  the  statutory  rules  of  the  society,  which 
perform  a  twofold  function — ^in  the  first 
place  they  define  the  power  of  the  directors, 
and  in  the  second  place  they  ensure  that 
aU  who  deal  with  the  directors  shall  have 
notice  of  the  precise  limits  of  their  autho- 
rity. We  cannot  assume  that  the  directors 
have  power  to  do  everything  which  may 
be  usually  done  by  unfettered  directors  or 
by  individuals.  We  must  consider  whe- 
ther the  rules  confer,  either  expressly  or 
by  any  fair  implication,  authority  upon 
the  directors  to  grant  a  bond  of  corrobora- 
tion binding  upon  the  society."  I  pass  for  a 
moment  the  next  paragraph,  with  which 
I  shall  have  to  deal  more  particularly  pre- 
sently. Then  he  goes  on  :  "It  is  said, 
however,  that  they  have  that  power  by 
implication  in  the  special  case  of  realisa- 
tion whenever  it  becomes  expedient  and 
desirable  on  the  part  of  the  society  that 
they  should  purchase  time  from  the  prior 
bondholder.  Now  I  quite  admit  that  cir- 
cumstances might  render  that  a  very  pix)- 
per  and  a  very  expedient  step  in  the  case 
of  an  individual  sui  juris^  or  in  the  case 
of  directors  who  have  unlimited  powers  to 
conduct  business  according  to  the  rules 
which  guide  individuals ;  but  that  is  not 
the  question  here.  Is  it  in  any  fair  sense 
of  the  word  incidental,  in  the  sense  of  being 
necessarily  incidental  to  the  realisation  of 
the  security  ? " 

It  thus  appears  that  Lord  Selbome  lays 
down  that  the  directors  of  a  building 
society  have  power  by  implication  to  do 
those  things  which  are  proper  consequences 
of  the  relation  constituted  between  mort- 
gagor and  mortgagee,  or  the  relation  con- 
stituted between  a  first  mortgagee  and  a 
second  mortgagee,  or  which,  by  working 
out  the  legal  rights  or  remedies  already 
existing  on  the  one  side  or  the  other,  would 
or  might  result.  Each  of  the  noble  Lords 
agree  that  the  question  in  a  case  like  this 
is  one  of  the  authority  of  the  directors,  to 
be  ascertained  from  the  rules  of  the  society ; 
and  they  distinguish  the  position  of  the 
directors  from  that  of  a  person  who  is  sui 
jurisy  or  of  directors  who,  in  the  words  of 
Lord  Watson,  are  unfettered  or  who  have 
unlimited  powers  to  conduct  the  business 
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according  to  the  rules  which  guide  indi- 
viduals. Those  last  expressions  appear  to 
have  reference  to  a  case  which  was  cited  and 
relied  on  in  the  argument  isefore  the  House 
of  Lords  and  also  before  me — namely,  T/ie 
Royal  Bank  of  India's  Case  (12).  To  that 
I  shall  refer  very  shortly.  The  articles  of 
association  in  that  case  contained  a  provi- 
sion (article  71)  that  "  The  board  of  direc- 
tors shall  have  full  power,  and  it  shall  be 
their  exclusive  province,  to  prescribe  the 
mode  of  receiving,  collecting,  and  expend- 
ing the  moneys  and  funds  of  or  owing  to 
the  company,  and  of  drawing  cheques  and 
otherwise  disposing  of  the  funds  and 
moneys  which  from  time  to  time  shall  be 
in  the  hands  of  the  bankers  or  treasurer, 
or  otherwise  at  the  disposal  of  the  com- 
pany; and  the  board  of  directors  shall 
have  full  power  in  all  respects  as  they 
shall  think  advisable  to  direct,  control, 
and  provide  for  the  receipt,  custody,  and 
issue,  management,  remittance,  and  ex- 
penditure of  the  moneys  and  funds  of  the 
company."  Lord  Justice  Selwyn  says: 
"The  71st  of  the  articles  of  association 
gives  to  the  directors  powers  of  very  ex- 
tensive and  general  character — in  feict,  to 
do  everything  which  in  their  judgment 
should  be  necessary  for  the  purpose  of 
carrying  on  this  business  of  banking." 

The  niles  of  the  plaintiff  society  contain 
no  such  clause  as  occurred  in  The  Royal 
Bank  of  India's  Case  (12).  On  the  other 
hand,  they  deal  less  minutely  with  the 
powers  and  duties  of  directors  than  those 
which  were  the  subject  of  discussion  in 
Small  V.  ^niith  (3),  and  there  is  none 
which  specifically  authoiised  the  directors 
to  redeem  a  prior  incumbrance  on  property 
which  is  the  subject  of  the  security  which 
they  have  taken. 

The  question  whether  or  not  such  a 
power  is  to  be  implied  depends,  as  did  the 
question  which  fell  to  be  decided  in  Snudl 
V.  Smith  (3),  on  whether  there  is,  in  the 
language  of  Lord  Selbome,  a  potential 
necessity  "  for  entering  into  a  transaction 
of  the  kind  to  protect  the  security ; "  and 
that  question,  according  to  his  Lordship, 
is  to  be  answered  in  the  affirmative  if  the 
transaction  be  a  proper  consequence  of  the 
relation  constituted  between  a  first  mort- 
gagee and  a  second  mortgagee.  It  appears 
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She  field  emd  South  Torkshire  Bmldrng  Society 
to  me  that  the  redemption  of  a  first  in- 
cumbrancer threatening  to  foreclose  is  such 
a  consequence,  for  it  is  the  only  means  of 
preventing  the  subject-matter  of  the  second 
incumbrance  being  entirely  swept  away. 

But  I  have  to  consider  a  paragraph 
wliich  I  have  passed  by  in  the  speech  of 
Lord  Watson.  He  sa3rs  this  :  "  The  di- 
rectors in  the  present  case  had  by  the 
i-ules  power  to  hold  bonds,  whether  first 
or  postponed  bonds,  and  dispositions  in 
security ;  and  they  had  undoubtedly 
not  only  the  power,  but  the  duty  laid 
upon  them  of  realising  those  bonds  and 
dispositions  in  security.  It  is  said  to  be 
within  the  power  of  the  directors  under 
these  rules  to  acquire  prior  bonds  for  the 
purpose  of  protecting  the  interests  of  the 
society  as  postponed  bondholders.  I  am 
quite  prepared  to  concede  that  proposition, 
but  upon  this  condition  only,  that  the 
funds  of  the  society  are,  at  the  time,  in 
the  state  described  in  rule  84.  In  that 
case,  the  act  of  acquiring  these  preferable 
bonds  might  be  justified  under  rule  84, 
because  it  might  be  an  investment,  sanc- 
tioned by  that  i-ule,  of  funds  which  at  the 
time  were  idle — ^that  is  to  say,  not  re- 
quired for  the  purpose  of  being  advanced 
to  members  of  the  society.  But  I  demur 
to  the  proposition  that  they  would  be 
entitled  to  swell  those  funds  which  are 
not  required  for  the  main  purposes  of  the 
society  by  exercising  their  borrowing 
powers  in  terms  of  rule  86."  I  do  not 
think  that  what  is  there  said  is  intended 
as  an  expression  of  opinion  to  the  con- 
trary of  what  is  laid  down  by  Lord 
Selbome,  for  his  Lordship  is  there  dealing 
with  the  case  of  a  Scotch  heritable  bond, 
the  holder  of  which  has  no  right  of  fore- 
closure such  as  by  the  law  of  England  is 
vested  in  a  first  mortgagee. 

In  my  judgment,  therefore,  the  directors 
had  power  to  pay  off  the  first  incumbrance. 
If  it  was  within  their  power  to  redeem, 
it  was  also  within  their  power  to  borrow 
the  necessary  funds  for  the  purpose,  and 
the  discretion  which  they  exercised  has 
not  really  been  impeached.  I  think, 
therefore,  that  this  portion  of  the  case 
iails  as  against  the  defendants  other  than 
Allott  and  the  representative  of  Loxley. 

I  have  next  to  consider  the  case  so  &r 
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as  it  relates  to  the  sums  expended  by  the 
directors  out  of  the  assets  of  the  company 
for  the  preservation,  maintenance,  and 
working  of  the  colliery.  It  was  con- 
tended, again  on  the  authority  of  SmdU  v. 
SmUK  (3),  that  it  was  altogether  beyond 
the  powers  of  the  directors.  On  the  other 
hand,  it  was  contended,  on  the  authority 
of  TJie  Royal  Bank  of  India's  Case  (12), 
that  the  whole  of  tins  expenditure  took 
place  as  a  consequence  of  acts  proper  and 
prudent  to  be  done  with  a  view  to  obtain- 
ing the  benefit  of  the  security.  The  test, 
according  to  Small  v.  Smith  (3),  is  not  to 
consider  whether  the  directors  had  power 
to  do  everything  which  might  have  been 
done  by  individuals  or  unfettered  directors, 
but  it  is  to  be  considered  whether  the 
rules  confer  expressly  or  by  fair  implica- 
tion any  such  power  on  the  directors. 
Now  there  is  no  rule  which  expressly 
sanctions  such  expenditure.  Neither  is 
there  any  rule  conferring  on  the  directors 
of  the  society  any  such  unlimited  authority 
as  was  vested  in  the  directors  in  Tlie  Royal 
Bank  of  India's  Ca4te  (12).  The  rules, 
again,  do  not  (as  was  the  case  in  SmaU  v. 
Smith  (3))  prescribe  the  duties  of  the 
directors  as  to  the  enforcing  and  realising 
of  securities,  but,  by  rule  19,  they  are 
empowered  to  do  such  acts  as  are  autho- 
rised by  the  Building  Societies  Act  of 
1874.  Section  13  of  that  Act  confers 
on  building  societies  power  to  hold  land 
(with  the  right  of  foreclosure  subject  to 
the  obligation  to  convert  into  money  as 
soon  as  conveniently  may  be  practicable) 
to  which  an  absolute  title  has  been  ac- 
quired. Under  the  powers  so  conferred 
the  plaintiff  society  might  enter  into  pos- 
session of  any  land,  whether  freehold, 
copyhold,  or  leasehold,  comprised  in  a 
mortgage  made  by  a  member  to  secure  an 
advance,  and  might  retain  possession  till  a 
sale  was  conveniently  practicable.  By  the 
rules  the  directors  are,  as  it  appears  to  me, 
authorised  to  do  the  same  thing.  Apart 
fi'om  this,  I  conceive  that,  under  the 
general  powers  of  management  vested  in 
the  directors,  they  have  by  implication 
power  to  make  use  of  any  of  the  ordi- 
nary remedies  of  mortgagees,  amongst 
which  is  to  be  reckoned  the  power  of 
entering  into  possession  of  the  land  com- 
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prised  in  these  securities.  Such  entry  is, 
in  the  langiiage  of  Lord  Selbome,  one  of 
those  things  which  would  or  might  result 
from  the  working  out  of  the  legal  rights  and 
remedies  already  existing.  This  being  so, 
it  appears  to  me  to  follow  that,  if  the  land 
be  leasehold,  the  directors  must,  upon  en- 
tering into  possession,  have  power  to  make 
all  ordinary  pa3rments  necessary  to  pre- 
vent the  forfeiture  of  that  property,  and 
particularly  to  expend  out  of  the  assets  of 
the  society  all  sums  necessary  for  the  pay- 
ment of  rent,  when  such  payment  is 
secured  by  a  power  of  re-entry  contained 
in  the  lease.  I  do  not  think  that  any  in- 
ference to  the  contrary  can  fairly  be  drawn 
from  the  special  provisions  contained  in 
rules  51  and  53,  both  of  which  appeal-  to 
me  to  confer  powers  of  expenditure  of  an 
ampler  natui-e  than  that  which  has  been 
just  expressed.  Rule  51,  which  iii  to  be 
read  in  connection  with  rule  50,  deals  with 
advances  to  be  made  to  members  for  the 
purpose  of  building,  and  would  apply  to  a 
case  where  the  land  is  not  held  subject  to 
any  condition  or  stipulation  for  the  erec- 
tion of  such  buildings.  It,  therefore,  con- 
fers a  power  much  wider  than  that  which 
would  accrue  from  the  simple  right  of 
possession,  and  sanctions  acts  which,  ac- 
cording to  the  test  expressed  by  Lord 
Selbome,  would  not  be  held  within  the 
powers  of  the  directors  of  a  society  such 
as  the  plaintiff  society.  Rule  53,  again, 
authorises  the  payment  out  of  the  funds  of 
the  society  of  any  chief  or  ground  rent 
not  duly  paid,  and  would,  as  I  think, 
apply  although  the  society  had  not  en- 
tered into  possession  of  the  property 
which  is  the  subject  of  the  rent.  It 
follows  from  what  I  have  said  that  the 
directors  had  power  to  enter  into  posses- 
sion of  the  leasehold  property  mortgaged 
to  them,  and  to  pay  the  rents  reserved  by 
the  leases  under  which  Mr.  Joseph  held, 
so  as  to  prevent  the  forfeiture  of  the 
demised  property  under  the  power  of  re- 
entry, and  to  expend  out  of  the  assets  of 
the  society  all  simis  necessary  for  that  pur- 
pose. Consequently  they  cannot  be  liable 
for  such  expenditure. 

On  the  other  hand,  there  is  at  least  one 
considerable  item  for  which  it  appears 
to  be  difficult  to  find  legal  justification. 
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At  the  time  when  they  entered  into  poa- 
session  the  wages  of  the  miners  were  in 
arrear,  and  the  directors  paid  those  ar- 
rears, and  expended  in  so  doing  sums 
amounting  to  2,692Z.  198.  lOd.  This  ex- 
penditure does  not  appear  to  me,  as  at 
present  advised,  to  be,  in  the  language  of 
Lord  Selbome,  "  a  proper  consequence  of 
the  relation  existing  between  mortgagor 
and  mortgagee,  or  one  of  the  things  which, 
by  working  out  the  legal  rights  or  reme- 
dies already  existing  on  the  one  side  or 
the  other,  would  or  might  result,"  but  to 
be  rather  a  thing  done  to  meet  a  tem- 
porary inconvenience,  and  one  which  there 
was  no  potential  necessity  to  do.  That  is 
my  present  opinion  upon  the  evidence  be- 
fore me ;  but  I  do  not  think  these  items 
were  gone  into  very  carefully,  or  discussed 
from  the  point  of  view  from  which  I  look 
at  them,  and  therefore  I  mean  to  leave  it 
open  to  the  defendants  to  adduce  fiuther 
evidence  as  to  the  circumstances  under 
which  the  wages  were  paid.  As  regards 
the  other  items,  it  is  not  so  easy  to  lay 
down  any  precise  rule  defining  which  are 
proper  and  which  are  improper.  The  dif- 
ficulty may  be  illustrated  by  a  passage  in 
Lord  Selbome's  speech  which  I  have  al- 
ready read,  where  he  appears  to  lay  down 
that  directors  might  complete  a  building 
partially  erected  upon  land,  although  they 
could  not  proceed  to  build  where  there 
had  been  a  total  failure  to  perform  a 
contract  to  erect  houses  on  the  land. 

Under  these  circimistanoes  I  think  it 
would  be  best  that,  before  the  case  is 
finally  disposed  of,  there  should  be  an 
enquiry  as  to  what  assets  of  the  company 
have  been  expended  by  the  directors  other- 
wise than  in  making  the  advances  or  in 
payment  of  the  rents  reserved  by  the 
leases  under  which  the  various  portions 
of  the  mortgaged  property  were  held. 

Lastly,  I  have  to  consider  how  the  case 
stands  as  against  the  defendants  Allott 
and  the  representative  of  Henry  Loxley. 
[His  Lordship  read  the  paragraphs  of  the 
statement  of  claim  set  out  in  the  state- 
ment, and  continued  :]  Upon  these  allega- 
tions, which  must  be  taken  to  be  ad- 
mitted, I  should  come  to  the  conclusion 
that  the  directors,  Mr.  Allott  and  Mr. 
Loxley,  advanced  the  25,000/.  upon  an 
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improper  security,  and  without  making 
those  enquiries  which  persons  of  ordi- 
nary care  in  their  position  would  have 
made ;  and,  consequently,  that  Mr.  Allott 
and  Mr.  Loxley's  estate  are  liable  in  re- 
spect of  that  advance.  The  subsequent 
advance  of  41,000/.,  and  the  expenditure 
for  the  maintenance  and  working  of  the 
coUieiy,  were  made  for  the  purpose  of 
protecting  a  security  which  ought  never 
to  have  been  taken,  and  are  therefore  as 
improper  as  the  original  advance.  I 
thmk,  therefore,  that  Mr.  Allott  and  the 
estate  of  Mr.  Loxley  are  liable  for  all 
the  sums  mentioned  in  the  statement  of 
claim. 

The  order  I  propose  to  make  is  as  fol- 
lows : — Declare  that  the  defendant  Allott 
and  the  estate  of  Henry  Loxley  deceased 
are  jointly  and  severally  liable  to  make 
good  to  the  plaintiff  the  amounts  ad- 
vanced out  of  the  assets  of  the  plaintifis 
to  Joseph  in  the  statement  of  clfom  men- 
tioned, and  also  the  amounts  expended 
out  of  the  assets  of  the  plaintifis  for  the 
preservation  or  the  maintenance  and 
working  of  the  coUiery  and  securities 
therein  also  mentioned,  with  consequential 
accounts  and  enquiries,  and  order  them  to 
pay  the  costs  up  to  the  trial ;  such  costs 
b^ng  properly  lunited,  of  course,  to  such 
a  jud^ent  as  would  be  obtained  upon  the 
statement  of  claim.  Dismiss  the  action, 
with  costs,  against  the  representatives 
of  Mr.  Leader.  Declare  that  the  remain- 
ing defendants  are  not  liable  to  make 
good  to  the  plaintiff  the  amounts  ad- 
vanced out  of  the  assets  of  the  plaintifik  to 
Joseph,  or  expended  out  of  such  assets  in 
payment  of  the  rents  reserved  by  the 
leases  under  which  the  leasehold  estates 
comprised  in  the  several  securities  in  the 
pleadings  mentioned  were,  or  are,  held. 
Dismiss  the  action,  with  costs,  against 
them,  so  fiir  as  it  claims  relief  in  respect 
of  the  amounts  so  advanced  and  expended 
as  aforesaid.  Direct  an  enquiry  whether 
any  and  what  amounts  have  been  ex- 
pended out  of  the  assets  of  the  plaintifis 
for  the  purposes  of  the  said  collieiy  other- 
wise than  in  accordance  with  the  last  pre- 
ceding declaration,  and,  if  so,  for  what 
purposes  and  under  what  circumstances, 
and  by  which  of  the  directors  reBpectiyely, 
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and  reserve  further  consideration,  and  the 
question  of  all  costs  not  disposed  of  by 
the  order. 

J  An  application  for  costs  on  the  higher 
ie  was  i-efused,  but  the  Coiut  allowed 
the  costs  of  the  shorthand  notes  of  the 
e\ddence.] 

Solicitors— Geare,  Son  k,  Pease,  agents  for  B. 
Wake  &  Co.,  Sheffield,  for  plaintiffs ;  Pilgrim 
&  Phillips,  agents  for  Watson,  Esam  &  Barber, 
Sheffield,  for  first  eight  defendants;  Arnold 
Williams  &  Co.,  agents  for  Parker  &  Brails- 
ford,  Sheffield,  for  Brailsford  ;  Torr,  Janeways 
&  Co.,  agents  for  Bardekin,  Benson  k.  Burdekin, 
Sheffield,  for  J.  D.  Leader,  B.  £.  Leader,  and 
J.  W.  Pye-Smilh,  representatives  of  Leader. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J. 
BOWEN,  L.J. 

Fry,  L.J.       >        glasieb  v,  rolls. 
1889. 
Nov.  20. 

Appeal — S/wrthand  Notes — Evidence — 
Judgments — Application  after  Order  passed 
and  entered. 

After  an  order  of  tJie  Appeal  Court  has 
been  passed  and  entered,  the  Court  will  not 
direct  the  costs  of  the  transcripts  of  short- 
hand notes  of  the  evidence  in  the  Court 
below  and  of  the  judgments  in  a  case  in  the 
House  of  Lords  used  on  the  hearing  of  the 
appeal  to  be  allowed.  To  do  so  woiM  be  to 
cUter  a  final  order  of  the  Court,  which  unll 
only  be  done  where,  through  a  slip,  the  order 
does  not  express  Hie  intention  of  the  Court 
al  the  tivie  when  the  order  was  made.  An 
application  for  that  purpose  should  be  made 
at  the  hearing  of  tJie  case,  or  immediately 
after  judgment  is  given. 

Semble,  except  in  extreme  cases,  the  costs 
of  shoriJiand  notes  of  tJie  evidence  will  not 
be  allowed.  The  Judges^  notes,  coupled  vntli 
the  notes  of  counsel,  ought  generally  to  be 
sufficient. 

The  Court  of  Appeal  gave  judgment  in 
this  case  on  the  26th  of  July,  1889  (l),al- 

(1)  Now  reported  68  Law  J.  Rep.  Chanc. 
820;  Law  Rep.  42  Ch.  D.  436. 
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lowing  the  appeal,  and  the  order  had  since 
been  passed  and  entered.  On  the  hearing 
of  the  appeal,  transcripts  of  the  shorthand 
notes  of  the  evidence  in  the  Court  below 
were  used.  The  transcripts  were  made  for 
the  purposes  of  the  appeal.  The  hearing 
of  the  appeal  was  postponed  pending  the 
decision  of  the  House  of  Lords  in  Berry  v. 
Fetk  (2),  and  shorthand  notes  of  the  judg- 
ments of  the  House  of  Lords  in  that  case 
were  used  on  the  hearing  of  the  appeal, 
the  case  not  having  been  then  reported. 
No  application  was  made  for  allowance  of 
the  costs  of  the  shorthand  notes  of  the 
evidence  and  judgments  when  judgment 
on  the  appeal  was  given,  and  that  order, 
as  passed  and  entered,  did  not  contain  any 
direction  as  to  these  costs.  The  defendants, 
the  successful  appellants,  now  applied  that 
the  costs  of  the  transcripts  of  the  shorthand 
notes  of  the  evidence  taken  in  the  Court 
below,  and  of  the  transcripts  of  the  judg- 
ments in  the  House  of  Lords  in  Dtrry  v. 
Peek  (2),  might  be  allowed  as  part  of 
their  costs  of  appeal. 

Muir  Mackenziey  in  support  of  the  ap- 
plication.— The  costs  of  the  transcripts  of 
the  shorthand  notes  of  the  evidence  in  the 
Court  below  are  asked  for  on  the  ground 
tliat  the  Court  of  Appeal  could  not  have 
properly  decided  the  point  before  it  with- 
out them,  and  the  transcripts  were  not 
made  for  the  purposes  of  the  arguments  in 
the  Court  below,  but  expressly  for  use  on 
the  hearing  of  the  appeal.  The  application 
for  costs  could  not  have  been  made  before 
the  expense  was  incurred ;  until  the  trans- 
cript is  made  it  is  not  possible  to  say 
whether  it  will  be  necessary  or  not. 

[Cotton,  L.J. — The  application  should 
have  been  made  immediately  after  the 
judgment  of  the  Appeal  Court  was  given. 
Fry,  I^J.—Uarl  de  la  Warr  v.  Mihs  (3) 
lays  down  the  time  at  which  the  application 
should  be  made.] 

Though  the  application  should  be  made 
generally  before  the  judgment  is  drawn 
up,  it  may  be  made  afterwards — Ex  parte 
Steed  ;  in  re  Day  (4).     The  Judge's  notes 

(2)  58  Law  J.  Rep.  Chanc.  864 ;  Law  Rep. 
14  App.  Cas.  337. 

(3)  Law  Rep.  19  Ch.  D.  80. 

(4)  33  W.R.  80. 


and  notes  of  counsel  would  not  in  this  case, 
which  was  one  of  fraud,  have  been  sufficient 
to  have  enabled  the  Court  to  decide  the 
question  it  had  to  determine,  and  there- 
fore I  submit  that  the  applicants  ought 
to  be  allowed  the  costs  of  the  transcripts 
of  the  shorthand  notes  of  the  evidence. 
They  ought  also  to  be  allowed  the  costs  of 
the  judgments  in  the  House  of  Lords  in 
Derry  v.  Peek  (2).  The  appeal  stood  over 
for  the  decision  in  that  case,  and,  as  it  was 
not  yet  reported,  the  only  way  the  judg- 
ment could  be  brought  before  the  Appeal 
Court  was  by  means  of  shorthand  notes. 

He  dted  also  Phillips  v.  Phillips  (5). 

Warmington,  Q.C,  and  SoUymoriy  for  the 
respondent,  were  not  called  upon. 

Cotton,  L.J. — This  is  an  application 
made  to  us  to  direct  that  the  appellants 
should  be  allowed  the  costs  of  the  short- 
hand-writer's notes  of  the  evidence  in  this 
case  of  Glasier  v.  RoUa,  and  that  he  should 
be  allowed  also  the  costs  of  the  shorthand- 
writer's  notes  of  the  judgments  in  the 
House  of  Lords  in  Derry  v.  Peek  (2). 

The  order  has  been  passed  and  entered, 
and,  except  under  a  slip-order — ^where 
there  has  been  a  slip  in  not  embodying  in 
the  order  what  was  really  the  intention  of 
the  Court — ^that  order  cannot  be  varied, 
because  the  effect  would  be  to  alter  a  final 
order  of  the  Court  already  completed. 
Even  if  we  thought  it  right  to  allow  the 
costs  of  the  shorthand  notes,  we  cannot  do 
it  now.  The  order  made  has  directed  that 
the  costs  be  paid  by  one  party  to  the  other, 
and  has  ordered  these  costs  to  be  taxed, 
and,  as  r^ards  the  costs  of  the  shorthand 
notes  of  evidence,  the  Taxing  Master  is 
directed  not  to  allow  them  unless  there  is 
some  special  direction  given  by  the  Judge 
or  by  the  Court  which  hears  the  case ;  and 
it  has  already  been  laid  down  by  this  Court 
that  any  application  for  that  purpose  ought 
to  be  made  immediately  after  or  at  the 
hearing  at  which  the  order  was  made, 
because  then  the  Court  is  in  possession  of 
all  the  facts  of  the  case,  and  can  say 
whether  or  not  it  is  reasonable  that  these 
costs  should  be  allowed.  As  regards  the 
costs  of  the  shorthand  notes  of  the  evi- 

(5)  Law  Rep.  5  Q.B.  D.  60. 
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dence,  I  must  say,  although  that  is  not 
what  my  judgment  turns  upon,  that  we 
should  never  have  allowed  these  costs  here. 
Either  the  Judge's  notes,  or,  if  these  notes 
were  not  sufficient,  the  notes  taken  by 
counsel,  would  be  quite  sufficient,  especially 
in  a  case  like  the  present,  which  did  not 
turn  on  the  minuticR  of  evidence,  but  on 
the  question  what  the  law  applicable  to 
the  case  was.  I  am  only  now  speaking 
from  recollection,  but  I  think  Mr.  Justice 
Kekewich  did  not  hold  that  there  was  any 
fraud  on  the  part  of  the  appellants,  the 
defendants  in  the  action,  but  only  that 
they  made  a  misstatement  as  to  the  capital, 
which  was  an  inference  to  be  drawn  from 
the  facts.  There  was  some  discussion  as 
to  what  was  properly  called  capital,  &c. 
But  certainly  we  ought  never,  except  in 
very  extreme  cases,  to  allow  the  costs  of 
the  shorthand  notes  of  the  evidence ;  the 
Judge's  notes,  coupled  with  the  notes  of 
counsel,  ought  generally  to  be  sufficient. 
But  I  decide  this  case  on  the  groimd  only 
that  to  allow  these  costs  would,  in  effect, 
be  altering  the  order  which  the  Court  made 
on  the  hearing  of  the  appeal,  and  that  we 
cannot,  and  ought  not  to  do  so,  after  that 
oi^er  has  become  the  final  order  of  the 
Court.  That  ground  applies  to  the  appli- 
cation as  regai'ds  the  shorthand  notes  both 
of  the  judgments  in  the  House  of  Lords  in 
Derry  v.  Peek  (2)  and  of  the  evidence. 

As  regards  the  notes  of  the  judgments  of 
the  House  of  Lords,  they  stand  in  a  different 
position  from  the  notes  of  the  evidence ; 
and  if  the  Taxing  Master,  having  regard 
to  the  circumstances  of  the  case,  thinks 
that  they  can  be  allowed,  then  no  alteration 
of  the  order  will  be  required.  But  I  am 
of  opinion  that  we  cannot,  and  ought  not 
to  make  any  alteration,  even  as  regards 
these  costs,  so  as  to  make  the  order  direct 
that  which  in  &uc^,  at  present,  it  does  not 
direct.  I  do  not  say  at  all  what  the  effect 
of  the  order  as  it  now  stands  is  with 
r^;ard  to  the  taxation  of  these  costs ;  but 
I  decline  to  make  any  alteration  in  the 
order  in  the  events  which  have  happened 
— ^namely,  after  the  order  has  become  the 
final  order  of  the  Court,  and  is  passed  and 
entered,  and  there  has  been  no  slip  in 
expressing  what  the  order  of  the  Coui-t 
was. 

70L.  69.— Ohahc. 
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BowEN,  L.J. — I  entirely  agree  with  Lord 
Justice  Cotton,  and  think  the  judgment 
of  the  Court  in  this  matter  ought  to  rest 
upon  the  ground  on  which  he  has  put  it. 
It  is  quite  a  different  thing  to  come  after 
a  judgment  and  ask  that  it  should  be 
amended  so  as  to  express  the  real  inten- 
tion of  the  Court,  entertained  by  the  Coui-t 
at  the  time  the  judgment  was  given.  If 
an  intention  so  entertained  by  the  Court 
is  not  expressed  in  the  order,  there  has 
been  a  miscarriage,  and  you  set  it  right  as 
a  slip ;  but  to  seek  to  alter  the  judgment 
by  asking  that  something  may  be  embodied 
in  it,  the  demand  for  which  was  not  even 
thought  of  at  the  time,  and  was  never 
brought  to  the  attention  of  the  Court,  is 
really  to  ask  us  to  make  a  different  judg- 
ment from  that  which  has  already  been 
perfected.  It  seems  to  me,  therefore,  that 
it  is  too  late  for  the  applicant  to  come  with 
any  part  of  his  request.  I  quite  agree 
with  what  the  Lord  Justice  has  said  about 
the  general  practice  as  regards  shorthand 
notes.  Of  course,  it.  is  a  matter  of  dis- 
cretion ;  we  cannot  bind  the  discretion  of 
the  Coui-t,  nor  do  we  pretend  to  do  so  in 
any  similar  case ;  but,  looking  at  the  prac- 
tice of  the  Court,  I  think  it  most  expedient 
that  suitors  should  know  that  it  would 
require  an  extreme  case  to  induce  the 
Court  to  exercise  such  a  discretion.  To 
easUy  allow  the  costs  of  the  shorthand  notes 
of  evidence  on  appeal  w^ould  be,  in  my 
opinion,  to  add  a  new  terror  to  litigation, 
of  which  there  are  plenty.  It  seems  to 
me  that  this  application  must  be  dismissed 
with  costs. 

Fry,  L.J. — I  am  of  the  same  opinion. 
Ap})lication  refused. 


Solicitors — £.  T.  Tadman,  for  appellant ; 
Byrne  &  Lucas,  for  respondent. 
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North,  J 

1889.      S  In  re  bithray. 

August  3, 

Judgment  Creditor — Interest  in  Land — 
Sale — Diaperisvng  with  Enquiries — Judg- 
merU  Law  Amendment  Act,  1864  (27  d:  28 
Vict,  c,  112),  ss.  4  and  5. 

Upon  a  petition  hy  a  judgment  creditor, 
who  Jiad  obtained  equitable  execution  of 
the  debtor* s  interest  in  certain  land  by  the 
appointment  of  a  receiver  of  the  rents  and 
profits  thereof  {the  land  being  subject  to  a 
legal  mortgage),  tlie  Court  ordered  an  im- 
mediate sale  vrithotU  directing  enquiries, 
the  mortgagee  consenthvg  to  the  sale,  and 
there  being  evidence  that  t/t-ere  ivas  no  other 
cliarge  on  the  land. 

Petition. 

This  was  a  petition  by  a  judgment  cre- 
ditor under  the  Judgment  Law  Amend- 
ment Act,  1864,  for  the  sale  of  the  judg- 
ment debtor's  interest  in  land.  The  land 
was  subject  to  a  legal  mortgage,  and  the 
petitioner  had  obtained  an  order  for  the 
appointment  of  a  receiver  of  the  rents 
and  profits  thereof,  without  prejudice  to 
the  lights  of  prior  incumbrancers.  The 
order  appointing  the  receiver  was  regis- 
tered in  compliance  with  the  Land  Charges 
Registration  and  Searches  Act,  1888.  The 
mortgagee  consented  to  the  sale.  Evidence 
was  adduced  as  to  the  debtor's  interest  in 
the  land ;  that  the  judgment  debt,  with 
interest,  was  stiQ  due ;  that  the  mortgagee 
had  not  received  notice  of  any  incum- 
brance affecting  the  land ;  that  searches 
had  been  made  by  the  petitioner's  solicitor, 
who  had  found  that  no  execution,  order, 
or  other  process  affecting  the  judgment 
debtor  or  his  estate  had  been  registered, 
except  the  order  appointing  the  receiver ; 
and  that  no  bankruptcy  petition  had  been 
presented,  or  receiving  order  in  bank- 
ruptcy made,  against  him. 

Welhy  King,  for  the  petitioner,  asked 
that  an  immediate  order  for  sale  might  be 
made  without  any  preliminary  enquiries, 
and  referred  to  In  re  The  Calne  Eailioay 
Companfy  (1)  and  In  re  Cooper  (2). 

(1)  Law  Rep.  9  Eq.  668. 

(2)  37  W.  R.  330. 


North,  J. — I  think  I  can  dispense  with 
enquiries  in  this  case.  The  difBoulty  I  at 
first  felt  was  that  the  5th  section  of  the 
Judgment  Law  Amendment  Act,  1864, 
says,  ^'  If  it  shall  appear  on  making  such 
enquiries  that  any  other  debt  due  on  any 
judgment  ....  is  a  charge  on  such  land, 
the  ci'editor  entitled  to  the  benefit  of  that 
charge  shall  be  served  with  notice  of  the 
said  order  for  sale."  One  would  not  un- 
reasonably have  thought  from  reading 
that  section  that  enquiries  mtist  of  neces- 
sity be  directed.  But,  as  enquiries  have 
been  dispensed  with  in  the  case  of  i^lway 
companies,  I  think  I  can  dispense  with 
them  in  the  present  case,  since  I  do  not 
find  that  the  Act  has  made  any  distinction 
between  i-ailway  companies  and  other 
cases.  On  the  evidence  before  me  I  will, 
therefore,  make  an  order  for  immediate 
sale,  dispensing  with  enquiries. 


Solicitor— G.  Gardner  Leader. 


[IN  THE   HOUSE   OF  LORDS.] 
1889.  1  REiCHEL   {pau])er)    v, 

March  11,  12,  13.  >     the  bishop  of  ox- 
June  6.  J       FORD. 

Benefice  —  Resignation  —  Accepta^ice  — 
Condition —  Validity, 

It  is  not  essential  to  tlie  validity  of  a  deed 
of  resignation  of  am,  ecclesiastical  benefice 
iwl  it  shovld  be  executed  by  the  clerk  in 
the  presence  of  a  notary  public. 

When  a  derk  luis  executed  a/n  aibsolvle 
deed  of  resignation  of  a  benefice,  upon  an 
understanding  that  Sve  formal  declaration 
of  a>cceptance  by  the  ordinary  is  to  be  post- 
poned for  a  twne,  lie  cannot  afterwards  revoke 
his  resignation. 

The  rule  thai  the  resignation  of  a  benefice 
(except  in  tfie  case  of  am,  exchamge)  must  be 
absolute  does  not  prevent  a  bishop  accepting 
a  resignalion,  hU  facing  a  future  time  at 
which  it  shall  come  into  operalion. 

The  fact  that  a  resignation  has  been  Tnade 
at  the  request  of  ifie  bishop  in  order  to  avoid 
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Heuhel  v.  BUhop  of  Oxford,  R.L. 
the  scandal  of  a  commission  to  enquire  into 
the  moral  conduct  of  Hie  clerk  does  not 
render  the  resignation  void. 

Decision  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  which  affirmed  one  of 
North,  J. 

The  proceedings  in  the  Court  of  Appeal 
are  reported  56  Law  J.  Kep.  Chanc.  1023 ; 
Law  Kep.  35  Ch.  D.  48,  where  the  facts 
are  fully  stated. 

In  1886  the  respondent,  the  Bishop  of 
Oxford,  having  notice  that  grave  charges 
of  immorality  had  been  made  against  the 
appellant,  a  clerk  beneficed  in  his  diocese, 
intimated  to  the  appellant  that  unless  he 
resigned  the  benefiice  it  would  be  necessary 
to  issue  a  commission  of  enquiry. 

On  the  28th  of  May,  1886,  the  appellant 
wrote  to  the  bishop  accepting  a  proposal 
of  the  latter  that  the  benefice  should  be 
resigned,  but  the  resignation  not  accepted 
by  the  bishop  until  a  later  date,  the  ap- 
pellant in  the  meantime  to  be  allowed 
leave  of  absence  from  his  parish. 

On  the  31st  of  May  the  appellant  exe- 
cuted in  the  presence  of  two  witnesses  and 
sent  to  the  bishop's  secretary  a  deed  of 
resignation  of  the  benefice,  accompanied  by 
a  letter  in  which  he  stated  that  he  had 
resigned  upon  the  understanding  that  the 
bishop's  acceptance  should  be  postponed 
tiU  the  1st  of  October,  a  date  which  had 
been  agreed  upon. 

On  the  10th  of  June  the  appellant  exe- 
cuted an  instrument  purporting  to  with- 
draw his  resignation,  and  this  instrument 
was  sent  to  the  bishop's  secretary  on  the 
16th  of  July. 

Shortly  afterwards  the  bishop  signed  a 
document  dated  the  1st  of  October,  where- 
by he  accepted  the  resignation,  and  de- 
clared the  benefice  void. 

The  appellant  then  brought  this  action, 
claiming  a  declaration  that  the  resignation 
was  null  and  void,  and  that  it  was  revoked 
by  him  before  acceptance,  and  fiurther 
asking  for  an  injunction  to  restrain  the 
bishop  from  accepting  the  resignation  or 
taking  action  upon  it. 

North,  J.,  dismissed  the  action  with 
costs,  and  his  decision  was  affirmed  by  the 
Court  of  Appeal. 
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The  appellant  in  person. — ^The  resigna- 
tion of  a  benefice  is  a  public  act,  and  must 
be  executed  in  the  presence  of  a  notaiy 
public  or  other  authentic  person — Consti- 
tutions of  Otto,  Nos.  27,  28  (Johnson's 
Canons,  ed.  1720),  Eegistru/ni  Brevium, 
pp.  306,  307,  Ayliffe's  Parerg(m,  305,  and 
Co7istitutions  of  Othohon,  No.  10  {Johnson's 
Canons,  ed.  1720).  According  to  Gibson's 
Codex  (ed.  1761),  p.  822,  a  resignation 
cannot  be  made  by  proxy.  The  bishop's 
secretary,  to  whom  the  deed  of  resignation 
was  sent,  was  by  that  fiict  constituted  the 
appellant's  proctor — Archbishop  Courtney's 
Constitution  against  Choppe-Chapels  {John- 
son's Canons,  ed.  1720).  The  resignation, 
being  in  the  hands  of  the  appellant's 
proctor,  could  be  withdrawn  by  the  appel- 
lant at  any  time  before  it  was  presented 
to  the  bishop,  and  the  proctor  had  no 
authority  to  present  it  tOl  the  1st  of 
October.  In  any  case,  until  the  bishop 
has  accepted  the  resignation  the  incumbent 
is  entitled  to  withdraw  it — The  Marchioness 
of  Rockingham  v.  Griffith  (1). 

A  resignation  must  be  made  pur^, 
sponte,  absolute,  et  simpliciter.  Here  none 
of  these  conditions  was  fulfilled.  It  was 
not  pure,  because  tainted  with  simony,  the 
object  of  the  postponement  of  acceptance 
being  that  the  appellant  might  receive  the 
tithe-rentcharge  to  October — The  Bishop 
of  London  v.  Ffytch  (2)  and  Corpus  Juris 
Can&nid  Decret.  Greg.  ix.  lib.  1.  tit.  9. 
c.  10. 

It  was  not  sponte,  because  at  the  time 
when  the  bishop  accepted  it  the  appellant 
wished  to  withdraw  it.  In  Heyes  v. 
Exeter  College,  Oxford  (3),  the  incumbent 
was  willing  at  the  moment  of  acceptance 
— Lyndwood  Provinciale,  lib.  2.  tit.  5. 
p.  107  (ed.  1679),  note  ^^  renuncians." 

It  was  not  absolute,  but  conditional. 
The  only  condition  allowed  upon  resigna- 
tion is  for  an  exchange — Godolphin  Abr. 
Eccl.  Law  (ed.  1680),  pp.  277,  278,  1  Van 
Espen,  Jus.  Eccl.  Univers.,  pars.  2.  §  3. 
tit.  10.  c.  8.  No.  13,  Reiffenstuel  Jus. 
Canon,  lib.  1.  tit.  9,  De  Eesignatione  (ed. 
1755),  p.  282,  Ayliffe's  Parergmi,  pp.  468, 

(1)  3  Bum.  Eccl.  Law  (9th  ed.),  543. 

(2)  2  Bro.  P.C.  211. 

(3)  12  Yes.  336. 
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469,  and  Fletdier  v.  Lord  Sondes  (4).  A 
resignation  is  illegal  if  executed  to  avoid 
criminal  proceedings — Martin  v.  Mackono- 
chie  (5).  Here  the  ground  of  the  resigna- 
tion was  of  that  nature.  Incontinence 
is  not  a  ground  on  which  resignation  is 
allowed  by  the  canon  law. 

F.  MackamesSf  for  the  respondent,  was 
not  called  upon. 

Cur,  adv.  vidt. 

The  Lord  Chancellor  (Lord  Hals- 
bury)  (on  June  4). — On  the  28th  of  May, 
1886,  Mr.  Reichel,  then  vicar  of  Spara- 
holt,  wrote  the  following  letter  to  the 
Bishop  of  Oxford : — "  Sparsholt  Vicarage, 
Wantage,  Berks,  May  28th,  1886.  My 
dear  Lord  Bishop, — I  desire  herewith  to 
place  in  your  hands  my  resignation  of  this 
benefice  of  Sparsholt-cum-Kingston-Lisle 
conformably  with  your  Lordship's  wish, 
and .  at  the  same  time  I  gratefully  accept 
your  kind  proposal  to  postpone  acceptance 
of  my  resignation  until  a  date  to  be  agreed 
upon,  your  Lordship  meantime  permitting 
me  to  be  absent.  I  am,  yours  very  obe- 
diently, Oswald  J.  Reichel."  And  on  the 
31st  of  May,  by  desire  of  the  bishop,  Mr. 
Davenport  replied  in  the  following  words : 
—"Oxford,  31st  May,  1886.  Sir,— The 
Bishop  of  Oxford  desires  me  to  send  you 
a  deed  of  resignation,  and  to  inform  you 
that  his  Lordship  proposes  to  date  his 
formal  acceptance  of  it  on  the  1st  of  Oc- 
tober next,  and  not  to  declare  your  bene- 
fice vacant  until  that  date  if  the  deed  is 
at  once  executed  by  you  and  remitted  to 
me,  and  if  his  Lordship  also  receives  in 
the  meantime  an  assurance  of  satis&ctory 
arrangements  for  the  care  and  duties  of 
the  parish  diu*ing  your  absence.  The  deed 
requires  to  be  executed  by  you  before  two 
witnasses,  and  if  you  are  unable  to  obtain 
the  attestation  of  a  notary  public  in  Lon- 
don, it  may  be  remitted  to  me  attested 
by  two  persons. — I  am,  yours  faithfully, 
Thomas  M.  Davenport. — ^The  Rev.  O.  J. 
Reichel." 

On  the  2nd  of  June  following  Mr. 
Reichel  enclosed,  executed  as  a  deed, 
and  witnessed,  but  not  before  a  notaiy 

(4)  3  Bing.  601,  698. 

(5)  Law  Rep.  8  P.  D.  191, 195. 


public,  the  document  of  resignation  which 
had  be^i  enclosed  to  him,  and  which  sets 
forth  that  without  compulsion,  fraud,  or 
deceit  he  did  purely,  simply,  and  absolutely 
resign  into  the  hands  of  the  bishop  all 
right,  title,  and  possession  of  and  in  the 
said  vicarage  of  Sparsholt,  and  so  forth. 

On  the  10th  of  June  following  Mr. 
Reichel  executed  another  deed  purporting 
to  withdraw  his  resignation ;  and  the  sole 
question  is  whether  he  was  at  liberty  so 
to  withdraw  it. 

It  appears  to  be  suggested,  first,  that 
the  allegation  in  the  deed  executed  by 
himself  that  it  was  without  compulsion  is 
not  true,  and  that  he  was  compelled,  in 
the  sense  of  being  threatened.  But  the 
argument  seems  to  me  to  proceed  upon  a 
total  misapprehension.  It  is  impossible 
to  contend  that  what  happened  here  was 
compulsion  in  any  sense. 

Grave  charges  of  immorality  had  been 
made  against  Mr.  Reichel ;  whether  true 
or  untrue  appears  to  me  to  be  immaterial ; 
that  in  a  collateral  trial  they  had  appeared 
to  be  established  was  certain.  I  say  "  ap- 
peared to  be,"  since  I  do  not  think  the 
decision  of  that  case  necessarily  involved 
a  finding  that  Mr.  Reichel  was  guilty; 
but  that  without  some  investigation  of  his 
conduct,  some  form  of  enquiry  as  to  whe- 
ther the  charges  made  against  him  were 
well  founded,  he  could  not  continue  to 
perform  the  duties  of  vicar  of  Sparsholt 
was  abundantly  clear,  and  the  only  com- 
pulsion which  I  find  as  a  fact  that  Mr. 
Reichel  could  put  forward  was  that  he 
must  either  submit  to  such  an  enquiry  as 
the  bishop  should  be  advised  to  direct,  or 
that  he  should  cease  to  hold  his  prefer- 
ment of  Sparsholt  \'icarage. 

I  think  it  is  absolutely  established  that 
Mr.  Reichel  himself  voluntarily  elected 
the  latter  alternative,  and,  in  pursuance  of 
his  determination  to  take  that  course,  he 
wrote  the  letter  and  executed  the  instru- 
ment of  resignation  to  which  I  have  re- 
ferred. 

It  is  then  said  that  it  was  not  executed 
before  a  notary.  It  seems  to  me  that 
that  is  entirely  immaterial.  The  books 
of  authority  which  are  quoted  suggest, 
by  way  of  advice  and  precaution,  that 
there  should  be  no  dilficulty  in  proof  of 
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the  fact,  that  resignations  should  be  actu- 
ally in  person  to  the  bishop,  or  executed 
in  the  presence  of  some  persons  selected 
as  witnesses,  to  prove  the  fact.  But  no 
authority  whatever,  I  think,  can  be  cited 
to  shew  that  the  presence  of  a  notary  is 
essential  to  the  validity  of  a  deed  of  resig- 
nation. 

I  entertain  some  doubt  whether  the 
point  principally  rehed  on  arises  in  this 
case  when  once  the  facts  are  understood. 
The  arrangements  for  resignation  on  the 
one  side  and  acceptance  on  the  other  seem 
to  me  to  have  been  consummated  before 
the  supposed  withdrawal  of  the  resigna- 
tion of  Mr.  Eeichel. 

It  is  true  that  the  bishop  agreed  not  to 
execute  the  formal  document  to  declai^e 
the  benefice  vacant  till  the  following  1st 
of  October ;  but  I  decline  to  decide  that 
when  a  perfectly  voluntary  and  proper 
resignation  has  once  been  made,  and  by 
arrangement  a  formal  declaration  of  it  is 
to  be  postponed,  that  is  not  a  perfectly 
binding  transaction  upon  both  the  parties 
to  it ;  and  I  doubt  whether  in  any  view 
of  the  law  such  an  arrangement  could 
have  been  put  an  end  to  at  the  option  of 
only  one  of  the  parties. 

Mr.  Reichel,  in  his  learned  argument, 
relied  much  on  foreign  canonists  for  the 
proposition  that,  until  the  bishop  had 
actually,  in  some  formal  manner,  accepted 
the  resignation  and  then  and  there  de- 
clared the  benefice  vacant,  it  was  compe- 
tent to  the  incumbent  to  revoke  a  resig- 
nation, however  formal,  however  freely 
made,  and  however  unqualified  by  condi- 
tion, or  other  taint  of  irregularity. 

I  do  not  think  that  even  if  the  autho- 
rities quoted  were  conclusive  as  to  what 
is  the  ecclesiastical  law  of  this  country, 
Mr.  Reichel  would  have  made  out  his 
proposition. 

In  the  passage  quoted  from  Van  Espen 
there  is  no  doubt  that  a  proposition  is 
found  which,  unqualified  and  uncontrolled 
by  the  context,  would  aeem  to  establish 
Mr.  Reichel's  point;  but  the  passage  is 
to  be  understood  with  reference  to  the 
Pope's  Chancery  and  the  proceedings  in 
his  oamerayVa  respect  of  which  certain  rules 
of  procedure  were  established.  This  will 
dearly  appear  from  other  passages  in  the 


same  treatise  to  which  Van  Espen  himself 
refers  to  explain  what  he  means.  He  says : 
Pars.  2,  sect.  3,  tit.  10,  c.  3,  "  XIV.  Per 
regulam  cancellarise  quae  hodie  est  45  et 
inscribitur,  De  consensu  in  resvgnationihua 
et  pensionibus,  papa  voluit  et  ordinavit, 
quod  super  resignatione  cujuscumque 
beneficii  ecclesiastic!,  seu  cessione  juris  in 
eo,  quam  in  manibus  suis,  vel  in  cancellaria 
apostolica  fieri  contigerit,  apostolicse  littene 
nullatenus  expediantur,  nisi  resignans, 
vel  cedens,  si  prsesens  in  Romana  curia 
fuerit,  jperaoncUiter,  alioquin  per  procura- 
torem  suum  ad  hoc  ab  eo  apedalUer 
constitutum,  expeditioni  ejusdem  in  eadem 
cancellaria  expresse  consenserit  et  jura- 
verit,  ut  moris  est.  Etsi  ipsum  resignan- 
tem  seu  cedentem  pluries  super  uno  et 
eodem  beneficio,  in  &vorem  diversarum 
personarum  successive  consentire  conti- 
gerit, voluit  Sanctitas  Sua,  quod  primus 
consensus  tenere  debeat,  et  alu  posteriores 
consensus  ac  htterse  eorum  prsetextu  etiam 
sub  priori  data  expeditse  pro  tempore 
nuUius  sint  roboris  vel  momenti. — ^XV. 
Heec  regula  fuit  edita  ad  tollendas  fraudes 
qufie  possent  oriri ;  quia  posset  quis  no- 
mine alterius  porrigere  supplicationem 
resignationis,  et  aliimi  privare  beneficiis. 
Nam  consensus  per  supplicationem  suffi- 
ciebat  de  jure  conmiuni.  Igitur  ad  tollen- 
das fraudes,  cautum  est  requiri  consensum 
prsestitum  per  se  vel  per  procuratorem 
specialiter  ad  hoc  constitutum.  Ita  Cho- 
kier  ad  banc  regulam  num®  9."  The 
latter  paragraph  (XV.)  explains  the  mean- 
ing and  object  of  the  rules  of  practice 
which  I  have  indicated  as  being  peculiar 
and  special  to  the  Pope's  Chancery.  It  is 
therefore  manifest  that  the  general  phrases 
which  Van  Espen  here  uses,  and  which 
imdoubtedly  in  terms  make  out  Mr. 
Reichel's  proposition,  are  to  be  qualified 
and  understood  only  as  applicable  to  the 
particular  rules  and  procedure  enacted  as 
the  rules  of  practice  of  the  Pope's  Chan- 
cery. 

Whatever  may  be  said  in  respect  of 
this  authority,  it  seems  to  me  to  indicate 
simply  the  practice  of  the  Pope's  Chancery, 
and  to  have  been  specially  referable  to 
rules  made  to  check  an  evil  which,  if  Mr. 
Reichel's  view  of  the  law  is  correct,  never 
could  have  eiosted.    So  far,  therefore,  as 
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it  is  an  authority  at  all,  it  rather  points  in 
the  opposite  direction.  But,  in  truth,  the 
laws  ecclesiastical  of  this  country,  or,  as 
Lord  Coke  calls  them,  the  King's  eccle- 
siastical laws,  are  as  much  part  of  the 
peculiar  and  native  jurisprudence  of  this 
country  as  the  ordinary  common  law.  In 
Caudre}/8  Case  (6)  the  extent  and  de- 
gree to  which  the  law  of  this  country 
recognises  the  laws  ecclesiastical  is  set 
forth  with  great  minuteness  and  precision, 
and  the  Act  24  Hen.  8.  c.  12  contains,  as 
Sir  Robert  Phillimore  says,  a  clear  and 
dignified  exposition  of  the  law  upon  the 
subject  of  the  liberties  and  constitution 
of  the  national  Church. 

It  is  quite  certain  that  none  of  the 
authorities  quoted  by  Mr.  Eeichel  from 
cases  decided  in  an  English  Court  support 
his  contention.  Such  shadow  of  authority 
as  there  was  appeared  to  come  from  text- 
writers,  whose  phrases,  I  think,  are  not  to 
be  understood  in  the  sense  argued  by  Mr. 
Reichel. 

The  objection  to  a  conditional  resigna- 
tion, as  expounded  by  all  writers  on  the 
subject,  is  founded  upon  the  view  that 
money,  or  money's  worth,  is  to  be  ob- 
tained as  a  condition  to  the  resignation, 
and  it  is  treated  throughout  by  the 
writers  who  have  dealt  with  the  subject 
as  in  its  nature  simoniacal,  or  as  giving 
opportunities  for  simoniacal  contracts. 
And  the  good  sense  and  meaning  of  such 
an  objection  is  apparent. 

But  there  was  no  condition  here  at  all. 
As  I  have  already  said,  I  find,  as  a  fact, 
that  Mr.  Reichel  agreed  absolutely  to  re- 
sign rather  than  undergo  the  enquiry 
which  the  bishop  would  have  felt  himself 
otherwise  compelled  to  institute.  Neither 
in  form  nor  in  substance  was  the  resigna- 
tion conditional. 

It  seems  to  me,  therefore,  that  there  is 
no  ground  for  the  complaint,  and  there  is 
no  authority  for  the  proposition  necessaiy 
to  support  this  appeal.  I  am,  therefore, 
of  opinion  that  the  appeal  must  be  dis- 
missed. 

Lord  Watson. — I  also  am  of  opinion 
that  no  cause  has  been  shewn  for  dis- 

(6)  6  Rep.  fol.  L 


turbing  the  judgment  of  the  Court  below 
in  either  of  these  cases.  Of  the  many 
points  discussed  in  the  elaborate  and 
learned  argument  addressed  to  us  by  the 
appellant  in  person,  one  only  is  deserving 
of  serious  notice,  which  relates  to  his 
alleged  right  to  recall  on  the  16th  of 
July,  1886,  a  resignation  of  his  benefice 
of  Sparsholt,  which  he  had  placed  in  the 
hancls  of  his  ordinary  on  the  2nd  day  of 
the  month  preceding.  Even  upon  that 
point  a  great  part  of  the  argiunent,  and 
the  authorities  by  which  it  was  illustrated, 
appeared  to  me  to  have  little  relevancy 
to  the  state  of  facts  with  w^liich  we  have 
to  deal. 

The  appellant  did  not  lodge  his  resig- 
nation in  ordinary  course,  with  a  view  to 
its  being  first  considei-ed,  and  then  either 
accepted  or  rejected.  He  had  justly,  or 
unjustly  (it  matters  not  which),  been  ex- 
posed to  imputations  calculated  seriously 
to  affect  his  character  and  usefubiess  as  a 
clergyman;  and  these  had  been  brought 
under  the  notice  of  his  bishop,  w^ho  gave 
him  the  option  of  being  proceeded  against 
as  a  criminous  clerk,  or  of  resigning  his 
cui-e.  The  appellant  chose  the  latter 
alternative,  his  Lordship  having  previously 
consented,  if  the  deed  was  at  once  exe- 
cuted and  placed  in  his  hands,  to  dat« 
his  formal  acceptance  of  it  "on  the  1st  of 
October  next,  and  not  to  dec^lare  your 
benefice  vacant  until  that  date."  It  was 
in  these  circumstances  tliat  the  resignation, 
which  is  in  terms  absolute  and  unqualified, 
was  sent  to  his  lordship's  secretary  on 
the  2nd  of  June,  1 886,  along  with  a  letter 
by  the  appellant  intimating  that  it  was 
executed  "  on  the  understanding  that  the 
bishop  will  postpone  acceptance  thereof 
until  the  1st  of  October  next." 
;  I  see  no  reason  to  doubt  that  the  pre- 
sent resignation  of  a  cure  of  souls,  at  and 
after  a  future  day  named,  if  submitted  to 
the  bishop  and  accepted  by  him,  would 
instantly  become  irrevocable,  and  that  on 
the  arrival  of  the  day  specified  all  con- 
nection between  the  resigner  and  the 
cure  would  be  severed.  That  appears  to 
me  to  have  been  the  substance  of  the 
arrangement  between  the  appellant  and 
the  Bishop  of  Oxford — ^with  this  diflfer- 
ence  only,  which  is  not  favourable  to  the 
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appellant's  oontention.  His  resignation 
was  delivered  in  pursuance  of  a  mutual 
agreement  which  rendered  formal  or 
other  acceptance  altogether  unnecessary ; 
the  terms  of  the  agreement  shewing 
plainly  that  the  bishop  not  merely  was 
ready  to  accept,  but  insisted  upon  having 
it,  in  order  that  it  might  receive  full 
effect  upon  the  1st  of  October  following. 
The  agreement  was  perfectly  lawful ;  it 
being  entirely  within  the  discretion  of 
the  bishop  to  judge  whether  the  adop- 
tion of  proceedings  against  the  appel- 
lant, or  his  unconditional  resignation  as 
from  a  future  date,  would  most  conduce 
to  the  spiritual  interest  of  the  parish. 
The  appellant  assented  to  the  arrange- 
ment, and  on  the  2nd  of  Jiuie,  1886, 
did  all  that  lay  in  his  power  to  com- 
plete it.  In  these  circumstances  it  is  idle 
to  consider  what  the  appellant's  position 
might  have  been  if  there  had  been  no 
such  arrangement,  and  he  merely  had 
sent  in  his  resignation  without  knowing 
whether  it  was  to  be  accepted  or  not.  He 
cannot,  in  my  opinion,  be  permitted  to 
upset  the  agreement  into  which  he  volun- 
tarily entered,  and  which  he  has  done  all 
that  he  could  to  complete,  upon  the  alle- 
gation that  there  was  no  formal  acceptance 
of  his  resignation  until  the  Ist  of  October, 
1886. 

I  have  only  to  add  that  having  had  an 
opportunity  of  perusing  the  opinion  which 
is  about  to  be  delivered  by  my  noble  and 
learned  friend  on  my  left  (Lord  Herschell), 
I  desire  to  express  my  concurrence  in  it. 

Lord  FitzGerald. — I  concur,  and  I 
can  add  nothing  with  advantage. 

Lord  Herschell. — ^The  plaintiff  ap- 
peals from  a  judgment  of  the  Court  of 
Appeal  declaring  that  the  benefice  of 
Spcursholt,  which  had  been  held  by  him, 
became  void  on  the  1st  of  October,  1886, 
by  reason  of  the  resignation  thereof  by 
the  plaintiff,  with  the  approval  and  con- 
sent of  the  bishop,  and  the  acceptance 
thereof  as  from  that  day,  and  declaring 
further  that  the  attempted  revocation  of 
his  resignation  by  the  plaintiff  was  invalid 
and  void. 

The  main  question  for  your  Lordships* 
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consideration  is,  whether  the  plaintiff 
validly  revoked  his  resignation  before  its 
acceptance  so  as  to  disable  the  bishop 
from  further  proceeding  upon  it.  Owing 
to  scandal  alleged  to  have  arisen  from 
the  misconduct  of  the  plaintiff,  communi- 
cations took  place  between  himself  and 
the  bishop,  which  resulted  in  his  writing 
to  the  bishop  on  the  28th  of  May,  1886,  a 
letter  in  the  following  tei*ms  :  "  I  desire 
herewith  to  place  in  your  hands  my  re- 
signation of  this  benefice  of  Sparsholt, 
conformably  with  your  Lordship's  wish, 
and  at  the  same  time  I  gratefully  accept 
your  kind  proposal  to  postpone  accept- 
ance of  my  resignation  until  a  date  to  be 
agreed  upon,  your  Lordship  meantime 
permitting  me  to  be  absent."  In  response 
to  this  the  bishop's  secretary  forwarded  to 
the  plaintiff  for  execution  a  deed  of  resig- 
nation, informing  him  that  the  bishop 
proposed  to  date  his  formal  acceptance  of 
it  on  the  1st  of  October  following.  The 
plaintiff  executed  the  deed  of  resignation 
and  returned  it,  stating  that  he  had  exe- 
cuted it  "on  the  imderstanding  that  the 
bishop  would  postpone  acceptance  thereof 
until  the  Ist  of  October  next."  On  the 
10th  of  June  following  the  plaintiff  exe- 
cuted a  deed  cancelling  and  revoking  the 
deed  of  resignation,  and  on  the  16th  of 
July  he  commimicated  the  fact  that  he 
had  done  so  to  the  bishop's  secretary.  The 
bishop,  notwithstanding  this,  signed  a 
dociunent  dated  the  1st  of  October,  1886, 
accepting  the  resignation  and  declaring 
the  vicarage  void.  The  appellant  con- 
tends that  it  was  not  competent  for  the 
bishop  to  do  so,  that  his  resignation  was 
not  complete  until  acceptance,  and  that 
down  to  that  time  he  had  a  locua  pceni- 
tentice. 

The  plaintiff,  when  he  executed  the 
deed  of  resignation  and  placed  it  in  the 
hands  of  the  bishop,  had  done  all  that  was 
necessary  on  his  part  to  denude  himself 
of  the  benefice,  though  it  is,  no  doubt,  the 
case  that  no  derk  can,  without  the  consent 
of  his  ecclesiastical  superior,  effectually  so 
denude  himself.  The  bishop  has  entrusted 
to  him  the  duty  and  the  right  of  con- 
sidering whether,  in  the  interest  of  the 
parishioners,  the  derk  ought  to  be  per- 
mitted to  resign  his  benefice,  and  it  is  for 
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this  reason,  and  to  give  an  opportunity 
for  this  consideration,  that  the  act  of  the 
clerk  is  not  effectual  until  the  bishop  has 
assented  to  it.  I  do  not  think  the  word 
"  acceptance  "  means  more  than  this  as- 
sent of  the  bishop,  or  that  it  need  take 
any  particular  form.  Now,  in  the  pre- 
sent case,  the  bishop  had  intimated  to 
the  plaintiff  that  he  was  willing  to  assent 
to  his  resignation,  and  it  was  in  pur- 
suance of  this  intimation  that  the  resig- 
nation was  placed  in  the  hands  of  the 
bishop.  At  the  time  the  deed  was  exe- 
cuted, at  the  time  the  bishop  received  it, 
and  thenceforward  down  to  and  after  the 
time  of  the  alleged  revocation,  the  bishop 
was  an  assenting  party  to  the  resignation, 
and  was  known  by  the  clerk  to  be  so,  and 
to  have  arrived  at  the  conclusion  that  it 
was  for  the  interest  of  the  parish  that  the 
resignation  should  be  allowed.  It  is  true 
that  he  did  not  sign  any  document  until 
after  the  alleged  revocation,  and  that,  in 
mercy  to  the  appellant,  he  dated  his  ac- 
ceptance as  of  a  later  date,  so  that  the 
appellant  might  not  be  at  once  ousted  of 
his  benefice.  But  no  authority  in  English 
ecclesiastical  law  has  been  cited  to  shew 
that,  under  such  circumstances  as  I  have 
detailed,  a  clerk  can  undo  his  act  of  re- 
signation and  retain  his  benefice,  notwith- 
standing that  the  bishop  has  arrived  at 
the  conclusion  that  it  is  for  the  interest  of 
the  parish  that  the  clerk's  resignation 
should  take  effect,  and  has  so  intimated 
to  hun.  And  I  should  strongly  advise 
your  Lordships  not  to  create  any  such 
precedent.  Indeed,  I  am  not  satisfied 
that  where  a  clerk  has  unconditionally 
resigned  his  benefice  into  the  hand  of 
the  bishop,  he  can,  in  any  case,  by  a  sub- 
sequent act  debar  the  bishop  from  accept- 
ing the  resignation  and  thus  avoiding  the 
benefice.  No  very  clear  authority  to  es- 
tablish that  he  can  do  so  is  to  be  found  in 
any  of  the  EngHsh  text-writers  on  eccle- 
siastical law.  And  though  passages  were 
cited  from  foreign  canonical  writers  on 
which  much  reliance  was  placed,  it  must 
be  remembered  that  they  had  reference  to 
a  state  of  ecclesiastical  law  in  many  re- 
spects different  to  that  which  prevailed  in 
England,  and  they  are  certainly  not  to 
be  received  here  as  an  absolute  guide.    It 


is,  however,  unnecessary  in  the  present 
case  to  go  the  length  of  saying  that  a  re- 
signation can  never  be  withdrawn  without 
the  consent  of  the  bishop,  for  I  am  of 
opinion  that  it  certainly  cannot  be  so 
under  circumstances  such  as  those  to  which 
I  have  drawn  attention. 

It  was  argued  further  by  the  appellant 
that  inasmuch  as  his  resignation  was 
tendered  to  the  bishop  on  the  understand- 
ing that  it  was  not  to  be  accepted  until  a 
subsequent  date,  the  resignation  was  a 
conditional  one,  and  therefore  void.  I  can 
see  no  ground  for  such  a  contention.  The 
resignation  was  absolute.  It  was  in- 
tended to  take  effect  in  any  event.  Nor 
do  I  see  an3rthing  illegal  in  an  arrange- 
ment that  the  bishop  should  withhold 
his  formal  acceptance  and  delay  the 
avoidance  of  the  benefice,  where  such  ar- 
rangement is  not  entered  into  in  further- 
ance of  a  scheme  which  is  itself  illegal. 

Other  objections  of  less  general  import- 
ance were  taken  by  the  appellant.  As 
to  these,  I  desire  only  to  say  that  I  am 
unable  to  see  that  any  one  of  them  can  be 
sustained,  and  that  they  are  satisfactorily 
disposed  of,  in  my  opinion,  by  the  learned 
Judges  in  the  Court  below. 

I  am  of  opinion  that  the  appeal  should 
be  dismissed. 

Lord  Macnaghten. — I  concur. 

Ordtr    appecbled  Jrom  affirmed,  and 
appeal  dismissed. 


Solicitors— Appellant  in  person ;  Canliffe  & 
Davenport,  agents  for  T.  M.  Davenport, 
Oxford,  for  Bishop  of  Oxford,  respondent. 
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In  re  the  new  ebbbhahdt 
COMPANY  (limitbd);  ex 
parte  henzies. 


Compom^ — Shares — Eectificatian  of  Be- 
gitkr — Shares  to  be  held  as  fvXLy  pcM 
up  in  Cash — Registered  Agreement — £xe- 
aUion  hy  Compcmy  onty — Compcmies  Aei, 
1867  (30  d;  31  Vict.  c.  131),  s.  25. 

The  JUing  with  the  Registrar  of  Joint 
Stock  Companies  of  an  agreementy  purport- 
ing to  be  between  a  company  and  the  persons 
mentioned  in  the  schedtde  thereto,  for  the 
issue  to  such  persons  of  shares  asfvUypaid 
up,  but  executed  by  the  company  only  and 
not  hy  the  persons  named  in  the  schedule, 
is  not  theJUing  of^^a  contract  duly  made  in 
writing  "  in  compliance  with  the  provision 
of  section  25  of  ^  Companies  Act,  1867. 

Decision  o/"  Stirling,  J.,  reversed. 

This  was  a  motion  by  Menzies  to  have 
the  register  rectified  by  striking  out  his 
name  as  the  holder  of  400  preference 
shares  in  the  company,  on  the  ground  that 
the  shares  had  not  been  fully  paid  in  cash, 
and  that  a  proper  agreement  had  not  been 
filed  with  the  Ee^strar  of  Joint-Stock 
Companies,  as  required  by  section  25  of  the 
Ckxmpanies  Act,  1867. 

In  August,  1888,  the  Eberhardt  and 
Monitor  Company  (Limited)  went  into 
voluntary  liquidation  for  the  purpose  of  a 
reconstruction.  The  scheme  for  carrying 
out  this  reconstruction  provided  that  the 
property,  assets,  effects,  and  business  of  the 
Eborhardt  and  Monitor  Company  (here- 
after called  the  old  company)  should  be 
transferred  to  the  New  Eb^hardt  Com- 
pany (Limited)  (hereafter  called  the  new 
compajiy),  and  that  the  debentures  in  the 
old  company  should  be  exchanged  for 
preference  shares  in  the  new  company. 

On  the  31st  of  August,  1888,  a  meeting 
of  debenture-holders  of  the  old  company 
was  held,  and  a  resolution  approving  of 
the  proposed  scheme  was  duly  pa^ed. 
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Menzies,    who  was   a  debenture-holder, 
voted  by  proxy  for  the  resolution. 

By  an  agreement  dated  the  25th  of 
September,  1888,  and  ejq>ressed  to  be 
made  between  the  liquidators  of  the  old 
company  and  the  new  company,  the  new 
company  purchased  the  assets  and  busi- 
ness of  the  old  company,  on  the  terms,  inter 
aUa,  that  the  new  company  should  allot 
and  issue  to  the  debenture-holders  of  the 
old  company  four  fiilly  paid-up  preference 
shares  in  the  new  company  of  6s.  each, 
for  every  11.  of  principal  due  on  the  deben- 
tures. This  agreement  was  duly  executed 
by  the  liquidators  of  the  old  company  and 
the  new  company,  but  it  was  not  filed  with 
the  Registrar  of  Joint-Stock  Companies. 

On  the  28th  of  September,  1888,  the 
new  company  executed  a  document,  which 
purported  to  be  an*  agreement  between 
the  new  company  and  the  persons  whose 
names  and  addresses  were  set  forth  in  the 
schedule  thereto,  whereby,  after  reciting 
the  agreement  of  the  25th  of  September, 
1888,  and  that  the  liquidators  of  the  old 
company  had  requested  the  new  company 
to  aUot  and  issue  to  the  persons  named 
in  the  schedule  thereto  fully  paid  shares 
of  5s,  each  to  the  amount  of  their  deben- 
tures, it  was  witnessed  that,  in  pur- 
suance of  the  said  agreement  and  of  such 
request  and  direction  to  the  liquidators  as 
aforesaid,  the  company  should  allot  and 
issue  to  the  persons  named  in  the  schedule 
thereto  the  number  of  shares  set  opposite 
to  their  respective  names  in  the  fourth 
column  of  the  said  schedule,  and  having 
the  distinctive  numbers  set  opposite  to 
them  in  the  fifth  column  of  the  said  sche- 
dule, credited  as  having  the  full  sum  of  6s. 
per  share  paid  up  thereon.  And  it  was 
thereby  agreed  and  declared  that  shares 
included  in  the  said  schedule  so  to  be 
allotted  were  to  be  held  as  shares  upon 
which  the  full  sum  of  5s.  per  share  had 
been  paid,  and  that  they  should  be  liable 
and  subject  to  no  fiirther  payment. 

The  schedule  to  this  document  contained 
the  names  of  the  bondholders  in  the  old 
company,  including  the  name  of  Menzies, 
but  the  document  was  not  executed  by 
Menzies  or  any  of  the  other  bondholders. 
The  document  was  duly  filed  with  the 
Registrar  of  Joint-Stock  Companies  on 
the  1st  of  October,  1888. 
L 
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In  re  New  Merkardt  Ch, ;  eto  parte  MnwieSt 
In  November,  1888,  400  fully  paid  up 
preference  sharee  in  the  new  company 
were  allotted  to  Menzies,  and  in  December, 
1888,  he  received  a  certificate  of  these 
shares  treating  them  as  fully  paid  up. 

Doubts  having  arisen  whether  the  re- 
gistration of  the  document  of  the  28th  of 
September,  1888,  was  a  compliance  with 
the  provisions  of  the  25th  section  of  the 
Companies  Act,  1867,  Menzies  commenced 
these  proceedings  and  applied  as  above. 

Whinneyy  for  the  applicant. — ^The  con- 
tract must  be  a  proper  binding  contract  in 
writing — Firmatone's  Case  (1  )--and  it  must 
be  signed  by  both  parties.  It  must  be 
such  a  contract  as  could  be  relied  upon  by 
both  parties  to  it.  A  document  contain- 
ing the  terms  of  an  agreement  as  to  the 
amount  of  costs  payable  by  a  client  to  his 
solicitor,  assented  to  by  the  client,  but 
signed  by  the  solicitor  only,  was  held  not 
to  be  *'  an  agreement  in  writing  *'  within 
the  Attome3rs  and  Solicitors  Act,  1870, 
section  4 — In  re  E,  2>.  Lewie  ;  ex  parte 
Munro  (2).  The  object  of  the  26th  sec- 
tion is  that  notice  shall  be  given  to  all  the 
world  that  a  contract  has  been  made, 
which  is  binding  upon  both  parties.  Un- 
less it  is  signed  by  both  parties  that  object 
is  not  fulfilled. 

In  order  to  satisfy  the  section  the  whole 
of  the  contract  must  be  in  writing,  and 
unless  it  is  signed  by  both  parties  that  is 
not  the  case.  There  is  an  obligation  on 
the  company  to  file  a  proper  contract. 
This  is  only  a  memorandum  of  agreement. 
There  is  no  entry  upon  the  register 
whereby  anybody  inspecting  it  could  as- 
certain whether  a  proper  binding  agree- 
ment had  been  concluded. 

The  applicant  is  entitled  to  have  his 
name  removed  from  the  register. 

[He  also  referred  to  In  re  The  Almada 
and  Tirito  Company  (3),  Pocley  v.  Driver 
(4),  and  StokeU  v.  Mven  (6).] 

(1)  44  Law  J.  Bep.  Ghanc.  617;  Law  Rep. 
20  Bq.  624. 

(2)  46  Law  J.  Bep.  QJ3.  816;  Law  Rep. 
1  Q.B.  D.  724. 

(8)  57  Law  J.  Rep.  Ghana  707. 

(4)  46  Law  J.  Bep.  Chanc.  466 ;  Law  Bep. 
6  Ch.  D.  468. 

(6)  Law  Jonroal  Notes  of  Oases  (1889),  p.  69 ; 
Law  Bep.  W.N.  (1889),  p.  100, 


App. 

Orowefnor  Woods,  for  the  company.— 
The  statute  does  not  say  that  the  contract 
must  be  signed  by  both  parties,  and  the 
signature  of  the  parties  is  not  essential  to 
constitute  a  written  agreement  unless  re- 
quired by  some  statute — Leake  on  Oon- 
tracts,  p.  184.  In  Bewley  v.  Atkinson  {S), 
which  was  a  case  under  the  Prescrip- 
tion Act  {2  is  3  Will.  4.  c.  71),  James, 
L.J.,  said  that  he  found  nothing  in  the 
Act  to  say  that  the  agreement  there 
referred  to  must  be  signed  by  both  parties, 
or  that  anything  which  would  be  a  suffi- 
cient agreement  under  the  Statute  of 
Frauds  would  not  be  a  sufficient  agree- 
ment for  the  purpose  of  the  later  statute. 
All  that  is  necessary  is  something  to  estop 
the  company,  and  to  shew  the  public  that 
the  company  is  estopped.  If  that  is  done 
the  object  of  the  section  is  fulfilled. 

WTiin/nef/y  in  reply. — ^There  must  be  a 
contract  binding  on  both  parties — In  re 
The  Almada  cmd  Tiriio  Company  (3). 
There  is  nothing  on  the  register  to  shew 
that  both  parties  are  bound  by  the  con- 
tract. The  point  is  covered  by  Firmstone's 
Case  (1). 

Stirling,  J.  [after  stating  the  &cts,  con- 
tinued :] — ^The  agreement  of  the  28th  of 
September,  1888,  is  a  document  which  is 
under  the  seal  of  the  company ;  it  is  a 
document  which  constitutes  an  agreement 
between  the  company  and  the  persons 
named  in  the  schedule  thereto;  and  it 
shews  that  the  company  had  come  under 
an  obligation  to  issue  to  the  holders  of 
debentures  of  another  company,  being 
the  persons  named  in  the  schedule,  shares 
with  6s,  paid  up ;  and  it  is  an  agreement 
in  satis&ction  of  the  obligation  to  issae 
shares  accordingly,  and  declaring  that  the 
shares  so  issued  shall  be  deemed  to  be 
shares  on  which  the  full  sum  of  Os.  has 
been  paid,  and  liable  to  no  further  pay- 
ment. Now,  I  have  to  ask  myself  tlus 
question.  Is  this  a  contract  duly  made  in 
writing  determining  that  the  shares  to 
which  it  relates  are  to  be  held  otherwise 
than  as  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash  t  It  seems 
to  me  that  it  is.  It  is  a  legal  document 
made  in  accordance  with  the  forms  in 

(6)  49  Law  J.  Bep.  Chanc.  153;  Law  Bep. 
;S  Ch.  p.  983, 
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which  doooments  under  sach  seal  axe 
required  to  be  made  according  to  the 
Ez^liah  law.  It  is  under  the  s^  of  the 
company,  it  is  binding  on  the  company,  and 
it  shews  that  it  was  given  for  valuable 
consideration — ^namely,  satis&ction  of  a 
prior  obligation  subsisting  under  an  agree* 
ment  which  had  been  previously  made 
between  the  eyisting  company  and  the 
liquidator  of  another  company.  It  seems 
to  me,  therefore,  that  it  is  a  contract  duly 
made  in  writing.  That  is  all  that  the  Act 
requires.  The  Act  does  not  say  that  it 
shall  be  signed  by  all  the  parties  to  it,  and 
I  do  not  see  on  what  ground  I  ought  to 
add  those  words  to  the  Act.  It  may  be 
that  it  would  none  the  less  satisfy  the 
terms  of  the  Act  if  the  parties  of  the 
second  part  had  signed  it,  but  none  the  less 
is  this  a  contract  made  by  the  company  and 
in  writiiig.  It  seems  to  me,  therefore,  to 
satisfy  the  terms  of  the  section,  and  I 
adopt  the  words  of  the  late  Master  of  the 
EoUs  in  FvrrMUm^s  Gum  (1),  and  I  ask, 
is  it  a  contract  made  by  the  contracting 
partyt  Surely  it  is.  Who  is  the  con- 
tracting party  here  t  The  c(»npany. 
Under  the  statute  every  shareholder  in 
the  company  is  bound  to  pay  up  his  shares 
in  cash  unless  upon  certain  terms.  Then 
a  contract  is  made  by  the  company  that 
the  shareholder  shall  not  be  required  to  pay 
them  up  in  cash.  That  contract  is  the 
oenimct  of  the  company,  and  not  the  con- 
tract of  the  shareholder.  Therefore  it 
seems  to  me  that  the  contract  is  made  in 
writing  by  the  contracting  party,  as  the 
late  Master  of  the  Bolls  said  it  was  re- 
quired to  be.  nien  it  is  said  it  must 
shew  there  is  some  consideration  moving 
from  the  shareholder.  I  am  unable  to 
follow  that.  It  is  necessary  that  the  con- 
tract, in  order  that  it  may  be  valid,  ^ould 
have  some  legal  consideration,  but  it  does 
not  appear  to  me  that  it  is  necessary  that 
that  consideration  should,  on  the  £suse  of 
it,  move  from  the  party  to  whom  the 
alttres  are  to  be  issued.  I  think  that  this 
document  completely  satisfies  the  terms  of 
the  Act,  and  therefore  the  foundation  for 
this  application  &ils. 
Menzies  appealed  from  this  decision. 

Whinney^  for  the  appeUant.-^In  order 
to  satisfy  the  provision  of  section  25  of 


75 


the  Companies  Act,  1867,  "a  contract  duly 
made  in  writing  "  mvist  be  filed  with  the 
Registrar  of  Joint-stock  Companies.  The 
document  filed — ^namely,  the  document  of 
the  28th  of  September,  1888 — did  not  at 
the  time  it  was  filed  constitute  a  contract 
at  all.  It  was  not  then  signed,  and  never 
has  been  signed  by  Menzies  or  any  of  the 
other  persons  mentioned  in  the  schedule 
to  the  document,  and  it  was  not  a  con- 
tract duly  made  in  writing,  because  it  was 
only  signed  by  one  of  the  parties  to  it^— 
that  is  to  say,  the  new  company.  An 
agreement  in  writing  in  a  strict  sense  re- 
quires that  each  of  the  parties  to  it  should 
sign  it — Bewley  v.  AtkiiMon  (6) ;  and  in 
FinnsUme's  Cum  (1)  Jessel,  M.R.,  refer- 
ring to  the  25th  section  of  the  Act  of  1867, 
said  ''  the  words  duly  made  in  writing  " 
mean  made  by  the  contracting  parties. 
An  agreement  as  to  pajrment  of  costs 
signed  by  the  solicitor  only  was  held  not 
to  be  an  agreement  in  writing  within  the 
Attorneys  and  Solicitors  Act,  1870,  s.  4, 
in  /«  r«  Lewis;  ex  parte  Mwrvro  (2). 

Qroeverwr  WoodSy  for  the  company. — 
When  the  document  of  the  28th  of  Sep- 
tember, 1888,  was  filed,  there  was  in 
existence  an  agreement  between  the  old 
company  and  the  new  company,  by  which 
the  new  company  were  bound  to  allot 
fully  paid  up  ahares  in  exchange  for  de- 
bentures in  the  old  company.  Menzies 
had  assented  to  this  agreement,  and  the 
agreement  was  recited  in  the  document 
of  the  28th  of  September,  which  therefore 
contained  Ml  particulars  of  the  material 
&cts  relating  to  the  issue  of  the  shares. 
In  Crtckmer^B  Gaee  (7),  James,  L.J.,  refer- 
ring to  the  characteristics  of  a  contract  in 
writing  required  to  be  registered  under 
section  25  of  the  Act  of  1867,  said,  "  It 
must  be  a  contract  which  shews  what 
shares  are  to  be  issued  frdly  paid  up,  and 
for  what  consideration  they  are  to  be 
issued."  This  statement  was  quoted  with 
approval  by  BaggaUay,  L.  J.,  in  Anderson's 
Case  (8).  The  document  registered  here 
does  shew  what  shares  are  to  be  issued 
and  what  is  the  consideration.  It  is  not 
necessary  that  the  contract  in  writing 

(7)  46  Law  J.  Rep.  Ohano.  870;  Law  Rep. 
10  Obanc.  614. 

(8)  47  Law  J.  Rep.  Chano.  273 ;  Law  Rep. 
7  CJh.  D.  76. 


Digitized  by 


Google 


76 


CHANCERY  DmSIOA 


In  re  Neio  Merhardt  Co. ;  expwrte  Menzieiy 

should  be  signed  by  all  the  parties  to  it. 
Applying  the  decisions  on  the  Statute  of 
Frauds,  it  is  sufBcient  to  satisfy  section  25 
if  that  which  both  parties  have  agreed  to 
is  reduced  into  writing ;  it  is  not  necessary 
that  all  parties  should  sign  the  written 
documents — LoT/tharp  v.  Bryant  (9)  and 
WiUimna  v.  Bymea  (10).  An  offer  made 
in  writing,  and  subsequently  accepted  in 
parol,  wiU  bind  as  a  contract  under  the 
Statute  of  Frauds— i?e%M9  v.  Fickslef/  (11). 
The  contract  here  was  completed  when 
Menzies  accepted  the  shares  allotted  to 
him,  and  the  acceptance  related  back  to 
the  date  of  the  document  filed.  Further, 
the  document  filed  ought  really  to  be 
treated  as  an  acceptance  by  the  new  com- 
pany of  terms  as  to  the  issue  of  shares 
which  Menzies  had  previously  assented  to. 
I  submit  that  the  document  filed  satisfies 
all  the  requisitions  of  the  25th  section,  and 
it  certainly  was  honestly  and  bona  fid$ 
filed. 

Cotton,  L.J. — ^This  is  an  appeal  against 
a  judgment  of  Mr.  Justice  Stirhng  refus- 
ing to  remove  the  name  of  the  applicant 
(Mr.  Menzies)  from  the  list  of  shareholders 
of  the  New  Eberhardt  Company  (Limited). 
Kow  the  question  is  whether  Menzies  con- 
tracted and  agreed  with  this  company  to 
take  from  it  certain  paid-up  shares — ^that 
is  to  say,  shares  which  in  law  could  have 
no  further  claim  made  upon  them ;  but  he 
says  that  the  25th  section  of  the  Act  of 
1867  has  not  been  complied  with,  because 
there  has  not  been  before  the  shares  were 
issued  a  registration  of  such  an  agreement 
as  is  requured  by  the  statute,  and  what 
the  statute  requires  is  this.  [His  Lord- 
ship read  it,  and  continued :] 

The  question  upon  which  this  turns  is, 
whether  before  the  issue  of  the  shares 
there  was  a  contract  made  in  writing  and 
registered  with  the  Registrar  of  Joint- 
Stock  Companies  t  What  has  been  done 
here  may  have  been  perfectly  honest  and 
well-intentioned,  but  I  am  afraid  the 
statute  has  not  been  complied  with.  There 
had  been  a  proposal  on  the  winding  up  of 

(9)  2  Bing.  N.C.  736;  6  Law  J.  Rep.  C.P. 
217. 

(10)  1  Moo.  P.O.  N.8.  164. 

(11)  36  Law  J.  Rep.  Bzch.  218 ;  Law  Bep. 
1  Bxch.  342. 
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the  old  company  to  transfer  all  the  assets  of 
the  old  company  to  the  new  company  on 
certain  terms — ^that  is  to  say,  that  all  the 
debenture-holders  of  the  old  company  were 
to  have  5«.  shares  in  the  new  company  to 
the  amount  of  their  debentures.  The  law 
has  enabled  that  to  be  done ;  but  under 
the  Act  of  1862  it  was  necessary  that 
there  should  be  a  special  resolution  passed 
by  the  debenture-holders  in  this  oompanyy 
and  that  was  done — ^that  is  to  say,  the 
debenture-holders  authorised  the  directors 
of  the  old  company  to  make  a  contract 
with  the  new  company,  and  to  transfer  to 
the  new  company  the  property  of  the  old 
company  in  those  shares  on  those  terms, 
and  Menzies  assented  to  that. 

Then  what  was  done)  A  memoran- 
dum of  agreement  was  prepared,  which 
recited  a  contract  between  the  liqui- 
dator of  the  old  company  and  the  new 
company,  and  then  it  went  on  in  this 
way:  ''And  in  pursuance  of  the  said 
agreement" — that  is,  the  agreement  be- 
tween the  new  company  and  the  liqui- 
dator of  the  old  one — "  and  of  such  re- 
quest and  direction  by  the  liquidator  as 
{foresaid,  the  company  shall  allot  and  issue 
to  the  persons  named  in  the  schedule 
hereto,  the  number  of  shares  set  opposite 
their  respective  names  in  the  fourth 
column,  and  having  the  distinctive  num- 
bers set  opposite  to  them  in  the  fifth 
column  of  the  schedule,  and  credited  as 
having  the  full  sum  of  5«.  per  share  paid 
up  thereon.  And  it  is  hereby  agreed  and 
declared  that  the  shares  included  in  the 
schedule  so  to  be  allotted  as  aforesaid  are 
to  be  held  as  shares  upon  which  the  full 
sum  of  68,  per  share  has  been  paid."  This 
memorandum  of  agreement,  this  document 
which  was  the  thing  that  was  registered, 
in  my  opinion  contained  no  agreement  at 
all ;  but  I  think  it  contained  this — an  offer 
to  give  all  the  debenture-holders  named 
in  the  schedule  fuUy  paid  up  shares  to 
the  amount  standing  in  their  names; 
and,  so  soon  as  that  was  accepted  by  the 
debenture-holders,  then  there  became  a 
contract  between  them  and  the  new  com- 
pany in  the  terms  of  and  in  accordance 
with  this  memorandum. 

But  I  cannot  see  that  there  is  anything 
which  can  amount  to  a  contract  in  writing 
registered.    As  I  have  before  inlimated, 
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1%  re  Hem  Eberhanrdt  Co. ;  esopa/rte  Menzies, 
it  merely  comes  to  tliis — an  offer  made  by 
the  new  company  to  i£Bue  shares  as  fully 
paid  up  to  those  persons  named  in  the 
schedule  who  would  accept  them.  Now, 
I  cannot  see  how  that  can  be  within  the 
wwds  of  this  section,  ''a  contract  made 
in  writing  and  filed  with  the  Begistrar  at 
or  before  the  issuing  of  such  shares."  At 
the  time  when  this  was  filed,  there  had 
been  no  acceptance  by  any  person  to 
whom  it  was  intended  to  issue  these  paid- 
up  shares,  and,  therefore,  there  was  then 
no  contract  at  all,  I  doubt  whether 
there  would  have  been  a  contract  made  in 
writing,  even  although  an  agreement  had 
been  made  by  the  acceptance  by  these 
persons  of  the  terms  offered.  The  words 
of  section  25  ore :  ''  a  contract  made  in 
writing."  That  is  very  different  from  the 
terms  of  the  Statute  of  Frauds,  because 
what  the  Statute  of  Frauds  says  is  this : 
''that  no  action  shall  be  brought  unless 
the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or 
note  thereof,  be  in  writing,  signed  by  the 
party  to  be  charged  therewith."  It  may 
be — I  do  not  intend  to  express  any  opinion 
upon  it — ^that  in  accordance  with  the  de- 
cisions on  the  Statute  of  Frauds,  there 
might  be  an  acceptance  by  the  party,  even 
if  the  acceptance  was  not  in  writing  and 

Xed  by  him,  merely  by  circumstances 
sh  were  afterwards  taken  to  amount 
to  an  acceptance.  But  the  Judges  have 
decided  the  case  upon  the  words  "a 
note  or  memorandum  in  writing  of  the 
agreement " ;  and  in  one  of  these  cases, 
Reu88  v.  Pickdey  (11),  it  was  held  that 
there  was  an  agreement  made  there  by  cir- 
cumstances which  amoimted  to  an  accept- 
ance of  the  ofl^Br  contained  in  a  memo- 
nrndum  which  was  in  writing,  and,  there 
being  an  agreement,  it  was  held  that  there 
was  within  the  Statute  of  Frauds  a  good 
memorandum  in  writing  of  the  agreement, 
because  all  the  terms  were  stated  in  the 
document,  and  that  was  apparently  the 
ground  upon  which  the  Court  decided, 
because  Mr.  Justice  Wills  said :  ''  All  difGL- 
culty  as  to  the  terms  of  the  proposal  is  out 
of  the  case.  It  contained  the  names  of  the 
parties  and  all  the  terms  by  reference  to 
the  letter  of  the  8th  of  September,  which 
must  be  taken  as  having  been  recited  in 
Uie  letter  of  the  9th.    ^e  only  question 
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is  whether  it  is  sufficient  to  satisfy  the 
statute  that  the  party  charged  sSiould 
sign  what  he  proposes  as  an  agreement, 
and  that  the  other  party  should  i^rwards 
assent  without  writing  to  the  proposal. 
As  to  this,  it  is  clear,  both  on  reasoning 
and  authority,  that  the  proposal  so  signed 
and  assented  to  does  bear  a  memorandum 
or  note  of  an  agreement  within  the 
4th  section  of  the  statute."  But  in 
the  present  case  the  words  of  the  statute 
are  not  an  agreement  in  writing,  or  some 
note  or  memorandum  of  an  agreement  in 
writing,  but  ''a  contract  made  in  writ- 
ing"— ^thatis,  something  very  difierent  from 
a  memorandum  made  in  writing ;  and,  in 
my  opinion,  it  is  impossible  to  say  that 
when  at  the  time  of  registration  of  this 
document  there  was  only,  in  &ct,  an 
offer,  there  was  an  agreement  made  in 
writing  at  or  before  the  issue  of  the  shares, 
and  which  was  registered  at  or  before 
the  time  when  the  shares  were  issued. 

In  my  opinion,  subject  to  the  point 
that  I  will  deal  with  now,  the  case  en- 
tirely £sdls.  But  it  was  ingeniously  sug- 
gested by  Mr.  Grosvenor  Woods  tlmt  the 
document  of  the  28th  of  September  was 
not  a  proposal  at  all,  but  that  it  was  an 
acceptance  by  the  company  of  a  proposal 
previously  made  to  the  shareholders  and 
assented  to  by  the  appellant.  As  I  un- 
derstood the  facts,  the  appellant  assented 
at  the  general  meeting  of  shareholders  to 
the  proposal  which  was  made  by  the  reso- 
lution placed  before  them,  that  the  liquida- 
tor should  be  authorised  to  enter  into  the 
agreement  with  the  new  company.  There 
was  no  proposal  made  by  the  debenture- 
holders  to  the  new  company;  it  was 
merely  that  they  gave  authority  to  the 
liquidator  to  make  the  proposal  to 
the  new  company.  In  my  opinion  the 
document  registered  does  not  purport  to 
be  an  acceptance  of  any  offer  made  by 
the  persons  named,  so  as  to  constitute 
an  agreement  in  writing  within  the  re- 
quisitions contained  in  the  25th  section  of 
the  Act.  In  the  present  case,  there  being 
merely  a  proposal  made  in  writing  by  the 
company,  it  cannot,  in  my  opinion,  be 
considered  to  be  an  agreement  made  in 
writing  within  the  25th  section,  or  that 
that  section  has  been  complied  with. 

In  my  opinion,  not  taJdng  the  same 
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view  that  Mr.  Justice  Stirling  did,  we 
must  make  an  order  that  the  name  of  the 
appellant  must  be  taken  off  the  register  of 
shareholders. 

BowEN,  L.J. — I  am  of  the  same  opinion, 
and  I  only  express  my  individual  view 
because  we  are  differing  from  the  learned 
Judge  in  the  Court  below.  For  the  reasons 
given  by  the  Lord  Justice,  it  is  plain  that 
this  document  which  has  been  filed  is  not 
an  acceptance  of  an  offer.  There  had  been 
no  offer  made  by  the  appellant  to  the  com- 
pany which  could  be  accepted,  but  only  a 
consent  given  by  him  to  a  resolution  which 
authorised  the  agreement  between  the  two 
companies.  If  this  document  is  not  the 
acceptance  of  an  offer  already  made,  what 
is  it  f  It  is  an  offer  duly  made  in  writing, 
and  only  an  offer,  and  filed  while  it  was 
an  offer  only.  The  offer  being  something 
short  of  a  complete  contract,  it  was  not  a 
complete  contract  when  it  was  filed,  but 
it  was  an  offer  only.  It  is  true  that  it 
did  turn  afterwards  into  a  contract  when 
it  was  accepted ;  but  it  did  not,  I  think, 
turn  into  a  contract  which  was  duly  made 
in  writing,  because  the  offer  only  was 
made  in  writing,  and  it  certainly  dad  not 
turn  into  a  contract  which  had  been  made 
in  writing  at  the  date  when  the  document 
was  filled,  and  only  became  a  contract  long 
after  the  document  was  filed. 

It  is  obvious,  therefore,  that,  unless  we 
are  to  fritter  away  this  section  by  putting 
a  forced  construction  upon  it,  the  section 
has  not  been  complied  with.  I  regret  the 
judgment,  for  reasons  given  during  the 
argument  by  Lord  Justice  Cotton.  I  think 
it  a  most  unfortunate  slip,  and  that  in  sub- 
stance the  requirements  of  the  Act  have 
been  fulfilled,  although  the  requirements 
have  not  been  literally  complied  with.  But 
we  must  see  that  the  Act  of  Parliament  is 
carried  out  in  the  letter  as  weU  as  in  its 
spirit.  The  cases  on  the  Statute  of  Frauds 
can  have  nothing  to  do  with  this  case, 
and  it  would  not  follow,  even  if  there  were 
held  to  be  a  contract  within  the  Statute 
of  Frauds,  that  therefore  the  contract  dealt 
with  by  this  section  may  not  be  different. 
Meii88  V.  Pickaley  (11),  and  the  case  that 
preceded  it  of  SmUh  v.  Neaile  (12),  were 

(12)  2  Ck>m.  B.  Rep.  N.S.  67;  26  Law  J.  Bep. 
O.P.  143. 
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not  decisions  that  the  document  amounted 
to  a  contract,  but  only  that  they  amounted 
to  a  memorandum  of  a  contract.  We 
are  bound  by  Reuss  v.  Ficksley  (11), 
and  that  no  doubt  pushed  the  literal  con- 
struction of  the  Statute  of  Frauds  to  a 
limit  beyond  which  it  would  perhaps  be 
not  easy  to  go ;  but,  unless  we  found  the 
language  of  the  Statute  of  Frauds  repeated 
in  this  section,  we  should  not  be  bound  by 
Reu88  V.  Pickdey  (11) ;  and  if  we  were  to 
follow  it,  we  should  be  following  that  which 
has  not  a  real  analogy. 

Fry,  L.J. — I  am  of  the  same  opinioi). 
The  25th  section  of  the  Companies  Act, 
1 867,  requires  certain  conditions  to  exempt 
shares  from  liability  to  be  paid  in  cash. 
Now  those  conditions  are  these — first, 
there  must  be  at  or  before  the  date 
of  the  issue  of  these  shares  a  contract; 
secondly,  that  contract  must  be  duly 
made  in  writing ;  and  thirdly,  that  con- 
tract must  be  filled  with  the  Registrar. 
Now  all  those  things  must  be  done,  or 
must  be  in  existence,  at  or  before  the  date 
of  the  issue.  You  cannot  have  a  contract 
filed  before  the  issue  of  the  shares  if 
it  is  not  a  contract  till  after  the  issue  of 
the  shares.  You  cannot  have  it  duly 
made  in  writing  at  that  time  unless  it 
has  been  made  before  the  issue  of  the 
shares.  All  those  things,  therefore,  must 
be  done  at  or  before  that  time. 

Now  what  we  have  here  is  this :  There 
was  a  contract  between  the  old  and  the  new 
company  which  provided  for  the  issue  of 
these  shares ;  but  that  was  never  registered 
finally,  therefore  that  is  out  of  the  ques- 
tion ;  but,  instead  of  that,  a  certain  me- 
morandum of  agreement  of  the  28th  of 
September,  1888,  was  filed.  Now  that 
purported  to  be  between  the  new  com- 
pany and  the  several  persons  whose  names 
and  addresses  are  set  forth  in  the  sche- 
dule thereto.  Now  not  one  of  those 
signed  the  agreement.  Not  one  of  those 
persons  is  shewn  to  have  given  any  assent 
to  the  agreement  until,  by  acceptance  of 
the  shares  afterwards,  they  may  be  said 
to  have  concurred  in  the  agreement. 
Therefore  it  appears  to  me  there  was,  at 
the  time  of  the  issue  of  the  shares, 
no  contract  between  the  parties  as  to 
the  terms  of  this  instrument;  still  less 
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was  there  aaj  contract  duly  made  in 
writing. 

Now,  it  is  to  be  observed  that  we  have 
been  asked  to  attend  to  cases  on  the 
Statute  of  Frauds;  but  nothing  can  be 
more  different  than  the  language  of  this 
statute  and  the  language  of  the  Statute  of 
Frauds.  That  is  satisfied  if  the  contract 
be  in  writing,  or  if  the  memorandum  of  the 
contract  be  in  writing  signed  by  the  party 
to  be  charged  therewith.  But  here  the 
contract  must  be  made  in  writing,  by 
which  I  understand  that  both  parties  to 
the  contract  must  signify  their  assent  to 
the  terms  of  it  in  writing — and,  without 
going  beyond  the  writing,  you  can  see  the 
existence  of  the  contract  between  the 
contracting  parties.  That  is  the  grovind, 
therefore,  on  which  it  appears  to  me  that 
we  cannot  convert  this  into  a  contract 
satisfying  the  language  used,  by  re&son  of 
the  subsequent  acceptance  of  its  terms  by 
some  of  the  persons  making  the  contract. 

But  then  it  is  said.  Oh,  but  this  is  not 
an  offer  by  the  company,  it  is  an  accept- 
ance by  the  company  of  an  offer  previously 
made  by  the  shareholders.  Then  the  mis- 
fortune is  that  this  document  does  not 
contain  any  writing  stating  the  offer ;  it 
does  not  purport  to  be  an  acceptance  of 
the  offer,  it  proceeds  on  an  entirely  different 
footing,  ^erefore,  if  it  were  the  fiujt 
that  &ere  was  any  such  offer  (I  agree 
there  was  not),  that  is  not  embodied  in 
this  writing,  and  therefore  is  not  a  con- 
tract duly  made  in  writing  by  the  pro- 
posals of  the  shareholders. 

I  regret  to  have  to  come  to  this  con- 
clusion, because  the  document  registered 
is  an  honest  one,  and  obviously  discloses 
the  real  transactions  between  the  parties. 

Appeal  aUotoed, 
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In  re  pbtthebch. 

PBYTHEBCH  V,   WILLIAMS. 


Mortgagor  and  Mortgagee — Legal  Mort- 
gagee in  Foeaessian — Eight  to  give  up 
Foesesaion — Eight  to  Appointment  of  a 
Eeceiver — Judioatwre  Act,  1873,  section  25, 
8ub-8ection  8. 

The  povoer  given  hy  section  25,  euh-eection 
S,  of  the  Jvdioature  Acty  1873,  to  appoint 
a  receiver,  can  be  exerci»Bd  at  the  trud  of 
the  action,  as  loeU  as  upon  an  interlocutory 
application. 

A  legal  mortgagee,  wlio  has  taken  pos- 
session of  the  mortgaged  property,  cannot 
give  up  possession  whenever  he  likes  ;  a/nd, 
as  a  general  rule,  tJie  CovH  will  not  ap- 
point a  receiver  at  his  instance. 

Action  with  witnesses. 

Daniel  Prytherch,  by  his  will  dated  the 
10th  of  November,  1854,  devised  his  real 
estate  to  trustees,  on  trust,  in  the  first 
place,  out  of  the  rents  of  the  said  devised 
estates,  or  by  mortgaging  or  charging  the 
same  or  a  competent  part  thereof,  to 
raise,  in  aid  of  the  residue  of  his  personal 
estate  (if  insufficient),  so  much  money  as 
should  be  requisite  to  satisfy  the  pecu- 
niary legacy  of  14,000Z.  thereinafter  be- 
queathed for  the  benefit  of  his  younger 
children,  and  to  apply  the  money  to  be  so 
raised  accordingly;  and,  subject  thereto, 
in  trust  for  his  eldest  son  Daniel  Dalton 
Prytherch  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  with  re- 
mainder to  the  testator's  other  three  sons 
and  their  sons  in  tail  male;  with  re- 
mainder to  the  testator's  six  daughters  as 
tenants  in  common  in  fee. 

The  testator  died  in  December,  1854. 

This  was  a  redemption  action  brought 
by  Mina  L.  Prytherch,  the  only  child  of 
the  testator's  second  son  (claiming,  as 
heiress  of  deceased  daughters  of  the  tes- 
tator, to  be  entitled  to  certain  shares  of 
his  real  estate),  against  the  Rev.  Robert 
Price  Williams  (the  surviving  trustee  of 
the  will),  Charles  Bishop,  and  others, 
alleging  that  the  trustees  had  mortgaged 
the  testator's  real  estate  for  various  sums 
largely  in  excess  of  the  amount  which 
they  were  entitled  to  raise  by  mortgage ; 
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that  the  defendant  Charles  Bish^  had 
purchased  the  life  estate  of  Edward  Dalton 
Frytherch  (the  third  son  of  the  testator), 
who,  on  the  death  of  his  mother  (in  De- 
cember, 1875),  succeeded  to  the  real  estate 
as  tenant  for  life  under  the  trusts  of  the 
will;  and  that  the  defendant  Charles 
Bishop  had  ever  since  the  year  1879  re- 
mained in  possession  of  such  real  estate ; 
and  claiming  (amongst  other  things)  a 
declaration  l^t  the  trustees  were  jointly 
and  severally  liable  to  make  good  any  loss 
occasioned  to  the  plaintiff  and  the  other 
persons  entitled  to  the  testator's  real 
estate  by  raising  money  in  excess  of  the 
power ;  an  account  of  what  was  properly 
due  for  principal  and  interest  on  the 
mortgage,  and  properly  chargeable  against 
the  plamtiff  and  her  co-tenants  in  common 
in  fee ;  and  that,  in  taking  the  account, 
the  defendant  Charles  Bishop  might  be 
charged  as  mortgagee  in  possession  from 
the  15th  of  August,  1885  (the  day  of  the 
death  of  Edward  D.  Prytherch). 

Charles  Bishop  delivered  a  defence  and 
counter-claim.  By  his  counter-claim  he 
stated  that,  in  the  month  of  Jvine,  1876, 
the  then  trustees  of  the  will  had  mort- 
gaged the  whole  of  the  real  estate  of  the 
testator  to  secure  sums  amounting  to  about 
9,900Z. ;  that  they  had  subsequently  created 
^irther  charges  on  such  real  estate ; 
and  that,  by  an  indenture  of  transfer  of 
mortgage  dated  the  1st  of  June,  1883,  and 
made  between  Charles  B.  Lewis  (the  sur- 
viving mortgagee)  of  the  first  part,  the  de- 
fendant Robert  P.  Williams  (the  surviving 
trustee  of  the  will)  of  the  second  part, 
and  Charles  Bishop  of  the  third  part,  in 
consideration  of  the  sum  of  10,630^.  (the 
amount  then  due  on  the  said  securities) 
paid  by  Charles  Bishop  to  Charles  B. 
Lewis,  the  said  sum  and  interest  were 
assigned  to  Bishop,  and  all  the  heredita- 
ments comprised  in  the  above-stated  in- 
dentures were  conveyed  to  him  in  fee. 
The  counter-claim  alleged  that  the  rents 
of  the  hereditaments  were  insufficient  to 
keep  the  buildings  in  repair,  and  to  keep 
down  the  interest  upon  the  principal  sum 
due ;  said  that  Bishop  was  willing  to  ac- 
count as  mortgagee  in  possession;  and 
claimed  an  account  of  what  was  due  to 
him  by  virtue  of  the  said  securities ;  pay- 
ment of  the  amount  found  due,  or,  in  de- 


fault, foreclosure  or  sale ;  and  the  appoint- 
ment of  a  receiver. 

At  the  trial  of  the  action  the  only 
question  calling  for  a  report  was  as  to 
the  right  of  the  defendant  Bishop  to  have 
a  receiver  appointed,  as  asked  by  his 
counter-claim. 

Everitt,  Q,C,,  and  Edioard  Ford,  for  the 
defendant  Bishop. — Since  the  Judicature 
Act,  1873,  a  legal  mortgagee,  who  has 
taken  possession,  is  entitled  to  apply  to 
the  Court  to  have  a  receiver  appointed — 
section  25,  sub-section  8,  TiUett  v.  ^ixon 
(1) — even  though  there  is  no  interest  in 
arrear — Mason  v.  Weatoby  (2) ;  and  he  is 
entitled  to  go  out  of  possession  at  any 
time. 

[NoETH,  J. — Have  you  any  authority 
to  shew  that  a  mortgagee  in  possession 
has  a  right,  at  any  time,  to  have  a  re- 
ceiver appointed  simply  to  relieve  himself 
from  responsibility  t J 

In  Mason  v.  WeHoby  (2)  Bacon,  V.C, 
said  that  the  plaintiff  was  entitled  to  be 
relieved  from  the  responsibilities  of  a 
mortgagee  in  possession  by  the  appoint- 
ment of  a  receiver. 

Higgins,  Q,C,,  and  C.  Walker,  for  the 
plaintiff. — ^In  both  those  cases  interest 
was  in  arrear  when  the  mortgagee  went 
into  possession. 

No  doubt  the  Court  will  occasionally 
appoint  a  receiver  at  the  instance  of  a 
mortgagee  in  possession  upon  special 
grounds. 

They  referred  to  the  Conveyancing  Act, 
1881,  section  19,  sub-section  1  (iii.). 

Cozens-Hardy,  Q.C.,  and  Clare ;  Upjohn 
and  Waggett,  for  other  parties. 

Everitt,  Q.C,  in  reply. 

NoBTH,  J. — Mr.  Charles  Bishop  was  for 
a  time  receiver  in  possession  for  some 
other  persons  who  were  mortgagees,  but 
he  ceased  to  fill  that  character  when  those 
persons  were  no  longer  mortgagees,  and 
he  himself  became  mortgagee  in  possession. 
From  that  time  his  charM^ter  of  receiver 
merged  in  that  of  mortgagee  in  possession. 

(1)  53  Law  J.  Rep.  Ohanc.  199 ;  Law  Bep. 
26  Ch.  D.  288. 

(2)  56  Law  J.  Bep.  Chanc  607 ;  Law  Bep. 
82  Oh.  D.  206, 
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From  that  time  forth  he  has  continued 
to  be  mortgagee  in  possession.  It  is  not 
altogether  immaterial  that  he  had  entered 
into  possession  and  receipt  of  the  rents 
and  profits  so  flEtr  back  as  1878  ;  although 
that  was  by  reason  of  his  having  purchased 
the  interest  of  the  tenant  for  life,  who 
died  in  1885.  Thus,  for  eleven  years  past, 
he  has  voluntarily  been  in  possession  of 
the  property,  receiving  the  rents,  and 
during  part  of  the  time,  either  as  mort- 
gagee in  possession  himself,  or  as  receiver 
for  other  mortgagees,  has  been  filling  the 
position  of  mortgagee  in  possession.  Now 
it  is  proposed  that  he  should  be  allowed 
to  give  up  possession,  and  that  a  receiver 
should  be  appointed.  As  regards  giving 
up  possession,  I  am  not  aware  that  a  mort- 
gagee, who  has  exercised  his  right  of  taking 
possession  of  the  mortgaged  property,  has 
any  right  to  give  up  that  possession  when- 
ever he  likes.  He  may  take  possession 
whenever  he  pleases,  and  if  when  he  hafi 
elected  to  take  possession  he  may  give  it 
up  again,  it  is  clear  that  he  may  take  pos- 
session again,  and  then,  if  the  contention 
Ls  well  founded,  he  may  give  it  up  again. 
I  have  never  heard  it  suggested,  nor  do 
I  think  it  is  the  law,  that  a  mortgagee  is 
entitled  to  go  into  and  out  of  possession 
whenever  he  likes.  In  my  opinion,  when 
he  once  takes  upon  himself  the  burden 
which  is  imposed  on  all  mortgagees  who 
are  in  possession,  he  must  continue  to 
perform  the  duty,  and  he  cannot  when  he 
pleases  elect  to  give  it  up.  I  am  satisfied 
that  if  there  were  any  such  right,  some 
authority  to  that  effect  would  have  been 
produced.  None,  however,  has  been  cited 
to  me,  nor  have  I  been  able  to  find  such 
authority  referred  to  in  any  of  the  text- 
books which  I  have  looked  at  myself. 

Then  it  is  said  that,  at  any  rate,  the 
mortgagee  has  a  right  to  have  a  receiver 
appointed.  I  do  not  see  how  a  man  who 
is  himself  in  possession  can  have  a  right 
to  have  a  receiver  appointed  to  assist  him 
in  the  performance  of  his  duty.  I  can 
understand  that  a  mortgagee  who  is  not 
in  possession  may  be  entitled  to  have  a 
receiver  appointed  by  the  Court  to  receive 
the  rents  of  the  property.  Under  the  old 
law  a  legal  mortgagee  could  never  obtain 
that  assistance  from  the  Court.  His  duty 
was  to  take  possession  himself  if  he  wanted 
YOL,  69.— Chako. 
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it,  and  he  was  not  entitled  to  have  another 
person  put  in  to  act  for  him  when  he  could 
take  possession  for  himself.     If,  however, 
there  was  a  prior  mortgage,  so  that  he  had 
no  legal  right  to  the  property,  in  that  case 
he  could  get  a  receiver  appointed.     No 
doubt  since  the  Judicature  Act  the  Court 
does  sometimes  appoint  a  receiver  at  the 
instance  of  a  legsd  mortgagee,  though  he 
could  take  possession  for  himself ;  but  it 
only  does  that  because  the  Legislature  has, 
by  sub-section  8  of  section  25  of  the  Act 
of  1863,  enacted  that  "  a  receiver  may  be 
appointed  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that 
such  order  should  be  made."     No  doubt 
the  Court  has  as  large  a  power  at  the 
trial  of  an  action  as  it  would  have  upon 
an  interlocutory  application,  and  those 
words  were  added  there  only  for  the  pur- 
pose of  making  it  clear  that  the  enact- 
ment appUes  to  interlocutory  applications. 
Now,  the  Court  has  power  to  appoint  a 
receiver  when  it  shall  appear  to  it  to  be 
just  or  convenient  to  do  so.     The  section 
says  that  a  receiver  "  may  " — not  "  shall  " 
— ^be  appointed  when  it  is  "just  or  con- 
venient "  to  do  so.     Would  it  be  just  or 
convenient  to  do  so  in  the  present  case  1 
I  can  see  no  reason  why  a  mortgagee  who 
has  voluntarily  remained  in  possession  so 
long  should  say  at  the  last  moment  that 
he  will  give  up  possession  and  put  the 
mortgagors  to  the  expense  of  a  receiver- 
ship.    Of  course,  if  there  is  a  foreclosure, 
the   receiver's  costs,  coming  out   of  his 
receipts,  will  be' paid  in  effect  by  the  mort- 
gagee ;  and  if  he  had  been  content  to  bear 
those  costs    in   any  event,  whether  the 
mortgagor  should  be   foreclosed   or  the 
mortgage  should  be  redeemed,  I  should 
be  disposed  to  assist  him  by  appointing  a 
receiver.     But  it  does  not  seem  to  me  that 
it  would  be  either  "just  or  convenient" 
that  the  mortgagors  should  now  have  the 
expense  of  a  receiver  put  upon  them.     In 
my  opinion,  I  have  a  discretion  in  the 
matter,  which  I  ought  to  exercise  by  not 
making  the   appointment.      As    regards 
Mason  v.    Westohy  (2),  I  have  no  doubt 
that  in  that  case  the  circumstances  were 
such  as  to  make  it  "just  and  convenient  " 
to  appoint  a  receiver;  the  judgment  shews 
clearly   that  that   was  the  view   of  the 
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learned  Vice-Chancellor.  But  I  do  not 
regard  that  case  as  an  authority  for  saying 
the  word  "  may  "  in  section  8  is  to  be  read 
"must,"  and  the  words  "just  or  con- 
venient" are  to  be  ignored  altogether. 
Notwithstanding  that  decision,  I  think  I 
have  a  discretion  given  to  me  by  the 
statute,  and  I  do  not  see  any  reason  for 
exercising  that  discretion  in  the  present 
case  by  appointing  a  receiver.  I  will, 
however — ^the  mortgagors  not  objecting — 
appoint  Bishop  himself  receiver,  without 
salary  and  without  security. 

[The  judgment,  as  finally  settled,  ap- 
pointed the  defendant  Bishop  receiver 
without  salary  and  without  security ;  and 
it  directed  that  an  account  should  be  taken 
against  him  as  mortgagee  in  possession, 
from  the  date  of  the  death  of  Edward  D. 
Prytherch  down  to  the  date  of  the  judg- 
ment.] 

Solicitors— Berkeley  &  Calcott,  agents  for  C.  K. 
Morris,  Carmarthen,  for  plaintifiE;  Tucker  & 
Lake,  for  defendant  Charles  Bishop ;  Clarke, 
Rawlins  &  Co.,  agents  for  Barker,  Morris  & 
Barker,  Carmarthen;  Burton  Yeates  &  Co., 
agents  for  Bowland  Browne,  Carmarthen,  and 
Crowdy,  Son,  &  Tarry,  for  other  defendants. 


:,  J.I 
9.      ) 

3t5.J 


In  re  Stanley's  settled 

ESTATES. 


North, 
1889. 
August 

Practice — Petition  for  Confirmation  of 
Zease — Married  Worruva — Separate  Exam- 
inatum  —Settled  Estates  Act,  1877  (40  dh 
41  Vict.  c.  18),  ss.  26  a/nd  50. 

On  a  petition  under  the  Settled  Estates 
Act,  1877, /or  the  confimiation  by  the  Court 
of  a  proposed  lease  of  a  settled  estate,  a 
married  vxyma/n  beneficially  interested  in 
the  estate,  who  has  been  served  unth  a  notice 
of  the  petition  as  provided  by  section  26  of 
the  Act,  amd  who,  in  reply  thereto,  states 
that  she  submits  her  rights  amd  interests  to 
be  dealt  with  by  the  Court,  need  not  be 
separately  examined. 

Petition. 

This  was  a  petition  under  the  Settled 
Estates  Act,  1877,  asking  for  the  approval 
by  the  Court  of  a  proposed  lease  of  mines 


under  a  settled  estate.  By  virtue  of  a 
settlement  dated  the  20th  of  January, 
1871,  and  of  a  subsequent  partition  deed, 
certain  real  estate  was  settled  upon  trust 
for  James  Talbot  Stanley  for  Ufe,  with 
remainder  to  his  sons  successively  in  tail 
male,  with  remainders  over,  and  the  same 
real  estate  was  charged  with  the  sum  of 
10,000/.  and  interest,  for  Frances  Susan- 
nah Stanley  (the  wife  of  J.  T.  Stanley) 
and  her  younger  children. 

The  petition  was  not  served  on  any  one, 
but  notices  were  served  on  all  the  parties 
interested  (including  Mrs.  Stanley),  as 
provided  by  section  26  of  the  Settled 
Estates  Act,  1877,  requiring  them  to  state 
whether  they  assented  or  (Assented  to  the 
appKcation,  or  submitted  their  rights  and 
interests,  so  far  as  they  might  be  affected 
by  the  appKcation,  to  the  Court.  Mrs. 
Stanley  answered  in  writing  that  she 
submitted  her  rights  and  interests,  so  far 
as  they  might  be  affected  by  the  applica- 
tion, to  be  dealt  with  by  the  Court.  On 
the  hearing  of  the  petition  the  question 
was  raised  whether  it  was  necessary  that 
Mrs.  Stanley  should  be  separately  ex- 
amined. 

CozenS'Hardy,  Q,C.,  and  John  Dixon, 
for  the  petition. — When  a  married  woman 
submits  her  interests  to  be  dealt  with  by 
the  Court,  it  is  not  necessary  that  she  should 
be  separately  examined.  Section  50  of 
the  Settled  Estates  Act,  1877,  does  not 
mention  the  case  of  a  married  woman 
who  submits  her  rights  to  the  Court. 
[They  referred  to  Seton  on  Decrees  (4th 
ed.),  p.  1484.] 

North,  J. — I  do  not  think  the  separate 
examination  of  Mrs.  Stanley  is,  under  the 
circumstances,  necessary.  The  statement 
on  the  subject  in  Seton  on  Decrees  seems 
to  be  correct. 

Solicitors— Bell,  Brodrick  &  Gray. 
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[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L. J.' 

In  re  mark  sheppard. 

ATKINS   V,   SHEPPABD. 


BOWEN,  L.J. 

Fry,  L.J. 
1889. 
Nov.  20. 


Judgment  for  Debt — Death  of  Debtor — 
Appamtment  of  Receiver  —  "  EquUaUe 
Execution*' — Rides  of  Supreme  Court,  1883, 
Order  XVII.  rules  I  and  i,  Order  XLIL 
rule  23. 

A  creditor  who  has  obtained  judgm,ent 
against  a  debtor  in  an  a^stion  in  which  the 
debtor  and  another  were  defendants  cannot 
as  of  right  and  ex  parte,  after  the  death  of 
the  debtor,  obtain  a  receiver  of  the  deceased 
debtor's  estate.  The  effect  of  Order  XVII. 
rule  \y  is  to  keep  the  action  alive  against 
the  other  defendant;  but  it  does  not  ke^ 
the  action  alive  against  the  deceased  debtor 
90  that  proceedings  can  be  taken  against 
persons  entitled  to  the  property  of  the  dead 
man  who  are  not  parties  to  the  action,  vnth- 
out  notice  to  them. 

Qasere,  whe^er  execution  at  common  law 
could  be  had  vnthout  notice  after  the  death 
of  ajudgm,ent  debtor  against  his  estate. 

Decision  of  Chitty,  J.,  affirmed. 

Cash  V.  Parker  (48  Law  J.  Rep.  Chanc. 
671 ;   Law  Rep.  12  Oh.  D.  293)  distin- 


The  Judicature  Act  does  not  give  any 
right  to  equitable  execution  where  there  is 
no  impediment  in  the  way  of  legal  execu- 
tion. 

This  was  an  appeal  from  a  decision  of 
Chitty,  J. 

On  the  25th  of  October,  1888,  Cory 
obtained  judgment  in  an  action  in  the 
Queen's  Bench  Division  against  Mark 
Sheppard  and  his  son  Herbert  Sheppard, 
who  was  his  partner,  for  2,032^.  Mark 
Sheppard  was  possessed  of  some  freehold 
property.  He  died  on  the  17th  of  March, 
1889,  intestate.  On  the  3rd  of  August, 
1889,  Cory  took  out  a  summons  in  the  ac- 
tion in  the  Queen's  Bench  Division  for  the 
appointment  of  a  receiver  of  the  real  estate 
of  Mark  Sheppard  by  way  of  "  equitable 
execution  "  of  the  judgment.  The  sum- 
mons came  before  Pollock,  B.,  the  vacation 
Judge.    He  first  acyoumed  the  summons 


to  the  15th  of  August,  and  then  adjourned 
it  to  the  22nd  of  August. 

On  the  death  of  Mark  Sheppard  an  ac- 
tion was  commenced  by  a  creditor  against 
his  widow  and  heir-at-law,  another  son,  for 
the  administration  of  his  estate.  On  the 
21st  of  August  an  application  was  made 
in  this  action  to  Pollock,  B.,  for  the  ap- 
pointment of  a  receiver  of  all  the  real 
and  personal  estate  of  Mark  Sheppard,  and 
an  order  was  made  appointing  one  Pratt  a 
receiver  of  the  property  until  the  appoint- 
ment of  an  administrator  or  until  fiirther 
order. 

On  the  22nd  of  August  Cory's  summons 
in  the  action  in  the  Queen's  Bench  Divi- 
sion came  on  before  Pollock,  B.,  and  he 
appointed  Pratt  receiver  of  the  rents  of 
the  real  estate  of  Mark  Sheppard,  upon  his 
giving  security.  No  security  had  been 
given.  Letters  of  administration  were, 
on  the  17th  of  September,  granted  to  an- 
other son  of  Mark  Sheppard,  and  on  the 
same  day  the  appointment  of  the  receiver 
in  the  administration  action  was  con- 
tinued. 

On  the  25th  of  October  a  motion  was 
made  before  Chitty,  J.,  in  the  administra- 
tion action,  on  behalf  of  Cory,  that  the 
receiver  appointed  in  that  action  might  be 
ordered  forthwith  to  receive  the  rents  and 
profits  of  the  real  estate  of  Mark  Sheppard, 
and  appropriate  the  same  towards  the 
payment  of  Cory's  judgment  debt. 

Chitty,  J.,  refused  the  application,  on 
the  ground  that  the  judgment  creditor 
could  obtain  no  priority  by  the  appoint- 
ment of  a  receiver,  because  it  was  only 
efiectual  on  the  receiver  giving  security, 
which  he  had  not  done ;  and  also  that  the 
Court  had  no  jurisdiction  to  make  an 
order  appointing  a  receiver  against  the 
estate  which  had  belonged  to  the  deceased 
debtor,  but  which,  at  the  time  the  order 
was  made,  had  become  the  property  of  the 
heir-at-law,  who  was  not  a  party  to  the 
action. 

Cory  appealed. 

Romer,  Q.C.,  and  HaMane,  for  the  ap- 
pellant.— ^The  appointment  of  the  general 
interim  receiver  did  not  interfere  with  the 
rights  of  the  receiver  appointed  in  the 
Queen's  Bench  action— or,  at  any  rate,  the 
rights  of  the  receiver  in  that  action  were 
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good  against  all  persons  except  the  in- 
terim receiver,  and  when  the  interim  re- 
ceiver's appointment  came  to  an  end  by 
the  appointment  of  a  legal  personal  repre- 
sentative, the  appointment  of  the  receiver 
in  the  Queen's  Bench  action  became  effec- 
tive, and  directly  he  gives  security  the 
order  appointing  him  operates  from  the 
time  when  it  was  made.     The  learned 
Judge  had  power  to  appoint  the  receiver, 
notwithstanding  the  death  of  Mark  Shep- 
pard.     By  Order  XVII.  rule  1,  a  cause 
or  matter   does  not    become  abated  by 
reason  of  the  death  of  any  of  the  parties. 
Cory  was  therefore  entitled  to  apply  to 
the  Court  in  the  action  for  the  appoint- 
ment of  a  receiver,  and  he  could  do  so 
tx  'parte.    He  would  have  been  entitled  to 
have  had  execution  at  law  against  the 
chattels  of  Mark  Sheppard  after  his  death, 
without  notice  to  his  executors.     The  ap- 
pointment of  a  receiver  by  way  of  "  equit- 
able execution "  is  an  equivalent  or  sub- 
stitute for  legal  execution,  and  Cory  was 
therefore  entitled  to  obtain  an  order  for 
the  appointment  of  a  receiver  of  the  real 
estate  of  Mark  Sheppard  without  giving 
notice  to  the  persons  to  whom  that  estate 
passed  on  the  death  of  Mark  Sheppard. 
The  cases  of  The  Angh-Italian  Bomk  v. 
Bavies  (!)  and  Fx  parte  Evans  (2)  shew 
that  the  appointment  of   a  receiver  is 
equivalent  to    legal   execution.     In    The 
Manchester  and  District  Bank  v.  Parkinson 
(3)  the  order  appointing  a  receiver  of  the 
furniture  of  a  judgment  debtor  after  her 
death  was  rescinded ;  but  it  was  rescinded 
on  the  ground  that  no  reason  was  shewn 
why  execution  of  the  judgment  in  the 
ordinary  course   of   law  by  Jieri  facias 
could  not  be  obtained,  not  on  the  ground 
that  the  Court  had  no  power  to  appoint  a 
receiver  after  the  judgment  debtor's  death. 
In  CofSh  V.  Parker  (4)  a  receiver  was  ap- 
pointed until  a  legal  personal  representa- 
tive of  a  deceased  defendant  had  been 


(1)  47  Law  J.  Rep.  Chanc.  833 ;  Law  Rep. 
9  Ch.  D.  275. 

(2)  49  Law  J.  Rep.  Chanc.  7 ;  Law  Rep. 
13  Ch.  D.  257. 

(3)  58  Law  J.  Rep.  Q.B.  262;  Law  Rep. 
22  Q.B.  D.  173. 

(4)  48  Law  J.  Rep.  Chanc.  691 ;  Law  Rep. 
12  Ch.  D  293. 


constituted.  Under  Order  XLII.  rule  23, 
Cory  could  have  obtained  legal  execution 
of  the  chattels  of  Mark  Sheppard  after  his 
death. 

They  cited  also  Eldridge  v.  Burgess  (5). 

BymSy  Q.C.,  and  Dibdin,  for  the  plain- 
tiff in  the  administration  action,  and 
Kingdouy  for  the  administrator,  were  not 
called  upon. 

Cotton,  L.  J.— This  is  an  appeal  from  a 
decision  of  Mr.  Justice  Chitty.  The  facts 
are,  shortly,  these.  There  had  been  a 
judgment  obtained  in  an  action  in  the 
Queen's  Bench  Division  against  Mark 
Sheppard  and  his  son  Herbert  Sheppard. 
Then  Mark  Sheppard  died,  and,  aft)er 
his  death,  an  administration  ax^ion  was 
instituted  in  the  Chancery  Division, 
and  an  order  appointing  an  interim  re- 
ceiver was  made.  On  the  day  after  this 
order  was  made  the  judgment  creditor  in 
the  Queen's  Bench  Division  action  applied 
to  and  obtained  from  Baron  Pollock  an 
order  appointing  the  same  person  receiver, 
upon  his  first  giving  security,  of  Mark 
Sheppard's  interest  in  certain  real  estate, 
although  Mark  Sheppard  was  then,  in  fiwst, 
dead. 

Mr.  Justice  Chitty  decided  that  the 
judgment  creditor  could  obtain  no  priority 
by  the  appointment  of  a  receiver,  on  the 
ground  that  it  was  only  effectual  on  the 
receiver  giving  security,  which  he  had 
never  done.  That  view  has  now  been  ad- 
mitted to  be  erroneous,  and  was  not  con- 
tested on  this  appeal.  But  the  learned 
Judge  also  expressed  an  opinion  that  the 
Court  had  no  jurisdiction  to  make  an 
order  appointing  a  receiver  against  an 
estate  which,  at  the  time  the  order  was 
made,  was  no  longer  the  estate  of  Mark 
Sheppard,  for  he  was  then  dead,  but  had 
become  the  estate  of  his  heir-at-law,  who 
was  not  a  party  to  the  Queen's  Bench 
action.  In  my  opinion,  there  was  no 
jurisdiction  to  make  that  order. 

It  has  been  said  that  the  order  was  an 
"equitable  execution,"  and  that  as  legal 
execution  might  be  had  after  the  death  of 
a  judgment  debtor,  there  was  no  reason 

(6)  47  Law  J.  Rep.  Chanc.  342 ;  Law  Rep 
7  Ch.  D.  411. 
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why  "  equitable  execution  "  should  not  be 
granted  after  the  death  of  the  judgment 
debtor  as  well  as  legal  execution. 

I  by  no  means  assent  to  the  proposition 
that  legal  execution  could  have  been  ob- 
tained after  a  judgment  debtor's  death  at 
once,  without  any  other  step  being  taken. 
I  think  there  are  strong  reasons  for  saying 
that  it  could  not.  But,  assuming  that  it 
could,  can  an  order  for  the  appointment 
of  a  receiver  be  likewise  made  after  the 
judgment  debtor's  death  1  In  my  opinion 
the  whole  argument  in  £a.vour  of  that 
vie-w  arises  irom  a  confusion  in  the  use 
of  the  term  "  equitable  execution."  The 
term  itself  is  an  erroneous  expression.  It 
is  merely  a  term  which  has  often  been 
used  as  a  short  mode  of  expressing  the  fact 
that  by  a  receivership  oi-der  the  same 
benefit  might  be  obtained  in  equity  as  in 
common  law  was  obtained  by  legal  execu- 
tion j  but  it  is  quite  a  different  thing  from 
execution  at  common  law.  A  receiver  was 
appointed  by  way  of  equitable  relief  only 
when  difficulties  existed  in  the  way  of  ob- 
taining legal  execution.  Under  the  old 
practice  of  the  Court  of  Chancery  a  plain- 
tiff came  into  equity  in  order  to  obtain 
the  same  benefit  which  he  might  have  got 
by  means  of  his  legal  right  if  there  had 
been  no  impediments  in  the  way.  It  is 
wrong,  however,  to  say  that  the  Judicature 
Act  gave  any  right  to  obtain  this  equitable 
relief  against  the  estate  of  a  legal  debtor 
when  there  was  no  difficulty  in  obtaining 
execution  at  law ;  and  if  any  practice  con- 
trary to  this  has  grown  up  of  late,  such 
practice  is,  in  my  opinion,  entirely  wrong. 

But,  passing  from  that,  does  the  appoint- 
ment of  a  receiver  stand  in  the  same  posi- 
tion as  legal  execution  1  By  the  appoint- 
ment of  a  receiver  the  judgment  creditor 
obtains  relief,  arising,  not  from  the  mere 
&ct  of  having  obtained  judgment  at  law, 
but  relief  to  which  under  the  circum- 
stances he  is  entitled  in  equity  against  the 
estate  of  the  judgment  debtor ;  the  ap- 
pointment of  a  receiver,  therefore,  cannot 
be  obtained  without  an  order  of  the  Court 
— a  new  order  giving  the  applicant  equi- 
table relief.  Such  an  order  can  only  be 
obtained  against  a  person  over  whom  the 
Court  has  jurisdiction. 

In  the  present  caee  the  order  waa  ob- 
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tained  against  property  which  by  reason 
of  the  death  of  the  defendant  and  by 
operation  of  law  had  then  become  the 
property  of  the  heir,  and  the  order  was 
obtained  without  notice  to  the  heir.  It  is 
against  the  heir  this  order  is  made ;  and 
the  Court  has  no  jurisdiction  over  him,  he 
not  having  had  any  notice. 

It  is  said  that  the  Rules  and  Orders  admit 
of  this  being  done.  It  is  said  that  by 
Order  XVII.  rule  1,  the  action  is  kept 
alive  because  it  was  brought  against  fieither 
and  son.  The  action  is  no  doubt  alive 
against  the  son,  but  not  against  the  de- 
ceased father.  That  rule  applies  when  by 
reason  of  the  death  of  a  party  there  is 
a  devolution  of  his  interest  upon  a  person 
who  is  a  party  to  the  action,  but  it  does 
not  apply  when  the  devolution  is  upon 
a  person  who  is  not  a  party  to  the  action. 
The  action  was  not  alive  against  the  father. 
The  right  to  make  an  order  against  him 
was  gone  by  reason  of  his  death,  and  no 
order  could  be  made  against  the  property 
which  had  been  his  until  the  person  on 
whom  it  had  devolved  had  been  made  a 
party  to  the  action. 

Reference  has  been  made  to  the  order 
made  by  Lord  Justice  Fry  in  Cash  v. 
Parker  (4).  There  the  plaintiff  was  a 
person  entitled  to  take  out  administration 
if  no  one  else  did,  and  then  by  analogy 
to  the  practice  in  the  Probate  Division  of 
appointing  a  receiver  pendente  lite,  the 
plaintiff  vindertaking  to  use  all  possible 
speed  in  obtaining  the  appointment  of  an 
administrator,  an  interim  receiver  was  ap- 
pointed in  order  to  protect  the  property 
until  a  legal  personal  representative  was 
constituted.  In  that  case,  therefore,  a 
person  who  was  entitled  to  invest  himself 
with  the  legal  right  to  the  property  was 
before  the  Court,  and  the  object  of  the 
order  was  to  protect  the  property  imtil  he 
had  done  so. 

The  argument  is  based  on  a  misconcep- 
tion of  Order  XVII.  rule  1.  That  rule 
does  not  enable  the  Court  to  make  an 
order  adverse  to  a  person  not  a  party  to 
the  action,  without  hearing  what  such 
person  may  have  to  say,  or  without  taking 
the  legal  means  to  have  such  person  before 
the  Court. 

In  my  opinion  the  receivership  order 


Digitized  by 


Google 


86 


CHANCEBY  DIVISION. 


[N.  S. 


In  re  Mark  8h&ppard,  App. 
was  made  per  incurtamy  the  Court  having 
no  jurisdiction  against  the  heir-at-law. 
The  decision  of  Mr.  Justice  Chitty  is, 
therefore,  right,  though  he  decided  the 
case  on  different  grounds. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 
A  judgment  had  heen  ohtained  against 
Mark  Sheppard  and  his  son  Herhert  in  the 
Queen's  Bench  Division.  Mark  Sheppard 
died,  and  departed  this  world  and  the  suit 
at  the  same  time.  Afterwards  the  plaintiff 
in  the  Queen's  Bench  action  obtained  an 
order  ex  parte  (drawn  up  erroneously 
stating  that  the  defendants  appeared  in 
person)  for  a  receiver  of  the  rents  and 
profits  of  the  real  property  of  the  dead 
man.  That  property  had  baen  his,  but  by 
his  death  and  by  law  it  had  passed  to  some 
one  else,  and  it  is  suggested  that  an  order 
may  be  obtained  ex  parte  against  property 
which  no  longer  belongs  to  the  dead 
debtor,  but  which  belongs  to  somebody 
else  who  has  not  been  served  with  notice 
of  the  application.  I  think  that  cannot 
be  right,  it  seems  to  me  contrary  to  natural 
justice. 

But  that  is  not  all.  It  is  said  that  this 
can  be  done,  because  the  appointment  of 
a  receiver  is  only  equitable  execution,  and 
that  at  common  law  execution  might  issue 
as  of  right  without  any  one  being  served. 
I  doubt  if  it  is  the  practice  in  the  common 
law  division  that  you  may  as  of  right 
execute  a  judgment  obtained  against  a 
debtor,  who  has  since  died,  against  his 
executor.  If  such  is  the  practice  I  am 
not  aware  of  it.  There  are  certain  statu- 
tory provisions  which  allow  execution  after 
death  of  the  judgment  debtor,  but  I  think 
notice  is  required  for  these  proceedings. 
Certainly  this  is  not  a  case  in  which  at 
common  law  execution  could  issue  as  of 
course.  Equitable  execution  is  not  merely 
equivalent  to  legal  execution,  but  it  is  relief 
granted  because  mere  execution  at  law 
cannot  be  obtained ;  it  is  a  substitute  for 
legal  execution  where  that  cannot  be  had. 
It  is  wrong  to  say  that  an  order  for  a 
receiver  may  be  obtained  in  the  Chan- 
cery Division  ex  part^  without  notice 
being  served  on  the  person  entitled  to 
the  property  to  be  affected.  But  it  is 
said  that  it  can  be  done  under  Order 
XYII.  rule  1.     To  my  mind  that  is  not 


so.  Rule  I  must  be  read  with  rule  4. 
[His  Lordship  read  the  rules,  and  con- 
tinued :]  The  tact  that  there  was  a  co- 
defendant  who  survived  Mark  Sheppard 
kept  alive  the  action  against  him,  but  the 
action  was  not  kept  alive  against  the  dead 
man,  so  that  proceedings  could  be  taken 
against  persons  entitled  to  the  property  of 
the  dead  man  without  notice  to  them. 
Order  XLII.  rule  23  does  not  govern  the 
case,  as  it  applies  to  execution  and  not  to 
the  appointment  of  a  receiver ;  and  if  it 
did,  it  could  not  be  obtained  ex  parte. 

Fey,  L.J. — ^The  appellant  appears  to  me 
to  assert  that  the  appointment  of  a  receiver 
is  a  kind  of  execution  which  may  be  had 
against  a  dead  man's  estate  without  notice 
to  his  executors,  and  giving  priority  to  the 
person  obtaining  it  over  other  creditors. 
The  idea  that  the  appointment  of  a  receiver 
is  a  kind  of  execution  is  entirely  errone- 
ous. It  is  quite  true  that  the  old  Court 
of  Chancery  exercised  this  jurisdiction  in 
cases  where  judgments  at  law  had  been 
obtained ;  but  that  was  when  the  applicant 
had  shewn  that  he  had  obtained  judg- 
ment and  had  sued  out  the  appropriate 
writs  oi  fi.fa,  or  elegit^  and  was  then  met 
by  certain  dijQSiculties  from  the  nature  of 
the  property  of  the  debtor,  and  then  only 
did  the  Court  of  Chancery  grant  a  receiver 
in  aid  of  the  enforcement  of  legal  pay- 
ments for  legal  debts.  Relief  by  way  of 
the  appointment  of  a  receiver  proceeded 
on  the  view  that  no  execution  could  be 
had  on  the  writ.  Further,  the  appoint- 
ment of  a  receiver  was  an  act  requiring 
the  exereise  of  judicial  power  on  the  part 
of  the  Court ;  and  the  circumstances  I 
have  referred  to  would  have  to  be  proved 
before  the  Court  would  make  the  order. 
The  relief  therefore  granted  by  the  Court 
of  Chancery  was  not  an  execution  of  the 
judgment  at  law,  but  was  granted  because 
legal  execution  could  not  be  obtained. 
All  this  has  been  summarised  by  Judges 
at  different  times  under  the  expression 
"  equitable  execution";  but  I  am  apprehen- 
sive that  that  condensed  expression  has  led 
to  misapprehension,  and  to  the  idea  that  the 
obtaining  the  appointment  of  a  receiver 
is  a  mere  form  of  execution  which  can  be 
obtained  without  the  attention  of  the 
Court  being  called  to  the  circumstances 
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which  create  the  equity,  and  on  which 
alone  the  jurisdiction  arises.  It  has  been 
said  that  in  all  cases  at  common  law  execu- 
tion could  be  had  without  notice  against 
the  estate  of  a  deceased  person.  On  that 
point  I  will  confine  myself  to  expressing 
great  doubt  whether  it  is  so. 

Appeal  dismissedf  with  costs. 


Solicitors — Deacon,  Gibson  &  Medcalf ,  for  ap- 
pellant ;  B.  J.  Witty,  for  respondents. 
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[IN  THK   COURT   OF  APPEAL.] 
Lord  Coleridge,  C.J.^  In     re     david  ; 
Cotton,  L.  J.  |    bucklet  v.  the 

Fry,  L.J.  >  royal  national 

1889.  I     LIFE-BOAT    INSTT- 

NOV.  8,  11,  12,  13.     J     TUTION. 

Mortmain — Interest  in  Lamd — Bonds  of 
Harbour  Trustees — Assignments  of  Bates, 
Tolls,  Bents,  &c.— Bridge  Tolls, 

Harbour  trustees,  under  their  statutory 
powers,  borrowed  money  on  security  of 
bonds  oflOOL  each,  by  which  they  assigned 
to  the  lender  ^^  such  proportions  of  the 
several  rates,  tolls,  rents,  cmd  other  moneys 
arising  by  virtue  of  the  Act  as  the  said 
sum  of  lOOZ.  doth  or  shall  bea/r  to  the  tahole 
swn  which  is  or  shaU  be  borrowed  upon  the 
credit  of  the  said  rates,  tolls,  rents,  and  other 
moneys,^*  to  hold  to  the  assignee  until  the 
sum  of  1001.,  with  interest  thereon,  should 
be  paid : — Held,  that  the  bridge  tolls  conr 
stituted  an  interest  in  la/nd  wiMn  9  Geo,  3. 
c.  36,  and  that,  consequently,  the  bonds 
could  not  be  given  for  charitable  purposes. 

Distinction  laid  down  in  Knapp  v.  Wil- 
liams (4  Ves.  429  w)  amd  in  In  re  Christ- 
mas; Martin  v.  Lacon  (55  Law  J.  Rep. 
Chanc.  878 ;  Law  Rep.  33  Ch.  D.  332) 
applied. 

Decision  of  l^onra,  J.  (reported  58  Law 
J.  Rep.  Chanc.  542 ;  Law  Rep.  41  Ch.  D. 
168),  afirmsd. 

This  was  an  appeal  hj  certain  charities 
from  a  decision  of  North,  J.  (reported  58 
Law  J.  Rep.  Chanc.  542;  liw  Rep.  41 


Ch.  D.  168),  by  which  he  held  that  bonds 
issued  by  the  Swansea  Harbour  Trustees 
by  vii-tue  of  the  Swansea  Harbour  Act, 
1854,  with  which  was  incorporated  the 
Commissioners  Clauses  Act,  1847  (10  & 
11  Vict.  c.  16),  whereby  the  trustees,  in 
consideration  of  lOOl.  paid  on  each  bond, 
granted  and  assigned  to  the  lender  '^  such 
proportion  of  the  several  rates,  tolls, 
rents,  and  other  moneys  arising  and  accru- 
ing, by  virtue  of  the  said  Act,  as  the  said 
sum  of  100^.  doth  or  shall  bear  to  the 
whole  sum  which  is  or  shall  be  borrowed 
upon  the  credit  of  the  said  rates,  tolls, 
rents,  and  other  moneys,"  to  hold  to  the 
assignee  until  the  sum  of  lOOl,  and  in- 
terest thereon  should  be  paid,  were  an  as- 
signment of  bridge  tolls  specifically,  and 
that  these  tolls  constituted  an  interest  in 
land  within  9  Geo.  3.  c.  36,  and,  conse- 
quently, the  bonds  could  not  be  given  to 
the  charities. 

The  provisions  of  the  Swansea  Harbour 
Act,  1854,  the  Conmiissioners  Clauses  Act, 
1847^  and  the  fiacts  of  the  case,  and  the 
admissions  made  by  counsel,  are  stated  in 
the  report  of  the  case  in  the  Court  below, 
or  appear  sufficiently  in  the  judgments  on 
appeal. 

The  evidence  was  not  clear  upon  the 
point  in  whom  the  ownership  of  the  soil 
covered  by  the  bridge  was  vested ;  but  the 
appeal  was  ultimately  argued  on  the  foot- 
ing that  the  approaches  to  the  bridges  and 
the  land  covered  by  them  were,  at  any 
rate  to  a  certain  extent,  vested  in  the 
trustees. 

Vaughan  Hawkins  and  Dibdin,  for  the 
appellants. — ^The  appeal  raises  two  points 
— ^first,  that  the  tolls  in  question  are  not 
interests  in  land ;  and,  secondly,  even  if  so, 
looking  at  the  Swansea  Harbour  Act,  it 
does  not  create  an  interest  in  the  tolls 
themselves,  but  charges  the  money  bor- 
rowed on  a  fimd,  the  proceeds,  no  doubt, 
to  a  certain  extent,  of  the  toUs  and  rates 
in  question,  but  still  not  the  same  thing 
as  the  tolls  and  rates  themselves. 

North,  J.,  decided  the  case  on  the 
ground  that  Knapp  v.  Williams  (1)  was 
an  authority  that  such  things  as  turnpike 
tolls  were  necessarily  interests  in  land,  and 

(1)  4  Ves.  429  », 
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that  he  could  not  distinguish  between  the 
bonds  in  this  case  and  those  in  the  earlier. 
But  we  do  not  know  the  circumstances  of 
that  case,  and  the  bond  there  was  appa- 
rently in  some  exceptional  form,  carrying 
real  estate,  and  the  decision  may  have 
been  correct ;  but  it  has  been  questioned, 
never  approved,  and,  as  we  submit,  dis- 
approved in  Martin  v.  Lacon;  In  re 
Christmas  (2).  At  all  events,  it  is  a  case 
standing  by  itself — see  Myers  v.  Perigal 
(3).  The  question  whether  the  bond  com- 
prises an  interest  in  land  depends  in  each 
case  on  the  particular  statute  under  which 
it  is  created ;  and  we  submit  that  there  is 
nothing  in  the  Swansea  Harbour  Act  to 
create  an  interest  in  land.  Again,  these 
tolls  are  not  tolls  traverse — that  is,  tolls 
in  the  nature  of  a  rent  or  reservation  for 
going  over  a  man's  property — ^but  tolls 
thorough — that  is,  a  tax,  not  something 
arising  out  of  the  ownership  of  property 
either  dominant  or  servient,  but  imposed 
formerly  by  the  Crown — ^now  by  Parlia- 
ment ;  and  the  right  incidental  to  every 
toll  or  tax  to  go  on  the  land  to  collect  it, 
does  not  constitute  an  interest  in  land. 

[They  referred  and  commented  on  Hotise 
y.  Chapman  (4),  Finch  v.  Squire  (5),  Ion 
V.  Ashton  (6),  and  The  Attorney-General  v. 
J<mes  (7);  and  3  Geo.  4.  c.  126.  s.  60, 
and  4  Geo.  4.  c.  95.  s.  57,  as  to  the 
vesting  of  toll-houses  in  the  trustees  of 
turnpike  roads.] 

The  security  created  by  the  bonds  is  a 
security,  not  on  the  rates,  toUs,  and  rents 
specifically,  but  on  the  undertaking  gene- 
rally— AUree  v.  Hawe  (8)  and  Ga/rdner  v. 
The  London,  Chatham^  and  Dover  Railvxx^j 
C<mipany  (9).  No  doubt,  rates,  rents,  and 
tolls  are  specifically  mentioned  in  the  bonds, 
and  there  is  not  in  terms  an  express  mort- 
gage of  the  undertaking,  but  there  is  in 

(2)  55  Law  J.  Rep.  Chano.  878 ;  Law  Rep. 
83  Gh.  D.  332. 

(3)  2  De  Gex,  M.  &  G.  699 ;  22  Law  J.  Rep. 
Chanc.  431. 

(4)  4  Ves.  542. 

(5)  10  Ves.  40. 

(6)  28  Beav.  379. 

(7)  1  Mac.  &  Q.  574 ;  19  Law  J.  Rep.  Chanc. 
266. 

(8)  47  Law  J.  Rep.  Chanc.  863;  Law  Rep. 
9  Oh.  D.  337. 

(9)  36  Law  J.  Rep.  Chanc.  323;  Law  Rep. 
2  Chanc.  201. 


effect  a  mortgage  of  the  undertaking.  In 
construing  the  bonds,  the  provisions  of 
the  special  Act  must  be  considered ;  and 
sections  99,  103,  104,  108,  109,  110,  and 
112  are  specially  to  be  noted.  It  appears 
that  the  Swansea  Harbour  fund  must  be 
first  applied  in  payment  of  interest  on 
the  bonds,  and  then  as  provided  by  the 
Act.  The  bondholder  may,  for  his  in- 
terest, have  a  first  claim  on  the  harbour 
fund,  but  for  his  capital  he  can  only  come 
after  the  harbour  navigation  has  been 
provided  for.  The  principal  is  only  charged 
on  the  net  income.  If  a  receiver  were 
appointed  under  section  104,  he  could  not 
receive  any  tolls  or  rents ;  he  could  only 
receive  a  proportion  of  the  gross  fund. 
We  submit,  therefore,  that  the  bonds 
create  no  interest  in  land,  though  the 
sources  from  which  the  fund  charged 
arises  may  include  real  estate,  and  there- 
fore the  bonds  do  not  come  within  9  Geo. 
2.  c.  36 — In  re  Christmas;  Martin  v. 
Lo/con  (2). 

[They  cited  also  In  re  Harris  ;  Ja^xon  v. 
The  Governors  o/Qtieen  Anne's  Bounty  (10), 
Edwards  v.  HaU  (11),  In  re  The  Man- 
chester and  Milford  Railvxiy  Company  ; 
ex  parte  The  Cambrian  Eailtoay  Company 
(12),  and  Blaker  v.  The  Herts  and  Essex 
Watenvorks  Company  (13).] 

Everitt,  Q.C.,  and  Cruickshank,  for  the 
respondents,  were  not  called  upon. 

Lord  Coleridge,  C.J. — ^We  have  to  de- 
termine whether  a  set  of  bonds,  a  speci- 
men of  which  is  before  us  (I  presume  the 
words  are  the  same  in  all  the  bonds  which 
are  under  discussion),  are  or  are  not  so 
far  connected  with  land,  and  the  pos- 
session and  use  of  land,  as  to  bring 
them  within  the  mischief  of  the  Statute 
of  Mortmain.  If  they  are  not,  then  Mr. 
Justice  North  was  wrong;  but  if  they 
are,  then  Mr.  Justice  North  was  right. 

These  are  bonds,  the  power  to  issue 
which  is  created  by  some  of  the  clauses  of 
the  Swansea  Harbour  Act,  1854,  which 

(10)  49  Law  J.  Rep.  Chanc.  687  ;  Law  Rep. 
16  Ch.  D.  661. 

(11)  6  De  Gex.  M.  &  G.  74 ;  26  Law  J.  Rep. 
Chanc.  82. 

(12)  49  Law  J.  Rep.  Chanc.  365;  Law  Rep. 
14  Ch.  D.  645. 

(1-3)  68  Law  J.  Rep.  Chanc.  497 ;  Law  Rep. 
41  Ch.  D.  399. 
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has  been  before  us,  and  the  provisions  of 
which  have  been  elaborately  examined  by 
Mr.  Vaughan  Hawkins  and  Mr.  Dibdin. 
The  form  of  the  bond  is  that  given  in  the 
schedule  to  the  Commissioners  Glauses 
Act,  1847.  The  words  of  the  form  of  the 
bond  given  in  that  Act  are  closely  fol- 
lowed, and  the  bond  sets  out  that  it 
assigns  or  mortgages  to  the  holders  of  the 
bond  "  such  proportion  of  the  rates,  tolls, 
rents,  and  other  moneys  arising  and  ac- 
cruing by  virtue  of  the  said  Act  as  the 
said  sum  of  lOOZ.  doth  or  shall  bear  to 
the  whole  sum  which  is  or  shall  be  bor- 
rowed upon  the  credit  of  the  said  rates, 
tolb,  rents,  and  other  moneys."  Those 
are  the  words  of  the  schedule  to  the  Com- 
missioners Clauses  Act,  1847.  The  Swan- 
sea Harbour  Act,  1854,  leaves  out  in  the 
empowering  section  (the  99th)  the  word 
"rent,"  and  empowers  the  trustee  to 
"  borrow  any  sum  not  exceeding  80,000^. 
on  mortgage  of  the  several  tolls,  rates, 
and  dues  by  the  Act  authorised."  There- 
fore the  words  of  the  bond,  and  the  woi'ds 
of  the  Act  of  Parliament  empowering  the 
bonds  to  be  issued,  are  different  in  respect 
of  the  word  "rents"  occurring  in  the 
bond. 

The  word  "  rents  "  does  not  seem  to  be 
in  terms  authorised  by  the  99th  section 
of  the  Swansea  Harbour  Act,  1854.  It 
might  be  that  the  bond  to  the  extent  of 
the  word  "rents"  is  a  bond  which  the 
trustees  were  not  authorised  to  issue  by 
that  Act.  That  is  a  question  upon  which 
a  good  deal  might  have  to  be  said  if  it 
was  necessary  to  determine  it,  because 
the  Commissioners  Clauses  Act,  which  is 
incorporated  with  the  Swansea  Harbour 
Act,  does  appear  to  give  to  the  trustees 
power  to  mortgage  these  rents,  which 
the  words  of  the  special  Act  do  not  ap- 
pear to  give  them  power  to  do.  If  it  were 
necessary  to  consider  that  question,  cer- 
tainly an  interesting  and  nice,  and  pos- 
sibly a  difficult,  question  might  arise,  be- 
cause the  difference  between  the  two  is, 
as  I  have  said,  plain.  The  word  "  rents  " 
occurs  in  the  bond,  but  does  not  occur  in 
the  special  Act  of  Parliament. 

But  I  do  not  think  it  necessary  at  all 

to  discuss  that,  because,  supposing  for  the 

sake  of  argument  that  the  word  "  rents  " 

is  not  authorised — I  do  not  decide  that,  or 

Voii.  69.— Chang. 
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express  any  opinion  upon  it,  but  assum- 
ing for  the  purpose  of  argument  it  is  not — 
the  bond  would  be  good  as  flEtr  as  toUs, 
rates,  and  dues  are  concerned ;  and  then 
the  question  would  arise  (which  is  the 
first  and  difficult  question  in  this  case) 
whether  the  tolls,  rates,  and  dues  mort- 
gaged in  this  bond  are  or  are  not  within 
the  mischief  of  the  Mortmain  Act. 

A  good  deal  has  been  said  upon  the  old 
case  which  was  determined  in  1 798  by  Lord 
Loughborough — ^the  case  of  Kniapp  v. 
WiUiama  (1),  which  is  reported  in  a  note 
to  a  case  before  Lord  Eldon  in  4  Veaeify 
429.  Now  that  case  has  been  certainly 
open  to  the  observations  that  have  been 
made  upon  it  by  several  Judges  who  no- 
ticed it,  and  especially  by  my  learned 
brother  the  Lord  Justice  Cotton,  in  the 
case  of  In  re  Christmas ;  Martin  v.  Lacon 
(2),  in  which  he  goes  at  some  length  into 
the  case,  and  expresses  his  view  upon  the 
case,  but  which  'does  not  appear  to  me, 
on  the  present  argument,  to  express  any 
decided  opinion.  If  the  case  of  Knapp  v. 
WiUiams  (1)  is  binding  upon  us,  then 
there  seems  to  be  clearly  an  end  of  this 
case  and  of  Mr.  Vaughan  Hawkins's  ar- 
gument, because  the  apparent  meaning  of 
the  case  of  Knapp  v.  WiUiams  (1) — sub- 
ject, I  quite  admit,  to  the  difficulties 
pointed  out  by  my  learned  brother  in  his 
commentary  in  In  re  Christmas  ;  Martin 
V.  Laccm  (2) — was  that  bonds  not  distin- 
guishable from  those  in  the  present  case 
were  held  to  be  within  the  Statute  of 
Mortmain.  But  the  Civse  is  interesting 
because  Lord  Loughborough  draws  the 
distinction  (a  distinction  which  I  suppose 
is  perfectly  well  established)  that  there 
are  two  sorts  of  tolls — that  there  is  a  toll 
so  intimately  connected  with  the  posses- 
sion of  land,  and  so  entirely  boimd  up 
with  land  and  arising  out  of  land,  that 
the  mortgage  or  grant  of  such  a  toll 
would  be  within  the  Statute  of  Mortmain  ; 
and  the  other,  a  toll  clearly  severable 
from  the  possession  of  land,  and  not  arising 
out  of  its  possession,  which  would  not  be 
within  the  Statute  of  Mortmain. 

I  suppose  no  one  who  has  commented 
upon  the  case  has  at  all  doubted  that  that 
distinction  is  a  distinction  well  founded 
in  law,  and  a  distinction  of  impoitance  to 
be  borne  in  mind  in  a  case  of  this  kind. 
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Then  a  question  arises,  which  sort  of  a  toll 
is  this?  Is  this  so  connected  with  the 
possession  of  land  as  to  be  within  the 
mischief  of  the  Statute  of  Mortmain,  or  is 
it  not  1  It  is  a  question  of  fisujt.  I  con- 
fess it  would  have  been  more  satisfiwtory 
to  my  mind  if  I  could  have  had  a  clearer 
idea  of  exactly  what  the  physical  position 
of  the  bridges  in  this  case  is  in  respect 
of  the  use  of  which  the  tolls  would  arise 
which  are  the  subject-matter  of  these 
bonds  ;  but  the  best  judgment  I  can  form 
upon  it  is  that  they  are  really  money  paid 
for  the  use  of  land — money  paid  by  the 
parsons  who  go  over  the  bridges,  and  go 
over  the  approaches  of  the  bridges — ^at  all 
events  in  respect  of  one  of  them — money 
paid  for  the  actual  use  of  land,  and  there- 
fore money  so  intimately  connected  with 
land,  and  so  completely  arising  from  the 
possession  of  land,  that  the  mortgage  of 
such  tolls  would  be  within  the  mischief  of 
the  Statute  of  Mortmain* 

That  seems  to  me  to  be  reasonably 
clear.  It  might  have  been  made  rather 
more  clear  if  we  had  known  rather  more 
about  the  physical  position  of  the  subject- 
matter  in  respect  of  which  the  tolls  arise ; 
but  I  think  that  it  is  sufficiently  and  rea- 
sonably clear  to  make  the  tolls  in  this  case 
of  that  sort  which  have  been  held  to  be 
within  the  mischief  of  the  statute,  because 
they  are  completely  connected  with  the 
use  of  land  and  arising  out  of  it. 

That  would  in  one  sense  dispose  of  the 
case ;  but  Mr.  Yaughan  Hawkins  has 
raised,  as  I  understand,  in  his  argument  a 
second  point,  and  he  says  that,  properly 
looked  at,  that  is  not  the  true  effect  of  the 
bond — that  the  true  effect  of  the  bond  is 
not  to  mortgage  these  tolls  only,  or  to 
mortgage  exclusively  the  rates,  dues,  and 
tolls  only,  but  because  of  certain  clauses 
of  the  Swansea  Harbour  Act,  1854,  and 
especially  the  102nd,  the  103rd,  and  the 
108th  sections,  relating  to  the  formation  of 
the  Swansea  Harbour  Fund,  it  will  be 
seen  that  the  bond  is  really  a  mortgage 
not  of  the  toUs,  but  of  the  whole  under- 
taking, of  all  the  moneys  and  payments, 
and  everything  that  came  into  the  hands 
of  the  trustees ;  that  it  is  really  to  be  con- 
sidered a  mortgage  of  the  Swansea  Har- 
bour Fund,  and  that  the  Swansea  Harbour 
Fund  is  really  and  substantially  the  same 


thing  as  the  imdei*taking  of  the  Swansea 
Harbour  Trust,  and  therefore  within  the 
distinction  of  In  re  Christmas  ;  Martin  v. 
Lacon  (2),  and  other  cases  of  that  nature. 
That  makes  it  distinguishable  from  a  mort- 
gage of  tolls  arising  out  of  land,  and  brings 
it  within  the  protection  of  those  many 
cases  in  which  it  has  been  held  that  where 
the  whole  undertaking  is  the  subject- 
matter  of  the  mortgage,  that  that  is  not 
within  the  Statute  of  Mortmain,  because 
it  is  a  giving  of  all  that,  which  comes  out 
of  all  the  land,  and  out  of  all  the  property, 
after  it  is  severed  from  the  property,  and 
that  therefore  it  may  be  considered  not  as 
a  mortgage  of  the  land  from  which  the 
moneys  proceed,  but  as  a  mortgage  only 
of  that  which  proceeds  from  the  land  and 
other  matters  belonging  to  the  corporation 
or  company,  or  whatever  be  the  body  which 
issue  the  bonds.  That  is  Mr.  Yaughan 
Hawkins's  second  point,  as  I  understand  it. 
If  that  could  be  made  out  I  suppose  it 
would  be  a  good  point,  because  it  would 
be  within  the  authority  of  decided  cases 
with  which  we  have  no  power  to  interfere, 
and  with  which  I  do  not  wish  to  interfere. 
But  that  does  not  appear  to  me  to  be  a 
good  point,  because  the  answer  is  that 
which  was  given  some  time  ago  in  the 
course  of  the  argument.  These  clauses  of 
the  Swansea  Harbour  Act  exist,  and  they 
undoubtedly  give  directions  to  the  trustees 
that  out  of  the  Swansea  Harbour  Fund — 
which  I  will  assume  for  the  purpose  of 
argument  is  something  that  comes  into 
the  hands  of  the  trustees — I  do  not  know 
that  it  is  quite  correct,  but  I  will  assume 
that  it  is  so — out  of  all  that  comes 
into  their  hands  in  respect  of  that  fund 
they  are  to  keep  down  the  interest  on  the 
mortgage,  and  to  create  a  sinking  fund  to 
put  an  end  to  the  mortgage ;  but,  as  was 
pointed  out  in  the  course  of  the  argriment, 
a  direction  as  to  what  they  are  to  do  with 
moneys  in  respect  of  that  is  a  very  different 
thing  from  mortgaging,  or  attempting  to 
mortgage,  those  moneys  in  themselves; 
and  it  seems  to  me  that  those  seotians  are 
merely  orders  to  the  trustees  as  to  the 
fund  out  of  which  the  interest  upon  these 
bonds  is  to  be  paid,  and  give  directions  for 
the  creation  out  of  the  same  fund  of  a 
sinking  fund,  in  due  course  to  put  an  end 
to  the  mortgages.    It  seems  to  me,  there- 
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fore,  that  that  second  point  of  Mr. 
Yaughan  Hawkins,  when  we  come  to  look 
at  the  Act  of  Parliament  and  the  sections 
upon  which  he  relies,  fails  him  as  well  as 
the  first. 

The  result,  to  my  mind,  is  that  the 
judgment  of  Mr.  Justice  North  is  right 
on  that  ground  and  must  he  affirmed. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
I  will  take  Mr.  Yaughan  Hawkins's  second 
point  first,  hecause  if  that  could  he  main- 
tained it  would  he  unnecessary  to  enter 
into  the  question  whether  a  charge  on  the 
hridge  tolls  was  within  the  Statute  of 
Mortmain — ^the  statute  of  9  Geo.  3.  c.  36. 

Now  the  second  point,  as  I  understand 
it,  is  this,  that  this  is  not  a  charge  created 
hy  this  debenture  on  any  specific  tolls  or 
due8,butthatit  isachargeuponthegeneral 
undertaking — that  is,  on  the  money  after 
it  has  been  received  by  the  trustees  and 
after  it  has  gone  into  their  coffers ;  and  so 
that  the  general  fund,  or  the  charge  on 
that  general  fond,  would  not  be  an  interest 
in  land  from  whatever  source  the  moneys 
came  originally,  and  that  therefore  there 
would  be  no  objection  under  the  9  Geo.  3. 
c.  36.  Now  the  debenture  or  mortgage  is 
created  under  section  99  of  the  Swansea 
Harbour  Act,  1854,  with  which  is  incor- 
porated the  Commissioners  Clauses  Act, 
1847.  The  words  of  the  bond  are  that 
the  trustees  assign  "  such  portions  of  the 
several  rates,  tolls,  rents,  and  other  moneys 
accruing  by  virtue  of  the  said  Act  as  the 
said  sum  of  lOOL  doth  or  shall  bear  to  the 
whole  sum  which  is,  or  shall  be,  bon-owed." 
In  section  99  the  trustees  have  power 
given  them  to  charge  the  tolls,  rates,  and 
dues  specifically ;  and  if  these  words  had 
been  followed,  Mr.  Yaughan  Hawkins's 
argument  could  hardly  have  been  ad- 
dressed to  us.  But  what  he  said  was 
this,  that,  having  regard  to  the  terms  of 
this  bond,  what  is  meant  there  to  be 
charged  is  not  specifically  the  tolls,  rents, 
and  dues,  but  the  general  undertaking  of 
the  Swansea  Harbour  trust.  Well,  he  did 
not  call  our  attention  to  the  fact,  as  the 
Lord  Chief  Justice  has  done,  that  this 
chaise  was  created  not  only  under  the 
special  Act,  but  under  the  powers  of  the 
Commissioners  Clauses  Act,  1847 ;  and  we 
do  find  that  under  that  Act,  according  to 
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the  form  in  the  schedule,  mortgages  to  be 
given  are  on  "  such  rates,  rents,  profits, 
and  other  moneys  accruing  or  arising  by 
virtue  of  the  said  Act,  as  the  said  sum  of 
I.  bears  to  the  whole  amount  borrowed." 
I  think  I  have  given  the  words  correctly. 
To  my  mind  that  very  much  explains 
why  this  language  is  introduced  into  thLs 
debenture,  and  it  is  not  introduced  for 
the  purpose  of  shewing  that  although  the 
power  under  section  99  is  to  charge  speci- 
fically tolls,  it  intends  to  give,  or  purports 
to  give,  a  charge  only  on  the  general 
undertaking — that  is,  on  the  moneys  from 
whatever  source  received  when  they  come 
into  the  coffera  of  the  trustees.  But  even 
on  Mr.  Yaughan  Hawkins's  argument,  if 
there  is  a  charge  here  specifically  on  tolls, 
what  he  must  contend  is  that  any  deben- 
tures or  mortgages  granted  under  this  Act 
are  charges  on  the  general  undertaking 
only,  and  not  on  the  specific  tolls  which 
are  referred  to  in  the  security;  and  he 
does  so  relying  on  the  case  of  Gardner  v. 
The  London,  Chatham,  and  Dover  Raihcay 
Company  (9),  which  was  a  decision  of  the 
Lords  Justices.  But  to  my  mind  that 
case  does  not  apply.  The  debentures  and 
charge  are  of  an  entirely  different  charac- 
ter. In  Gardmer  v.  The  London,  Chatham, 
and  Dover  Railway  Company  (9)  we  have 
the  debentures  set  out  there.  They  are 
in  accordance  with  the  Commissioners 
Clauses  Act,  assigning  unto  Gardner  the 
general  undertafing  of  the  company  as 
defined  by  that  Act,  and  all  the  tolls 
or  sums  of  money  arising  upon  or  out  of 
the  said  general  undertaking.  Although 
there  is  there  a  reference  to  tolls  or  sums 
of  money  arising  upon  or  out  of  the 
general  undertaking,  yet  the  Court  con- 
strued that  as  a  charge  not  on  tolls  speci- 
fically, but  only  as  a  charge  on  the  general 
undertaking  mentioned  in  the  Act ;  and 
that  Act  did  require  and  direct  that  the 
railway  company  should  be  kept  up  and 
maintained,  and  therefore  the  Court  said 
that  it  was  not  a  charge  which  enabled 
the  mortgagee  to  take  any  particular 
land,  or  any  particular  money  arising 
from  the  undertaking,  irrespective  of  the 
undertaking  being  carried  on.  It  is  a 
mortgage  of  the  undertaking  as  defined 
by  the  Act — that  is,  subject  to  the 
obligations    which    are    cast    upon    the 


Digitized  by 


Google 


92 


CHAKCERT  DIVISION. 


[N.S. 


In  re  Jkmdf  App. 
railway  company  by  the  Act  of  Parlia- 
ment. 

That  case  entirely  differs  fi:'om  the  pre- 
sent case ;  because  here  thei'e  is  power  to 
charge  generally  the  undertaking  of  this 
harbour ;  but  to  do  so  in  this  manner  is 
to  charge — what  was  in  the  view  of  the 
Legislature  I  do  not  know — ^the  particular 
sums  of  money  arising  from  that  under- 
taking; and  in  the  direction  which  is 
given  as  to  the  application  of  this  general 
fund,  which  comprised,  as  Mr.  Vaughan 
Hawkins  pointed  out,  certain  sums  of 
money  which  came  into  the  trustees'  chest, 
the  first  direction  is  to  pay  the  interest 
on  these  debentures,  which  is  entirely 
different  from  the  directions  contained  in 
the  railway  Act,  and  entirely  inconsistent 
with  the  views  of  the  Court  of  Appeal, 
and  which  Lord  Justice  Turner  took,  with 
reference  to  the  directions  contained  in 
the  railway  Acts.  The  case  was  heard  by 
Lord  Cairns  and  Lord  Justice  Turner. 
That,  to  my  mind,  prevents  the  cases  on 
which  Mr.  Vaughan  Hawkins  relies  from 
applying  to  the  present  case,  and  we  have 
to  consider  what  is  the  effect  of  giving  a 
charge  in  the  way  this  is  done  under  the 
provisions  of  the  Act  upon  tolls,  and, 
among  others,  the  bridge  tolls. 

The  point  which  I  now  propose  to  con- 
sider, and  which  was  the  first  point  raised 
in  the  arguments,  is,  what  is  the  effect 
of  charges  specifically  on  the  bridge  tolls  ) 
The  Lord  Chief  Justice  has  referred  to 
the  case  oi  Knapp  v.  Williams  (1),  which 
we  had  to  consider  a  good  deal  in  the  case 
of  In  re  Chriatmcta  ;  Martin  v.  Lacon  (2), 
and  I  do  not  propose  to  consider  it  again 
so  fully  as  1  cQd  then,  but  there  is  a  pas- 
sage in  that  case  which  points  out  the 
principle  which  we  have  to  apply  in  con- 
sidering whether  this  toll  is  a  thorough 
toll,  or  whether  it  is  a  toll  by  which 
there  is  some  interest  in  the  land  given. 
Now  what  are  the  facts)  We  ascer- 
tained from  Mr.  Vaughan  Hawkins  that 
he  considered  part  of  the  approaches  to 
these  bridges  and  the  land  by  which  these 
bridges  are  supported  was  the  property  of 
the  trustees  of  the  dock  company,  and 
theirs  only,  and  that  the  bridges  passed 
over  their  own  land,  and  the  passage  over 
the  bridges  was  connected  with  the  use  of 
their  own  land.    Then  what  is  the  toll  to 


be  considered  f  Is  not  this  sum  of  money 
which  the  trustees  had  a  right  to  receive 
connected  with  the  land — rendered  to 
them  for  the  use  of  their  own  land — and 
which  they  are  entitled  to  receive  for  the 
use  of  their  own  land )  In  my  opinion  it 
is.  They  have  power  given  by  the  Act  of 
Parliament  to  stop  any  one  who  attempts 
to  pass  their  toll-gate  and  to  pass  over 
their  bridges,  unless  he  has  paid  this  sum 
of  money.  That,  to  my  mind,  is  a  sum 
rendered  to  them  for  the  use  of  their 
land,  and  which  they  are  entitled  to  have 
payment  of  for  the  use  of  their  land.  It 
is  not  at  all  like  a  toll  which  they  are 
to  take  from  certain  persons  without  re- 
ference to  the  use  of  the  land. 

In  the  case  of  In  re  Christmaa  ;  Martin 
V.  iMcon  (2),  we  came  to  the  conclusion 
that  the  sum  of  money  which  was  charged 
there  was  a  sum  of  money  in  no  way  con- 
nected with  the  use  of  the  land,  that  it 
was  a  sum  to  be  paid  by  all  the  masters 
of  ships  who  came  within  certain  limits, 
not  in  any  way  using  the  land,  and  the 
payment  was  in  no  way  connected  with 
the  use  of  the  land.  It  could  not  be  said, 
therefore,  that  the  right  to  receive  that 
was  any  interest  in  land.  It  was  in  no 
way  connected  with  the  use  of  the  land ; 
but  w^here  the  sum  was  only  to  be  received 
from  persons  who  used  the  land  of  the 
trustees  in  a  particular  way,  and  who 
used  the  bridges  which  were  constructed 
on  their  land,  it  would,  in  my  opinion, 
be  wrong  to  hold  that  the  right  to  receive 
the  money  was  not  connected  with  land. 
It  is  rendered  for  the  use  of  land,  it  comes 
out  of  the  land.  And,  in  my  opinion,  it 
would  be  wrong  to  hold  in  this  case  that 
this  sum  of  money  which  the  debenture- 
holders  are  entitled  to  receive  is  not  a  sum 
paid  for  the  use  of  and  is  not  connected 
with  the  use  of  land. 

In  my  opinion  Mr.  Justice  North's 
decision  is  right,  and  the  appeal  fails. 

Fry,  L.J. — This  case  has  been  so  elabo- 
rately argued  that  I  ought  perhaps  to  add 
a  few  words  to  express  my  conclusions 
upon  it. 

The  Local  Act  in  question  (17  &  18  Vict, 
c.  cxzvi.)  incorporates  the  Commiasioners 
Clauses  Act,  and  it  incorporates  those 
clauses  of  the  Act  which  authorised  the 
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mortgagixig  of  the  property  and  contains 
the  form  of  mortgage.  That  authorises 
the  mortgage  of  the  tolls,  rates,  dues,  and 
also  of  the  rents.  The  same  Act  also  con- 
tains a  special  clause  with  regard  to  mort- 
gages— namely,  the  99th  section  which 
enables  the  trustees  to  create  a  mortgage 
of  the  tolls,  rates,  and  dues.  The  first 
question  seems  to  me  to  be  this.  Does  the 
mortgage  validly  include  the  rents  %  The 
question  is  a  somewhat  nice  one,  upon 
which  I  do  not  intend  to  express  any 
opinion.  If  the  mortgage  did  include  the 
rents,  then  the  contention  that  the  mort- 
gage did  not  create  an  interest  in  the 
land  seems  to  me  unarguable.  If,  on  the 
other  hand,  the  word  rents  ought  to  be 
left  out,  then  we  are  driven  to  the  enquiry 
whether  the  tolls  and  rates  and  dues  are 
90  connected  with  the  land  as  to  be  an 
incorporeal  hereditament. 

The  cases  of  K'n4X'pp  v.  Williams  (1)  and 
In  re  Chriglmaa ;  Martin  v.  Lacon  (2) 
have  drawn  and  approved  a  distinction  be- 
tween two  kinds  of  tolls,  the  one  which  is 
not  connected  with  the  land  so  as  to 
make  it  an  incorporeal  hereditament ;  the 
other  which  is  so  connected  with  the  land 
as  to  make  it  an  incorporeal  hereditament. 
Now,  whether  that  distinction  was  rightly 
drawn  in  the  particular  case  of  Knapp  v. 
WiUiame  (1)  with  regard  to  the  particular 
tolls,  is  entirely  immaterial  for  the  purpose 
of  our  present  enquiry.  It  is  enough 
that  the  decisions  which  are  binding  upon 
us  have  drawn  that  distinction,  and  that 
compels  us  to  enquire  to  which  of  the  two 
kinds  of  tolls  do  the  tolls  in  question  be- 
long. 

Now  I  find  the  tolls  in  question  are 
tolls  to  be  levied  for  passing  over  a  bridge, 
and  I  find  that  the  ld7th  section  provides 
that  the  trustees  may  demand  and  take 
at  every  one  of  their  gates  which  they 
may  erect  the  tolls  in  question  before 
any  person  or  cattle  is  permitted  to  pass 
through  the  toU-gate,  and  I  find,  further, 
that  there  is  power  to  appoint  a  receiver 
of  the  necessary  part  of  these  tolls.  I  can 
have  no  doubt  that  that  receiver  is  au- 
thorised to  occupy,  so  far  as  is  necessary, 
the  tdl-house,  to  go  on  the  land  there- 
hee,  and  to  shut  the  toU-gate,  unless  the 
tdl  is  paid,  in  order  that  he  may  receive 
the  toll  into  his  hands.     It  appears  to 
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me,  therefore,  that  the  mortgage  carries 
with  it  the  right  to  have  recourse  to  the 
land  itself;  and  it  further  appears  to  me, 
considering  the  admissions  or  concessions 
made  by  Mr.  Vaughan  Hawkins  with  re- 
gard to  the  facts  of  the  case — namely, 
that  the  bridges,  or  the  substantial  part  of 
the  land  connected  with  the  bridges,  are  oi- 
is  the  property  of  the  trustees  themselves 
— that  the  tolls  so  to  be  raised  are  part  of 
the  usufruct  and  enjoyment  of  the  land. 
That  being  so,  it  appears  to  me  to  he 
reasonably  plain  that  the  tolls  in  question 
are  tolls  connected  with  the  land  so  as  to 
constitute  them  an  incorporeal  heredita- 
ment. 

Mr.  Vaughan  Hawkins  has  argued  (in 
spite,  as  it  appears  to  me,  of  the  plain 
language  of  the  terms  of  the  charge)  that 
the  charge  is  not  one  of  the  tolls,  ratee, 
and  dues,  but  is  a  charge  upon  the  float- 
ing balance  for  the  time  being  of  the 
harbour  fund.  It  appears  to  me  that  it 
is  impossible  validly  to  contend  that  that 
is  the  true  meaning  of  the  mortgage.  A 
mortgage  which  charges  the  tolls,  which 
enables  a  receiver  of  the  tolls  to  be  ap- 
pointed, cannot,  in  my  judgment,  be  a 
mere  charge  on  the  floating  balance  of  a 
fund  of  which  the  toll  is  only  one  of  the 
constituents.  I  think  that  the  true  effect 
of  the  Act,  in  this  respect,  is  very  much 
as  if  the  trustees  had  created  a  mortgage 
upon  certain  real  estate,  and  had  accom- 
panied that  with  a  direction  given  to  their 
bankers  to  apply  the  balance  of  their 
banking  account  from  time  to  time  to 
keeping  down  the  interest  on  that  ftind. 

I  think,  therefore,  that  Mr.  Justice 
North  was  quite  right  in  his  view,  and  that 
this  appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 


Solicitors — Clayton,  Sons  k  Fargvis,  for  appel- 
lants; Murray,  Hutchins  &  Stirling,  for  re- 
spondents. 
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riN  THB  CHANCKRY    DIVIBION  AND  IN 
THE  COURT  OP  APPEAL.] 

Kay,  J. 

1889, 
May 
Cotton,  L.J. 
BOWEN,  L.J.    ) 
Fey,  L.  J. 
1889. 
Oct.  30. 
Nov.  12. 

Principal  and  Surety — Mortgage — Joint 
and  Several  Covenant  by  Mortgagor  aiul 
Surety  —  Payme^it  by  Mortgagor  —  Real 
Property  Limitation  Act,  1874  (37  4r  38 
Vict,  c.  57), «.  8 — Co-contractor — Mercantile 
Law  Amendment  Act,  1856  (19  d;  20  Vict. 
c.  97),*.  14. 

A  mortgage-deed  was  executed  on  tfie  \(^ih 
of  December,  1872,  by  E,  F.,  to  secure  a 
mm  of  800^.,  a/nd  E.  F,  amd  M,  F.  as  the 
surety  for  E,  F.,  jointly  and  severally  cove- 
na/nted  to  pay  Oie  aforesaid  sum  and  in- 
terest, E,  F,  paid  the  interest  up  to  the 
lOtA  of  December,  1880.  On  the  5th  of 
April,  1889,  the  mortgagee  claimed  to  rank 
as  creditor  against  the  estate  of  the  surety, 
who  had  since  died,  for  the  mortgage-debt 
and  unpaid  interest : — Held  {affirming  the 
decision  of  Kay,  J.),  that  the  claim  was  not 
ba/rred  as  against  the  surety^s  estate ;  for 
assuming  that  section  S  of  the  Real  Pro- 
perty Limitation  Act,  1874,  applied  to  the 
case  of  a  surety,  the  debt  was  kept  alive  as 
against  him  by  the  payment  of  interest  by 
the  mortgagor,  amd  the  surety  teas  not 
toithin  ths  protection  of  section  li  of  Hie 
Mercamtile  Law  Amendment  Act,  1866, 
that  section  not  referring  to  3  d^  i  WiU.  4. 
c.  27,  nor,  consequently,  to  the  Act  of  1874. 

Held,  by  Cotton,  L.J.  {differing  from 
Kay,  J.,  amd  Bowen,  L.J. ;  Fry,  L. J.,  ex- 
pressing no  opinion  on  the  point),  that  sec- 
tion %  of  the  Act  of  1874  does  apply  to  an 
action  brou^fht  against  a  surety,  amd  is  not 
confined  to  an  action  brought  against  the 
mortgagor  himself  or  his  representatives. 

The  payment  necessary  to  satisfy  the 
7oords  in  section  S  is  a  payment  by  any  ons 
Jiahle  to  paAf, 

This  was  an  appeal  from  a  decision  of 
Kay,  J.,  who  held  that  an  action  by  a 
mortgage  against    a    person    who    had 


joined,  as  surety,  in  the  covenant  for  pay- 
ment of  principal  and  interest  in  a  mort- 
gage-deed pertaining  to  land,  was  not 
b^?ed  by  the  8th  section  of  the  eidsting 
Real  Property  Limitation  Act,  1874,  when 
a  payment  had  been  made  by  the  principal 
debtor  to  the  mortgagee  within  twelve 
years. 

On  the  10th  of  December,  1872,  by  a 
mortgage-deed  Edward  Frisby  covenanted 
to  surrender  certain  copyhold  property 
to  secure  a  sum  of  800/.  advanced  to  him 
by  Miss  Scotney,  with  interest  thereon  at 
four  and  a  quarter  per  cent.  Matthew  Frisby 
joined  in  the  deed  as  a  surety  for  the 
mortgagor,  and  the  deed  contained  a  joint 
and  several  covenant  as  follows  :  "  And 
they  the  said  Edward  Frisby  and  Matthew 
Frisby  (as  the  surety  for  the  said  Edward 
Frisby)  do,  and  each  of  them  doth  hereby 
for  himself  and  themselves,  and  each  of 
their  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with 
the  said  Mary  Ann  Scotney,  her  heirs, 
executors,  and  administrators,  in  manner 
following  (that  is  to  say),  that  they  the 
said  Edward  Frisby  and  Matthew  Frisby, 
their  heirs,  executors,  or  administrators, 
shall  and  will  on  the  10th  of  June  next,  well 
and  truly  pay  or  cause  to  be  paid  unto  the 
said  M.  A.  Scotney,  her  executors,  ad- 
ministrators, or  assigns,  the  aforesaid  sum 
of  800?.  with  interest  thereon,  at  the  rate 
of  four  and  a  quarter  per  cent,  per  annum," 
to  be  computed  from  the  date  of  the  deed. 
The  deed  did  not  contain  any  covenant 
for  the  payment  of  interest  after  the  day 
fixed  for  the  payment  of  the  principal,  in 
case  the  principal  should  not  be  then  paid. 
Edw^ard  Frisby  paid  interest  upon  the 
mortgage-debt  up  to  the  10th  of  December, 
1880,  the  debt  not  having  been  paid  at 
the  time  appointed.  In  November,  1882, 
the  executors  of  a  Mr.  Perkins,  a  prior 
mortgagee,  took  the  mortgaged  property 
in  execution  under  a  writ  of  elegit.  In 
January,  1889,  the  mortgagee  obtained  a 
judgment  against  Edward  Frisby  for  the 
mortgage-debt,  but  he  was  unable  to 
satisfy  the  judgment.  Matthew  Frisby 
died  on  the  21st  of  June,  1888,  and  on 
the  5th  of  April,  1889,  an  originating 
summons  was  taken  out  by  the  executrix 
of  Miss  Scotney,  who  was  dead,  to  obtain 
a  declaration   that  she  was  entitled    to 


Digitized  by 


Google 


MlCHAEiiSCAS  1889  to  MtCHAEtiMAfl  1890. 


Vol.  69.] 

In  re  Fnsby,  App. 
prove  against  Matthew's  estate  as  a  cre- 
ditor in  respect  of  the  800^.  and  the  un- 
paid interest.     The  claim  was  I'esisted  by 
Matthew's  administrator. 

RenahaWy  Q.C.,  and  Toionaefnd^  for  the 
plaintiff. 

Marten,  Q.C,  and  Fercival,  for  the  de- 
fendant. 

•  Kay,  J.  [stated  the  facts  and  con- 
tinued:] — ^From  these  dates  it  appears 
that  the  mortgage-debt  is  not  barred  as 
against  Edward  F^by  the  mortgagor,  and 
that  the  claim  against  Matthew's  estate  is 
made  within  twenty  years  from  the  date 
of  the  covenant,  and  less  than  twelve  years 
after  the  last  payment  of  interest  by 
Edward  Erisby,  the  principal  and  debtor. 
The  defence  is  that  the  remedy  is  barred 
under  the  8th  section  of  37  &  38  Vict.  c. 
57,  which  provides  that  "no  action,  or 
suit,  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  or 
any  legacy,  but  within  twelve  years  next 
after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part 
of  the  principal  money  or  some  interest 
thereon  shall  have  been  paid,  or  some  ac- 
knowledgment of  the  right  thereto  shall 
have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable, 
or  his  agent,  to  the  person  entitled  thereto, 
or  his  agent ;  and  in  such  case  no  such 
action,  or  suit,  or  proceeding  shall  be 
brought  but  within  twelve  years  after 
such  payment  or  acknowledgment ;  or  the 
last  of  such  payments  or  acknowledg- 
ments, if  more  than  one,  was  given." 
This  section  is  in  the  same  words  as  sec- 
tion 40  of  3  &  4  Will.  4.  c.  27  (the  Act 
for  limiting  actions  and  suits  respecting 
real  property),  except  that  "twelve"  is 
substitated  for  "twenty."  Chapter  27 
received  the  royal  assent  on  the  24th  of 
July,  1833,  but  the  operation  was  not  to 
begin  till  after  the  31st  of  December, 
1833.  Chapter  42  received  the  royal 
aaaent  on  the  14th  of  August,  1833,  and 
section  3  relates  to  any  action  commenced 
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after  the  end  of  that  session  of  Parliament 
in  which  it  was  passed — ^that  is,  before 
chapter  27  came  into  operation.  In  Doe 
V.  WiUiama  (1),  where,  however,  the  ques- 
tion did  not  directly  arise,  Mr.  Justice 
Littledale  said,  referring  to  chapter  27 : 
"The  40th  section  relates  to  actions 
brought  to  i-ecover  the  money,  and  those 
actions,  in  the  case  of  mortgages,  are  either 
upon  the  covenant  usually  inserted  in  the 
mortgage-deed,  or  on  the  bond  which 
commonly  accompanies  it."  On  the  other 
hand,  as  to  section  42  of  chapter  27,  which 
limits  six  years  for  the  recovery  of  arrears 
of  rent  or  interest  on  money  charged  on 
land,  the  two  statutes  have  been  re- 
conciled by  holding  that  if  there  be 
in  addition  to  the  charge  a  covenant  for 
payment,  the  remedy  on  the  covenant 
exists  for  twenty  years.  The  point  has 
been  discussed  in  many  cases,  the  most 
material  of  which  are  mentioned  in  the 
judgment  of  Lord  Chancellor  Cottenham 
in  Hunter  v.  Nockolds  (2),  his  Lordship 
saying,  at  p.  652,  "  the  provisions  of  the 
two  "  statutes  "  must,  if  possible,  be  recon- 
ciled, which  can  only  be  done  by  consider- 
ing the  first  Act  as  applicable  only  to  the 
land,  and  the  latter  as  applicable  only  to 
the  person."  If  the  construction  were 
adopted  as  to  section  40,  an  action  upon 
a  covenant  in  a  mortgage  would  be 
governed,  not  by  that  section,  but  by  the 
other  statute,  3  &  4  Will.  4.  c.  42.  Never- 
less,  in  StUton  v.  Sutton  (3)  the  Court  of 
Appeal  held  that  the  enactment  in  the 
words  of  section  8  in  the  later  Act, 
37  &  38  Vict.  c.  57,  deprived  the  mort- 
gagee of  his  remedy  by  action  against  the 
mortgagor  upon  his  covenant  in  the  mort- 
gage deed  after  twelve  years.  And  in 
Feamaide  v.  Flint  (4)  it  was  decided  that 
the  same  limitation  applied  to  an  action 
against  the  mortgagor  upon  a  bond  given 
by  him  to  secure  the  mortgage  debt. 

In  a  later  case  of  l7i  re  Powers  (5)  the 
Couit  of  Appeal  decided  that  this  did  not 

(1)  6  Ad.  k  E.  291 ;  5  Law  J.  Rep.  K.B.  231. 

(2)  1  Mac.  &  a.  640;  19  Law  J.  Bep.  Cbanc. 
177. 

(3)  52  Law  J.  Bep.  Chanc.  333 ;  Law  Bep. 
22  Ch.  D.  511. 

(4)  52  Law  J.  Bep.  Chanc.  479 ;  Law  Bep. 
22  Ch.  D.  579. 

(5)  Law  Bep.  30  Ch.  D.  291. 
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apply  to  an  action  against  sureties  on  a 
bond  by  them  conditioned  to  be  void  if  the 
mortgagor  should  pay  the  debt  and  interest 
according  to  his  covenant  in  the  mortgage 
daed.  The  ground  of  this  decision,  as 
stated  by  Lord  Justice  Bowen,  was  that 
the  action  against  the  surety  was  not  a 
proceeding  against  the  mortgagor,  nor  to 
i-ecover  the  mortgage  debt,  but  was  an 
action  to.  recover  damages  because  the 
mortgagor  did  not  pay.  Lord  Justice 
(Jotton  does  not  treat  it  as  an  action  for 
damages,  but  he  says,  '^  the  debts  are 
different  debts,  one  is  the  debt  of  the 
mortgagor,  the  other  is  the  debt  of  the 
surety.  Lord  Justice  Lindley  says,  "  It 
is  difficult  to  say  that  the  bond  is  for  the 
same  debt,"  and  he  also  said  that  the  bond 
remained  in  force  because  the  remedy 
sigainst  the  mortgagor  had  been  kept  alive 
by  the  payment  of  the  interest  by  him 
within  twelve  yeai-s.  Lord  Justice  Bowen 
adds,  "If  the  bond  could  be  brought 
within  the  8th  section  I  think  it  must  be 
held  that  the  part  payments  by  the  mort- 
gagor would  prevent  that  clause  from 
barring  the  remedy."  These  last  remarks 
}K)int  to  a  curious  result  of  the  decision  in 
SuMon  V.  SuMon  (3).  The  statute  3  &  4 
Will.  4.  c.  42.  s.  3,  limits  twenty  years 
after  the  cause  of  action  as  the  time 
within  which  an  action  may  be  brought 
upon  a  bond  or  covenant.  The  MercantUe 
Law  Amendment  Act,  1856,  section  14, 
expressly  referring  to  that  section,  provides 
that  no  co-contractor  or  co-debtor  shall 
lose  the  benefit  of  that  enactment  by 
reason  of  payment  of  any  principal  or 
interest  by  a  co-contractor  or  co-debtor. 
There  is  no  similar  provision,  saving  the 
benefit  of  the  Act  37  &  38  Vict.  c.  57.  So 
that  in  this  case,  although  the  payments  by 
the-  mortgagor  would  not  avail  to  prevent 
the  bar  of  twenty  years  under  the  Act  of 
Will.  4,  they  would  prevent  the  bar  of 
twelve  years  under  the  later  statute, 
asssuming  that  it  applies  to  the  surety,  if 
made  within  twelve  years,  even  though 
the  twenty  years  had  expired.  The  case 
of  In  re  PowerB  (5)  shews  a  disinclination 
on  the  part  of  the  Court  of  Appeal  to  ex- 
tend the  construction  adopted  in  SuMonv, 
Sutton  (3)  to  a  covenant  by  any  person 
other  tnan  the  mortgagor  himself.  An 
action  upon  a  bond  is  not,  strictly  speak- 


ing, an  action  for  damages.  But  where 
the  condition  points  to  indemnity,  the  debt 
on  the  bond  is  cut  down  to  such  an  amount 
as  will  satisfy  that  liability.  In  the  action 
ou  this  covenant  against  the  surety  no 
more  can  be  recovered  than  the  amount 
left  unpaid  by  the  mortgagor.  In  that 
sense  it  is  as  much  an  action  of  indemnity 
as  the  other,  but  I  do  not  rely  on  that 
reason  after  all.  Suppose  A.  borrowed 
money  and  gave  a  bond  in  which  B.  joined 
jointly  and  severally,  and  B,,  being  only 
a  surety,  gave  to  the  lender  a  colla- 
teral mortgage,  would  the  remedy  against 
A.  be  barred  in  twelve  years  1  Or  suppose 
A.,  B.,  C,  and  D.  joined  in  a  joint  and 
several  bond  for  money  lent  to  them  all, 
and  one  of  them  gave  a  mortgage,  is  the 
remedy  against  all  the  rest  barred  in 
twelve  years  1  Or,  again,  if  A.  gave  a 
bond  alone  for  money  borrowed  by  him,  and 
B.,  who  did  not  join  in  the  bond,  gave  a 
mortgage  for  the  amount  as  surety,  is  the 
remedy  against  A.  barrod  after  twelve 
years? 

If  the  remedy  against  the  surety  in  this 
case  is  barred  by  the  lapse  of  twelve  years, 
I  do  not  see  why  it  should  not  be  in  all 
the  cases  I  have  put.  In  my  opinion  it 
would  be  extravagant  to  say  that  the 
statute  applies  in  any  of  these  cases,  and 
I  think,  I  confess,  that  the  decision  in 
SuMon  V.  StiUon  (3)  ought  not  to  be 
extended  beyond  the  case  of  an  action 
against  the  mortgagor  himself.  On  this 
ground  I  hold  that  it  does  not  apply  in 
the  present  case.  If  it  otherwise  would 
apply,  I  see  no  reason  why  the  payments 
by  the  principal  debtor  do  not  keep  the 
debt  alive  against  the  surety. 

From  this  decision  the  defendant,  the 
administrator  of  the  surety,  appealed. 

Marten,  Q.C,  and  PercivcU,  for  the 
appellant. — We  submit  that  section  8  of 
the  Real  Property  Limitations  Act,  1874, 
applies  to  a  mortgage  deed  like  the  present ; 
and,  further,  that  the  payments  of  interest 
by  the  mortgagor  do  not  keep  the  debt 
aJive  against  the  surety.  The  payment,  to 
bring  a  case  within  the  exception  in  the 
section,  must  be  made  by  the  person 
against  whom  the  action  is  brought,  seek- 
ing recovery  of  the  mortgage,  so  that  if,  as 
here,  no  claim  is  made  upon  the  surety,  or 
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no  interest  paid  by  him  for  more  thaxt  ' 
twelve  yearSy  he  is  entitled  to  the  benefit-^ 
of  the  section,  even  although  payment  has 
been  made  by  the  mortgagor,  and  this 
case  is  governed  by  the  decision  of  this 
Court  in  Sutton  v.  Sutton  (3),  and  of  Fry, 
J.,  in  Feamside  v.  FltTit  (4).  In  the  case 
of  In  re  Powers  (5)  this  Court  held  that 
in  the  circumstances  of  that  particular 
case  the  debt  of  the  surety  was  a  separate 
debt  from  that  of  the  mortgagor ;  but  that 
case  is  distinguishable  from  this,  because 
here  the  covenant  is  to  pay  the  aforesaid 
sum  of  800Z. — ^that  is,  the  sum  mentioned 
in  the  proviso  for  redemption,  one  and  the 
same  debt — while  in  that  case  there  was  a 
distinct  bond ;  and  further,  the  time  for 
bringing  the  action  against  the  surety  did 
not  commence  running  until  the  mortgagor 
made  de&.ult ;  here  it  began  to  run  against 
the  surety  and  mortgagor  at  one  and  the 
same  time.  The  question  of  identity  of 
the  debt  arises  in  the  case  of  the  principal 
debtor  just  as  much  as  in  the  case  of  a 
surety.  The  debt  on  the  land  and  under 
the  covenant  are  distinct  debts,  but  yet 
SuUon  V.  Suttofi  (3)  has  decided  that 
whether  the  debt  be  identical  or  separate 
the  time  at  which  the  debt  is  barred  is  to 
be  twelve  years. 

In  the  case  of  Dickenson  v.  Teasdale  (6) 
an  acknowledgment  by  one   devisee  was 
held  not  to  keep  alive  a  charge  against 
another  devisee  under  the  same  will,  and 
the  Mercantile  Law  Amendment  Act,  sec- 
tion 14,  applies  to  the  case  of  a  surety — 
CockriU  v.  Sparkee  (7).     The  payment,  to 
take  the  case  out  of  the  statute,  must  be 
by  the  person  bound  to  pay — that  is,  we 
submit,  the  person  against  whom  payment 
is  sought  by  the  action. 
They  referred  to  Chinnery  v.  Evans  (8). 
RenshaWy   Q,C.   (Toumsend  with   him), 
for  the   plaintiff. —  The  real  question  is 
whether  the  twenty  years  given   to  the 
plaintiff  to  sue  by  3  <fe  4  Will.  4.  c.  27. 
s.  3,   has   been  cut  down   by  any  sub- 
sequent Act.      SuUon  V.  Sutton  (3)  only 
decides  that,  as  between  mortgagor  and 
mortgagee,   the   mortgagee's   remedy  on 

(6)  De  Gex,  J.  &  S.   62;   32  Law  J.  Rep. 
Chanc.  37. 

(7)  1   Hurl.    &    C.   699 ;    32   Law    J.    Rep, 
Kxch.  118. 

(8)  11  H.L.  Cas.  115. 
Vol.  69.— Chanc. 
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'the  mortgagor's  covenant  is  barred  at 
the  end  of  twelve  years,  and  Feamside 
V.  Flint  (4)  decides  as  between  the 
same  parties  that  the  execution  by  the 
mortgagor  of  a  separate  bond  to  secure 
payment  of  the  mortgage  money  makes  no 
difference ;  but  neither  of  those  cases  has 
any  appHcation  where  on  the  face  of  the 
deed  the  person  against  whom  the  action  is 
brought  is  stated  to  be  a  surety.  It  is 
admitted  that  the  liability  of  the  surety 
arises  at  the  same  time  as  that  of  the 
principal  debtor,  yet  the  debts  are  different. 
The  debt  of  the  mortgagor  is  secured  on 
the  land,  while  that  of  the  surety  is  a 
merely  personal  liability.  All  the  Judges 
pointed  out  this  difference  in  the  case  of 
In  re  Forcers  (5).  If  the  8th  section  does 
apply  to  the  case  of  a  surety,  at  any  rate 
section  14  of  the  Mercantile  Law  Amend- 
ment Act  does  not  help  the  appellant ;  that 
section  only  refers  to  certain  statutes 
therein  specified,  among  which  the  Act  of 
3  &  4  WiD.  4.  c.  27,  is  not  included. 

But  section  8  does  not  apply ;  its  appli- 
cation is  confined  to  proceedings  brought 
against  the  owner  of  the  land — ^that  land 
being  the  subject-matter  to  which  the  Act 
relates.  The  Act  does  not  affect  3  &  4 
Will.  4.  c.  42,  nor  actions  on  the  cove- 
nant. But  even  so,  the  plaintiff's  right 
is  saved  by  the  proviso  in  section  42  of 
the  3  &  4  Will.  4.  c.  27,  for  the  prior 
mortgagee  took  possession  under  his  elegit 
on  the  21st  of  November,  1882,  since  the 
last  payment  of  interest.  As  there  is  no 
covenant  in  the  deed  to  pay  interest  after 
the  six  months,  all  that  the  plaintiff  can 
recover  in  respect  of  interest  is  by  way  of 
damages — In  re  Roberts;  Goodchap  v. 
Roberts  (9).  In  one  sense  there  is  no 
cause  of  action  on  which  the  plaintiff 
could  have  sued  until  the  mortgagor  had 
made  default ;  and  it  is  contrary  to  all 
practice  when  a  surety  joins  in  a  mortgage 
for  the  interest  to  be  paid  by  the  surety. 

Mofirten^  Q.C.j  in  reply. — If  the  principal 
debtor  is  discharged  after  a  lapse  of  twelve 
years,  it  would  be  an  inversion  of  the 
general  law  if  the  surety  were  to  remain 
liable.  Why  should  the  relief  that  is  pro- 
vided for  the  principal  debtor  not  be  ap- 
plied to  the  person  who  is  not  primarily 

(9)  Law  Rep.  14  Ch.  D.  49 
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responsible  ?  The  intimation  on  the  deed 
that  a  person  is  joining  as  a  surety  is  to 
inform  the  mortgagee  and  transferees  of 
the  fact,  and  that  he  is  liable  to  be  dis- 
charged for  all  the  reasons  which  have 
the  effect  of  discharging  the  surety.  The 
acknowledgment  of  liability  must  be  made 
by  the  person  against  whom  that  liability 
is  sought  to  be  enforced  in  the  action. 

Cur,  adv.  vuU, 

Cotton,  L.J.  (on  Nov.  12). — This  is  an 
appeal  against  the  judgment  of  Mr.  Jus- 
tice Kay,  holding  that  the  claim  of  the 
plaintiff  against  the  defendant  is  not 
barred  by  section  8  of  the  37  &  38  Vict. 
c.  57. 

This  is  the  case  of  a  mortgage  transac- 
tion, and  the  plaintiff  who  is  seeking  to 
enforce  the  covenant  is  the  mortgagee. 
The  mortgage  was  one  given  by  Edward 
Frisby  on  his  own  property,  and  he,  and 
Martin  Frisby  as  his  surety,  joined  in  a 
joint  and  several  covenant  for  payment  of 
the  mortgage  debt.  This  action  is  brought 
against  the  representatives  of  Martin 
IVisby  to  enforce  the  covenant  for  pay- 
ment so  entered  into  by  him.  No  interest 
has  ever  been  paid  by  the  surety,  but  it 
has  been  paid  down  to  1880  by  Edward 
Frisby,  the  principal  debtor. 

It  has  been  contended  that  this  action 
is  barred  by  the  8th  section  of  the  Statute 
of  Limitations,  1874.  [His  Lordship  read 
the  section  and  proceeded :]  No  interest 
having  been  paid  by  the  surety,  the  ques- 
tion is  whether  this  section  bars  the 
plaintiff's  right.  This  Court  has  already 
decided,  in  Sutton  v.  SvMon  (3),  that  that 
section  not  only  refers  to  actions  to  en- 
force the  mortgage  security  against  the 
land  subject  to  it,  but  also  applies  to 
actions  to  be  enforced  personally  against 
the  person  bound  by  the  covenant. 

But  it  is  said  that  it  does  not  apply 
except  in  an  action  brought  against  the 
person  who  gave  the  security ;  but  I  find 
no  such  limitation  in  this  section.  The 
words  are  "  no  action " ;  it  does  not  say 
against  whom.  This  is  money  secured  by 
mortgage,  and  this  is  an  action  brought 
to  enforce  payment  of  it,  and  we  have  no 
right  to  put  such  a  construction  on  the 
section  as  is  contended  for.  It  is  true 
that  when  there  were  two  Acts  of  Par- 


liament subsisting  passed  at  different 
times  in  the  same  session— one  of  which 
related  to  actions  to  recover  the  land, 
and  another  to  merely  personal  actions — 
a  decision  was  arrived  at — Hunter  v. 
Nockdida  (2) — not  in  accordance  with  the 
view  which  we  expressed  in  Sutton  v. 
SuUon  (3)  upon  this  Act.  But  it  would 
not  be  reasonable  to  hold  that  the  section 
in  the  present  Act  applies  only  to  the 
person  who  gave  the  mortgage,  while  there 
is  another  person  who,  by  the  same  deed, 
has  made  himself  liable  for  the  debt  as 
well. 

But  it  is  said  that  the  remedy  has  not 
been  kept  alive  against  the  surety  by  the 
payment  of  interest  by  the  mortgagor 
only.  In  my  opinion  it  has  been.  There 
is  nothing  in  the  section  which  says  by 
whom  it  ought  to  be  paid ;  if  the  surety 
gets  the  benefit  of  the  section,  he  must 
also  bear  the  burden  of  the  exception 
when  there  has  been  part  payment ;  and 
it  would  be  unreasonable  to  hold  that  the 
surety  is  within  the  protection  of  the  sec- 
tion, and  at  the  same  time  that  the  re- 
strictions of  that  section  do  not  apply  to 
him. 

We  have  already  intimated  that  the 
Mercantile  Law  Amendment  Act  cannot 
apply  to  this  case.  Section  14  of  that  Act, 
which  provides  that  the  payment  by  one 
co-contractor  or  one  co-debtor  shall  not 
keep  alive  the  debt  as  against  the  other 
co-contractor  or  co-debtor,  applies  only  to 
the  particular  statutes  referred  to  in  that 
section.  The  Statute  of  Limitations  is  not 
one  of  those  statutes. 

Though  there  is  no  case  actually  bearing 
on  the  point  raised  by  the  appeal,  the  case 
of  Chirmery  v.  Evans  (8)  before  the  House 
of  Lords  was  referred  to  in  support  of 
the  case  of  the  appellant ;  but  though  not 
a  decision  on  the  point,  I  think  it  tends 
to  support  the  view  which  I  have  ex- 
pressed. There  were  mortgages  of  three 
estates;  the  equity  of  redemption  of  two 
of  these  estates  had  been  sold  to  a  pur- 
chaser. A  receiver  had  been  appointed 
over  the  three  estates,  but  he  had  in  fact 
only  entered  into  possession  of  the  other 
estate  not  included  in  the  sale,  and  had 
paid  the  interest  on  the  mortgage  debt ; 
and  it  was  held  that  the  payment  by  the 
receiver,  which  must  be  treated  as  a  pay- 
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ment  by  the  mortgagor,  kept  alive  the 
right  of  action  even  as  against  the  estates 
in  the  hands  of  the  person  who  had 
purchased  them.  That  decision  tends  to 
support  the  view  that  in  this  case  the 
surety  is  prevented  fix)m  relying  on  the 
bar  of  the  section,  by  the  payments  made 
by  the  principal  debtor. 

The  decision  of  Mr.  Justice  Kay  must 
be  affirmed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
Though  not  precisely  on  the  same  grounds, 
I  should  have  been  inclined  to  agree  with 
Mr.  Justice  Kay  both  as  to  the  result 
and  the  reasons  for  the  result.  It  strikes 
me  that  this  section  is  not  intended  to 
apply  to  a  case  except  that  of  an  action 
brought  against  the  mortgagor  or  his  re- 
presentatives. I  think  the  section  points 
to  one  liability,  not  a  several  liability ;  to 
one  payer,  not  more.  If,  however,  the 
section  does  apply  to  such  a  case,  I  see 
no  reason  why  payment  by  the  principal 
debtor  did  not  keep  the  remedy  alive  as 
against  the  surety. 

Fry,  L.J. — ^Whether  this  section  does 
or  does  not  apply  to  a  surety  as  well  as 
the  mortgagor  himself,  I  concur  in  the 
conclusion  of  Mr.  Justice  Kay.  If,  as  Mr. 
Justice  Kay  thinks,  it  does  not  apply, 
there  is  an  end  of  the  case.  If  it  does 
apply,  then  we  must  refer  to  the  terms  of 
the  section  with  regard  to  what  payment 
prevents  the  right  of  action  being  barred. 
Those  terms  are,  ^'  unless  in  the  meantime 
some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid." 

In  my  opinion  a  payment  is  made 
which  satisfies  those  words  whenever 
there  is  a  render  of  money  to  a  person 
entitled  to  receive  it  by  any  person  liable 
to  pay  it.  I  agree  that  a  merely  volun- 
tary render  of  money  by  a  stranger  is 
not  payment ;  but  when  made  by  the  per- 
son liable,  or  by  any  of  such  persons 
when  more  than  one  are  liable,  such  a 
render  is  payment  within  the  meaning  of 
the  words  of  the  section.  It  is  obvious 
that  any  other  construction  put  on  these 
words,  confining  the  words  to  payment 
by  the  person  subject  to  be  charged 
primarily,  would  involve  great  injustice, 
because,  to  take   the  common  case  of  a 
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mortgage  where  a  surety  joins,  the  in- 
terest is  usually  paid  by  the  mortgagor ; 
and  it  would  be  contrary  to  the  ordinary 
course  of  practice  to  require  that  the  pay- 
ment of  interest  should  be  made  partly 
by  the  mortgagor  and  partly  by  the 
surety,  so  as  to  keep  alive  the  mortgage 
in  its  entirety. 

I  decline  to  express  an  opinion  whether 
this  case  does  or  does  not  £^01  within  the 
words  of  the  section ;  but  I  think  that,  if 
it  does,  the  payment  therein  mentioned  is 
satisfied  by  pa3nuent  by  any  one  liable  to 
pay,  and  that,  consequently,  the  debt  has 
been  kept  alive  by  payment  of  interest 
by  the  mortgagor. 

Solicitors — Clarke,  Rawlins  &  Co..  agents  for 
Percival  &  Son,  Peterborough,  for  appellant ; 
Beaumont,  Son  k,  Rlgden,  agents  for  Maurice 
Brown,  Peterborough,  for  respondent. 


Kay,  J. 

1889.  " 
July  26. 


In  re   johnson.      Manchester 

AND  LIVERPOOL  BANKING  COM- 
PANY V,  BEALES.  JOHNSON  V, 
HOOLEY. 

Practice — Order  in  Chamibers — ^^  Fur- 
ther Consideration" — "Final  Order" — 
Motion  to  discha/rge  —  Time  —  Rules  of 
Courty  1883,  Order  LVIIL  rule  15— 
Judicature  Act,  1873,  s.  50. 

The  rules  which  relate  to  appeals  to  the 
Court  of  Appeal  do  not  relate  to  motions  to 
discharge  orders  made  in  chambers,  amd  the 
Court  will  not  act  by  analogy  amd  give  a 
party  moving  to  discharge  a  final  order 
made  in  chambers  the  same  time — one  year 
— as  a  person  would  ha/oe  to  appeal  from 
afmal  (yrder  made  in  Covrt  to  die  Cowrt  of 
Appeal,  No  longer  time  wiU  be  given  in 
the  case  of  afmal  iham,  in  that  of  am,  inter- 
locutory order  in  chamfibers. 

An  order  on  further  consideration  m,ade 
in  chamhers  which  does  not  wind  up  the 
action,  and  gives  liberty  to  apply,  is  not  a 
final  order. 

Motion. 

These  were  administration  actions,  in 
which  an  order  was  made  by  the  chief 
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clerk  in  chambers^  dated  the  13th  of  July, 
1888.  It  was,  however,  admitted  that 
the  order  was  not  pronounced  until  the 
10th  of  August,  1888,  and  passed  aud 
entered  on  the  13th  of  August,  1888. 
The  order  was  expressed  to  be  made  upon 
the  "  second  further  consideration  "  of  the 
actions. 

Liberty  was  reserved  to  all  parties  in- 
tei'ested  to  apply  in  chambers  as  to  the 
payment  of  the  legacies  and  annuities 
given  by  the  testator  in  the  first  action, 
and  as  to  the  disposal  of  the  balance,  if 
any,  remaining  in  Court  afler  the  pay- 
ments directed  by  the  schedules  to  the 
order,  and  also  to  apply  generally. 

In  1881  Charles  Johnson,  who  was 
plaintiff  in  the  second  action,  and  now 
had  the  conduct  of  both,  mortgaged  his 
beneficial  interest  in  the  estates  being 
administered  in  the  actions  to  A.  P.  Lle- 
wellyn. Llewellyn,  in  1884,  obtained  leave 
to  attend  the  proceedings  at  his  own  ex- 
pense. By  the  order  of  the  13th  of  July, 
1888,  one  set  of  costs  was  given  to  John- 
son and  his  mortgagee  Llewellyn,  and  the 
present  motion  was  made  to  disallow  the 
mortgagee's  costs,  on  the  ground  that  he 
had  leave  to  attend  at  lus  own  expense 
only. 

The  notice  of  motion  was  dated  the  6th 
of  July,  1889,  and  the  question  was 
whether  it  was  in  time,  being  within  a 
year  from  the  date  at  which  it  was  pi*o- 
nounced. 

Dunham^  for  the  motion. — ^This  is  in  its 
nature  a  final  order  made  in  chambei's, 
from  which  a  year  is  allowed  to  appeal — 
In  re  Letms  ;  LeioU  v.  Williams  (1).  This 
being  an  order  on  further  consideration  is 
final — Cummiiia  v.  Herron  (2).  As  there 
is  no  certificate  we  cannot  go  to  the  Couit 
of  Appeal.  In  Pheysey  v.  Pheyaey  (3) 
the  oi'der  was  held  to  be  interlocutory. 

Marten,  Q,C.j  and  Tyesen,  for  the  mort- 
gagee.— ^The  case  is  exactly  covered  by  In 
re  Lewis  (1),  in  which  an  order  was  made 
by  a  Judge  personally  in  chambers  direct- 
ing the  taxation  of  costs  and  the  applica- 
tion of  the  funds  in  Court  in  pa3nuent  of 

(1)  Law  Rep.  31  Ch.  D.  623. 

(2)  46  Law  J.  Rep.  Cbanc.  423 ;  Law  Rep. 
4  Ch.  D.  787. 

(8)  Law  Bep.  12  Ch.  D.  305. 


debts.  In  Dickson  v.  Harrison  (4)  it  is 
laid  down  that  the  practice  in  the  Chan- 
cery Division  is  that  no  motion  shall  be 
made  to  discharge  a  Judge's  order  in 
chambers  after  twenty-one  days. 
[They  were  stopped  by  the  Court.] 

Kay,  J. — This  is  an  application  to 
,  discharge  an  order  made  in  chambers  on 
the  13th  of  July,  1888.  The  order,  it 
seems,  was  not  made  at  first  by  the  Judge, 
but  by  the  chief  clerk,  and  the  application, 
of  course,  is  made  under  section  50  of  the 
Judicature  Act,  which  provides  that  "  no 
appeal  shall  lie  from  any  such  order,  to 
set  aside  or  discharge  which  no  such  mo- 
tion has  been  made,  unless  by  special 
leave  of  the  Judge  by  whom  such  order 
was  made,  or  of  the  Court  of  Appeal." 
Now,  the  ground  for  the  allegation  is  this: 
It  is  said  that  the  order  which  was  made 
was  in  the  nature  of  a  final  order,  because 
it  was  an  order  on  further  consideration 
made  in  chambers;  and  the  principal 
point  in  which  it  is  sought  to  be  varied 
is  that  the  order  contains  what  may  be 
called  the  usual  directions,  when  a  mort- 
gagor and  mortgagee  are  both  parties, 
that  one  set  of  costs  only  shall  be  allowed 
out  of  the  estate.  I  am  told  that  the 
present  appUcant  was  plaintiff  in  one  of 
the  actions  in  which  this  order  was  made, 
and  that  he  was  a  beneficiary.  But  at 
some  time — when,  I  am  not  told — a  mort- 
gage was  executed  to  the  mortgagee  in 
question,  whose  name  is  A.  P.  Llewellyn. 
I  am  not  told  when  that  mortgage  was 
made,  but  it  certainly  was  made  before 
this  order  of  the  13th  of  July,  1888.  A 
very  important  question  indeed  is  raised 
— ^namely,  what  time  must  a  person  who 
considers  himself  aggrieved  by  an  order 
of  this  kind  have  to  discharge  it.  No 
authority  has  been  adduced.  I  have 
never  heard  of  the  point  befoi*e ;  but  it  is 
argued  that  he  has  the  same  time  as  a  per- 
son would  have  who  was  appealing  fi:x>m  an 
order  made  by  the  Court  to  the  Court 
of  Appeal.  It  is  quite  obvious  that 
the  nde  which  regulates  appeals  does  not 
relate  to  proceedings  in  chambers,  or 
motions  to  discharge  orders  in  chambers. 
But  the    argument    is,   that  the   Court 

(4)  47  Law  J.  Rep.  Chanc.  761 ;  Law  Rep. 
9  Oh.  D.  248. 
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will  act  by  analogy,  and  give  to  a  person 
who  moves  to  discharge  an  order  made  in 
chambers  the  same  time — ^that  is,  a  year — 
which  he  would  have  to  appeal  to  the 
Court  of  Appeal.  The  result  would  be 
this,  that  he  would  have  a  year  to  come 
to  the  Judge  to  move  to  discharge  the 
order  in  chambers,  and  then  another  year 
to  go  to  the  Ck)ui*t  of  Appeal.  He  might 
then  go  to  the  House  of  Lords,  if  he  felt 
disposed.  Unless  the  ordei-s  were  ex- 
pressly to  that  effect,  I  should  be  most 
reluctant  to  come  to  that  conclusion.  It 
is  said,  however,  that  the  Court  must  come 
to  that  conclusion  by  analogy  to  the  time 
given  for  appealing  from  an  interlocutory 
order,  which  is  the  same  in  the  case  of  a 
motion  to  discharge  an  order  made  in 
chambers  as  in  the  case  of  an  appeal  to 
the  Court  of  Appeal.  And,  by  analogy, 
the  same  must  apply  to  final  orders,  be- 
cause no  time  is  fixed  by  the  section  of 
the  Act  which  I  read,  or  by  the  Orders. 
Well,  if  that  point  came  before  me  for 
decision  for  the  first  time  now,  I  shoiild 
say  that  no  longer  time  ought  to  be  given 
to  move  to  discharge  an  order  made  in 
chambers,  which  is  a  final  order,  than 
would  be  given  to  move  to  discharge 
an  interlocutoiy  order  made  in  chambers, 
because  the  Court  always  has  power  to 
enlarge  the  time.  It  seems  to  me  the 
proper  application  would  be,  in  the  case 
of  a  final  order,  an  application  to  enlarge 
the  time.  In  the  case  of  an  interlocutory 
order,  before  a  motion  is  made  to  the 
Court,  the  person  moving  to  discharge  an 
order  made  in  chambers  has  to  obtain 
leave  to  move.  The  view,  therefore,  that 
I  take  is  that  no  longer  time  should  be 
given  to  move  to  discharge  a  final  order 
than  would  be  given  in  the  case  of  an  order 
which  was  not  final ;  but  that  in  either 
case,  if  longer  time  is  wanted,  application 
must  be  made  to  enlarge  the  time. 

But  I  am  not  satisfied  that  the  point 
does  arise,  because  although  this  is  an 
order  on  further  consideration  made  in 
chambers,  it  is  not  a  final  order  in  the 
sense  of  winding  up  the  matter.  It  leaves 
the  ultimate  destination  of  the  balance  of 
the  funds  to  be  still  determined,  and  gives 
liberty  to  apply  to  determine  them.  It  is 
a  case  in  which,  even  if  the  point  did 
arise,  I  should  be  most  loth  to  extend  the 


time  or  to  give  this  application  any  facility 
whatever.  This  is,  in  effect,  what  the 
applicant  says :  '^  There  is  a  direction  that 
one  set  of  costs  be  given  to  me  and  my 
mortgagee.  My  mortgagee  was  not  for- 
mally a  party  to  this  action,  but  obtained 
leave  to  attend  at  his  own  expense.  An 
order  was  made,  and  I  admit  that  I  was 
present  when  the  order  of  which  I  com- 
plain was  made.  I  was  a  party  to  that 
order.  It  was  drawn  up  in  my  presence, 
but  I  am  now  asking  to  vary  it  because  it 
gives  one  set  of  costs  only  to  me  and  my 
mortgagee,  although  there  had  been  an 
order  giving  leave  to  attend  at  his  own 
expense,  which  order  was  not  entered." 
Now  this  is  an  objection  which  ought  to 
have  been  raised  on  the  minutes  of  the 
order  before  it  was  passed  and  entered. 
The  objection  really  is  that  this  is  not  the 
proper  form  of  order ;  but  to  raise  a  point 
of  this  kind  which  ought  to  have  been 
raised  on  the  minutes  is  an  extravagant 
proceeding.  And  even  if  an  application 
were  made  to  me  to  enlarge  the  time 
in  such  a  case,  I  should  decline  to  do 
so.  But  the  excuse  is  this.  The  appli- 
cant says,  "  I  changed  my  solicitor  about 
that  time,  as  he  did  not  understand  the 
matter."  But  I  understand  this  was  not 
the  only  change.  He  has  changed  his 
solicitor  again,  and  it  is  tbe  new  solicitor 
who  makes  this  application.  If  a  man 
chooses  to  change  his  solicitor,  he  can 
hardly  expect  not  to  increase  his  costs. 
This  proceeding  seems  to  me  to  be  ab- 
solutely irregular.  This  change  of  solicitor 
not  only  embarrasses  the  pcu^ties,  but 
embarrasses  the  Court,  because  the  only 
excuse  is  that  the  applicant  says  he  has 
not  got  the  office  copy  of  the  order.  But 
I  see  through  the  whole  thing.  This  is  a 
device  on  the  part  of  the  new  solicitor. 
It  is  an  utterly  luifounded  proceeding,  and 
ought  to  be  discouraged.  I  should  be 
most  loth  to  enlarge  the  time,  and  if  the 
time  were  enlarged  I  should  refuse  to  vary 
the  order.  The  motion  must  be  dismissed, 
with  costs. 

Solicitors — Scott,  Jarmain,  Trass  it,  Jarmain 
agents  for  F.  0.  Mayer,  Bnrslem,  for  the 
motion ;  H.  Tyrrell  k,  Son,  for  mortgagee. 
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In  re  dbummokd's  patent. 


North 
1889 
Nov. 

Practice — Petition  to  revoke  Pateyd — 
Patents,  Designs,  and,  Trade  Marks  Act, 
1883,  section  26 — Patentee  {Respondent)  oiU 
of  ifie  Jurisdiction — Notice — Service. 

A  patentee,  the  sole  respondent  to  a  peti- 
tion/or the  revocaiion  of  a  patent,  vxts  re- 
sident amd  domicUed  in  Sootkmd.  A  copy 
of  the  petition  amd  of  the  particvioflrs  of 
objections  had  been  delivered  to  him  per- 
sonaUy,  amd  he  had  written  to  say  that 
he  did  not  intend  to  appear  on  the  hearing 
of  the  petition.  Upon  am,  application  by  tfie 
petitioners  for  directions  as  to  the  trial  of 
the  petition,  the  Court  made  an  order  nisi 
tfiat,  wrdess  the  respondent  should  before  a 
named  day  appear  amd  shew  ca/ase  to  t/ie 
contrary,  tJie  petition  shoidd  be  liea/rd  as  am 
auction  with  witnesses,  anid  set  down  in  tfte 
list  of  witness  actions. 

Petition. 

This  was  a  petition  presented  by  Thomas 
Fletcher  and  Alfred  Clare  (trading  to- 
gether as  Thomas  Fletcher  ^  Co.),  Gras 
Engineers,  under  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  for  the  re- 
vocation of  a  patent  granted  in  the  year 
1886  to  one  William  A.  Drummond. 

The  petitioners  alleged  that  they  had 
"  publidy  manufactured,  used,  and  sold 
within  this  realm  before  the  date  of 
the  patent"  the  contrivance  or  method 
claimed  by  the  patentee  as  his  invention 
(see  section  26,  subnaection  4  (e),  of  the 
Act). 

Particulars  of  objections  were  delivered 
with  the  petition. 

William  A.  Drummond,  the  respondent, 
was  resident  and  domiciled  at  Dundee,  in 
Scotland. 

On  the  25th  of  October,  1889,  a  copy 
of  the  petition  and  of  the-  particulars  of 
objections  was  given  to  the  respondent  at 
Dundee. 

On  the  30th  of  October  a  registered 
letter  was  sent  to  the  respondent  from  the 
petitioner's  solicitors  informing  him  that 
on  the  hearing  of  the  petition  "  they 
should  ask  the  Judge  to  give  the  neces- 
sary directions  as  to  the  tnal,  and  submit 
that  the  same  should  be  heard  with  wit- 


nesses viva  voce,  and  (if  necessary)  be 
transferred  to  the  witness  Ust." 

To  this  letter,  on  the  31st  of  October, 
the  respondent  sent  the  following  reply : 
"  I  have  yours  of  the  30th  inst.  -,  but  I  do 
not  intend  to  make  any  appearance  on 
the  petition  at  your  client's  instance  against 
me,  as  I  am  not  under  the  jurisdiction  of 
the  English  Courts." 

MouUon,  Q.G.,  and  Lawson,  for  the 
petitioners. — ^We  now  ask  the  Court  to 
give  directions  as  to  how  the  petition  shall 
be  tried. 

A  petition  for  the  revocation  of  a  patent 
is  not  analogous  to  a  personal  action. 
Upon  the  presentation  of  such  a  petition, 
the  Court  is  at  once  seized  of  jurisdic- 
tion \  and  the  difficulty  as  to  technical 
service  of  original  petitions  out  of  the 
jurisdiction  does  not  arise  in  the  present 
case.  It  is  not  neoessaiy,  in  order  to 
found  the  jurisdiction,  that  there  should 
be  technical  service  on  the  patentee. 

[North,  J. — Is  there  any  section  of 
the  Act  which  provides  for  service  of  the 
petition  X\ 

No ;  but  under  section  26  the  present 
procedure  is  substituted  for  the  old  pro- 
cedure by  scire  facias  \  and,  under  that 
procedure,  if  the  patentee  was  out  of 
England,  technical  service  on  hiin  was  not 
necessary — Hindmarsh  on  Patents,  pp. 
391,  392. 

If  we  had  taken  proceedings  in  Scotland 
to  revoke  the  patent,  our  rights  would 
have  been  much  more  limited — section 
109. 

The  Court  will  merely  require,  in  the 
interests  of  justice,  that  the  patentee  shall 
have  full  notice  of  the  proceedings. 

We  ask  that  the  petition  may  go  into 
the  list  of  actions  with  witnesses,  and  be 
heard  on  viva  voce  evidence. 

North,  J. — I  shall  make  an  order  nisi 
that  the  petition  be  heard  with  viva  voce 
evidence,  and  that  it  be  placed  in  the 
list  of  witness  actions ;  unless  the  respon- 
dent, on  or  before  the  29th  inst.,  appears 
and  shews  cause  why  such  a  course  should 
not  be  adopted.  It  will  then  be  open  to 
him  to  argue  that  the  Court  has  no  juris- 
diction to  hear  the  petition. 

I  do  not  now  decide  the  point  of  jurisdic- 
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tion,  but  I  think  the  petitioners  have  made 
out  a  case  under  which  the  Court  is  bound 
to  do  something. 

Notice  of  this  order  must  be  given  to 
the  respondent  forthwith. 


Solicitois— J.   H.  Johsflon,    Son    k   Ellis,  for 
petitioners. 
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NICHOLL  V.  THE  EBBB- 
HARDT  COMPANY. 


[IN  THE  COURT  OF  APPEAL.] 
LiOBD  ESHER,  M.R 

Cotton,  L.J. 
Fry,  L.J. 

1889. 
May  11. 

Company  —  Liquidation  —  Scheme  of 
ArrangemerU — Trcmsfer  of  Assets — Com- 
panies Act,  1862  (25  d:  26  Vict.  c.  89), 
«.  161 — Joint  StocK  Companies'  Arrange- 
ment Act,  1870  (33  (h  34  Vict.  c.  104),  «.  2. 

A  scheme  for  Hie  transfer  of  the  assets  of 
a  company  in  liquidation  to  a  new  com- 
P^^!/j  if  samctioned  by  an  order  of  t/ie 
Court  under  section  2  of  the  Joint^Stock 
Companies'  Arrangement  Act,  1870,  is 
binding  in  all  its  terms  upon  aU  the  con- 
trihutories  of  the  company  in  liquidation, 
notwithstanding  that  some  of  such  terms 
are  not  authorised  by  section  161  of  the 
Companies  Act,  1862,  and  cannot  after- 
vxirds  be  impetiched  except  in  the  form  of 
an  appeal  from  the  order  of  the  Court. 

Decision  of  Kekewich,  J.  (58  Law  J. 
Rep.  Chanc.  398),  affirmed. 

This  was  an  appeal  by  the  plaintiffs 
from  a  decision  of  Kekewich,  J.,  holding 
that  they  were  bound  by  an  arrangement 
of  compromise  which  had  been  sanctioned 
by  an  order  of  Court  under  the  Joint- 
Stock  Companies'  Arrangement  Act,  1870, 
section  2.  The  case  is  reported  at  length 
58  Law  J.  Rep.  Chanc.  398. 

The  plaintifis  were  the  executors  of  R. 
Towne,  who  died  on  the  12th  of  November, 
1885,  being  at  the  time  of  his  death  the 
holder  of  570  fully  paid-up  shares  in  the 
Eberhardt  Company,  which,  by  virtue  of 
special  resolution  passed  and  confirmed  at 


two  general  meetings  held  respectively  on 
the  13th  and  28th  of  October,  1885,  had 
gone  into  voluntary  liquidation.  In  ad- 
dition to  the  ordinary  shareholders  there 
were  debenture-holders  in  the  company. 

On  the  28th  of  October,  1885,  a  general 
meeting  of  the  Eberhardt  Company  was 
held,  at  which  a  special  resolution  was 
passed  (and  was  duly  confirmed  at  a  sub- 
sequent general  meeting  held  on  the  13th 
of  November,  1886)  that  the  liquidator 
be  authorised  to  sell  and  transfer  all  the 
estate,  property,  and  effects  of  the  com- 
pany upon  the  terms  of  a  draft  agreement 
submitted  to  and  read  to  the  meeting, 
and  the  same  be  approved,  and  the  liqui- 
dator be  directed  to  carry  out  the  sale, 
kc.,  either  under  the  161st  section  of  the 
Companies  Act,  1862,  or  otherwise. 

The  agreement  above  referred  to,  which 
was  executed  on  the  18th  of  November, 
1885,  between  the  liquidator  of  the  Eber- 
hardt Company  and  a  trustee  for  a  com- 
pany about  to  be  formed  and  registered 
under  the  name  of  "  The  Eberhardt  and 
Monitor  C<Hnpany  (Limited),"  provided 
for  the  sale  of  the  assets  of  the  Eberhardt 
Company,  in  consideration  of  \L  shares 
credited  as  paid  up  to  the  extent  of  15*., 
and  contained  the  following  provision  : — 

"4.  The  liquidator  shall,  on  or  before 
the  Ist  of  December,  1885,  make  out  and 
hand  to  the  new  company  a  list  or  lists 
of  the  fully  paid-up  shareholders  in  the 
old  company  (both  preference  and  ordi- 
nary) who  are  entitled  to  apply  for  and 
receive  shares  in  the  new  company  in 
pursuance  of  the  terms  of  this  agreement, 
and  thereupon  the  new  company  shall 
allot  shares  to  such  holders  in  manner 
hereinbefore  provided  upon  receiving  ap- 
plication for  the  same.  All  shares  in  the 
new  company  not  applied  for  by  share- 
holders in  the  old  company  within  such 
time  as  may  be  determined  on  by  the 
directors  of  the  new  company  shall  be  at 
the  disposal  of  the  new  company,  and  may 
be  issued  by  the  directors  thereof  at  such 
price  or  prices,  and  credited  with  such 
amount  paid  up  upon  each  share,  as  and 
when  the  directors  of  the  said  new  com- 
pany shall  think  fit." 

On  the  same  18th  of  November  an  order 
was  made  in  the  matter  of  the  Eberhardt 
Company,  and  of  the  Companies  Acts,  and 
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the  Joint-Stock  Companiee'  Arrangement 
Act,  1870,  confirming    the    scheme  em- 
bodied in  the  agreement. 

On  the  21st  of  November,  1885,  a  super- 
\asion  order  was  made,  superseding  the 
voluntary  winding-up  of  the  Eberhardt 
Company. 

Neither  the  testator  nor  the  plaintiffs 
voted  at  any  of  these  meetings. 

On  the  26th  of  November,  1885,  the 
new  company  was  incorporated,  and  on 
the  1st  of  January,  1886,  the  agreement 
of  the  18th  of  November,  1885,  was 
ratified.  No  shareholder  in  the  old  com- 
pany expressed  dissent  from  the  special 
resolution  within  the  time  limited  by  sec- 
tion 161. 

By  resolutions  of  the  directors  it  was 
determined  that  all  shares  in  the  new 
company  not  applied  for  by  the  share- 
holders of  the  old  company  before  the 
20th  of  December,  1885,  should  be  at  the 
disposal  of  the  new  company. 

The  plaintiffs  received,  in  December, 
1885,  due  notice  of  the  directors'  deter- 
mination, and  a  form  of  application  for 
shares  from  the  liquidators  of  the  old 
company;  but  not  having  then  obtained 
probate  of  their  testator's  will,  they  were 
unable  to  deal  with  his  shares,  and  so 
informed  the  liquidator,  and  the  time  was 
extended  for  them  until  the  23rd  of 
January,  but  on  the  terms  of  accepting 
the  shares  at  once.  They  obtained  pro- 
bate on  the  16th  of  February,  1886,  but  on 
applying  for  an  allotment  of  shares  in 
the  new  company  were  met  with  the 
objection  that  they  had  no  longer  any 
property  in  the  old  company,  and  conse- 
quently no  rights  under  the  agreement  of 
the  18th  of  November,  1885. 

The  plaintiff  thereupon  brought  the 
present  action,  on  behalf  of  themselves  and 
all  others  the  shareholders  of  the  Eber- 
hardt Company,  against  the  old  company 
and  the  liquidators,  and  also  against  the 
new  company,  claiming  a  declaration  that 
the  agreements  of  the  18th  of  November, 
1885,  and  the  1st  of  January,  1886,  were 
vltra  vires  and  void ;  an  injunction  against 
carrying  the  same  into  effect,  or  payment 
of  the  value  of  the  plaintiffs'  interest  in 
the  old  company ;  or  otherwise,  an  enquiry 
as  to  their  rights  in  respect  of  the  tes- 
tator's 570  shares. 


^S".  HaU^  Q.C.f  and  Boome,  for  the  ap- 
pellants.— ^The  arrangement  entered  into 
is  one  not  sanctioned  by  section  161  of 
the  Companies  Act,  1862.  A  liquidator 
should  not  enter  into  an  arrangement 
under  which  shareholders  will  be  liable  to 
forfeit  property  or  be  subject  to  greater 
liability — Clhich  v.  The  Financial  Corpora- 
tion (1). 

Then  the  Uquidator,  selling  on  the  part 
of  the  old  company,  under  section  161, 
had  a  duty  imposed  upon  him  of  fixing  a 
reasonable  time  in  the  contract  within 
which  the  shares  were  to  be  applied  for, 
and  he  was  wrong  in  leaving  it  for  the 
directors  of  the  purchasing  company  to 
fix  the  time.  Those  directors  gave  an 
unreasonable  time,  and  in  consequence 
thereof  the  plaintiffs  have  been  deprived 
of  the  benefit  of  these  570  shares,  except 
upon  terms  which  compelled  them  to  as- 
sume a  new  liability ;  and  that  they 
cannot  do — Griffith  v.  Paget  (2). 

Again,  the  provision  enabling  the 
directors  of  the  new  company  to  dispose 
of  the  shares  not  applied  for  as  they  think 
fit  is  not  sanctioned  by  section  161. 

No  doubt  the  plaintiffs  are  within 
section  2  of  the  Arrangement  Act,  1870, 
according  to  the  strict  terms  of  that 
section,  but  they  ought  not  to  be  deprived 
of  their  rights,  and  they  will  ask  for  leave 
to  apply  to  the  Judge  before  whom  the 
liquidation  is  pending  to  rescind  the 
agreement. 

[They  referred  to  In  re  The  City  and 
County  Investment  Compamf  (3)J[ 

Barber,  Q.C.,  and  Grosvenor  Woods,  for 
the  Eberhardt  and  Monitor.  Company; 
and  Warmington,  Q,C,,  and  A,  Rowden, 
for  the  Eberhardt  Company  and  the 
liquidators,  were  not  called  upon. 

Lord  Esher,  M.R. — In  this  case  it  was 
urged  before  us  that  the  agreement  for 
the  sale  of  shares  is  viWra  vires,  and  that 
therefore  the  whole  transaction  is  void. 
It  is  said  that  the  agreement  is  void  on 
two   grounds — first,   because    the    clause 

(1)  37  Law  J.  Rep.  Chanc.  281 ;  38  ibid.  1  ; 
Law  Rep.  5  Eq.  450 ;  ibid.  4  Cbanc.  117. 

(2)  45  Law  J.  Rep.  Chanc.  493 ;  Law  Rep. 
6  Ch.  D.  894. 

(3)  49  Law  J.  Rep.  Chanc.  195 ;  Law  Rep. 
13  Ch.  D.  475. 
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providing  that  "  shares  in  the  new  com- 
pany not  applied  for  by  shareholders  in 
the  old  company  within  such  time  as  may 
be  determined  on  by  the  directors  of  the 
new  company,  shall  be  at  the  disposal  of 
the  new  company,"  is  uUra  vires,  inasmuch 
as  it  gives  the  new  company  the  power  of 
determining  the  time.  The  second  objec- 
tion is  this,  that  even  supposing  the  objec- 
tion as  to  time  cannot  be  maintained,  the 
stipulation  that  shares  not  so  applied  for 
^'  shall  be  at  the  disposal  of  the  new  com- 
pany, and  may  be  issued  by  the  directors 
thereof  at  such  price  or  prices,  and  credited 
with  such  amount  paid  up  upon  each 
share,  as  and  when  the  directors  of  the 
said  new  company  shall  think  fit,"  is  an 
illegal  stipulation.  It  is  not  necessary 
that  ^we  ^ould  give  a  binding  judgment 
on  these  objections.  With  regard  to  the 
first  I  have  some  doubt.  As  to  the  second, 
I  think  it  is  a  formidable  objection ;  but 
as  the  point  has  not  been  argued  on  both 
sides,  I  shall  assume  for  the  purposes  of 
this  judgment  (but  without  determining 
the  question  judicially)  that  the  stipular 
tion  is  wrong,  and  goes  further  than  sec- 
tion 161  of  the  Companies  Act,  1862, 
would  allow.  But  on  that  assumption  we 
have  this,  that  the  compromise  or  arrange- 
ment was  proposed  between  the  company 
and  a  class  of  creditors — ^namely,  the  de- 
benture-holders— and  agreed  to  between 
the  liquidator  of  the  company  and  that 
class  of  creditors,  and  that  three  years 
ago  that  compromise  or  arrangement  was 
brought  before  the  Court  as  between 
the  liquidator  and  that  class  of  credi- 
tors, and  that  that  arrangement  was 
based  upon  and  is  practically  the  ar- 
rangement which  it  is  now  sought  to 
impeach  as  tiUra  vires.  But  that  arrange- 
ment was  sanctioned  by  an  order  of  the 
Court  under  section  2  of  the  Joint-Stock 
Companies'  Arrangement  Act,  1870.  If 
it  were  not  for  that  section,  that  arrange- 
ment would  not  be  binding  upon  persons 
who  were  not  parties  to  it  and  in  one 
sense  were  not  before  the  Court ;  but  by 
the  plain  words  of  section  2,  when  such  a 
compromise  or  arrangement  between  a 
company  which  is  in  coiu'se  of  winding  up 
and  any  class  of  creditors  is  sanctioned  by 
the  Court,  not  only  can  the  majority  of 
such  class  of  creditors  bind  the  minority, 
Vol.  69.^GHAirc. 
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but  the  sanction  of  the  Court  makes  it 
also  binding  on  the  liquidator  and  con- 
tributories  of  the  company.  Words  more 
plain  I  cannot  conceive.  It  is  not  possible 
to  avoid  them ;  and  they  are  distinctly 
applicable  to  the  case  before  us.  We  can- 
not, therefore,  avoid  them  without  striking 
out  the  words  at  the  end  of  the  clause, 
**  and  also  on  the  liquidator  and  contribu- 
tories  of  the  company."  We  have  no 
power  to  do  this,  and  therefore  this  section 
of  the  Act  is  plainly  applicable  to  this 
case,  and  whether  this  agreement  be 
within  section  14  or  not,  it  is  now  binding 
on  the  present  plaintiffs ;  and  if  so,  we 
have  only  to  see  whether  they  are  not 
prevented  from  maintaining  this  action 
by  the  very  words  of  section  2.  There  is 
no  doubt  that  they  did  not  elect  to  take 
the  shares  within  the  time  which  was 
fixed  by  the  directors  of  the  new  company, 
and  which  on  the  whole  was  not  an  un- 
reasonable time.  In  my  opinion  they  are 
distinctly  within  the  terms  of  the  Act,  and 
cannot  now  claim  the  shares.  To  tell  the 
honest  truth,  I  do  not  understand  the 
whole  of  the  judgment  of  the  learned 
Judge ;  but,  d^ding  with  such  part  of  his 
decision  as  I  do  understand  and  as  is  ap- 
plicable to  this  point,  I  am  of  opinion  that 
it  must  be  affirmed. 

Cotton,  L.J. — ^This  action  was  com- 
menced on  the  14th  of  May,  1887,  and' 
the  object  of  it  was  to  set  aside  an  agree- 
ment entered  into  under  section  161  by 
the  liquidator  of  the  Eberhardt  Company, 
under  which  aU  its  assets  were  transferred 
to  another  company  which  I  will  call  the 
Monitor  Company. 

Certain  objections  were  raised  to  the 
validity  of  the  agreement,  one  at  least  of 
which,  in  my  opinion,  would  deserve  serious 
consideration  if  it  were  open  to  the  plain- 
tifis  now  to  call  in  question  the  validity  of 
the  agreement.  There  were  debenture- 
holders  of  the  company  in  which  the 
plaintifis'  testator  was  a  member;  and 
underthe  Joint-Stock  Companies*  Arrange- 
ment Act,  1870,  an  agreement  of  com- 
promise was  come  to  with  those  debenture- 
holders,  under  which  they  gave  up  all 
claim  against  the  Eberhardt  Company, 
taking  in  substitution  a  claim  against  the 
Monitor  Company,  on  the  footing  that  all 
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the  assets  of  the  Eberhardt  Company 
were  to  he  transferred  to  the  Monitor 
Company  under  the  terms  of  the  agree- 
ment niade  in  November,  1885 — that  is 
to  say,  although  the  Monitor  Company 
was  not  then  in  existence,  it  was  on  the 
terms  of  an  agreement,  being  made  in 
accordance  with  a  memorandum  which  had 
been  already  drawn  up.  That  agreement 
not  only  was  sanctioned  by  the  Court,  but 
had  its  force  and  effect  by  virtue  of  sec- 
tion 2  of  the  Act  of  1870,  which  says  that 
if  an  agreement  with  any  class  of  creditors 
is  sanctioned  by  the  Court,  that  becomes 
binding  not  only  on  all  such  creditors, 
although  some  only  may  actually  assent  to 
it — but  also  on  the  liquidator  and  contri- 
butories  of  the  company.  We  cannot  get 
out  of  those  words.  The  Act  of  Parlia- 
ment seems  to  expressly  provide  for  such 
a  case  as  this,  and  such  an  agreement  will 
be  binding  on  creditors  who  agree  to  take 
certain  things  in  lieu  of  their  original 
rights,  and  binding  also  on  the  company — 
that  is,  on  the  liquidator  and  contribu- 
tories,  whose  rights  which  they  would 
have  independently  of  the  compromise 
are  interfered  with.  This  agreement  was 
sanctioned  by  an  order  of  the  Court,  and, 
that  being  so,  this  part  of  the  clause  takes 
effect.  The  order  was  made  in  November, 
1885,  and  so  long  as  that  order  stands  I 
do  not  see  how  it  is  possible  to  set  aside 
the  agreement  on  which  that  compromise 
and  order  were  based.  It  appears  to  me 
that  the  first  step  would  be  to  set  the 
agreement  aside ;  but  we  cannot  do  it  as 
long  as  that  order  stands,  and  in  my 
opinion  it  would  be  wrong  for  the  Court 
of  Appeal  now  to  give  leave  to  appeal 
against  that  order,  even  if  we  thought 
that,  on  the  matter  being  reconsidered,  the 
Court  would  not  sanction  that  compromise 
with  the  creditors,  on  the  ground  that  the 
agreement  under  section  161  which  was 
proposed  to  be  made  under  it,  and  was  in 
effect  so  made,  was  one  that  ought  not  to 
have  been  made  and  is  not  valid.  Un- 
fortunately for  the  plaintiffs,  they  have 
been  ill-advised  in  the  course  they  have 
-  taken  ;  but  we  cannot,  in  consequence  of 
their  taking  steps  that  could  not  be  made 
available,  depart  from  what  our  judgment 
ought  to  be ;  and,  in  my  opinion,  Mr.  Jus- 
tice Kekewich  was  right  in  saying  that  in 


consequence  of  the  agreement  of  com- 
promise with  the  debenture-holders,  which 
in  substance  recites  the  terms  under  which 
the  assets  were  handed  over  to  the  new 
company,  the  plaintiflfe  can  get  no  relief. 
We  are  precluded  from  entering  into  the 
question  as  regards  the  validity  or  in- 
validity of  this  arrangement  made  under 
section  161  of  the  Companies  Act,  1862, 
and  I  give  no  opinion  on  it.  The  appeal 
therefore  fails. 

Fby,  L.J. — I  am  entirely  of  the  same 
opinion,  and  have  nothing  to  add  except 
to  point  out  that  the  agreement  of  com- 
promise between  the  company  and  the 
debenture-holders  does  not  merely,  in 
point  of  fax3t,  rest  upon  the  agreement 
entered  into  between  the  new  company 
and  the  old,  but  in  point  of  form  and  ex- 
pression it  is  made  to  depend  upon  it; 
because  the  second  of  the  terms  of  the 
compromise  with  the  debenture-holders 
states  the  formation  of  the  new  company, 
the  sale  by  the  old  company  to  the  new 
of  their  assets  "  upon  the  provisions  of  the 
scheme  and  in  consideration  of  the  issue 
of  shares  to  the  shareholders  therein  as 
follows  " — ^then  it  sets  out  the  proportions 
of  shares  to  be  allotted,  and  that  the  shares 
are  to  be  allotted  on  the  terms  of  an 
agreement  there  specifically  referred  to. 
Everybody  reading  that  agreement  knows 
exactly,  or  has  the  means  of  knowing,  the 
terms  come  to  between  the  old  company 
and  the  new  company,  and  sees  that  the 
arrangement  with  the  debenture-holders 
is  based  (as  in  fact  it  was)  upon  the  earlier 
agreement.  I  think,  therefore,  it  is  im- 
possible to  allow  this  appeal. 


Solicitors- Anthony  Pulbrook,  for  appellants; 
Henry  Kimber  &  Elliott;  Snell,  Son  & 
Greenip,  for  respondents. 
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hassingberd's  settlement. 
re  clabk's  settlement. 

CLARK  V,  TRELAWNY. 


Trustee — Brecuik  of  Trust — Improper  In- 
veriment — ScUe  of  Trust  Funds — LiahUity 
of  Trustee  to  r^^iace  Stock  sold. 

Trustees,  having  power  to  invest  in  real 
securities  and  to  vary  investments,  in  1875 
sold  bank  annuities  forming  part  of  the 
trust  funds,  and  invested  ^  proceeds  of 
sale  on  a  oorUrihutory  mortgage  of  real 
estate,  which  was  subject  to  a  jointure  and 
portions.  It  was  admitted  that  this  m^ort- 
gage  uxis  an  improper  investment.  The 
tCTiantfor  life  halving  since  died,  the  money 
on  mortgage  ivas  now  being  called  in,  and 
the  lohole  of  the  principal  was  forthcoming, 
so  that  no  loss  loould  follow  directly  from 
the  investmsTit ;  bu;t  the  remaindermen,  who 
were  noio  entitled  to  the  capital,  claimed 
that  the  trustees  ought  to  replace  the  bank 
annuities  sold  in  1875,  which  at  that  time 
stood  at  a  much  lower  value  tha/n  their 
present  value: — Held,  that  the  sale  being 
made  for  the  purpose  of  making  am>other 
investment  which  vxis  improper,  the  sale 
was  improper  also,  a/nd  Oie  trustees  were 
licUe  eit?i£r  to  replace  the  stock  or  to  repay 
the  proceeds  of  sale,  at  the  option  of  there- 
ffta  indermen. 

This  was  an  adjourned  siumnons  and 
motion,  which  it  was  agreed  should  be 
treated  as  the  trial  of  the  action.  The 
action  was  by  the  trustees  of  the  settlement 
of  Mrs.  Clark  against  the  trustees  of  the 
Massingberd  settlement,  to  make  them  re- 
sponsible for  the  sale  of  two  sums,  23,695Z. 
Consols  and  14,173^.  Reduced  Annuities, 
alleged  to  have  been  improperly  sold  by 
the  defendants  in  1875. 

The  sums  in  question  formed  part  of 
the  trust  funds  comprised  in  the  Massing- 
berd settlement,  made  in  1843,  under 
which  the  defendants  had  power  to  invest 
in  real  securities  in  England  or  Wales,  and 
a  power  to  vary  investments  with  the  con- 
sent of  Mr.  and  Mrs.  Massingberd  during 
their  joint  lives,  and  of  the  survivor  of 
them  during  his  or  her  life,  and  after- 
wards at  the  discretion  of  the  trustees. 

In  1 875,  the  defendants,  with  the  consent 
of  Mr.  Massingberd,  who  had  survived 
his  wife,  sold  the  sums  in  question,  and 


(with  the  like  consent)  advanced  the  pro- 
ceeds of  sale,  amounting  to  about  35,000?., 
on  a  contributory  mortgage  for  65,000?. 
on  estates  of  the  Marquis  of  Exeter,  which 
were  subject  to  a  jointure  of  3,000?.  a  year 
and  portions  for  60,000Z.  It  was  admitted 
that  the  sale  was  made  for  the  purpose  of 
the  reinvestment,  and  that  the  reinvest- 
ment was  not  authorised  by  the  power  to 
invest  in  real  securities. 

Mr.  Massingberd,  the  tenant  for  life, 
died  in  1887,  and  the  money  on  mortgage 
had  been  called  in,  and  the  whole  of  the 
principal  was  forthcoming,  so  that  no  loss 
would  follow  directly  from  that  invest- 
ment. 

The  plaintiffs  (as  trustees  of  Mrs.  Clark's 
settlement),  under  and  by  virtue  of  the 
Massingberd  settlement,  were,  in  the  events 
which  had  happened,  entitled  to  the  capi- 
tal on  the  death  of  Mr.  Massingberd,  and 
they  now  brought  this  action  claiming 
that  the  defendants  ought  to  replace  the 
stock  sold  in  1875,  which  at  that  time 
stood  at  a  much  lower  value  than  its 
present  value. 

Renshaw,  Q.C.,  and  Badcock,  for  the 
plaintiffs. — ^To  invest  on  a  contributory 
mortgage  was  a  breach  of  trust — Webb  v. 
Jcmas  (1).  Further,  the  mortgage  was 
practically  a  second  mortgage,  being  sub- 
ject to  jointure  and  portions.  The  sale  of 
the  bank  annuities  has  resulted  in  a  loss, 
and  the  defendants  are  liable  to  make  it 
good — ^that  is,  to  replace  the  stock  sold,  oi* 
pay  the  difference  between  its  value  then 
and  now. 

Clare,  for  the  defendants. — I  admit 
that  if  there  had  been  any  loss  on  the 
mortgage  the  trustees  would  have  had  to 
make  it  good,  but  the  technical  breach  of 
trust  committed  in  this  case  involves  no 
other  consequences.  The  two  transactions 
— ^the  sale  and  the  investment — can  be 
separated.  The  trustees  thought  at  the 
time  they  could  invest  on  a  contribu- 
tory mortgage,  and  the  sale  was  therefore 
properly  made  with  a  view  to  what  was 
thought  to  be  a  proper  reinvestment,  and 
it  was  only  after  the  receipt  of  the  money 
that  this  technical  breach  of  trust  was 
committed,  and  that  results  in  no  loss. 

(1)  57  'Law  J.  Bep.  Cbanc.  671 ;  Law  Bep. 
39  Ch.  D.  660. 
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The  only  liability,  therefore,  is  to  replace 
the  money  with  interest  at  four  per  cent., 
which  the  trustees  are  in  a  position  to  do 
— Eobinaan  v.  Robinson  (2)  and  Bees  v. 
WiUiama  (3).  The  case  of  Marsh  v.  Hunter 
(4),  in  which  the  contrary  view  was  adopted, 
was  overruled  in  Robinson  v.  Robinson  (2). 
If  the  sale  had  been  made  without  any  in- 
vestment in  view,  the  tenant  for  life  only, 
and  not  the  remainderman,  could  have 
objected  to  the  sale;  and  if  the  trustees 
bwiafide  thought  they  had  power  to  sell, 
and  did  sell,  it  is  the  same  thing  as  if 
they  had  received  the  trust  property  in 
the  form  of  cash.  Cases  such  as  PhUipson 
V.  GaUij  (5)  and  J^orris  v.  Wright  (6)  are 
therefore  distinguishable. 

/.  Henderson^  for  other  parties. 

No  reply  was  called  for. 

Kay,  J. — In  my  opinion  the  trustees 
are  liable.  There  are  two  classes  of  cases, 
which  are  quite  distinct,  and  which  I  ob- 
serve are  treated  as  distinct  in  the  last 
edition  of  Lewin  on  Trusts  (8th  ed.  1885, 
pp.  335-6).  The  first  is,  where  trust  moneys 
come  properly  into  the  hands  of  trustees 
in  the  shape  of  cash,  and  they  then  make 
an  improper  investment — ^in  which  case 
they  are  liable  not  for  the  amount  which 
they  might  have  got  if  they  had  made  a 
proper  investment,  but  for  the  sum  of  cash 
which  was  properly  in  their  hands,  with 
interest  at  four  per  cent.  Robinson  v. 
Robinson  (2)  is  a  case  of  that  nature. 
But  where  trustees,  under  a  power  to  vary 
investments,  sell  trust  funds  which  are 
properly  invested  for  the  purpose  of 
making  an  improper  investment,  the 
Court  will  not  separate  the  transaction 
into  two  acts,  and  say  that  they  had  a 
right  to  sell,  and  that  therefore  the  money 
came  into  their  hands  as  cash,  and  that 
they  are  therefore  only  chargeable  with 
the  money  they  received,  together  with 
interest  at  four  per  cent.  Here  the  sale 
was  under  a  power  to  vary  investments — 
that  is,  to  sell  for  the  purpose  of  making 
another  investment ;  and  if  that  purpose 

(2)  1  De  Gex,  M.  &  G.  274;  21  Law  J.  Bep. 
Chanc.  111. 

(3)  1  De  Oez  &  S.  314. 

(4)  6  Mad.  296. 

(5)  7  Hare,  616. 

(6)  14  Beav.  291. 


was  improper,  then  the  sale  was  improper 
— ^that  is,  if  the  investment  which  they 
contemplated  was  a  breach  of  trust,  then 
the  sale  in  order  to  make  that  investment 
was  also  a  breach  of  trust.  That  is  the 
distinction  between  the  two  classes  of 
cases;  and  where  the  sale  itself  was  a 
breach  of  trust,  where  the  conversion  of 
an  investment  was  a  thing  not  authorised, 
then  it  appears  to  me  to  follow  inevitably 
that  the  cestui  que  trust  may  have  his 
option  either  to  take  cash  with  four  per 
cent,  interest,  or  to  make  the  trustees 
liable  for  the  amount  of  the  proper  in- 
vestment which  they  have  sold — ^that  is, 
to  make  them  replace  the  proper  invest- 
ment. 

Now,  here,  under  the  Massingberd 
settlement,  there  was  a  proper  investment 
in  Consols,  and  the  trustees  had  power  to 
vary  the  investment  under  a  power  to  vaiy, 
and,  in  exercise  of  that  power,  they  sold 
a  large  sum  of  Consols  and  another  sum 
of  Reduced  Annuities,  and  invested  the 
proceeds  of  sale  in  a  mortgage,  which 
seems  to  have  been  a  second  mortgage, 
being  subject  to  a  jointure  and  portions, 
and  also  what  is  known  as  a  contributory 
mortgage — ^that  is,  a  mortgage  for  a  large 
sum  of  which  they  took  part  only.  Well, 
it  is  not  denied  that  that  investment  was 
an  improper  one.  The  money,  it  is  said, 
will  be  replaced  in  full ;  the  income  went 
to  different  persons,  and  on  the  death  of 
Mr.  Massingberd,  who  was  tenant  for  life, 
the  capital  became  the  property  of  the 
trustees  of  another  settlement,  called 
Clark's  settlement,  being  a  settlement  of 
the  reversionary  interest  of  Mrs.  Clark ; 
and  these  tiiistees  now  have  a  right  to  the 
capital,  and  claim  to  have  the  capital  in 
the  position  in  which  it  would  have  been 
if  it  had  not  been  improperly  sold.  New, 
is  there  any  answer  to  that  %  I  am  afraid 
there  is  none.  The  case  of  PhUipson  v. 
GaUy  (5)  is  explicit  on  the  point;  and 
although,  as  I  have  said,  it  has  been  de- 
cided in  Robinson  v.  Robinson  (2)  by 
the  Lords  Justices  that  where  money  is 
properly  in  the  hands  of  trustees  they  are 
only  liable  for  the  amount,  with  interest 
at  four  per  cent.,  if  it  is  improperly  in- 
vested, yet  that  decision  does  not  apply 
to  the  improper  sale  of  a  proper  invest- 
ment, and  in  such  a  case  the  ces^i  que 
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imui  has  the  option  of  either  taking  the 
capital  with  four  per  cent,  or  the  Consols. 
Here  the  trustees  of  the  subsequent  settle- 
ment are  bound  to  do  their  best  for  their 
own  cestma  qus  trusty  and  say,  "  Be-invest 
the  amount  of  Consols  which  was  im- 
properly sold."  That  is  the  liability  of 
the  trustees,  and,  as  I  have  said,  in  the 
last  edition  of  Lewin  on  Trusts  the  cases 
establishing  that  liability  are  referred  to 
88  not  affected  by  the  other  rule,  which 
applies  only  to  cash  which  is  properly  in 
the  hands  of  trustees,  and  which  they 
invest  improperly. 

Clare  submitted  that  the  trustees  should 
have  their  costs  of  these  proceedings  out 
of  the  estate,  on  making  good  the  breach 
of  trust. 

Kay,  J. — ^3?his  is  not  an  administration 
action.  It  is  a  personal  claim  against  the 
trustees,  and  they  must  pay  the  costs  of 
the  action. 

SolicitoTB — Dawes  k  Son,  for  plaintiffs ;  Waif ords, 
lor  the  Massingberd  trustees  ;  8.  W.  Johnson 
k,  Son  and  OoUyer,  Bristow  &  Co.,  for  other 
parties. 
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Kay,  J. 

1889. 

June  25. 

Admini^rtUion — Statute  of  Limitations 
— Charge  of  Debts  on  Real  Estate — Lapse 
of  more  them  Six  bat  less  than  Twelve 
Years — Remedy  against  Real  Estate — 37 
d;  38  Vict.  c.  67.  s.  10. 

Testator^  by  his  mU,  gave  all  his  pro- 
perty to  the  piaintiff,  his  executory  in  trust 
to  seU  and  convert,  and  after  payment 
thereout  of  his  debts  to  divide  the  residue 
as  therein  mentioned.  The  testator  died  in 
1882  possessed  oj  real  estate.  The  defsn- 
dantf  who  claimed  to  be  a  creditor  of  the 
testator,  in  1883  sent  in  his  claim  in  answer 
to  the  plaintiff's  advertisements,  vmder  22 
^  23  Vict.  c.  35.  s.  29,  but  took  no  other 
st^.  The  plainiiff  in  1887,  when  more 
than  six  years,  but  less  than  twelve  years. 


had  elapsed  since  the  alleged  debt  was  in- 
curred, took  out  an  originating  summons  to 
have  the  defendant's  daim  adjudicated  on, 
and  set  up  the  Statute  of  Limitations : — 
Held,  that  the  alleged  daim  was  barred  as 
against  the  personal  estate,  but  not  as 
against  the  real  estate. 

Notice  by  a  creditor  of  his  claim  in 
answer  to  advertisement  by  an  executor 
under  22  &  23  Vict.  c.  35.  s.  29,  does  not 
prevent  the  Statute  of  Limitations  from 


The  testator,  who  died  on  the  9th  of 
August,  1882,  by  his  will  dated  the  4th  of 
August,  1882,  gave  all  the  property  of 
which  he  was  possessed  to  his  executors 
and  trustees,  in  trust  to  sell  and  convert 
the  same  into  money,  and  after  payment 
thereout  of  his  just  debts,  funeral  and 
testamentary  expenses,  to  divide  the  resi- 
due into  two  equal  parts,  which  he  dis- 
posed of  as  therein  mentioned. 

The  testator  died  possessed  of  real 
estate. 

The  plaintiff,  who  was  the  sole  executor 
and  trustee,  advertised  for  creditors  under 
Lord  St.  Leonards'  Act,  1859  (22  <fe  23 
Vict.  c.  35),,  s.  29,  and  on  the  28th  of 
December,  1883,  the  solicitors  of  the 
defendant  sent  in  a  claim  for  a  debt  which 
was  not  particularly  specified,  but  which 
was  said  to  be  about  1,000^.  The  plaintiff 
asked  for  particulars.  Particulars  were 
not  sent,  but  a  correspondence  took  place 
which  it  was  not  suggested  amounted  to 
any  acknowledgment  of  the  debt.  Nothing 
further  was  done  on  either  side  till  the 
7th  of  February,  1887,  when  the  plaintiff 
took  out  this  summons,  asking  that  the 
claim  of  the  defendant  might  be  adjudi- 
cated on  by  the  Judge,  and  that,  in 
default  of  the  defendaxit  substantiating 
his  claim  within  a  time  to  be  named  for 
the  purpose,  the  plaintiff  might  be  at 
liberty  to  distribute  the  estate  of  the 
testator  without  regard  to  the  defendant's 
claim. 

The  alleged  debt  was  inc\irred  more 
than  six  years,  but  less  than  twelve  years, 
before  the  summons  was  taken  out. 

RenshaAV,  Q.C.,  and  F.  Thompson,  for 
the  plaintiff,  submitted  that  the  claim  was 
barrod  by  the  Statute  of  Limitations, 
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Marteuy  Q,C.,  Indenoick,  Q.C.,  and 
Herbert  Eobertaon,  for  the  defendant. — 
The  will  charges  the  debts  on  the  real 
estate  if  it  does  not  create  a  trust  for 
their  payment  out  of  the  proceeds  of 
sale — ShaUcrosa  v.  Finden  (1)  and  Tamp- 
kyna  v.  Tompkyna  (2).  As  to  the  real 
estate,  therefore,  the  Statute  of  Limita- 
tions has  not  yet  run — Scott  v.  JoTiea  (3), 
Gadbury  v.  Smith  (4),  In  re  Hepburn  ;  ex 
parte  Smith  (5),  3&i  Will.  4.  c.  27.  s.  42, 
and  37  &  38  Vict.  c.  67.  s.  10. 

They  also  contended  that  the  sending 
in  the  claim  in  answer  to  the  plaintiffs 
advertisements  under  22  <S^  23  Vict.  c.  35. 
s.  29,  was  sufficient  to  prevent  the  statute 
running,  and  referred  to  13  &  14  Vict.  c. 
35,  ss.  19-25,  and  23  &  24  Vict.  c.  38.  s.  14. 

Eenshaw,  Q,G,y  in  reply,  referred  to 
Bowyer  v.  Woodmom  (6),  Dickinson  v. 
Teasdale  (7),  Jacqibet  v.  Jwcqwet  (8),  Tenihch 
V.  Cheeae  (9),  AUam  v.  GoU  (10),  and 
MvMow  V.  Bigg  (11). 

Kay,  J.,  read  the  will  as  stated  above, 
observing  that,  beyond  question,  it  created 
a  charge  of  the  debts  upon  the  real  estate 
of  the  testator,  if  it  did  not  amount  to  an 
express  trust,  and  that  it  was  indifferent 
Whether  it  was  a  charge  or  express  trust 
since  the  Real  Property  Limitation  Act, 
1874  (37  k  38  Vict.  c.  57],  s.  10,  under 
which  a  trust  does  not  keep  the  debt 
alive  longer  than  a  charge,  and  a 
charge  does  not  keep  the  debt  alive  for 
longer  than  twelve  years.  [His  Lordship 
stated  the  other  £Eicts  set  out  above,  and 
continued  :]  It  is  argued  that  because  the 
claimant  sent  in  his  claim  in  writing  to 
the  executor,  and  the  executor  now  comes 
to  have  it  adjudicated  on,  there  is  some- 
thing in  the  statutes  22  &  23  Vict.  c.  35 

(1)  3  Ves.  738. 

(2)  Prea  Chanc.  397. 

(3)  4  CI.  &  F.  382. 

(4)  Law  Rep.  9  Bq.  37. 

(6)  54  Law  J.  Hep.  Q.6.  422 ;  Law  Rep. 
14Q.B.  D.  394. 

(6)  Law  Rep.  3  Eq.  313. 

(7)  I  De  Gex,  J.  &  S.  62;  32  Law  J.  Rep. 
Chanc.  37. 

(8)  27  Beav.  332. 

(9)  6  De  Gez,  M.  &  G.  463. 

(10)  41  Law  J.  Rep.  Chanc.  671 ;  Law  Rep. 
7  Chanc.  439. 

(11)  46  Law  J.  Rep.  Chano.  282;  Law  Rep. 
1  Ch.  D.  386. 


and  23  &,  24  Vict.  c.  38,  to  keep  the  debt 
alive.  I  do  not  follow  that  argument. 
These  statutes  were  only  meant  to  relieve 
an  executor  from  personal  i^esponsibility 
if,  after  taking  certain  measures  to  ascer- 
tain what  the  debts  are,  he  discharges 
such  debts  as  he  knows  of — ^to  relieve  hiTn 
from  any  personal  liability  for  debts  of 
which  he  does  not  know,  and  as  to  which 
the  creditor  has  not  chosen  to  send  in  a 
claim  after  advertisements  issued.  That 
is  the  purpose  of  these  statutes,  and,  so  far 
as  I  know,  the  only  purpose.  There  is  not,  so 
far  as  I  am  aware,  a  single  sentence  in  any 
one  of  these  statutes  which  in  any  shape 
or  way  says  or  indicates  that  a  creditor 
who  does  not  put  the  matter  in  a<\judicar 
tion  by  some  proceeding  of  his  own,  before 
the  Statute  of  Limitations  has  run,  is 
to  have  his  debt  kept  alive.  His  merely 
making  a  claim  does  not  keep  his  right 
alive  in  any  way.  Now  over  six  years 
have  elapsed  since  the  debt  which  the  de- 
fendant claims  was  incurred,  and  in  the 
interval  he  did  nothing,  except  send  in 
this  claim.  I  am  of  opinion,  therefore, 
that  he  has  done  nothing  to  keep  his  right 
alive,  and  that  the  Statute  of  Limitations 
has  been  running  uninterruptedly  since 
the  alleged  debt  was  incurred ;  and  if  this 
debt  is  barred  by  the  lapse  of  six  years, 
then  the  six  years  ran  before  the  trustee 
took  out  this  summons. 

Now  in  Scott  V.  Jonriea  (3)  it  was  decided 
that  where  there  was  a  similar  direction 
to  pay  debts,  that  direction  did  not  create 
a  trust  to  prevent  the  operation  of  the 
Statute  of  Limitations  against  the  personal 
estate.  In  that  case  there  was  a  direction 
to  pay  debts  out  of  real  and  personal 
estate ;  but  there  was  not  any  i^eal  estate, 
and  the  question  was  whether  the  direction 
to  pay  debts  out  of  real  and  personal 
estate  kept  the  debt  alive  beyond  six  years 
as  against  the  personal  estate,  and  it  was 
held,  after  considerable  deliberation — ^three 
years*  deliberation,  the  House  of  Lords 
being  accustomed  to  be  more  deliberate  in 
those  days  than  at  the  present  time — ^that 
it  did  not.  The  same  point  came  before 
Mr.  Justice  Cave  in  In  re  Hepburn;  ex 
parte  Smith  (5V  In  ScoU  v.  Jones  (3) 
there  was  leasenold  property  which  was 
treated  by  the  testator  as  freehold;  in 
In  re  Hepbwni;  ex  parte  Smit/i{b)th.eitQ  was 
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a  gift  veiy  Kke  the  gift  in  the  present 
case,  a  devise  of  real  estate  to  trustees  on 
trust  for  sale,  with  a  direction  that  the 
proceeds  of  sale  should  form  part  of  the 
testator's  residuary  personal  estate,  and  a 
hequest  of  all  the  residuary  personal  estate 
upon  trust  for  sale  and  conversion,  with  a 
direction  that  the  moneys  arising  there- 
from, together  with  the  proceeds  of  sale  of 
his  real  estate,  should  b^B  applied  in  pay- 
ment of  his  debts  and  testamentaiy  ex- 
penses. There  was  no  real  estate,  and  Mr. 
Justice  Cave  held,  in  accordance  with  Scott 
V.  Jones  (3),  that  that  direction  did  not 
keep  the  debts  alive  against  the  personal 
estate  beyond  the  six  years.  In  Cadbury 
V.  Smith  (4)  the  point  was  brought  to  the 
attention  of  Lord  Bomilly,  where  he  said, 
"  It  has  been  determined  in  Scott  v.  JoriM 
(3),  and  that  class  of  cases,  that  if  a  testa- 
tor gives  real  and  personal  estate  in  trust 
to  pay  debts  and  legacies,  that  is  no  bar 
to  the  Statute  of  Limitations;  for  if  a 
testator  merely  imposes  upon  his  executors 
that  which  it  is  their  regular  duty  to  do, 
he  does  not,  except  as  to  real  estate,  create 
a  trust."  Observe  the  words,  "  except  as 
to  real  estate."  It  Ls  not  the  regular  duty 
of  executors  to  apply  real  estate  in  the 
payment  of  debts.  When,  therefore,  the 
testator  gives  real  estate  to  the  same  per- 
sons whom  he  appoints  executors,  and 
makes  a  blended  &nd,  and  directs  them 
to  apply  that  fund  in  payment  of  his  debts, 
he  does  impose  on  them  a  duty  which  is 
not  within  the  ordinary  scope  of  the  duty 
of  executors.  Accordingly,  therefore,  the 
reasoning  of  Scott  v.  Jones  (3)  does  not 
apply,  as  Lord  Romilly  pointed  out,  to 
the  case  of  a  charge  on  real  estate.  There 
is  no  doubt  that  in  this  will  there  is  at 
least  a  charge  of  debts  on  the  real  estate, 
if  not  an  express  trust  for  their  payment 
out  of  the  proceeds  of  the  real  and  per- 
sonal estate,  and  it  is  indifferent  now 
whether  it  is  a  charge  or  trust  for  the 
pnrpose  of  the  Statute  of  Limitations,  be- 
cause by  the  Act  of  1874  (37  &  38  Vict, 
c.  57),  8.  10,  the  time  of  linaitation  is  the 
same — ^namely,  twelve  years — ^whether  it 
is  a  trust  or  a  charge,  and  if  that  limit, 
the  limit  of  twelve  years,  applies,  it  is  ad- 
mitted that  this  daim  is  not  baired,  since 
the  alleged  debt  was  incurred  within  that 
period.     There  may  remain  another  ques- 
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tion,  upon  which  I  will  not  give  any  opinion 
now.  According  to  a  series  of  cases  which 
were  considered  in  Allan  v.  Gott  (10),  such 
a  direction  as  we  have  here  would  make 
the  whole  debts  payable  rateably  out  of 
the  real  and  personal  estate,  and  it  is  open 
to  argument  whether  such  part  of  the  debts 
as  is  properly  attributable  to  the  personal 
estate  must  not  be  treated  as  bsured  by 
the  statute;  but  I  leave  that  question 
entirely  alone  at  present.  At  present  I 
only  decide  that  there  is  a  charge  of  debts 
on  the  real  estate  which  would  be  available 
for  twelve  years,  and  that  therefore  this 
claim,  so  far  as  regards  the  real  estate,  is 
not  barred  by  the  Statute  of  Limitations. 
I  make  a  declaration  accordingly,  and 
refer  the  rest  of  the  matter  back  to 
chambers,  and  I  reserve  all  costs. 


Solicitors — Warbarton  k,  De  Paala,  for  plaintiff ; 
Crosse  k.  Sons,  for  defendant. 


Kay,  J.1  westrup    v.    the  great  tar- 
1889.    >   mouth  steam  carrying  com- 
Dec.  2.  J     PANY  (limited). 

Towage — Maritime  Lien, 

Mere  towage  services  a/re  not  the  sulject 
of  a  maritime  lien. 

Adjourned  summons. 

This  was  a  summons  taken  out  in  the 
winding-up  of  the  company,  for  a  declara- 
tion that  the  applicants  were  entitled  to  a 
lien  upon  the  vessels  of  the  company  for 
services  rendered  by  the  applicants'  steam- 
tugs  in  towing  the  vessels  of  the  company 
in  and  out  of  the  harboiu-  of  Great  Yar- 
mouth. It  was  admitted  that  the  services 
in  question  were  not  in  the  nature  of 
salvage,  but  were  rendered  for  the  mere 
purpose  of  accelerating  the  speed  of  the 
company's  vessels. 

GoreU  Barnes,  Q.C.,  and  Fyke,  for  the 
applicants. — ^Towage  services  are  the  sub- 
ject of  a  maritime  hen  no  less  than  salvage 
services ';  and  it  was  expressly  so  held  in 
The  Isabella  (1),  a  case  decided  before  the 
(1)  3  Hagg.  427. 
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WeHrup  V.  Great  Tarmovth  Steam  Cwrryvug 
3  &  4  Yict.  c.  65  (1840),  and  in  two  cases 
decided  after  that  statute — namely,  The 
Constcmcia  (2)  and  Tlie  St  LoAJorenfice  (3). 
Then  came  the  case  of  Nortkoote  v.  The 
Henrich  Bjom  (4),  where  it  was  held  that 
the  statute  3  &  4  Vict.  c.  65.  s.  6,  does 
not  give  a  maritime  lien  in  respect  of 
necessaries  supplied  to  a  foreign  ship  in 
an  English  port,  and  it  is  said  that  the 
di(Aa  of  the  Court  of  Appeal  and  Lord 
Bramwell  in  that  case  extend  to  towage  as 
well  as  necessaries ;  but  those  dicta  were 
not  necessary  for  the  decision,  and  cannot 
be  taken  to  overrule  the  three  express 
decisions  on  the  subject,  which  are  not 
referred  to  in  the  judgment  of  the  Court 
of  Appeal  or  ofLord  Bramwell — WiUicmha 
cmd  Bruce'a  AdmirdUy  Practice  (2nd  ed. 
1886,  p.  175).  We  admit  that  the  Ad- 
miralty Act,  1840  (3  &  4  Vict.),  c.  66.  s.  6, 
did  not  confer  a  lien  if  none  already 
existed,  that  Act  merely  extending  the 
locality  of  the  Court's  jurisdiction  within 
the  body  of  a  county.  On  the  other  hand, 
it  is  equally  clear  that  that  Act  did  not 
take  away  any  lien  already  recognised  by 
law. 

[They  also  cited  The  Princess  Alice  (6), 
The  Wataga  (6),  and  The  General  Palmer 

(7).] 

jtf .  Smith f  Q,C.,  and  Aleocamder,  for  the 
official  liquidator,  who  was  also  receiver 
in  a  debenture-holder's  action. — ^The  de- 
cision of  the  Court  of  Appeal  in  Northcote 
V.  The  Henrich  Bjom  (4),  and  the  judg- 
ment of  Lord  Bramwell  in  the  House  of 
Lords,  are  decisive  against  the  argument 
that  mere  towage  services  are  the  subject 
of  a  maritime  lien.  In  the  cases  relied  on 
by  the  other  side  the  point  was  not  taken 
or  argued,  and  the  question  whether  there 
was  a  lien  or  no  may  have  been  of  no 
practical  consequence.  The  leabeUa  (1) 
was  commenced  as  a  salvage  suit.  In 
neither  The  Conatanda  (2)  nor  T?ie  St, 
Laiorence  (3)  was  the  point  really  argued, 

(2)  4  Notes  of  Cases,  612;  10  Jar.  845. 

(3)  49  Law  J.  Bep.  P.,  D.  &  A.  82 ;  Law  Rep. 
6  P.  D.  260. 

(4)  64  Law  J.  Rep.  P.,  D.  &  A.  33 ;  Law  Rep. 
10  P.  D.  44 ;  and  in  the  Honse  of  Lords,  66  Law 
J.  Rep.  P.,  D.  &  A.  80,  at  p.  86,  per  Lord  Bram- 
well ;  Law  Rep.  11  App.  Cas.  270,  at  p.  283. 

(6)  3  W.  Rob.  138. 

(6)  Swab.  166. 

(7)  2  Hagg.  176. 


[N.S. 

Co. 

and  the  towage  in  these  two  cases  may 
have  been  towage  in  the  nature  of  salvage. 

They  also  cited,  as  to  the  meaning  of 
"towage,"  The  Charlotte  (8)  and  TvmbuU, 
V.  Strathnaver  (9) ;  and  as  to  the  jurisdic- 
tion of  the  Court  of  Admiralty,  Greenway 
amd  Barker^ 8  Case  (10),  The  Uenertd  Iron 
Screw  Collier  Compa/ny  v.  SchurmarvM  (11), 
13  Eic.  2.  c.  6,  16  Bic.  2.  c.  3,  2 
Hen.  4.  c.  11,  Coke  4  Inst.  IS^^Comyn's 
Digest,  tit.  "Admiralty,"  3  &  4  Vict.  c. 
65.  s.  6,  The  Alexander  (12),  The  Ocean 
(13),  and  The  Two  EUms  (14). 

Pyke,  in  reply. 

Kay,  J. — ^The  question  before  me  is, 
whether  there  is  any  authority  for  the 
proposition  that  there  exists  a  maritime 
Hen  for  services  rendered  to  a  ship  not  in 
the  nature  of  salvage,  but  for  simply  tow- 
ing the  ship.  Of  course,  if  it  were  towing 
for  the  purpose  of  salving  the  ship,  nobody 
would  hesitate  to  say  that  it  comes  within 
the  doctrine  as  to  salvage.  But  here  it  is 
admitted  that  no  element  of  that  kind 
exists,  and  that  the  towing  was  merely  to 
accelerate  the  speed  of  the  ship  on  either 
leaving  or  returning  to  the  port.  Now, 
the  direct  authority  on  the  question  is 
the  case  of  Nortkoote  v.  T7ie  Henrich 
Bjom  (4),  and  there  Lord  Bramwell  dis- 
cusses 3  &  4  Yict.  c.  65,  which  enacts 
that  the  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  claims  or  demands 
whatsoever  in  the  nature  of  salvage  for 
services  rendered,  or  damages,  or  any- 
thing in  the  nature  of  towage  or  for 
necessaries.  That  case  was  one  in  which 
necessaries  had  been  supplied  to  the  ship, 
and  the  argument  seems  to  have  been 
that  because  the  statute  which  I  have 
just  mentioned  gave  the  High  Court  oi 
Admiralty  jurisdiction  with  respect  to 
necessaries,  therefore  necessaries  became 
the  subject  of  maritime  lien.  Lord  Bram- 
well, in  answering  that,  said  :  "  Jurisdic- 
tion is  by  the  section  given  in  cases  of 

(8)  3  W.  Rob.  68. 

(9)  Law  Bep.  1  App.  Gas.  68. 

(10)  Godbolt's  Rep.  260. 

(11)  IJo.  &  H.  80 ;  29  Law  J.  Bep.  Chanc 
877. 

(12)  1  W.  Bob.  288,  293,  346,  860. 

(13)  2  W.  Bob.  91.  368  ;  9  Jur.  381. 

(14)  41    Law  J.  Bep.  Adm.  33 ;  Law  Rep. 
4  P.O.  161. 
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Weitrup  t.  Great  Tarmvuth  Steam  Cd/rryinff 
towage,  and  it  cannot  be  pretended  that 
there  was  any  maritime  lien  as  to  that 
when  it  occurs  on  the  high  seas.  It  was, 
indeed,  said  it  was  a  sort  of  salvage ;  but 
it  certainly  is  not.  And  the  Admiralty 
Court,  I  take  it,  would  have  under  the 
statute  jurisdiction  in  a  case  of  towage 
where  the  ship  had  been  let  and  the  owner 
was  not  liable."  Then,  later  on,  he  says  : 
'^  Jurisdiction  ajs  to  towage  was  not  created 
by  the  statute.  It  existed  before,  with  no 
maritime  lien."  Now,  that  case  first  came 
before  Sir  James  Hannen,  whose  decision 
seems  to  have  been  reversed  by  the  Court 
of  Appeal,  consisting  of  Lord  Esher  and 
Lords  Justices  Bowen  and  Fry.  The 
judgment  of  the  Court  was  delivered  by 
Lord  Justice  Fry  (which  on  this  point 
was  the  unanimous  judgment  of  all  the 
Judges),  who  says :  "  It  has  been  sug- 
gested that  the  way  in  which  necessaries 
are  associated  with  salvage  and  damage 
implies  an  intention  to  give  in  respect  of 
necessaries  the  same  lien  as  existed  in 
respect  of  salvage;  but  the  argument  is 
not  satisfactory,  especially  when  it  is  ob- 
served that  necessaries  are  more  closely 
associated  with  towage  which  gave  no 
lien,  than  with  salvage  or  damage."  There- 
fore, I  have  the  considered  opinion  of 
Lord  Esher  and  Lords  Justices  Bowen 
and  Fry,  affirmed  by  Lord  Bramwell  in 
the  House  of  Lords,  that  towage  on  the 
high  seas  does  not  give  a  maritime  lien. 
Now,  suppose  that  statement  is  extra- 
judidaJ.  I  do  not  think  that  it  is  alto- 
gether extra-judicial,  because  it  is  a  b'nlr 
in  the  argument.  The  argument  was,  "  the 
statute  does  not  give  a  maritime  Hen  in  re- 
spect of  necessaries  in  respect  of  which  ad- 
mittedly there  was  no  maritime  hen  before ; 
it  is  said  that  it  does,  because  necessaries 
arecoupled  with  the  word '  salvage '  j  but  the 
answer  to  that  is  that  they  are  also  coupled 
with  the  word  *  towage,'  in  respect  of 
which  also  there  is  no  lien."  That  was  an 
essential  part  of  the  ra^io  decidendi,  there- 
fore it  is  rather  more  than  an  extra- 
judicial dictum.  Now  what  is  the  autho- 
rity on  the  other  side  1  No  case  has  been 
cited  raising  the  neat  point  whether 
towage  did  give  a  maritime  lien  on  the 
high  seas  bdTore  the  Act,  or  within  the 
lx>dy  of  a  county  since  the  Act.  Three 
cases  have  been  cited  in  which  towage  was 
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treated  undoubtedly  as  if  it  gave  a  mari- 
time lien.  They  are  The  Isabella  (1),  The 
Constancia  (1),  and  The  St.  Lawrence  (3). 
But  in  not  one  of  these  cases  was  the 
point  argued.  Towage  was  treated  on  the 
footing  that  there  was  a  maritime  lien 
with  respect  to  it  when  coupled  with  other 
things  as  to  which  there  was  undoubtedly 
a  maritime  lien.  In  some  cases  that  may 
have  been  so,  and  perhaps  it  was  not 
worth  while  to  insifet  upon  the  distinction, 
or  it  may  have  been  in  each  case,  except 
The  Isabella  (1),  that  the  towage  was  in 
the  nature  of  salvage.  In  T?ie  Isabella 
(1)  it  was  certainly  foimd  that  the  towage 
was  not  in  the  nature  of  salvage.  But 
there,  again,  I  cannot  find  that  there  was 
any  distinct  argument,  or  distinct  decision, 
on  the  point  that  towage,  apart  from 
salvage,  created  a  maritime  lien.  The 
weight  of  authority  is  against  that  con- 
tention, and  the  summons  must  be  dis* 
missed,  with  costs. 


Solicitors — Icgledew,  Ince  Sc  Colt,  agents  iot 
Chamberlin  &  Leech,  Oreat  Yarmonth,  for 
applicants ;  H.  Montagu,  for  respondent. 


North,  J 
1889, 
Dec 
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In  re  wells. 

WELLS  V.  wells. 


InfarU — Past  Maintenance — Life  In- 
terest— Accumtdations — Convey awsing  and 
LoAJo  of  Property  Act,  1881,  s,  43,  stth-s. 
2— Two  Funds. 

Property  was  beqiieathed  to  trustees,  upon 
trust  to  pay  the  income  toR,  W.,  an  infant, 
during  her  life,  with  remainders  over.  R. 
W.  attained  twenty-one: — Held,  that  the 
accmnidations  of  income  during  Jier  mi- 
nority belonged  to  her  ahsoliUely,  and  were 
not  to  be  held  for  the  benefit  of  remain- 
dermen. 

A  fund  uxis  bequeathed  to  trustees,  upon 
trust,  if  R.  W.  should  attain  twenty-one,  to 
pay  the  income  to  Jier  during  Iier  life,  and 
there  was  an  express  power  in  the  i*)ill  to 
apply  the  income  of  tiiis  fund  for  mainten- 
ance. Another  fund  was  bequeathed,  by 
the  same  will,  to  the  trustees,  upon  trust  to 
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pay  the  income  to  R,  W.  during  her  life  : — 
Held,  OkU  ike  poet  maintenance  of  R.  W, 
toae  primarily  paydble  otU  of  the  former 
fundj  that  being  most  for  Jier  benefit ;  anvd, 
that,  ae  the  tnietees  hcul  not  exercised  any 
discretion  in  Hie  m^atter,  the  Court  covld 
now  exercise  it  for  them,  vpon  an  applica- 
tion made  after  B,  W.  had  attained  twenty- 
one. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the 
trustees  of  the  will  of  Michael  Wells,  for 
the  determination  (amongst  others)  of  the 
following  questions — ^first,  whether  the 
defendant  Rose  Wells  was  entitled  to  pay- 
ment or  transfer  of  the  whole  of  the 
aocumulations  arising  during  her  minority, 
(a)  from  one  moiety  of  a  legacy  of  2,600^. 
and  a  freehold  house  called  Orchard  House, 
and  (6)  from  her  share  of  the  residuary 
estate  of  the  said  testator ;  and  secondly, 
in  what  manner  the  payments,  which  had 
been  made  for  the  past  maintenance  ot 
Bose  Wells,  ought  to  be  appoi-tioned  be- 
tween the  income  of  the  respective  trust 
funds. 

Michael  Wells,  by  his  will  dated  the 
26th  of  April,  1883,  gave  a  legacy  of 
2,600Z.,  and  his  freehold  house  called 
Orchard  House,  to  his  trustees,  upon  trust 
as  to  one  moiety  thereof,  if  and  when  his 
granddaughter,  the  defendant  Rose  Wells, 
should  attain  the  age  of  twenty-one  years, 
to  pay  the  income  arising  from  such  moiety 
to  her  during  her  life  for  her  separate  use 
without  power  of  anticipation  ;  and,  after 
her  death,  should  stand  possessed  of  the 
said  moiety  of  the  said  trust  fund  and 
freehold  hereditaments  and  the  annual 
income  thereof,  in  trust  for  her  children 
as  therein  mentioned,  with  remainders 
over.  Provided  always  that  if  Rose  Wells 
should  be  imder  age  at  the  testiitor's 
decease,  the  trustees  might,  in  their  dis- 
ci-etion,  apply  the  whole  or  such  pii-t  a,s 
they  should  think  fit  of  the  income  arising 
from  the  said  moiety  for  the  maintenance 
of  Rose  Wells,  and  such  part  of  the  in- 
come as  might  not  be  required  for  such 
purposes  should  be  accumulated  and  in- 
vested so  as  to  follow  the  corpus  of  the 
fund  from  which  it  arose.  And  the  testii- 
tor  devised  and  bequeathed  the  residue  of 


his  real  and  personal  estate  to  his  trustees, 
upon  trust  to  sell,  convert,  and  invest  as 
therein  mentioned.  And  he  directed  his 
trustees  to  stand  possessed  of  his  residuaiy 
estate,  upon  trust,  ajs  to  one  equal  third 
part  thereof,  to  pay  the  annual  income 
thereof  to  his  daughter  Elizabeth  Wells 
for  her  life  for  her  separate  use,'  without 
power  of  anticipation  ;  and  after  her  de- 
cease, upon  trust  for  her  children  as 
therein  mentioned ;  and,  as  to  one  sixth 
part  of  his  residuaiy  estate,  upon  the  same 
trusts  in  fovour  of  the  said  Rose  WelLs 
and  her  children  as  were  declared  in 
favour  of  his  daughter  Elizabeth  Wells 
and  her  children,  with  remainders  over. 
The  other  moiety  of  the  legacy  of  2,600/. 
and  the  freehold  house  called  Orchai-d 
House,  and  the  i-emaining  one-sixth  pai*t 
of  the  residuary  estate,  were  given  upon 
exactly  the  same  trusts  in  fisivour  of  the 
testator's  granddaughter  Christina  Well, 
and  her  children.  Michael  Wells  died  in 
March,  1884. 

^  In  July,  1886,  an  order  was  made  order- 
ing (amongst  other  things^  that  a  sum  of 
2001.  a  year  should  be  allowed  for  the 
maintenance  of  Rose  Wells,  and  a  sum 
of  190?.  a  year  for  the  maintenance  of 
Christina  Wells,  and  that  the  trustees  of 
the  will  of  Michael  Wells  should  pay 
certain  proportions  of  such  allowance  to 
their  guardian  on  account  of  such  main- 
tenance "  out  of  the  fimds,  subject  to  the 
trusts  declared  by  the  said  will"  in 
favour  of  the  said  infants.  The  i-est  of 
the  maintenance  was  provided  out  of  other 
pix)perty  in  which  the  infants  were  iu- 
tei-ested. 

On  the  21st  of  May,  1889,  Rose  Wells 
attained  the  age  of  twenty-one  years. 

Down  to  that  time  the  pi-oportions  of 
maintenance  moneys  wei-e  paid  out  of  the 
income  of  the  ti-ust  funds  under  the  will 
pin-suant  to  the  above-mentioned  order, 
and  the  i-esidue  of  such  income  was  necu- 
mubited  and  invested. 

Such  payments  had  been  made  out  of 
the  income  as  a  whole,  and  as  to  the 
accumulations  no  distinction  had  been 
drawn  between  income  arising  from  the 
legacy  of  2,600?.  and  the  fi-eehold  house 
called  Orchard  House,  and  income  arising 
from  the  shares  of  the  infante  in   the 
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residuary  estate;  but  such  accumulatioiis 
had  been  blended  together. 

There  was  evidence  that  the  income 
arising  from  the  legacy  of  2,600if.  and  the 
freehold  house  amounted  to  about  135^.  a 
year — that  is  to  say,  was  leas  than  the 
annual  sums  ordered  to  be  allowed  for 
maintenance  out  of  the  "  will  trust  funds." 

The  trustees  of  the  will,  in  their  affida\'it 
made  in  support  of  the  summons,  stated 
tliat  if  they  had  been  required  to  exerci.se 
their  discretion,  they  would  have  taken  the 
maintenance  out  of  the  income  of  the 
2,600^.  and  Orchard  House  in  the  first 
instance,  before  applying  the  income  of  any 
property  in  which  the  infants  took  a  vested 
interest,  and  they  were  desirous  to  ex- 
ercL<5e  such  disci-etion  now,  if  the  Court 
thought  they  were  at  liberty  so  to  do. 

Jamta  lioU,  for  the  tinistees. — Tlie 
accumulations  of  income  arising  fi'om  the 
two  soui-ces  of  income — first,  the  trust 
fund  and  the fi*eehold  house ;  and,  secondly, 
the  8hai*es  in  the  i^duary  estate — have 
been  blended  together,  and  the  ti-ustees 
have  not  exercised  any  disci-etion  in  the 
matter. 

F.  H,  CcjU,  for  Rose  Wells  and  the  infant 
Christina  Wells. — Rose  Wells  is  absolutely 
entitled  to  the  accumulations  which  have 
arisen  from  her  share  of  the  second  source 
of  income — In  re  Buchlei/a  Trusts  (1).  Sub- 
section 2  of  section  43  of  the  Conveyanc- 
ing Act,  1881,  could  never  have  been 
intended  to  alter  the  legal  rights  of  the 
parties. 

As  the  trustees  have  not  exercised  any 
discretion  as  to  which  of  the  two  sources 
of  income  was  primarily  applicable  foi- 
maintenance,  the  Court  will  exercise  it  for 
them ;  and,  in  so  doing,  will  have  regard 
solely  to  what  was  for  the  benefit  of  the 
in&nt — Lucas  v.  King  (2).  In  that  case 
it  would  seem  that  the  application  was 
made  to  the  Court  after  the  infant  had 
attained  twenty-one. 

Mara/y  for  persons  entitled  in  re- 
mainder.— I  rely  on  the  language  of  the 
Act  of  Parliament.     Sub-section  2  of  sec- 

(1)  52  Law  J.  Bep.  Chanc.  439:  Law  Kep. 
22Ch.D.  583. 

(2)  11  W.R.818. 


tion  43  says  that  the  trustees  shall  hold 
the  accumulations  "  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to 
the  property  from  which  the  same  arise." 

[North,  J. — ^The  Act  does  not  say 
"  capital " ;  why  should  the  w^ord  "  pro- 
perty "  i-efer  exclusively  to  capital  X] 

In  In  re  Bucklei/s  Tr^ists  (1)  the  infant 
was  absolutely  entitled  to  the  property ; 
here  the  infant  was  only  entitled  for  life. 
The  triLstees  have  not  exercised  any  dis- 
cretion, and  it  is  now  too  late  for  them  to 
do  so. 

NoETH,  J. — I  think  the  point  quite 
clear.  The  decision  in  In  re  Buckley's 
Trusts  (1)  applies  exactly  to  the  present 
case.  In  my  opinion,  the  accumulations 
of  the  income  of  the  residue  belong  to 
Rose  Wells  absolutely.  And  further,  I 
am  not  satisfied  that,  in  the  direction 
given  to  trustees  in  section  43,  sub-section 
2  of  the  Act  to  hold  the  accumulations 
"  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property 
from  which  the  same  arise,"  the  word 
"  property  "  does  not  mean  the  rents  out 
of  which  the  accumiUations  have  taken 
place.  At  any  rate,  it  is  not  necessary  to 
say  that  the  word  "  property  "  there  used 
is  to  be  confined  to  capital.  If  necessary, 
I  should  be  prepared  to  hold  this  lady  to 
be  the  person  who  had  "  ultimately  be- 
come entitled  to  the  property  "  from  which 
the  accumulations  arose. 

This  statute  was  passed  with  a  view  to 
shorten  and  simplify  the  practice  of  con- 
veyancing, and  was  never  intended  to  alter 
the  devolution  of  property. 

Then,  as  to  the  adjustment  of  this 
matter  now,  Lucas  v.  King  (2)  is  an  au- 
thority exactly  in  point  to  shew  that  I 
can  do  so.  At  first  I  thought  that  the 
trustees  had  exercised  a  discretion  in  the 
matter — and  if  they  had,  I  am  not  at  all 
sure  that  I  could  have  considered  it  now — 
but  it  is  now  clear  that  they  have  not 
exercised  any  discretion  at  all.  All  that 
they  have  done  has  been  to  receive  the 
income  of  the  infant  as  a  whole — both  the 
income  of  the  residue  and  the  income  of 
the  legacy  and  house;  to  take  so  much 
thereof  as  was  necessary  for  the  mainten- 
ance of  the  infknt,  and  to  accumulate  the 
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8ui*pluB  income.  And  I  can  now  say  that 
the  past  maintenance  must  be  considered 
as  taken  from  that  part  of  the  income 
which  would  be  most  for  the  benefit  of  the 
infant. 

There  must,  therefore,  be  a  declaration 
that  Rose  Wells  is  absolutely  entitled  to 
the  accumulations  which  have  arisen  from 
her  share  of  the  residue ;  and  there  must 
be  a  declaration  that,  as  between  the 
legacy  of  2,600Z.  and  the  house  on  the  one 
haiid,  and  her  share  of  residue  on  the 
other  hand,  her  past  maintenance  ought 
to  have  been  paid  out  of  the  income  of  the 
former  fund. 

Solicitors— Wheatly,  Son  ^^l^aniel. 


Kay,  J, 

1889.     I  r 

Nov    30    ^         ^^  ^™^  BRISTOL  ATHENJEinf. 

Dec.  2.  ^ 

CoTnpany — Literary  Society — Winding- 
up — Companies  Act,  1862,  section  199 — 
Literary  and  Scienti/u:  Institutions  Act, 
1854  (17  <b  18  Vict.  c.  112),  sections  29,  30, 
and  33. 

An  unregistered  literary  society,  not 
estoMished  for  the  purposes  of  gain,  cannot 
he  vxywnd  up  under  section  199  of  ^  Cam- 
paries  Act,  1862,  which  applies  only  to 
unregistered  trading  associations.  The  pro- 
perty of  such  a  society  on  its  dissolution 
ought  to  be  given  to  some  kindred  institution, 
in  accordance  with  the  provisions  of  the 
Litera/ry  and  Scientific  Institutions  Act, 
1854,  section  30.  A  society  of  this  chao'ac- 
ter  is  not  within  the  proviso  in  section  30 
of  that  Act,  which  exeats  from  its  operation 
institutions  established  by  the  "  contribu^tions 
of  shareholders  in  tlie  nature  of  a  joint- 
stock  company,"  idthough  som>e  of  its  mem- 
bers may  be  shareholders,       ..  ^^y 

Petition. 

The  Bristol  Athenseum  was  established 
in  1844  for  the  promotion  of  "  moral  and 
intellectual   improvement  by   means   of 


libraiies  for  circulation  and  refei'ence, 
newspapers  and  periodical  publications, 
lectures,  discussions,  and  classes  for  in- 
struction and  improvement  in  literature 
and  the  arts  and  sciences."  By  the  original 
rules  the  society  was  to  consist  of  life 
members  who  had  given  20^.  and  upwards, 
and  of  10^.  and  21,  shareholders,  and  of 
annual  subscribers,  and  its  property  was 
vested  in  five  trustees,  with  power  to  sell 
or  exchange  such  property  for  the  benefit 
of  the  society  at  the  request  of  the  board 
of  directors,  and  such  rules  were  not 
to  be  altered  except  by  the'  authority  of 
an  ft-nnnftl  general  meeting.  No  trust- 
deed,  however,  was  ever  executed,  and  the 
society  had  never  been  incorporated  or 
registered  under  any  Act  of  Parliament. 

By  an  alteration  in  the  rules  of  the 
society  effected  in  March,  1888,  it  was 
provided  that  the  society  should  not  be 
dissolved  unless  a  resolution  were  carried 
by  a  majority  of  at  least  two  thirds  of  the 
life  members  and  shareholders  present  at 
a  special  meeting,  and  such  resolution  were 
confirmed  by  a  like  majority  at  a  second 
special  meeting.  The  property  remaining 
after  the  discharge  of  all  habiUties  was  to 
be  divided  j[>ro  rcUa  among  the  shareholders. 
No  dividend,  gift,  division,  or  bonus  in 
money  was  to  be  made  to  any  of  the 
members. 

The  society  was  in  occupation  of  certain 
leasehold  property  vested  in  the  trustees, 
who,  in  1884,  mortgaged  it  for  1,750/. 
The  mortgagee,  in  August,  1888,  sold  the 
leasehold  premises ;  and  of  the  purchase- 
money,  after  satisflEtction  of  the  mortgage, 
there  remained  about  800/.,  which  was 
paid  to  the  solicitors  of  the  surviving  trus- 
tees. On  the  22nd  of  August,  1888,  a 
general  meeting  of  the  life  members  and 
shareholders  was  held,  at  which  it  was 
resolved  that  the  society  should  be  dis- 
solved, and  at  another  meeting,  held  on 
the  Ist  of  October,  this  resolution  was  con- 
firmed. The  trustees  claimed  the  surplus 
money  to  indemnify  themselves  against 
any  liability  under  the  original  lease.  In 
November,  1888,  the  books,  furniture,  and 
other  effects  of  the  society  were  sold  for 
about  150/.,  and  it  was  calculated  that 
after  meeting  all  possible  liabilities  there 
would  be  a  considerable  surplus.    But  as 
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it  was  not  known  who  the  present  share- 
holders were,  as  nuuiy  of  them  had  died 
and  others  had  left  Bristol,  or  had  trans- 
ferred their  shares  to  persons  who  had  not 
r^^istered  the  transfer,  the  petition  was 
presented  by  certain  shareholders  for  the 
winding  up  of  the  society  under  the  pro- 
visions of  the  199th  section  of  the  Com- 
panies Act,  1862,  which  relates  to  the 
winding  up  of  unregistered  companies. 

Edward  Ford,  for  the  petition. — I  ask 
yowr  Lordship  to  wind  up  this  society 
under  the  199th  section  of  the  Companies 
Act,  1862,  which  deals  with  the  winding 
up  of  unregistered  companies.  It  is  true 
the  society  was  not  a  trading  association ; 
but  the  term  "  place  of  business  "  used  in 
that  section  need  not  necessarily  imply 
trading.  We  cannot  come  within  section 
30  of  the  Literary  and  Scientific  Institu- 
tions Act,  1854,  because  the  proviso  in 
that  section  excludes  institutions  '*  estab- 
lished by  the  contributions  of  shareholders 
in  the  nature  of  a  joint-stock  company." 
The  case  of  In  re  DtOtcn  (1)  is  the  only 
case  I  can  find  resembling  the  present, 
and  there  that  Act  was  referred  to. 

A.  G.  Ford,  for  the  society. 

Kay,  J. — I  think  on  the  whole  that  this 
is  not  a  society  which  comes  within  the 
Joint-Stock  Companies  Acts.  It  is  not  a 
trading  association  at  all.  I  pointed  out 
that  section  199  of  the  Companies  Act, 
1862,  provides  that  any  partnership,  as- 
sociation, or  company,  except  railway  com- 
panies, consisting  of  more  than  seven 
members,  and  not  registered  under  that 
Act,  thereinafter  included  under  the  term 
"  unregistered,"  may  be  wound  up.  Now, 
of  course,  this  society  is  not  registered. 
But  if  it  comes  within  any  section,  it  is 
not  section  199,  because  the  1st  sub-sec- 
tion of  that  section  provides  that  an  un- 
registered company  shaU,  for  the  purpose 
"  of  determining  the  Court  having  juris- 
diction in  the  matter  of  the  winding-up, 
be  deemed  to  be  registered  in  that  part  of 
the  kingdom  where  its  principal  place  of 
businesB  is  situate."    Therefore  a  company, 

(1)  48  Law  J.  Bep.  Bxch.   860;  Law  Rep. 
4KX.D.64. 
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association,  and  so  on,  must  be  one  of  those 
hereinafter  included  under  the  term  *^  un- 
registered company";  and  an  "unregis- 
tered company"  under  the  section  must 
be  wound  up  at  its  place  of  business,  and 
"business"  must  of*dinarily  be  trading 
under  the  Act.  But,  in  the  first  place, 
this  does  not  seem  to  me  to  be  a  joint- 
stock  company,  because  it  is  constituted 
by  rules  which  do  not  permit  of  any  divi- 
dend, division,  or  bonus  among  its  mem- 
bers. But  the  funds  which  are  provided 
by  the  rules  are  to  be  subscribed  by  life 
members,  subscribers,  and  shareholders. 
The  objects  of  the  society  are  entirely 
within  the  33rd  section  of  the  Literary 
and  Scientific  Institutions  Act,  1854,  to 
which  I  have  been  referred.  Therefore, 
undoubtedly,  it  is  an  institution  within 
that  Act  of  Parliament.  Now  that  Act 
of  Parliament  provides  that  when  such  an 
institution — speaking  generally,  a  literaiy 
institution,  to  call  it  by  that  name  for 
this  purpose — ^is  dissolved,  which  this  has 
been  by  both  classes  of  members,  its  pro- 
perty shall  be  given  to  some  other  institu- 
tion, to  be  determined  either  by  the  mem- 
bers or  by  the  County  Court — some  other 
like  institution.  No  doubt  these  rules 
contain  a  provision  that  when  a  society  is 
dissolved  its  property  shall  be  divided,  not 
.among  those  who  contributed,  but  among 
the  shareholders  only.  That  is  distinctly 
contrary  to  the  Act  of  Parliament.  No 
rule  can  obviate  or  get  rid  of  the  effect  of 
a  public  Act  of  Parliament.  It  seems  to 
me,  therefore,  that  this  Act  of  Parliament 
applies,  and  that  this  institution  does  not 
come  within  the  exception  in  section  30, 
which  excepts  joint-stock  companies.  But 
this,  for  the  reason  I  have  given,  seems  to 
me  not  to  be  a  joint-stock  company,  and  I 
think,  therefore,  that  the  proper  view  to 
take  is  that  the  shareholders  cannot  dis- 
solve the  company,  as  to  which  there  seems 
to  be  a  difficulty,  because  it  has  not  been 
ascertained  who  they  are  and  where  they 
all  are.  The  institution  to  which  the  pro- 
perty must  be  given  must  be  determined 
by  the  Court.  This,  however,  cannot  be 
done  until  all  the  liabilities  are  discharged. 
It  is  suggested  that  there  may  be  a  liability 
under  covenants  in  the  leases  to  which  the 
institution  is  subject.    The  Court  will,  of 
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course,  see  that  proper  provision  is  made 
to  indemnify  the  members.  I  am  glad  to 
come  to  this  conclusion,  because  if  I  were 
to  make  a  winding-up  order,  a  great  part  of 
the  funds  would  be  dissipated  in  costs, 
whereas  now  by  a  simple  application  the 
fund  may  be  saved  for  the  benefit  of  some 
other  useful  institution  of  the  same  class 
and  character.  I  am,  therefore,  of  opinion 
that  the  institution  comes  within  the  first 
part  of  the  30th  section  of  the  Literary 
and  Scientific  Institutions  Act,  1854,  and 
is  not  affected  by  the  proviso  in  that  sec- 
tion. The  costs  of  the  petition  and  of  the 
association  will  be  paid  out  of  the  assets 
of  the  institution. 


Solicitors — J.  J.  Harlow,  agents  for  J.  H.  King, 
Bristol,  for  petitioners  ;  Robinson,  Preston  ic 
Stow,  agents  for  Jacques,  Pease  &  Jacques, 
Bristol, ^f or  respondents. 


59.    \ln 
.4.  J 


r«  FROST.      FROST  V,   FROST. 


Kay,  J. 
1889, 
Dec 

Contingent  Remainder — PosaihUity  on  a 
Possibility — Remoteness. 

Testator  gat^  freehold  lands  to  the  use  of 
trustees  during  the  life  of  his  daivghter^  in 
trust  for  his  daughter  for  her  separate  use, 
annd  afb^r  her  death  to  the  use  of  any  hus- 
band she  might  fherecfter  marry,  and  ajter 
the  death  of  the  survivor  of  them  to  the  use 
of  the  children  of  his  daughter  as  she  should 
appoint,  and  in  default  of  appointment  to 
the  use  of  the  children  of  his  daughter  living 
at  the  death  of  such  suirvivor  or  previously 
dead  leaving  issue  Oin  living,  and  if  there 
should  be  no  such  child,  to  the  use  of  the 
testator's  sons  and  other  daughters  then 
living  or  previously  dead  leaving  issue  then 
living,  Tlie  daughter,  after  the  testator's 
death,  married  a  person  living  at  the  testor 
tor's  decUh,  and  died  without  hailing  had 
issue  : — Held,  that  Oie  limitations  in  default 
of  appointment,  after  the  death  of  the  sur- 
vivor of  the  daughter  and  Iter  husbamd,  were 
void  for  remoteness. 

The  appliccttion  of  the  mU  against  per- 


petuity to  contingent  remainders  considered 
and  defined,  and  Colo  v,  Sewell  (4  Dr.  k 
W.  1 ;  2  H.L.  Cas.  186)  distinguished. 

Adjourned  summons. 

Thomas  Frost,  by  his  will  dated  the  19th 
of  March,  1870,  made  the  following  devise : 
"  I  give  to  my  sons,  John  Frost,  Edwin 
Frost,  and  Albert  Frost,  all  those  my 
closes  of  land  and  hereditaments  situate  in 
the  parish  of  South  Brent  aforesaid,  which 
are  described  in  the  7th  schedule  of  this 
my  will,  to  hold  the  same  unto  and  to  the 
use  of  my  said  sons,  John  Frost,  Edwin 
Frost,  and  Albert  Frost,  and  their  heirs, 
during  the  life  of  my  daughter,  Emma 
Frost,  without  impeachment  of  waste, 
upon  trust,  so  long  as  she  shall  continue 
unmarried,  to  permit  her  to  i*eceive  the 
rents  and  profits  thereof  to  her  own  use, 
but  in  case  she  shall  hereafter  marry,  then 
upon  trust  to  receive  the  rents  and 
profits  thereof,  and  pay  the  same  to  my 
said  daughter,  Emma  Frost,  for  her  sepa- 
rate use,  free  from  the  debts,  control, 
or  engagements  of  any  husband  whom 
she  may  hereafter  marry,  and  her  receipt 
alone  to  be  a  good  discharge  for  the  same  ; 
and  after  the  decease  of  my  said  daughter, 
Emma  Frost,  then  to  the  use  of  any  hus- 
band whom  she  may  hereafter  marry,  and 
his  assigns,  during  his  life,  without  im- 
peachment of  waste,  and  from  and  after 
the  decease  of  the  survivor  of  them,  the 
said  Emma  Frost  and  such  husband,  to 
the  use  of  all  and  every  or  stich  one  or 
more  of  the  children  of  my  said  daugliter, 
Emma  Frost,  for  such  estate  or  interest, 
and  subject  to  such  charges,  and  in  such 
manner,  without  prejudice  to  the  executory 
devise  over  hereinafter  contained,  as  my  said 
daughter  Emma  Frost  shall,  by  deed  or  will, 
notwithstanding  coverture,  appoint,  and 
in  defeult  of  appointment,  and  so  far  as  no 
such  appointment  shall  extend,  to  the  use 
of  all  and  every  the  children  or  child  of 
my  said  daughter,  Emma  Frost,  who  shall 
be  living  at  the  time  of  the  death  of  the 
survivor  of  them  the  said  Emma  Frost 
and  such  husband  of  the  said  Emma  Frost, 
or  shall  have  previously  died  leaving  issue 
then  h\'ing,  their,  his,  or  her  heirs  and 
assigns,  if  more  than  one,  in  equal  shares, 
as  tenants  in  common ;   but  in  case  no 
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child  of  the  said  Emma  Frost  shall  be  liv- 
ing at  the  death  of  the  survivor  of  them 
the  said  Emma  Frost  and  such  husband, 
or  shall  have  previously  died  leaving  issue 
then  living,  then  to  the  use  of  such  of  my 
sons  and  of  my  other  daughters  as  shall  be 
then  living,  or  shall  have  previously  died 
leaving  issue  then  living,  their,  his,  or  her 
heirs  and  assigns^  if  more  than  one,  in 
equal  shares,  as  tenants  in  common/'  The 
will  also  contained  a  devise  of  residuary 
real  estate  to  the  same  trustees,  upon  trusts 
for  sale,  and  payment  of  debts,  funeral, 
and  testamentary  expenses  out  of  the 
proceeds  of  sale,  and  for  distribution  of 
the  surplus  amongst  his  eight  children 
therein  named,  including  Emma  Frost,  as 
tenants  in  common. 

The  testator  died  in  1870  leaving  his 
eight  children  surviving  him.  Emma  Frost 
was  unmarried  at  the  testator's  death,  but 
afterwards  married  Robert  Tyley,  and  died 
in  1872  without  having  had  issue.  Robert 
Tyley  died  in  1888. 

This  was  an  originating  summons  taken 
out  to  ascertain  whether,  according  to  the 
true  construction  of  the  will,  the  lands 
devised  in  trust  fot*  Emma  Frost  for  her 
life  had,  in  the  events  which  had  hap- 
pened, become  subject  to  the  trusts  de- 
clared of  the  residuary  real  estate,  and 
what  persons  were  now  beneficially  entitled 
to  the  said  lands  or  the  proceeds  of  sale 
thereof,  and  in  what  proportions. 

The  question  was  whether  the  limita- 
tion to  the  testator's  sons  and  other 
daughters  was  void  for  remoteness,  and  it 
waii  argued  on  the  footing  that  this  limi- 
tation was,  in  the  events  which  had  hap- 
pened, an  alteiniative  contingent  remain- 
der, and  not  an  executoiy  devise. 

Badcocky  for  persons  interested  under 
the  i-esiduary  devise. — The  gift  over  after 
the  death  of  Robert  Tyley  in  default 
of  appointment  by  Mi*s.  Tyley  is  void 
for  remoteness.  This  case  comes  exactly 
within  In  re  Uarvey ;  Peek  v.  Savory 
(1),  where  Cotton,  L.J.,  says,  "  The  gift 
is  to  a  class  not  to  be  ascei-tained  till 
the  death  of  the  sui-vivor  of  the  daughter 
and  her  husband,  present  or  futui-e,    and 

(1)  Law  Rep.  39  Ch.  D.  289,  at  p.  298. 
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the  gift  there  was  declared  to  be  void. 
In  this  case  the  husband  might  not  have 
been  born  at  the  testator's  death.  No 
doubt  Cole  v.  SeweU  (2)  will  be  relied  upon 
as  establishing  that  the  rule  against  per- 
petuity does  not  apply  to  legal  remainders. 
But  the  decision  in  that  case  depends  upon 
the  fact  that  there  was  a  previous  estate 
tail,  the  barring  of  which  at  any  time 
would  have  destroyed  the  subsequent 
estate.  There  is  no  estate  tail  here.  In 
Catdin  V.  Broivn  (3),  which  was  decided 
after  Cole  v.  SeweU  (2),  Page  Wood,  V.C., 
says,  "  I  apprehend  that  a  contingent 
remainder  cannot  be  limited  as  depending 
on  the  termination  of  a  particular  estate 
whose  determination  will  not  necessarily 
take  place  within  the  period  allowed  by 
law."  These  limitations  come  expressly 
within  the  definition  of  a  perpetuity  quoted 
with  approval  by  your  Lordship  from  Leioia 
on  Perpetuities  in  The  London  and  South 
Western  Railway  Company  v.  G&imn  (4),  as 
"  a  future  limitation  which  will  not  .... 
necessarily  vest  within  the  period  fixed 
and  pi^escribed  by  law,  ....  and  which 
is  not  destructible  by  the  persons  for  the 
time  being  entitled  to  the  property  sub- 
ject to  the  future  limitation."  CoU  v. 
SeweU  (2)  has  never  been  extended  to  a 
case  in  which  there  was  no  estate  tail.  If 
the  present  gift  is  an  executory  devise,  it 
ij.  clearly  void  for  remoteness. 

Rowden,  for  persons  in  the  same  interest. 

W,  J.  Lee,  for  persons  claiming  under 
the  gift  over. — ^The  limitation  to  the  tes- 
tator's sons  and  other  daughters  was  a 
good  alternative  contingent  remainder, 
and  was  ready  to  vest  on  the  death  of 
Robert  Tyley.  In  Butler's  note  to  Feame^a 
Contingent  RemainderSy  p.  565,  the  law  is 
stated  to  be  that  the  remoteness  of  a 
remainder,  however  great,  is  no  objection 
on  its  creation  if  the  remainder  would 
vest  in  possession  immediately  on  the  de- 
termination of  the  preceding  estate — see 
also  WiUiams  on  Real  Property  (13th  ed.), 
pp.  271,  276.  In  CoU  v.  SeweU  (2)  Sir 
E.  Sugden  says  ■  "  Where  a  limitation  is 
to  take  effect  as  a  remainder,  remoteness 

(2)  4  Dr.  &  W.  1 ;  2  H.L.  Cas.  186 

(3)  11  Hare,  372,  374. 

(4)  61   Law  J.  Rep.  Chanc.  530 ;  Law  Rep. 
0  Ch.  D,  662,  676, 
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is  out  of  the  question,  for  the  given  limi- 
tation is  either  a  vested  remainder — and 
then  it  matters  not  whether  it  ever  vest 
in  possession,  because  the  previous  estate 
may  subsist  for  centuries  or  for  all  time — 
or  it  is  a  contingent  remainder,  and  then 
by  the  rule  of  law,  unless  the  event  upon 
which  the  contingency  depends  happen, 
so  that  the  remainder  may  vest  eo  instanti 
the  preceding  limitation  determines,  it 
can  never  take  effect  at  all.  .  .  .  A  remain- 
der may  be  prevented  from  taking  effect, 
but  it  can  never  lead  to  remoteness." 
The  House  of  Lords  affirmed  that  decision, 
and  Lord  Brougham  expressly  says  that 
the  law  respecting  pei-petuities  cannot 
apply  to  contingent  remainders. 

TKay,  J.,  referred  to  In  re  Finch ; 
Aobiss  V.  Bumey  (5).] 

There  the  limitations  were  all  equitable, 
which  stand  on  the  same  footing  as  exe- 
cutory devises,  and  the  decision  in  that 
case  has  never  been  extended  to  legal  re- 
mainders. 

[Kay,  J. — Is  not  the  limitation  a  possi 
bihty  on  a  possibility? — His  Lordship 
referred  to  Whitby  v.  MitcheU  (6).] 

That  doctrine  only  forbids  a  limitation 
to  an  unborn  person  for  life,  with  remain- 
der to  the  issue  of  such  unborn  person, 
and  this  is  what  is  meant  by  the  rule 
against  remoteness  applied  to  a  contingent 
remainder  referred  to  in  the  authorities 
cited  against  me. 

Badcock,  in  reply. — Cole  v.  Sev^eU  (2) 
has  never  been  extended  to  any  case  in 
which  there  was  no  previous  estate  tail. 
From  the  remarks  in  Sugden*8  Law  of 
Property  (p.  120)  it  seems  that  Lord  St. 
Leonards  was  relying  on  the  previous 
estate  tail,  and  Loixi  Cottenham's  judg- 
ment in  the  House  of  Lords  was  entirely 
based  on  the  feet  that  the  contingent 
remainder  was  always  ban-able.  Fearne 
(10th  ed.  p.  601)  expresses  the  view  that 
contingent  remaindei-s  which  tend  to  a 
perpetuity  are  void. 

[Kay,  J.,  referred   to    Afainuoari^ig  v. 
Baxter  (7)  and  Beard  v.  Westcott  (8).] 

(5)  50  Law  J.  Rep.  Chanc.  348^  Law  Rep. 
17  Ch.  D.  211. 

(6)  Not  then  reported;  since  reported  ant    * 
p.  8  ;  Law  Rep.  42  Ch.  D.  494. 

(7)  5  Ves.  468. 

(8)  5  Taunt.  895. 


Cde  V.  Sewdl  (2)  is  discussed  in  Jarman 
on  Wills  (4th  ed.  1881,  vol.  i.  p.  258; 
vol.  ii.  Appendix,  p.  845). 

He  also  referred  to  Humherston  v. 
ffumherston  (9). 

Kay,  J. — I  believe  there  would  be  no 
advantage  in  reserving  my  judgment  in 
this  case,  because,  as  fer  as  I  &ow,  the 
amount  of  authority  is  not  very  exten- 
sive, and  I  have  no  doubt  that  counsel 
have  called  my  attention    to  the   most 
important  cases.      The  limitation  under 
this  will  is  in  this  form :  [His  Lordship 
read  the  limitations,  observing  that  the 
limitations  after  the  death  of  Emma  Frost 
were  clearly  all    legal    limitations,    and 
continued  :]  Now  the  question  is,  whether 
that  limitation  is  good  1      It  is  very  clear 
that  if  it  were  a  limitation  of  personal 
estate,  or  by  way  of  executory  devise,  it 
would   offend   against    the    rule  against 
perpetuity,  because  Emma  Frost  was  un- 
married at  the  date  of  this  will.      She 
might  have   married  after  the   death  of 
the  testator  a  person  who  was  not  bom 
in  his  lifetime,  and  it  might,  therefore, 
have  been  a  limitation  to   Emma  Frost 
for  life,  remainder  to  a  person  unborn  for 
his  life,  with  a  contingent  remainder  over 
to  the  children  of  Emma  Frost  living  at 
the  death  of  that  unborn  person,  or  such 
of  them  as  should  be  then  dead  leaving 
issue   then    living,   with    an    alternative 
limitation   to  other  persons   still   to   be 
living  at  the  death  of  that  unborn  person 
or  to  have  left  issue  then  living.     That 
clearly  would  be  a  limitation  which  would 
offend  against  the  rule  against  perpetuity, 
because  it  would  tie  up  the   estate  not 
merely  diuing  the  life  of  Emma  Frost, 
who  was  in  existence  at  the  death  of  the 
testator,   but  during  the  life  of  Emma 
Frost's  husband,  who  might  possibly  not 
be   living  at  the  death  of  the  testator. 
But  it  is  said,  "  This  is  not  an  executory 
devise,  btit  simply  a  legal  limitation  by 
way  of  contingent  remainder,  and  thei'e- 
fore  the  rule  as  to  perpetuities  does  not 
apply  to  the  case  at  all."     Let  it  be  so. 
No  doubt    contingent    remainders  were 
invented    long    before  the    rule  against 
perpetuity,  and  they  were  not  originally 

(9)  1  P.  WmB.  833. 
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subject  to  any  such  rule.  But  they  wei-e 
subject,  before  this  i-ule  was  invented,  to 
another  rule,  which  was  thus  expressed 
in  the  old  legal  language,  that  you  could  not 
limit  a  possibility  upon  a  possibility ;  and 
the  familiar  illustration  is,  that  you  could 
not  limit  by  way  of  legal  devise  or  con- 
veyance to  A.,  an  existing  person,  for 
life,  with  remainder  to  his  unborn  son  for 
life,  with  remainder  to  the  children  of 
that  unborn  son.  That  last  remainder 
was  void,  because,  according  to  the  phrase 
used  by  the  old  lawyers,  it  was  a  possi- 
bility upon  a  possibility.  Now  I  think 
there  is  no  question  that  this  is  the  law 
to  this  day,  although  the  reason  for  it 
has  been  contested  by  modern  lawyers, 
and  a  learned  argument  for  it  may  be 
found  in  that  very  valuable  book,  the 
late  Mr.  Williams's  Treatise  on  Hie  Law  of 
Beal  Property/.  I  lately  had  to  consider 
the  case  (10),  and  I  decided  that  the  rule 
exists  to  this  day.  I  find  in  BtUler*s  Note 
to  Feame  on  Contingent  Remainders,  at 
page  565  of  the  10th  ed.  (1844),  this 
statement :  First  of  all  he  deals  with  the 
doctrine  of  perpetuities,  or  excessive  re- 
straint upon  alienation,  and  he  says :  "  No 
question  of  perpetuity  could  arise  at  the 
common  law  or  under  the  statute  De 
Donis.  It  has  been  shewn  that  after  the 
statute  De  Donis,  and  before  the  intro- 
duction of  executory  uses,  future  estates 
could  only  be  created  by  way  of  remainder. 
The  remoteness  of  a  remainder,  however 
great,  was  no  objection  to  it  on  its  crea- 
tion. If  the  event  upon  which  it  was  to 
vest  took  place  during  the  continuance  of 
the  preceding  estate,  or  at  the  instant  of 
its  determination,  the  remainder  would 
vest  in  possession  immediately  on  the  de- 
termination of  the  preceding  estate;  if 
the  event  did  not  take  place  during  the 
continuance  of  the  preceding  estate,  or 
at  the  instant  of  its  determination,  the 
remainder  would  wholly  fedl  of  effect. 
During  this  period,  therefore,  of  our  law 
all  enquiry  respecting  perpetuity  was  out 
of  the  question.  The  cases  of  a  possi- 
bility upon  a  possibility  may  be  considered 
as  exceptions  from  this  rule.  They  pro- 
ceeded on  a  different  ground,  and  gave 
rise  to  this  important  rule,  that  if  land  is 

(10)  See  Whithy  r.  KUehell,  ante,  p.  8 ;  Law 
Bep.  42  Oh.  D.  494. 
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limited  to  an  unborn  person  during  his 
life,  a  remainder  cannot  be  limited  so  as 
to  confer  an  estate  by  purchase  on  that 
person's  issue."  There  the  rule  is  con- 
fined, no  doubt,  to  that  person's  issue.  I 
read  the  note  because  it  recognises  that 
the  rule  exists,  and  has  as  much  force  in 
the  present  day  as  when  it  was  originally 
invented.  What  was  the  reason  of  that 
rule  ?  As  expressed  by  the  learned  law- 
yers of  that  day,  it  was  on  the  ground 
of  a  possibility  upon  a  possibility  1  What 
does  that  mean)  It  means  that  there 
might  never  be  such  a  person  as  an 
unborn  person  who  was  to  take  for  life. 
That  was  an  obvious  contingency.  Besides 
that,  there  was  another  contingency : 
there  might  never  be  issue  of  that  person. 
Therefore  there  was  a  double  contingency 
or  a  double  possibility.  I  quite  agree 
that  the  contingency  in  this  case  is  not  of 
that  kind  precisely ;  but  is  not  the  mischief 
the  samel  There  is  the  double  possi- 
bility. There  might  never  be  an  unborn 
husband — I  mean  a  husband  of  Emma 
Frost  unborn  at  the  death  of  the  testator. 
Then  if  there  were,  the  other  contingency 
which  is  to  take  effect  upon  his  death 
might  never  happen.  There  you  have  a 
double  contingency,  or  a  double  possibility, 
as  the  old  lawyei-s  would  harve  said.  I 
confess  I  think  that  this  limitation  would 
have  been  held  to  fall  within  the  same 
doctrine,  and  would  most  probably  have 
been  held  void  if  the  ingenuity  of  lawyers 
had  ever  imagined  such  a  limitation. 
But  if  it  is  not  void  upon  that  ground  it 
ia  certainly  void  as  a  perpetuity  if  the 
rule  against  perpetuity  applies  to  the 
case;  and  I  have  to  ask  myself  the 
question  whether  the  rule  against  per- 
petuity applies  to  the  case  or  not.  Lord 
St.  Leonards,  in  Cole  v.  Sewdl  (2),  used 
language  which  has  been  read  as  meaning 
that  the  doctrine  of  remoteness  never 
could  apply  to  a  contingent  remainder, 
and  the  same  language,  or  something 
like  it,  is  also  used  in  what  I  have  read 
from  Butler's  note.  But  in  every  one  of 
these  cases  the  language  refers  simply  to 
the  case  of  an  estate  for  life,  or  an  estate 
tail  limited  to  a  person  in  esse  when  the 
limitation  takes  effect.  If  this  is  so,  it  is 
quite  clear  that  no  contingent  remainder 
to  take  effect  upon  the  determination  oi 
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that  estate  could  be  exposed  to  any  objec- 
tion on  the  ground  of  being  too  remote. 
But  none  of  that  language  contemplates 
the  case  of  there  being  interposed  a 
possible  estate  for  life  to  a  person  not  in 
existence,  and  a  contingent  remainder 
over  on  the  death  of  that  person.  How- 
ever, I  do  not  at  all  agree  that  under  the 
law  of  this  day  there  cannot  be  any 
application  of  the  rule  against  perpetuities 
to  remainders.  I  find  in  Fearne  on  Con- 
tingent Remainders  (10th  ed.  1844),  on 
page  502,  this  statement  of  the  law  : 
"  Here,  indeed,  it  may  not  be  improper  to 
remark,  once  for  all,  that  any  limitation 
in  future,  or  by  way  of  remainder  of  lands 
of  inheritance,  which  in  its  nature  tends 
to  a  perpetuity,  even  although  there  be  a 
preceding  vested  freehold,  so  as  to  take  it 
out  of  the  description  of  an  executory 
devise,  is  by  our  Courts  considered  afl 
void  in  its  creation."  Here  there  is  a 
clear  statement  of  the  law,  in  a  book  of 
great  authority,  that  the  rule  against 
remoteness  will  be  applied  to  contingent 
remainders  as  well  as  to  contingent  limi- 
tations by  way  of  executory  devise,  and  I 
take  the  meaning  to  be  this :  There  are 
limitations  which  would  have  been  void 
under  the  old  law  because  they  would 
have  been  treated  as  possibilities  upon 
possibilities ;  and  the  like  limitations  would 
now  be  void,  but  perhaps  for  a  different 
reason  —  namely,  because  they  offend 
against  wliat  is  known  by  our  modern 
law  as  the  rule  against  perpetuity. 

I  think,  therefore,  on  the  whole  that 
the  balance  of  authority  is  that  this  limi- 
tation, although  a  legal  limitation,  is 
void,  because  it  offends  against  the  rule 
against  perpetuity.  There  will  be  a  de- 
claration accordingly,  and  that  the  lands 
in  question  fall  into  the  residue. 


Solicitors— H.  QueckettLouch,  agent  for  Louch  k 
Son,  Langport,  for  plaintiff ;  Pridcaaz  &  Sons, 
agents  for  J.  R.  Poole  &  Son,  Bridgewater,  for 
defendants. 
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[IN  THE  HOUSE  OF  LORDS.] 

'BIBCH  t'.  CROPPER  AND 
OTHERS.  /nr6THEBRn)6E- 
WATER  NAVIGATION  COM- 
PANY,  LIMITED. 

Company — Winding-up  —Surplus  Auets 
— Distribution — Preference  Shareholderi — 
Shares  partly  paid  up — Companies  Aety 
1862  (25  <(r  26  Ftcf.  c.  89),  s,  133,  suh-ss. 
1  and  10. 

Where  in  the  winding-up  of  a  limited 
company  tiie  assets  are  more  Oian  sufficient 
to  return  to  ttie  shareholders  Hie  amounts 
paid  up  on  their  shares^  ttie  surplus  assets 
oughty  in  the  absence  of  any  direction  in  the 
articles  of  association,  to  be  distributed 
among  the  sltareltolders,  preferred  and 
ordinary,  in  proportion  to  the  nominal 
tfatUfC  of  their  shares,  whether  fuUy  paid  up 
or  7iot. 

Decision  of  the  Court  of  Appeal  reversed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  affirmed  one  of 
North,  J.  The  proceedings  in  the  Court 
below  are  reported  57  Law  J.  Rep.  Chanc. 
809;  Law  Rep.  39  Ch.  D.  1,  where  the 
facts  are  fully  stated.  For  the  purpose 
of  this  report  the  following  summary  will 
suffice. 

In  consequence  of  the  purchase  of  its 
undertaking  by  the  Manchester  Ship 
Canal  Company,  the  Bridgewater  Naviga- 
tion Company  went  into  voluntary  liqui- 
dation. After  payment  of  all  the  liabilities 
and  costs  of  liquidation,  and  returning  to 
the  shai-eholders  the  amounts  paid  up  on 
their  shares,  there  remained  a  surplus  of 
about  550,000/.,  and  an  application  was 
made  by  motion  before  North,  J.,  for  the 
purpose  of  determining  how  this  surplus 
ought  to  be  distributed.  At  the  com- 
mencement of  the  winding-up  the  capital 
of  the  company  consisted  of  100,000  ordi- 
nary shares  of  10/.  each,  on  which  3/.  10*. 
per  share  had  been  called  up,  and  30,000 
preferred  shares  of  10/.  each,  all  of  w^hich 
were  fiilly  paid  up.  The  preferred  shares 
were  entitled  to  priority  in  the  payment 
of  a  dividend  of  five  per  cent.,  but  there 
was  nothing  in  the  articles  of  association 
or  regulations  of  the  company  to  place 
them  in  a  different  position   from    the 
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other  shares  in  respect  to  the  distrihution 
of  assets,  nor  was  there  any  direction  as 
to  the  mode  of  distrihution  of  assets  he- 
tween  fiilly  paid  and  impaid  or  partly 
paid  shares. 

North,  J.,  and  the  Court  of  Appeal 
held  that  the  surplus  assets  ought  to  be 
distributed  among  the  shareholders,  ordi- 
nary and  preferred,  in  proportion  to  the 
amounts  I'espectively  paid  up  on  their 
shares. 

Sir  II.  Davei/y  Q.G.,  and  Cozens-Uardyy 
Q.C.  (O,  Leigh  Clare  with  them),  for  the 
appellant  Birch,  representative  of  the 
ordinary  shareholders. — The  question  is, 
what  is  the  true  principle  of  dividing  the 
assets  in  a  voluntary  winding-up?  The 
Companies  Act,  1862  (25  &  26  Vict.  c. 
89),  s.  133,  sub-ss.  1  and  10,  leave  the 
principle  of  division  open;  it  is  to  be 
"  among  the  members  according  to  their 
rights  and  interests  in  the  company " 
(sub-section  1) ;  the  liquidator  is  to  "  ad- 
just the  rights  of  the  contributories 
amongst  themselves."  No  doubt  the  prin- 
ciple would  be  the  same  as  in  a  compul- 
sory winding-up  under  section  109.  Three 
modes  of  distributing  the  surplus  suggest 
themselves. 

First,  the  surplus  value  may  be  treated 
as  profit.  In  this  case  the  ordinary  share- 
holders are  entitled  to  the  whole  of  it,  the 
preference  shares  being  limited  to  five  per 
cent,  for  so  long  as  the  company  is  going, 
and  to  a  return  of  their  capital  when  it 
comes  to  an  end.  In  winding  up  a  part- 
nership the  balance  of  authority  is  in 
fevour  of  this  principle — Eohinson  v. 
AsfUon  (1),  per  Jessel,  M.R.,  where  the 
rise  in  value  of  a  mill  was  treated  as 
profit ;  and  see  Watney  v.  Wells  (2),  Binney 
V.  Mutrie  (3),  Lindley  on  Partnership  (6th 
ed.),  p.  402,  and  GriffiHi  v.  Paget  (4). 

Secondly,  the  distribution  might  be  in 
proportion  to  the  market  value  of  the 
shares. 

(1)  44  Law  J.  Rep.  Chanc.  642;  Law  Bep. 
20  Eq.  25. 

(2)  36  Law  J.  Bep.  Chanc.  861 ;  Law  Bep. 
2  Chanc.  2o0. 

(3)  Law  Rep.  12  App.  Cas.  160. 

(4)  46  Law  J.  Rep.  Chanc.  493:  Law  Bep. 
6Ch.  D.  894. 
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Thirdly,  it  may  be  in  proportion  to  the 
subscribed  capital — ^that  is  to  say,  to  the 
whole  nominal  value  of  the  shares  after 
calling  up,  or  treating  as  called  up,  the 
full  amount  payable  thereon — The  Oak- 
bank  Colliery  Company  v.  Crumi  (5)  and 
Ex  parte  Maude  (6).  The  Court  of  Appeal 
have  followed  their  own  judgment  in 
Sheppard  v.  T/te  Scinde,  Punjavhy  and  Delhi 
PaUioay  Company  (7).  That  judgment 
has  been  aflirmed  by  this  House,  but  the 
appeal  was  decided  upon  the  particular 
terms  of  a  special  Act  of  Parliament. 
The  dicta  of  the  Lords  who  heard  the  case 
favour  the  view  that  in  an  ordinary  wind- 
ing-up the  distribution  should  be  in  pro- 
portion to  the  subscribed  capital. 

Righy^  Q.C,  and  Buckley y  Q.C.  {Swinfen 
Body  with  them),  for  the  respondent 
Schofield,  representing  the  preference 
shareholders. — ^There  is  little  or  no  autho- 
rity on  the  question  here  raised.  It  was 
raised  in  Som^  v.  Currie  (8)  and  in 
Sfieppard  v.  The  Scinde^Puvjaub,  andBeUii 
KaUuxiy  Company  (7),  but  there  were 
special  circumstances  in  those  cases.  The 
latter  case,  however,  was  decided  in  the 
Court  of  Appeal  on  the  principle  con- 
tended for  by  the  preference  shareholders. 
The  profits  and  surplus  assets  here  were 
derived  from  the  property  which  was  pui^ 
chased  by  the  paid-up  capital.  The  only 
approach  to  a  canon  of  distribution  that 
has  been  laid  down  is  that  it  should  be  in 
proportion  to  contribution — Lindley  on 
PaHnership  (5th  ed.),  p.  455.  It  is  im- 
possible to  say  what  value,  if  any,  is  to  be 
attribtited  to  uncalled  capital.  It  ought 
therefore  to  be  disregarded. 

S.  A,  Sampson,  for  the  respondents 
Cropper  and  othei*s,  liquidators,  did  not 
address  the  House. 

Sir  IL  Davey,  Q.C.j  in  reply. 

Cur.  adi\  vnlt. 

Loud  Heiiscuell.— The  only  question 
for  determination  in  this  c*ise  is  upon  what 
principle  the  balance  of  the  proceeds  of 
the  realisation  of  the  assets  of  the  Bridge- 

(5)  Law  Bep.  8  App.  Cas.  65. 
(iB)  40  Law  J.   Rep.  Chanc.  21;  Law   Rep. 
6  Chanc.  51. 

(7)  56  Law  J.  Rep.  Chanc.  866. 

(8)  1  Kay  &  J.  606. 
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water  Navigation  Company  remaining 
after  satisfying  all  the  liabilities  of  the 
company  and  returning  to  the  share- 
holders the  paid-up  capital  is  to  be  dis- 
tributed, as  between  the  holders  of  the 
ordinary  and  preference  shares  of  the 
company.  The  company  was  formed  in 
1872  for  the  purpose  of  acquiring  the 
Bridgewater  and  other  canals,  with  a 
capital  of  500,000Z.,  divided  into  500 
shares  of  l,000i.  each.  By  resolution  duly 
passed  in  September  of  that  year,  it  was 
provided  that  the  capital,  instead  of  being 
divided  into  shares  of  1,000^.,  should  be 
divided  into  50,000  shares  of  lOZ.  each, 
and  should  be  increased  to  1,300,000^., 
consisting  of  130,000  shares  of  that 
amount. 

Prior  to  April,  1880, 100,000  shares  out 
of  the  capital  of  1,300,000Z.  had  been  issued 
as  ordinary  shares  upon  which  2/.  10*. 
per  share  had  then  been  paid ;  and  on  the 
27th  of  that  month  it  was  resolved  at  an 
extraordinary  meeting  that  the  balance  of 
the  uncreated  capital — namely,  300,000^. — 
should  be  created,  and  that  the  30,000 
new  shares  should  be  issued  as  preference 
shares,  entitling  the  holder  to  a  preferential 
dividend  of  five  per  cent.  In  pursuance 
of  this  resolution  the  shares  were  issued 
accordingly,  and  the  additional  capital  of 
300,000^.  was  paid  up.  At  the  same  time 
a  call  of  1/.  was  made  on  the  ordinary 
shares,  raising  the  amount  paid  up  on 
them  to  3Z.  10«.  per  share. 

In  1887  the  Manchester  Ship  Canal 
Company  purchased  the  undertaking  and 
assets  of  the  Bridgewater  Canal  Naviga- 
tion Company  for  the  sum  of  1,710,000Z., 
and  it  was  thereupon  resolved  that  the 
latter  company  should  be  wound  up  vol- 
untarily. In  the  September  following 
the  liquidators  repaid  to  the  preference 
and  ordinary  shareholders  the  amount  of 
capital  paid  up  on  their  shares.  After 
making  this  return  to  the  shareholders, 
and  after  discharging  all  the  debts  and 
liabilities  of  the  company,  there  remained 
in  the  hands  of  the  liquidators  a  surplus 
of  about  550,000^.  The  question  is  how 
this  surplus  ought  to  be  distributed 
amongst  the  onlinary  and  preference 
shareholders  respectively. 

The  Court  below  has  determined  that 


the  distribution  ought  to  be  made  in  pro- 
portion to  the  amounts  respectively  paid 
up  on  their  shares,  and  your  Lordships 
have  to  determine  whether  this  is  the 
correct  principle  to  apply.  It  is  contended 
on  behalf  of  the  appellant  who  represents 
the  ordinary  shareholders  that  they  are 
entitled  to  the  whole  of  the  surplus ;  but, 
falling  this  contention,  it  is  insisted  that 
the  division  ought  to  be  made  according 
to  the  capital  subscribed,  and  not  to  the 
amount  paid  up  on  the  shares. 

The  Companies  Act  affords  very  little 
assistance  in  terms  towards  a  decision  of 
the  question.  It  provides  that  in  the  case 
of  a  voluntary  winding-up  the  property  of 
the  company  shall  be  applied  in  satisfiu;- 
tion  of  its  liabilities,  and  subject  thereto 
shall,  unless  it  be  otiierwise  provided  by 
the  regulations  of  the  company,  be  distri- 
buted amongst  the  members  according  to 
their  rights  and  interests  in  the  company. 
But  this  leaves  undetermined  what  those 
rights  and  interests  are. 

The  learned  counsel  for  the  appellant 
argue  that,  except  in  so  far  as  the  provisions 
of  the  Companies  Acts  necessarily  create 
a  distinction  between  the  rights  of  its 
members  and  those  of  partners,  the  prin- 
ciples of  the  law  of  partnership  are  appli- 
cable and  ought  to  be  applied ;  and  they 
urge  that,  in  the  case  of  a  jwatnership, 
unless  the  terms  upon  which  it  is  entered 
into  provide  otherwise,  surplus  assets  are 
distributable  amongst  the  partners  in  the 
proportions  in  which  they  are  entitled 
to  share  the  profits.  Even  assuming  that 
the  doctrine  laid  down  with  regard  to  the 
division  of  surplus  assets  in  the  case  of  a 
partnership  be  correct  (upon  which  I  pro- 
noimce  no  opinion),  I  am  unable  to  see 
how  it  establishes  the  appellant's  claim, 
that  the  ordinary  shareholders  should 
receive  the  whole  of  the  assets.  The  ap- 
pellant's argument  appears  to  assume  that 
the  preference  shareholders  are  not  en- 
titled to  any  share  of  the  profits  of  the 
company.  I  do  not  think  this  is  the  case. 
What  they  are  to  receive  is  indeed  limited 
in  its  amount,  but  it  is  none  the  less  a 
share  in  the  profits.  To  treat  them  as 
partners  receiving  only  interest  on  their 
capital  and  not  entitled  to  participate  in 
the  profits  of  the  concern,  or  to  regard 
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them  as  mere  creditors  whose  only  claim 
is  discharged  when  they  have  received 
hack  their  loan,  appears  to  me  out  of  the 
question.  They  are  members  of  the  com- 
pany, and  as  much  shareholders  in  it  as 
the  ordinary  shareholders  are ;  and  it  is 
in  respect  of  their  thus  holding  shares 
that  they  receive  a  part  of  the  profits.  I 
think,  therefore,  that  the  first  contention 
of  the  appellant  wholly  fails. 

The  other  point  raised  by  the  appeal  is 
to  my  mind  one  of  considerable  difficulty. 
There  is  no  decision  bearing  directly  upon 
the  point,  and  it  must  therefore  be  deter- 
mined upon  geneiul  principles  of  equity. 
Some  stress  was  laid  in  the  Court  below 
upon  the  decision  in  the  case  of  Slieppard 
V.  The  Sdnde,  Punjavb,  and  Delhi  Railxoay 
Company  (7) ;  but  I  do  not  think  that 
case  can  be  relied  on  as  an  authority  ex- 
cept where  the  circumstances  are  precisely 
similar.  All  the  noble  and  learned  Lords 
who  took  part  in  the  consideration  of  that 
case  in  this  House  rested  their  opinions 
upon  the  very  special  facts  of  the  case,  and 
intimated  that  they  were  not  laying  down 
any  general  principle. 

The  view  taken  by  the  Court  below  has 
presented  to  my  mind  from  the  outset 
some  formidable  difficulties.  I  cannot  but 
feel  that  it  would  in  some  cases  be  most 
inequitable  to  take  into  consideration  in 
distributing  the  surplus  assets  only  the 
amount  of  capital  paid  up  by  the  several 
classes  of  shareholders  and  to  make  the 
distribation  accordingly.  In  the  Court  of 
Appeal,  Lord  Justice  Cotton  and  Lord 
Justice  Fry  were  guided  to  their  conclu- 
sion by  the  provisions  contained  in  the 
articles  of  association  of  this  particular 
company.  With  all  deference,  I  do  not 
think  that  they  really  afford  the  assistance 
that  was  supposed.  The  85th  article  of 
association  prescribes  that  the  net  profits 
of  each  year  shall  be  divided  jtwo  rata  upon 
the  whole  paid-up  capital  of  the  company, 
and  that  the  directors  may  declare  a 
dividend  to  be  payable  thereout  on  the 
shares  in  proportion  to  the  amounts  paid 
up  thereon.  But  this  aiticle  is  cleai'ly 
inapplicable  to  the  preference  shareholders 
who  do  not  share  pro  rata  in  the  profits  of 
the  year.  Their  rights  are  determined  by 
the  resolution  creating  the  new  capital, 
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which  provided  that  the  new  shares  were 
to  entitle  the  holders  thereof  to  a  dividend 
of  five  per  cent,  per  annum  "upon  the 
amount  for  the  time  being  called  up 
thereon,"  and  taking  precedence  over  all 
dividends  on  the  ordinary  shares.  This 
clearly  by  implication  excludes  in  the 
case  of  these  shares  the  operation  of 
article  85.  Lord  Justice  Cotton,  after 
pointing  out,  I  think  correctly,  that  imder 
the  articles,  both  as  regards  the  ordinary 
shareholders  and  the  preference  share- 
holders respectively  inter  se,  the  right  to 
the  dividend  was  to  be  on  the  footing  of 
its  being  in  proportion  to  the  sum  paid 
up  on  the  shares,  proceeds  to  say :  "  That  is 
the  footing  upon  which  to  decide  it.  All 
question  of  preference  is  now  at  an  end, 
and  the  shareholders  are  to  be  dealt  with 
as  having  equal  rights,  because  the  pro- 
vision in  the  articles  creating  the  pre- 
ference shares  as  regards  dividend  to 
arise  on  the  working  of  the  capital  is  at 
an  end.  We  must  deal  with  them  all  as 
shareholders  having  equal  rights  without 
reference  to  profits,  and  in  my  opinion 
when  that  is  so,  and  when  there  is  the  in- 
dication in  the  articles  of  association  which 
form  the  contract  of  partnership  that 
profit  is  to  be  divided  when  it  is  a  going 
concern  and  arising  from  the  working  of 
the  business  in  accordance  %vith  the  sums 
paid  upon  each  share,  then  in  this  par- 
ticular case,  and  having  regard  to  that 
provision,  the  true  equitable  mode  of 
dividing  this  sum  is  to  divide  it  among 
all  the  shareholders  in  accordance  with  and 
in  proportion  to  the  amoiuit  paid  up  by 
them  on  their  shares."  I  have  a  difficulty 
in  seeing  how  the  provisions  of  the  articles 
alluded  to  shew  that  the  equitable  mode 
of  distribution  is  that  suggested.  It  is 
conceded  that  they  cease  to  be  applicable 
when  the  company  comes  to  be  wound  up ; 
but  if  they  are  to  oe  regarded  at  all,  I 
think  that  their  full  effect  must  be  borne 
in  mind.  It  is  not  the  case  that  when 
the  company  was  a  going  concern  the 
profits  earned  were  to  be  divided  in  accor- 
dance with  the  sums  paid  on  each  share. 
The  share  of  the  profits  to  which  the  pre- 
ference shareholders  were  entitled  was 
limited  in  amount.  It  did  not  depend 
upon  the  proportion   which  the  profits 
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bore  to  the  total  paid-up  capital.  And  the 
ordinary  shareholders  were  in  fact  receiv- 
ing a  proportion  of  the  profits  exceeding 
that  which  they  would  have  been  entitled 
to  had  such  profits  been  divided  to  each 
shareholder  in  proportion  to  the  capital 
paid  up.  I  do  not  say  that  this  indicates 
the  mode  in  which  the  surplus  assets 
should  be  distributed,  but  it  does  appear 
to  me  to  shew  that  it  does  not  follow  from 
the  method  in  which  profits  were  divided 
that  the  equitable  mode  of  dividing  surplus 
is  to  let  all  the  members  share  alike  in 
proportion  to  the  amoimt  paid  up  on  their 
shares.  In  the  present  case,  too,  it  can- 
not be  doubted  that  in  estimating  the 
price  to  be  paid  by  the  canal  company,  the 
future  prospects  of  the  Bridgewater  Com- 
pany, the  probable  development  of  its  pro- 
perty and  the  increase  in  its  value,  were 
taken  into  account.  In  these  future 
prospects  the  preference  sliareholders  had 
no  concern  save  in  so  far  as  they  improved 
the  security  for  the  payment  of  their 
interest.  If  that  security  was  already 
ample,  the  benefit  arising  from  the  in- 
creased value  of  the  company's  undertak- 
ing would,  down  to  the  time  of  its  being 
woimd  up,  enure  entirely  to  the  ordinary 
shareholders.  And  yet,  in  so  far  as  the 
price  represented  this  increased  future 
value,  the  result  of  the  decision  is  to  give 
to  the  preference  shareholdei*s  approxi- 
mately one  half  of  it.  Now  I  do  not 
mean  to  say  that  any  principle  can  be  laid 
down  which  will  ensure  perfect  equality 
in  this  respect,  but  that  which  has  been 
adopted  appears  to  me  to  tend  to  raise  the 
inequality  to  a  maximum.  The  articles  of 
association  do  not  appear  to  me  to  afford 
the  means  of  deciding  this  case  upon  any 
special  grounds  peculiar  to  this  company. 
Their  provisions  are  such  as  are  commonly 
to  be  found  i^egulating  the  distribution  of 
profits  in  the  case  of  joint-stock  companies. 
I  think  the  determination  of  the  question 
at  issue  must  be  anived  at  upon  principles 
wider  and  of  moi-e  general  application. 
In  my  opinion,  one  consideration  of  es- 
sential importance,  if  an  equitable  distri- 
bution of  the  assets  is  to  be  attained,  has 
been  altogether  lost  sight  of.  The  pay- 
ment of  3/.  10«.  per  share  was  not  the 
only  contribution  made  by  the  ordinary 


shareholders  to  the  assets  of  the  company. 
They  had  each  come  under  liability  to  pay 
the  balance  due  on  the  shares  held  by 
them.  Such  a  contribution  might  in  many 
cases  be  just  as  valuable,  and  tend  just  as 
effectually  to  the  prosperity  of  the  com- 
pany, aa  if  they  had  actually  paid  the 
amount.  I  cannot  think  that  this  ought 
to  be  disregarded  in  estimating  the  respec- 
tive rights  and  interests  of  members  in  the 
company  and  its  property.  In  the  case  of 
Sheppard  v.  The  ScindejPunjauby  and  DtUii 
Railway  Company  (7)  Lord  Justice  Bowen 
said  :  "  Was  the  sum  produced  in  any  way 
by  the  liability  to  pay  calls  %  That  is  a 
question  of  fact,  and  I  am  satisfied  that  the 
liability  to  pay  calls  was  not  in  any  way 
an  element  in  the  production  of  this  pur- 
chase-money." I  am  not  by  any  means 
prepared  to  say  the  same  of  this  company. 
On  the  contrary,  I  think  it  most  probable, 
looking  to  the  large  sums  of  money  raised 
on  loan  at  a  moderate  rate  of  interest,  that 
the  liability  of  the  shareholders  did  add 
very  materially  to  the  ease  with  which 
these  loans  were  obtained,  and  to  the  con- 
sequent development  and  prosperity  of 
the  undertaking.  In  the  same  case  Loixi 
Justice  Fry  said :  "  It  seems  to  me  that 
in  this  case  distribution  must  be  propor- 
tionate to  contribution.  But  it  is  said, 
suppose  the  property  to  have  been  pro- 
duced not  by  unequal  contributions,  but 
by  unequal  liabilities  to  pay,  the  proceeds 
must  be  distributed  according  to  the  un- 
equal liabilities.  I  agree  that  in  that  case 
the  distribution  must  be  guided  by  the 
amount  of  the  liabilities.  I  conclude  that 
in  this  case  the  assumption  of  liability  by 
the  shareholders  has  not  in  any  way  pro- 
duced the  property,  and  that  it  cannot  be 
said  that  the  capital  has  been  in  the  least 
increased  by  the  liability."  In  the  present 
case  that  learned  Judge  appears  to  have 
discarded  altogether  these  considerations, 
apparently  because  he  thought  the  matter 
settled  by  the  tei-ms  of  the  articles  of 
association;  but  for  the  reasons  I  have 
given  I  cannot  concur  in  this  view.  I  am 
fortified  by  the  observations  of  the  two 
learned  Judges  I  have  quoted  in  the  ^dew 
that  a  scheme  of  distribution  which  over- 
looks an  important  part  of  the  contribu- 
tion can  scarcely  be  regarded  as  equitable. 
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It  would  be  impossibley  to  my  mind,  to 
enter  upon  an  enquiry  in  each  individual 
case  how  much  the  liability  incurred  and 
the  money  provided  had  respectively  con- 
tributed to  the  prosperity  of  the  company 
or  the  value  of  its  property.  Some  general 
rule  must  be  laid  down.  I  quite  admit 
that  it  may  be  urged  with  force  that  if  the 
distribution  is  to  follow,  not  the  paid-up, 
but  the  subscribed  capital,  the  liability 
would  always  be  treated  as  of  as  much 
value  as  actual  money.  But  if  there  must 
be  a  general  rule — and  I  have  to  choose 
between  so  regarding  it  or  treating  it  as 
valueless — I  believe  the  former  would,  on 
the  whole,  be  the  more  equitable  course. 
I,  of  course,  exclude  such  a  case  as  that  of 
Sheppard  v.  The  Scinde,  Punjaub,  aiid 
Ddhi  Railway  Company  (7),  where  the 
constitution  of  the  company  determined 
the  amount  of  purchase-money  to  be  given 
for  the  undert^ng,  and  by  the  mode  in 
which  it  was  to  be  ascertained  indicated 
what  was  the  equitable  mode  of  distribut- 
ing it.  In  making  these  observations 
with  reference  to  the  unpaid  liability  upon 
shares,  I  do  not  desire  to  be  understood  as 
indicating  that  they  are  decisive  of  the 
question  how  surplus  assets  are  to  be 
divided,  but  only  as  explaining  why  I  can- 
not feel  satisfied  that  the  principle  which 
has  been  adopted  in  the  Court  below  is 
the  correct  one.  Let  me  put  an  illustra- 
tion which  occurred  to  me  whilst  the 
appeal  was  under  argument.  Take  the 
case  of  a  company  whose  entire  paid-up 
capital  was  obtained  by  the  issue  of  pre- 
ference shares  bearing  a  limited  rate  of 
interest,  nothing  being  paid  up  on  the 
ordinary  shares.  The  prosperity  of  such 
a  company  might  be  very  largely  due  to 
the  liability  of  the  ordinary  shareholders, 
which  might  be  just  as  valuable  to  the 
company  as  if  they  had  paid  a  large  sum 
on  their  shares;  yet  in  such  a  case,  if  the 
undertaking  were  sold,  the  whole  of  the 
surplus  after  discharging  the  liabilities  of 
the  company  and  returning  their  capital 
to  the  preference  shareholders  would,  on 
the  principle  adopted  by  the  Court  below, 
have  been  the  property  of  such  share- 
holders, and  it  must  have  been  declared 
that  the  ordinary  shareholders  had  no 
title  to  it,  or  to  share  in  its  distribution — 
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that,  though  members,  they  had  no  "  rights 
or  interests"  in  the  company.  I  ad^it 
that  the  case  I  have  put  is  an  extreme, 
though  it  is  not  an  impossible,  one;  but  I 
think  it  may  well  be  put  to  test  the  equity 
of  the  principle  laid  down.  It  may  be 
said  that  in  the  case  I  have  put  the  profits 
could  not  be  payable  according  to  the 
amount  paid  up  on  the  shares,  and  that 
in  that  case  some  other  principle  must  be 
applied,  and  the  amount  subscribed,  or 
some  other  test,  must  be  taken.  But  if 
this  be  so,  the  principle  on  which  assets 
were  to  be  distributed  would  be  altered, 
it  may  be  in  a  manner  most  detrimental 
to  the  ordinary  shareholders,  as  soon  as 
any  call,  however  small,  was  made  on  the 
shares. 

I  tiuTi  now  to  the  considerations  which 
have  led  me  to  the  conclusion  that  the 
surplus  ought  to  be  divided  amongst  the 
shareholders  according  to  the  shares  which 
they  hold  in  the  company. 

The  present  company  has  been  pi*os- 
perous,  and  the  resiilt  of  the  winding-up 
is  to  leave  a  considerable  surplus  of  assets 
over  liabilities  after  returning  all  the 
capital.  But  I  think  we  are  naturally 
led  to  enquire  how  the  different  classes  of 
shareholders  would  have  been  dealt  with 
if  the  reverse  had  been  the  case  and  a 
loss  had  resulted.  This  has  been  the  sub- 
ject of  decision.  It  has  been  held,  and 
I  think  rightly,  that  in  such  a  case,  where 
there  is  no  provision  to  the  contrary  in 
the  articles  of  the  company,  the  loss  is  not 
to  be  borne  in  the  proportion  in  which  it 
has  been  declared  in  the  present  case  that 
the  surplus  is  to  be  distributed.  In  the 
case  of  The  Angleaea  CoUiery  Company  (9) 
it  was  held  by  Lord  Hatherley,  when 
Vice-Chancellor — and  his  judgment  was 
affirmed  on  appeal — that  the  liquidators 
were  entitled  to  make  a  call  for  the 
piu'pose  of  adjusting  the  rights  of  the 
members  so  that  the  losses  should  fall 
equally  on  all,  without  regard  to  the 
amount  which  they  had  paid  up  on  their 
shares.  And  in  the  case  of  Ex  parte 
Maude  (6),  where  some  of  the  shareholders 
had  paid  20^.  and  others  2bL  a  share,  and 

(9)  86  Law  J.  Bep.  Chanc.  809 ;  Law  Bep. 
1  Chano.  556. 
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a  surplus  was  left  after  discharging  the 
liabilities  of  the  company,  the  liquidators 
were  held  to  be  bound  to  pay  out  of  these 
assets  bL  to  each  shareholder  who  had  paid 
25^.  before  distributing  the  surplus  rate- 
ably.  One  of  the  articles  of  that  company 
provided  that  the  directors  might  declare 
a  dividend  to  be  paid  to  the  shareholders 
in  proportion  to  the  number  of  their  re- 
spective shares  "  and  the  amoiuit  paid  up 
thereon  respectively  " ;  and  this  was  relied 
on  as  shewing  that  the  loss  ought  to  be 
proportioned  to  the  amount  paid  up. 
Lord  Justice  Hellish,  however, said  :  "In 
my  opinion  we  cannot  draw  any  inference 
from  article  114  beyond  that  which  it 
states,  and  we  cannot  infer  that  the  share- 
holders meant  to  make  such  an  important 
alteration  as  that  in  the  case  of  the  com- 
pany being  woimd  up  the  losses  should  be 
divided  in  proportion  to  the  amount  paid 
up,  and  not  to  the  amount  subscribed." 
And  he  held  that  the  true  view  of  the 
Companies  Act  was  that  the  losses  were 
to  be  borne,  not  in  proportion  to  the 
amount  paid  up,  but  to  the  subscribed 
capital.  Where  the  articles  are  silent  on 
the  subject,  why  should  a  different  rule 
prevail  as  regards  surplus  assets  ?  Where 
there  is  no  agreement  as  to  either,  it  would 
seem  only  natural  and  equitable  that  loss 
should  be  borne  and  benefits  shared  in  the 
same  proportion.  And,  in  my  opinion, 
this  is  the  true  principle  to  apply.  In  the 
course  of  the  argument  I  put  the  case  of 
a  company  being  wound  up,  having  a  large 
asset  of  doubtful  value,  and  not  capable  of 
immediate  realisation.  In  such  a  case  it 
might  be  necessary  or  prudent  to  call  up 
the  unpaid  capital  in  order  to  discharge 
the  liabilities  of  the  concern,  even  though 
it  tui'ned  out  that  this  asset  was  more 
than  sufficient  to  meet  them.  If  the 
capital  were  thus  called  up,  the  surplus 
would  be  distributed  rateably  amongst  all 
the  shareholders ;  whereas,  supposing  the 
judgment  under  appeal  to  be  correct,  if 
the  asset  had  been  first  realised  the  dis- 
tribution amongst  the  two  classes  of  share- 
holders would  have  been  very  different. 
The  rights  and  interests  of  the  share- 
holders in  the  company  would  thus  be 
made  to  depend  on  the  urgency  of  the 
creditors  or  the  timidity  of  the  liquidators 


— ^a  result  neither  satisfectory  nor  equi- 
table. I  observe  that  the  same  considera- 
tion occurred  to  Lord  Justice  Hellish  in 
the  case  I  have  just  referred  to.  He  said  : 
"  If  any  other  construction  were  adopted, 
it  would  make  the  way  in  which  the  losses 
are  borne  depend  upon  the  accident  whether 
the  assets  could  be  immediately  realised,  or 
whether  it  was  necessary  to  make  a  call 
to  pay  the  debts.  If  the  5/.  per  share  had 
been  called  up  to  pay  pressing  debts,  it 
could  not  be  denied  that  the  assets,  when 
got  in,  would  be  divided  joro  raia — that  is  to 
say,  the  losses  would  be  borne  by  the  share- 
holders in  proportion  to  their  subscribed 
capital.  Here  it  happened  that  the  assets 
were  immediately  realised,  or  that  the 
creditors  did  not  press  for  payment,  so 
that  a  call  was  not  necessary  before  the 
assets  were  divided ;  but  that  accident 
ought  not  to  alter  the  way  in  which  the 
assets  are  to  be  divided."  Singly  all  this 
applies  with  equal  force  to  the  profit  re- 
sulting on  the  ^vinding-up  of  the  under- 
taking. The  truth  is,  that  each  member 
who  has  subscribed  for  a  10^.  share  owns 
the  same  share  in  the  company  whether  it 
be  or  be  not  paid  up  ;  and  if  he  is  so  re- 
garded for  the  purpose  of  meeting  losses, 
I  cannot  see  that  it  is  equitable  that  he 
should  be  otherwise  dealt  with  when  we 
are  considering  to  what  share  of  the  profit 
he  is  entitled.  When  the  whole  of  the 
capital  has  been  returned,  both  classes  of 
shareholders  are  on  the  same  footing, 
equally  members,  and  holding  equal  shares 
in  the  company,  and  it  appears  to  me  that 
they  ought  to  be  treated  as  equally  entitled 
to  its  property.  It  may  be  that  the  prin- 
ciple which  I  recommend  your  Lordships 
to  adopt  will  not  seeing  absolutely  equal 
or  equitable  treatment  in  all  cases,  but  I 
think  that  it  wiU  in  general  attain  that 
end  more  nearly  than  any  other  which 
has  been  proposed. 

I  am  therefore  of  opinion  that  the  judg- 
ment appealed  from  should  be  reversed; 
and  that  it  should  be  declared  that  the 
balance  of  the  proceeds  of  sale  ought  to  be 
divided  amongst  the  holders  of  all  the 
shares  in  the  Bridgewater  Navigation 
Company  (Limited)  in  proportion  to  the 
shares  held  by  them  i-espectively. 

I  accordingly  move  your  Lordships  that 
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the  judgment  appealed  from  be  reversed, 
and  that  the  dedaration  I  have  just  read 
be  made;  and  that,  as  agreed  between 
the  parties,  it  be  further  declared  that 
the  costs  of  the  liquidators  and  of  the 
appellant  and  the  respondents,  both  in 
the  Court  below  and  in  your  Lordships' 
House,  as  between  solicitor  and  client  upon 
the  higher  scale,  may  properly  be  retained 
and  paid  by  the  liquidators  out  of  the 
assets  of  the  Bridgewater  Navigation 
Company. 

LoBD  FitzGerald. — My  noble  and 
learned  friend  who  has  just  spoken  has  in 
his  exhaustive  judgment  not  only  care- 
fully given  all  the  facts,  and  criticised  and 
disposed  of  the  various  contentions,  but 
he  has  also  examined  the  case  in  all  its 
bearings,  and  fully  and  clearly  indicated 
his  reasons  for  not  adopting  the  decision 
of  the  Court  of  Appeal.  I  concur  in  the 
conclusion  at  which  he  has  arrived,  though 
I  do  not  find  it  necessary  to  say  that  I 
accept  all  his  reasons.  I  am  to  be  fol- 
lowed by  a  second  elaborate  speech  from 
Lord  Macnaghten,  the  notes  of  which  I 
have  read,  and  as  he  arrives  at  the  same 
result  I  need  not  express  my  concurrence 
a  second  time.  Coming  between  such 
weighty  authorities,  I  confidently  antici- 
pate your  Lordships'  sanction  to  my  being 
oondLse. 

The  Bridgewater  Canal  Company,  Li- 
mited, formed  in  1872,  had  become  the 
proprietors  of  an  extensive  and  valuable 
undertaking,  which  appears,  as  far  as  we 
can  judge,  to  have  been  worked  ably  and 
profitably  with  an  increasing  business 
down  to  1880,  when  the  company  deemed 
it  expedient  to  raise  600,000/.  for  the 
purpose  of  paying  oft*  a  mortgage  of  the 
like  amount,  and  their  financial  plan  ap- 
peared to  be  as  follows :  the  company  had 
ab-eady  called  up  250,000/.  of  their  sub- 
scribed capital ;  they  made  a  further  call 
of  H.  a  share,  amounting  to  100,000/.,  and 
in  the  exercise  of  the  powers  which  they 
undoubtedly  had  they  passed  a  resolution 
calling  into  existence  their  imcreated 
capital  by  the  creation  of  30,000  further 
shares  of  10/.  each,  to  be  paid  up  in  full 
within  the  two  years  succeeding.  The 
terms  and  conditions  on  which  the  new 
Vol.  69.— Chanc. 
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shares  were  to  be  issued  and  the  new 
shareholders  to  be  received  in  respect  of 
those  shares  as  members  of  the  company 
are  fully  stated  in  the  letters  of  allotment. 
"Allotment  letter,  dated  the  27th  of 
April,  1880. — ^The  Bridgewater  Naviga- 
tion Company,  Limited,  five  per  cent,  pre- 
ference shares. — Sir,  I  beg  to  inform  you 
that  at  an  extraordinary  general  meeting 
of  the  members  of  the  Bridgewater  Navi- 
gation Company,  Limited,  held  on  the 
27th  of  April,  1880,  the  following  resolu- 
tion was  passed.  That  the  balance  of  the 
uncreated  capital  of  the  company — ^namely, 
300,000/. — ^be  now  created,  and  that  there 
be  issued  30,000  new  shares  of  10/.  each 
on  the  following  terms  and  conditions — 
namely,  1.  The  new  shares  to  entitle 
the  holders  thereof  to  a  dividend  after  the 
rate  of  five  per  cent,  per  annum  upon  the 
amount  for  the  time  being  called  up 
thereon,  and  taking  precedence  of  and 
priority  over  all  dividends  and  claims  of 
the  holders  of  the  ordinary  shares  of  the 
company.  2.  The  calls  upon  the  new 
shares  to  be  payable  as  follows:  1/.  per 
share  on  the  30th  of  June,  1880;  1/.  10«. 
per  share  on  the  31st  of  December,  1880 ; 
2/.  10«.  per  share  on  the  30th  of  June, 
1881 ;  2/.  10«.  per  share  on  the  31st  of 
December,  1881 ;  2/.  lOa.  per  share  on 
the  30th  of  June,  1882.  3.  Interest  at 
the  rate  of  five  per  cent,  per  annum,  to 
commence  from  the  date  when  each  call 
becomes  due.  4.  Any  moneys  paid  and 
received  with  the  consent  of  the  directors 
in  advance  of  calls  to  bear  interest  at  the 
rate  of  four  per  cent,  per  annum.  That 
in  the  first  instance  the  new  shares  shall 
be  allotted  to  the  holders  of  ordinary 
shares  registered  in  the  books  of  the  com- 
pany at  this  date  as  near  as  may  be  in  the 
proportion  of  three  new  shares  for  every 
ten  ordinary  shares.  That  any  new  shares 
not  accepted  by  the  members  to  whom 
they  are  allotted  remain  at  the  disposal 
of  the  directors,  to  be  issued  at  such  times, 
on  such  terms,  and  in  such  manner  as 
they  may  think  fit  for  the  benefit  of  the 
company.  An  allotment  of  your  propor- 
tion of  the  new  shares  is  annexed  hereto." 
The  subsequent  practice  of  the  com- 
pany seems  to  have  been  to  pay  out  of 
profits  to  the  preference  shareholders  the 
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preference  dividend  of  five  per  cent.,  and 
the  net  residue  of  the  annual  profits,  after 
deducting  all  outgoings  and  providing  for 
a  reserve,  was  distributed  equally  amongst 
the  holders  of  the  original  10/.  shares,  on 
which  3/.  10«.  only  had  been  paid  up. 

The  next  step  was  the  statute  sale  of 
the  whole  undeitaking  to  the  Manchester 
Ship  Canal  Company.  It  seems  to  have 
been  a  successful  stroke  of  business  for 
the  Bridgewater  company,  and  probably 
was  not  a  losing  one  to  the  Manchester 
company,  as  they  got  a  property  necessary 
for  the  purposes  of  their  great  under- 
taking, and  got  it  as  a  going  and  profit- 
able concern,  with  fair  prospects  of  in- 
creasing annual  profits.  The  Bridge- 
"water  company  as  a  working  company 
having  thus  come  to  an  end,  a  volun- 
tary winding-up  was  resorted  to.  The 
liquidators  paid  off  every  liability,  and 
they  further  paid  to  the  preference  share- 
holders their  whole  capital  with  interest 
at  five  per  cent.,  and  to  the  ordinary 
shareholders  their  capital  with  their  shai-e 
of  profits.  Tlie  Bridgewater  company 
thus  became  clear  of  every  liability,  and 
the  liquidators  found  that  there  remained 
the  clear  surplus  of  550,000/.,  to  be  dis- 
tributed amongst  those  who  had  been  the 
shareholders,  whether  ordinary  or  pre- 
f  3rence.  The  question  is,  on  wliat  prin- 
ciple is  that  surplus  to  be  divided. 

The  case  came  first  before  Mr.  Justice 
North,  and  the  Court  of  Appeal  adopted 
his  decision.  Mr.  Justice  North  says, 
"  I  find,  therefore,  that  the  parties  have 
not  entered  into  any  contract  as  to  the 
mode  of  division  of  this  surplus,  and  that 
it  is  to  be  divided  on  equitable  princi- 
ples. There  is  little  direct  authority  to 
assist  me  in  the  matter."  I  quite  concur 
so  far  with  the  learned  Judge.  He  adds  : 
"  But  the  question  I  liave  to  decide  is  not 
what  is  a  reasonable  mode,  but  what  is 
the  equitable  mode  of  distributing  the  in- 
c.-ement  in  question.  In  my  opinion  the 
recent  case  before  the  Court  of  Appeal  of 
SJieppard  v.  Hie  Scinde,  Pujijayl,  avd 
DeUil  Railioay  Company  (7),  is  so  like 
the  present  as  not  only  to  assist  me,  but 
to  furnish  an  authority  I  ought  to  follow." 
That  case,  as  an  authority  on  the  present 
appeal,  has  been  already  disposed  of  by 


my  noble  and  learned  friend.  Mr.  Justice 
North  then  quotes  a  passage  from  the 
judgment  of  Lord  Justice  Cotton  in  the 
Scinde  case  : — "  I  think  the  general  law  is, 
that  after  providing  for  the  capital  at  the 
credit  of  each  partner,  the  surplus  assets 
should  be  distributed  in  the  proportions 
in  which  the  capital  has  been  contributed 
by  the  partners."  There  is  the  principle 
on  which  Mr.  Justice  North  acted  as  the 
equitable  mode  of  distributing  the  surplus. 
The  Court  of  Appeal  adopted  it. 

I  have  felt  myself  imable  to  act  on  this 
supposed  rule  as  applicable  to  such  an 
undertaking  as  the  Bridgewater  Canal 
Company,  Limited,  and  there  is  no  au- 
thority for  doing  so.  It  may  fit  an  or- 
dinary conmion  law  partnership,  but  when 
applied  to  an  association  such  as  is  now 
before  us  it  works  out  inequality  and  in- 
justice and  not  equity.  The  error  seems 
to  me  in  supposing  that  there  is  an  exact 
analogy  between  an  ordinary  commercial 
partnership  and  a  statutable  undertaking 
called  into  existence  imder  the  Joint-Stock 
Companies  Acts  and  regulated  by  the 
statute  and  its  own  memorandum  of  asso- 
ciation and  articles.  There  may  be  like- 
ness in  some  particulars,  but  there  is  no 
real  analogy. 

Then  what  rule  is  to  guide  this  distri- 
bution 1  There  is,  in  my  opinion,  no  con- 
tract to  guide  us  in  the  circumstances 
which  have  arisen,  and  there  is  nothing 
to  be  found  in  the  memorandum  of  asso- 
ciation, or  in  the  articles,  or  in  the  statutes, 
to  give  us  any  real  help.  The  resolutions 
calling  into  existence  the  preference  shares 
are  equally  a  blank  on  the  subject,  but  I 
have  no  doubt  that  the  able  men  who  then 
directed  the  affairs  of  the  company,  if  they 
had  foreseen  the  probability  of  a  surplus 
on  winding  up,  would  have  been  the  last 
to  agree  to  give  up  the  lion's  share  to  the 
preference  shareholders. 

Then  on  what  iiile  or  principle  are  we 
to  proceed  %  I  concur  in  what  my  noble 
and  learned  friend  has  adopted  as  the 
equitable  principle  to  be  acted  on.  There 
is  a  clear  stage  to  act  on.  The  share- 
holdei-s  have  been  all  reduced  to  one 
common  level.  £ach  shareholder  of  a 
share  represents  a  former  share  in  the 
company,  and  we   have   some  authority 
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that  between  the  several  classes  oi  share- 
holders each  represents  10/.  in  the  sub- 
scribed capital  of  the  company,  and  that 
for  the  present  purpose  and  in  this  par- 
ticular case  it  matters  not  whether  the 
10/.  had  been  actually  paid  up  in  full,  or 
subscribed  for  and  partially  paid. 

We  have  some  authority  for  this  in  TJia 
OaJsbank  Company  v.  Crwm  (5),  which, 
though  not  an  authority  in  point,  at  least 
imports  that  the  proper  interpretation  of 
"  share "  .  is  the  shareholder's  proportion 
in  the  subscribed  capital  of  the  company 
which  appears  in  his  name  on  the  register 
of  shareholders.    - 

I  am  clearly  of  opinion  that  the  only 
equitable  principle  to  be  acted  on  in  this 
case  is  that  of  equality.  That  is  an  equi- 
table principle,  and  in  giving  effect  to  that 
rule  each  and  every  shareholder  should 
receive  in  respect  of  his  share  an  equal 
proportion  of  this  surplus. 

Lord  Macnaghten. — ^The  question  in- 
volved in  this  appeal  appears  to  be  novel. 
No  direct  authority  on  the  point  was 
cited.  Nor  am  I  aware  of  any,  except  a 
decision  of  Mr.  Justice  Stirling  in  In  re  TJie 
LoTidon  and  Brighton  Stock  Exchange 
{Limited),  August  12,  1887,  which  is  only 
to  be  found  in  the  Times  reports  (10). 
The  case  of  JSheppard  v.  The  JScindCy 
Punjauby  and  Delhi  Railway  Company 
(7),  wliich  was  treated  as  an  authority  in 
the  Courts  below,  has  since  been  reviewed 
in  this  House  ;  and  in  affirming  the  deci- 
sion of  the  Court  of  Appeal,  every  one  of 
the  noble  and  learned  Lords  who  addressed 
the  House  relied  simply  and  solely  on  the 
special  circumstances  of  the  case. 

The  question  before  your  Lordships  is 
this :  In  the  liquidation  of  a  company 
limited  by  shares,  what  is  the  proper 
mode  of  distributing  a.ssets  not  required 
for  payment  of  debts  and  liabilities,  or  for 
the  costs  of  the  winding-up,  or  for  the 
adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves?  As  incidental 
to  that  question  your  Lordships  have  to 
consider  whether  the  mode  of  distribution 
can  be  in  any  way  affected  by  one  or 
more  of  the  following  circumstances — first, 

(10)  4  Times  Law  Bep.  2. 
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that  the  shares  of  the  company  were  paid 
up  unequally,  some  being  fully  paid  up, 
others  being  paid  up  only  in  part;  secondly, 
that  the  fully  paid-up  shares  were  issued 
separately  as  preference  shares,  carrying 
a  preferential  dividend  of  five  per  cent., 
without  any  further  right  to  participate 
in  the  profits  of  the  business ;  thirdly, 
that  by  the  regulations  of  the  company 
dividends  on  the  company's  shares  were 
payable  in  proportion  to  the  amounts  paid 
up  thereon. 

The  answer,  as  it  seems  to  me,  must 
depend  on  the  principles  applicable  to 
companies  limited  by  shares,  and  on  the 
provisions  contained  in  the  Companies 
Act,  1862.  It  is,  perhaps,  rather  beside 
the  mark  to  discuss  the  general  doctrines 
of  partnership,  and  to  examine  particular 
cases  of  partnership  contracts.  The 
scheme  of  the  Act  and  the  directions  to 
be  found  there  are,  I  think,  a  safer  guide 
than  any  analogies  can  be. 

Every  person  who  becomes  a  member 
of  a  company  limited  by  shares  of  equal 
amount  becomes  entitled  to  a  propor- 
tionate part  in  the  capital  of  the  company, 
and,  unless  it  be  otherwise  provided  by  the 
regulations  of  the  company,  entitled,  as  a 
necessary  consequence,  to  the  same  propor- 
tionate part  in  all  the  property  of  the  com- 
pany, including  its  uncalled  capital.  He 
is  liable,  in  respect  of  all  moneys  unpaid 
on  his  shares,  to  pay  up  every  call  that  is 
duly  made  upon  him.  But  he  does  not 
by  such  payment  acquire  any  further  or 
other  interest  in  the  capital  of  the  com- 
pany. His  share  in  the  capital  is  just 
what  it  was  before.  His  luibility  to  the 
company  is  diminished  by  the  amount 
jMiid.  His  contribution  is  merged  in  the 
common  fund.     And  that  is  all. 

When  the  company  is  wound  up  new 
r-ghts  and  liabilities  arise.  The  power  of 
the  directoi-s  to  make  calls  is  at  an  end  ; 
but  every  present  member,  so  far  as  his 
shares  are  unpaid,  is  liable  to  contribute 
to  the  assets  of  the  company  to  an  amount 
suflicient  for  the  pajTfiient  of  its  debts  and 
liabilities,  the  costs  of  winding-up,  and 
such  sums  as  may  be  required  for  the 
adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves. 

In  the  case  of  compulsory  wiadin^-up, 
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the  Act  says,  in  section  109,  that  "the 
Court  shall  adjust  the  rights  of  the  con- 
tributories  amongst  themselves,  and  dis- 
tribute any  surplus  that  remains  amongst 
the  parties  entitled  thereto." 

In  the  case  of  voluntary  winding-up 
the  language  is  not  quite  the  same,  and 
the  directions  are  rather  more  explicit ; 
not  that  there  can  be  any  difference  as  to 
the  proper  mode  of  distributing  assets  in 
the  two  cases ;  no  one  has  suggested  that. 
A  sufficient  reason  for  the  difference  of 
language  is,  I  think,  to  be  found  in  the 
circumstance  that  while  the  privilege  of 
voluntary  liquidation  is  confined  to  com- 
panies under  the  Act,  any  partnership  or 
association  consisting  of  more  than  seven 
members  may  be  wound  up  compulsorily. 
To  meet  every  case  of  compulsory  liquida- 
tion it  was  necessary  to  use  the  most 
gen3ral  language.  Besides,  it  is  obvious 
that  specific  directions,  useftd  and  proper 
for  the  guidance  of  voluntary  liquidators, 
are  not  so  requisite  when  the  liquidation 
is  under  the  Court.  As  Lord  Caims 
points  out  in  Webb  v.  Whijin  (11), "  it  has 
been  thought,  and  very  naturally  thought, 
important  in  the  case  of  voluntary  wind- 
ings up  to  make  specific  provisions  and 
to  give  specific  directions  as  to  matters 
which  were  supposed  to  be  so  plain  and 
so  necessarily  consequential  upon  the 
general  scheme  of  the  Act,  that  in  a 
winding-up  under  an  order  of  the  Court 
it  was  not  thought  necessary  to  give 
express  directions  upon  these  matters 
of  detail."  I  cannot  therefore  agree  with 
Lord  Justice  Cotton  that  sections  109  and 
133  are  to  be  read  together,  with  the 
result  that  the  more  general  language  of 
section  109  is  to  neutralise  or  obscure  the 
prima  facie  meaning  of  the  more  specific 
directions  given  in  the  case  of  a  voluntary 
winding-up. 

Tlie  consequences  that  are  to  ensue 
upon  the  voluntary  winding-up  of  the 
company  are  to  be  found  in  section  133. 
It  is  there  provided,  "  the  property  of  the 
company  shall  be  applied  in  satisfaction 
of  its  liabilities,  pari  passu,  and,  subject 
thereto,  shall,  unless  it  be  otherwise  pro- 

(11)  42  Law  J.  Rep.  Ohanc.  161,  170;  Law 
Bep.  5  H.L.  711,  736. 


vided  by  the  regulations  of  the  company, 
be  distributed  amongst  the  members  ac- 
cording to  their  rights  and  interests  in 
the  company."  Then  the  section  goes 
into  details  as  to  the  powers  of  the  liqui- 
dators, and  ends  by  saying  that  "  the 
liquidators  shall  pay  the  debts  of  the  com- 
pany, and  adjust  the  rights  of  the  con- 
tributories  amongst  then^ves." 

Now  in  the  case  of  members  of  a  com- 
pany limited  by  shares,  what  are  "their 
rights  and  interests  in  the  company,"  in 
the  absence  of  any  special  regulation ;  and 
what  are  the  rights  of  the  contributories 
amongst  themselves  which  have  to  be 
adjusted  in  the  winding-up  ? 

Amongst  the  rights  to  be  adjusted,  the 
most  important  are  those  which  arise 
when  there  is  a  difference  between  share- 
holders in  the  amount  of  calls  paid  in 
respect  of  their  shares.  Before  winding  up, 
no  such  rights  exist ;  whatever  has  been 
paid  by  the  shareholders  of  one  issue  in 
excess  of  the  contributions  of  their  fellow- 
shareholders  of  a  different  issue  must 
have  been  paid  in  pursuance  of  calls  duly 
made,  or  in  accordance  with  the  conditions 
under  which  the  shares  were  held.  While 
the  company  is  a  going  concern  no  capital 
can  be  returned  to  the  shareholders, 
except  under  the  statutory  provisions  in 
that  behalf.  There  is  therefore  during 
that  period  no  ground  for  complaint — ^no 
room  for  equities  arising  out  of  unequal 
contributions.  In  the  case  of  winding  up, 
everjrbhing  is  changed.  The  assets  have 
to  be  distributed.  The  rights  arising 
from  unequal  contributions  on  shares  of 
equal  amounts  must  be  adjusted,  and  the 
property  of  the  company,  including  its 
uncalled  capital  not  required  to  satisfy 
prior  claims,  must  be  applied  for  that 
purpose.  But  when  those  rights  are 
adjusted,  when  the  capital  is  equalised, 
what  equity  founded  on  inequality  of  con- 
tribution can  possibly  remain  1  The  rights 
and  interests  of  the  contributories  in  the 
company  must  then  be  simply  in  propor- 
tion to  their  shares.  This  was  the  view 
of  Mr.  Justice  Stirling  in  the  case  I  have 
referred  to.  Your  Lordships,  however, 
were  reminded  more  than  once  that  "  the 
Act  does  not  say  so."  You  were  told 
that  if  that  had  been  the  meaning  of  the 
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Legislatare  nothing  would  have  been  more 
eaff^r  than  to  have  said  so  in  bo  many 
words.  It  is  easy,  no  doubt,  to  make  a 
slip.  But  I  should  have  been  rather 
surprised  if  the  framers  of  this  Act,  which 
is  a  model  of  careful  and  accurate  draft- 
ing, had  foi^otten  that  the  provisions  for 
voluntary  liquidation  apply  to  some  com- 
panies which  have  not  a  capital  divided 
into  shares. 

The  ordinary  shareholders  say  that  the 
preference  shu^holders  are  entitled  to  a 
return  of  their  capital,  with  five  per  cent, 
interest  up  to  the  day  of  payment,  and  to 
nothing  more.  That  is  treating  them  as 
if  they  were  debenture-holders,  liable  to 
be  paid  off  at  a  moment's  notice.  Then 
they  say  that  at  the  utmost  the  preference 
shareholders  are  only  entitled  to  the 
capital  value  of  a  perpetual  annuity  of 
five  per  cent,  upon  the  amounts  paid  up 
by  them.  That  is  treating  them  as  if 
they  were  holders  of  irredeemable  deben- 
tures. But  they  are  not  debenture-holders 
at  aU.  For  some  reason  or  other  the 
company  invited  them  to  come  in  as 
shareholders,  and  they  must  be  treated  as 
having  all  the  rights  of  shareholders,  ex- 
cept so  far  as  they  denounced  those  rights 
on  thdr  admission  to  the  company.  There 
was  an  express  bargain  made  as  to  their 
rights  in  respect  of  profits  arising  from 
the  business  of  the  company.  But  there 
was  no  bargain — no  provision  of  any 
sort — affecting  their  rights  as  shareholders 
in  the  capital  of  the  company. 

Then  the  preference  shareholders  say 
to  the  ordinary  shareholders,  "  We  have 
paid  up  the  whole  of  the  amount  due  on 
our  shares ;  you  have  paid  but  a  fraction 
on  yours.  The  prosperity  of  a  company 
results  firom  its  paid-up  capital ;  distribu- 
tion must  be  in  proportion  to  contribu- 
tion. The  surplus  assets  must  be  divided 
in  proportion  to  the  amounts  paid  up  on 
the  shares."  That  seems  to  me  to  be 
ignoring  altogether  the  elementary  prin- 
ciples applicable  to  joint-stock  companies 
of  this  description.  I  think  it  rather 
leads  to  confusion  to  speak  of  the  assets 
which  are  the  subject  of  this  application 
as  "surplus  assets,"  as  if  they  were  an 
accretion  or  addition  to  the  capital  of  the 
company,  capable  of  being  distinguished 
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from  it  and  open  to  different  considera- 
tions. They  are  part  and  parcel  of  the 
property  of  the  company — peat  and  parcel 
of  the  joint-stock  or  common  fund — ^which 
at  the  date  of  the  winding-up  represented 
the  capital  of  the  company.  It  is  through 
their  shares  in  the  capital,  and  through 
their  shares  alone,  that  members  of  a 
company  limited  by  shares  become  en- 
titled to  participate  in  the  property  of  the 
company.  The  shares  in  this  company 
were  all  of  the  same  amount.  Every  con- 
tributory who  held  a  preference  share  at 
the  date  of  the  winding-up  must  have 
taken  that  share,  and  must  have  held  it 
on  the  terms  of  paying  up  all  calls  duly 
made  upon  him  in  respect  thereof.  In 
paying  up  his  share  in  full  he  has  done 
no  more  than  he  contracted  to  do ;  why 
should  he  have  more  than  he  bargained 
fori  Every  contributory  who  was  the 
holder  of  an  ordinary  share  at  the  date  of 
the  winding-up  took  his  share  and  held  it 
on  similar  terms.  He  has  done  all  he 
contracted  to  do ;  why  should  he  have 
less  than  his  bargain  f  When  the  pre- 
ference shareholders  and  the  ordinary 
shareholders  are  once  placed  on  exactly 
the  same  footing  in  regard  to  the  amounts 
paid  up  upon  their  shares,  what  is  there 
to  alter  rights  which  were  the  subject  of 
express  contract  % 

Observe  how  unreasonable  this  conten- 
tion on  the  part  of  the  preference  share- 
holders is.  They  do  not  propose  to  un- 
ravel the  accounts  of  the  company,  or  to 
enquire  how  long  the  company  had  the 
benefit  of  the  contributions  from  each  of 
the  two  classes  of  shareholders,  or  what 
was  the  position  of  the  company  when 
those  contributions  were  made.  It  may 
be  that  the  founders  of  the  company  made 
a  lucky  hit  at  the  outset.  Good  manage- 
ment may  have  had  something  to  do  with 
the  success  of  the  company.  And  after  all, 
something  may  perhaps  be  put  down  to 
the  fact  that  the  Ship  Canal  Company 
was  forced  to  buy  a  property  which  lay 
directly  in  the  track  of  its  undertaking. 
The  preference  shai-eholders  discard  «J1 
these  considerations.  They  take  the  date 
of  the  winding-up  as  the  date  which 
governs  the  rights  of  the  shareholders  in 
the  distribution  of  what  they  call  surplus 
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Birch  V.  Cropper^  H,L, 
fussets.  They  say,  "Our  payments  then 
were  in  excess  of  the  payments  of  the 
ordinary  shareholders."  But  that  is  a 
mere  accident.  There  was  a  time  not 
very  long  ago  when  the  contributions  of 
the  ordinary  shareholders  were  in  advance 
of  those  of  the  preference  shareholders. 
If  the  company  had  gone  on,  they  might 
soon  have  been  on  a  level  again.  The 
prosperity  of  the  company  was  not  due  to 
the  contributions  of  the  preference  share- 
holders. They  did  not  come  on  the  scene 
till  just  before  the  last  Act.  It  so  happens 
that  the  very  same  directors'  report  which 
records  their  final  payment  calls  attention 
to  the  ship  canal  as  a  practical  project. 
When  the  preference  shareholders  were 
invited  to  come  in,  the  prosperity  of  the 
company  was  assured.  The  business  was 
flourishing ;  the  shareholders  were  receiv- 
ing dividends  of  eight  per  cent.,  with  oc- 
casional bonuses,  and  the  directors  were 
in  a  position  to  borrow  at  four  per  cent. 
Instead  of  borrowing,  the  company  resolved 
to  issue  these  preference  shares,  on  the 
condition  that  they  should  be  fully  paid 
up  within  a  limited  time.  As  the  com- 
pany chose  to  admit  Mr.  Rigby's  clients 
as  shareholders,  they  must  have  the  rights 
of  shareholdei*s ;  but  I  cannot  see  why 
they  should  claim  more. 

Then  it  was  said  on  behalf  of  the  pre- 
ference shareholders  that  the  provision  for 
payment  of  dividends  in  proportion  to  the 
amounts  paid  up  on  the  shares  leads  to  an 
inference  that  the  distribution  of  surplus 
assets  was  to  be  made  in  the  same  propor- 
tion. I  do  not  think  that  it  leads  to  any 
inference  of  the  kind.  It  is  a  very  com- 
mon provision  nowadays,  though  it  Ls  not 
what  you  find  in  table  A.  And  it  is  a 
very  reasonable  provision,  because  during 
the  continuance  of  the  company,  and  while 
it  is  a  going  concern,  it  prevents  any  sense 
of  dissatisfaction  on  the  part  of  those  who 
have  paid  more  on  their  shares  than  their 
fellow-shareholders  of  a  different  issue. 
But  when  it  has  come  to  an  end  I  cannot 
see  how  it  can  be  used  to  regulate  or  dis- 
turb rights  with  which  it  had  nothing  to 
do,  even  while  it  was  in  force. 

I  am  therefore  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  must  be 
varied,  and  that  it  should  be  declared 
that,  subject  to  the  pa3rment  of  the  costs, 


charges,  and  expenses  of  the  winding-up, 
including  the  costs  of  all  parties  in  this 
application  here  and  in  the  Courts  below, 
the  assets  of  the  company  remaining  un- 
distributed, other  than  the  resei've  fund 
which  is  not  the  subject  of  this  application, 
ought  to  be  distributed  among  all  the 
shareholders  in  proportion  to  their  shares. 

Order  appealed  from  reversed,  and 
order  of,Northy  J.,  varied  by  declar- 
ing that  "  t^ie  balance  of  the  proceeds 
of  sale  of  the  said  undertakings  to 
the  Manchester  ShipCanal  Company 
remaining  after  satisfactio7i  of  all 
the  debts  and  liabilities  of  the 
Bridgewater  Navigation  Company, 
Limited,  atid  after  adjvsting  the 
rights  of  the  sfiareholders  intei'  se 
{other  than  their  rights  in  respect  of 
t/ie  purchase-money),  aivd  after  pay- 
me7it  of  t?ie  costs  of  the  liquidation 
and  repaymetU  to  the  shareholders 
{both  ordinary  and  preference)  of 
the  capital  respectively  paid  on  their 
shares,  ought  to  be  divided  amongst 
the  holders  of  aU  the  shares  of  the 
Bridyeioater  Navigation  Company, 
Limited,  in  prc^rtion  to  tlie  shares 
held  by  them  respectively'' ;  subject 
to  this  variation  Vie  order  of  North, 
J.,  affirmed.  Ordered  that  the  costs 
of  the  liquidators  and  oftheappd- 
l<int  a7id respondent  Sdiqfield  in  this 
House  and  in  the  Court  below,  03 
between  solicitor  and  client  upon  the 
higher  scale,  muy  properly  beretained 
and  paid  by  tlie  liquidators  out  of 
the  assets  of  tJie  Bridgewater  Navi- 
gation Company,  Limited;  cause 
remitted  to  the  Chancery  Division. 


Solicitors  —  Canliffe  k  Davenport,  agents  for 
T.  K.  Sampson,  Liverpool,  for  ordinary  share- 
lioldcrs ;  Burgess  &  Cozens,  agents  for  Arthur 
Buckley,  Manchester,  for  preference  share- 
holders; Cunliffe  Sc  Davenport,  agents  for 
Lingards,  Manchester,  for  liquidators,  re- 
spondents. 
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In  re  huish. 

BBADSUAW   V.   HUISH. 


Kay,  J. 

1889 
Dec.  6 

WiU^Debt  of  Te^ator^Legacy  to  Credi- 
tor— Direction  to  pay  Dthta  only — Satis- 
faction. 

When  a  testator  directs  debts  to  be  paid, 
taithout  mentioning  legacies,  t/te  presump- 
tion of  satis/action  of  a  debt  by  a  legacy  is 
rebutted, 

A  lady  gave  a  bond  to  Iher  nephew  for 
1 ,000/.,  to  be  paid  within  twelve  caleivdar 
months  of  her  death,  if  he  should  then  be 
living  or  should  have  died  leaving  issue 
him  surviving,  but  not  otherwise,  witti  in- 
terest at  Jive  per  cent,  from  her  deiu^i.  The 
bond  uxu  given  on  his  marriage,  and  as- 
signed to  the  trustees  of  his  marriage  settle- 
ment. There  was  evidence  that  the  aunt 
knew  this.  She  v)as  not  in  loco  parentis 
to  her  nephew.  By  her  will  she  bequeatfied 
3,000/.  to  this  nephew.  In  a  codicil  she 
directed  that  ^'  all  just  and  lawful  debts '' 
should  be  paid  at  once  : — Held,  that  there 
was  no  satisfaction  of  the  bond  by  tlie 
legacy,  but  that  both  vyere  payable, 

Edmunds  v.  Low  (3  Kay  (fe  J.  318 ; 
26  Law  J.  Rep.  Chanc.  432)  disapproved. 

Originating  summons. 

On  the  15th  of  March,  1878,  Margaret 
Huish  gave  her  nephew  Marcus  Bourne 
Huish — ^to  whom  she  was  not  in  loco 
parentis — ^a  bond  of  which  the  condition 
was :  ^  If  the  executors  or  administrators 
of  the  said  Margaret  Huish  shall,  within 
twelve  calendar  months  next  after  her 
decease,  pay  to  the  said  Marcus  Bourne 
Huish,  if  he  shall  be  then  living,  or  to  his 
executors,  administrators,  or  assigns,  in 
case  he  the  said  Marcus  Bourne  Huish 
shall  have  died  leaving  issue  him  surviv- 
ing, but  not  otherwise,  the  sum  of  1,000/., 
together  with  interest  for  the  same  after 
the  rate  of  five  per  cent,  per  annum  from 
the  day  of  the  death  of  the  said  Margai-et 
Huish,"  the  bond  should  be  void. 

There  was  evidence  that  the  bond  was 
given  on  the  occasion  of  M.  B.  Huish 's 
maniage.  It  was  assigned  to  the  trustees 
of  his  maiTiage  settlement,  which  was 
dat^d  March,  1878,  to  the  knowledge  of 
Margaret  Huish. 

Margaret  Huish  made  her  will  on  the 
11th  of  January,  1887,  by  which,  after  a 


devise  of  fi-eehold  estate  to  M.  B.  Huish, 
she  bequeathed  to  him  a  legacy  of  3,000/., 
and  also  left  certain  articles  in  trust  for 
him  to  be  settled  as  heirlooms.  All  legacies 
were  directed  to  be  paid  duty  free. 

On  the  same  day  she  made  a  codicil  in 
which  she  said :  "  I  wish  all  my  funeral 
expenses  and  all  my  just  and  lawful  debts 
that  I  may  owe  to  be  paid  at  once."  She 
died  on  the  21st  of  March,  1889. 

The  question  was  whether  the  debt  was 
satisfied  by  the  legacy. 

Cajm,  for  the  executors. 

Methold,  for  two  residuary  legatees. — 
The  debt  is  satisfied  by  the  legacy.  Wathen 
V.  Stnith  (1)  decided  that  not  even  a  direc- 
tion to  pay  both  debts  and  legacies  was 
sufficient  to  rebut  the  presumption  of  satis- 
faction. Although  Lord  Romilly,  M.R.,  in 
Cole  V.  WiUard  (2)  doubted  the  authority  of 
this  case,  the  Court  of  Appeal  in  Montagu 
V.  The  Earl  of  Sandwich  (3)  held  that  a 
devise  of  freehold  estate  to  an  eldest  son, 
"  subject  to  the  charges  and  inciunbrances 
thereon,"  was  not  enough  to  rebut  the 
presumption  of  satisfaction  of  a  covenant 
charging  this  freehold  estate  in  favour  of  a 
second  son,  to  whom  legacies  were  be- 
queathed in  excess  of  the  sum  secured  by 
the  covenant.  In  the  present  case  there 
was  no  consideration  for  the  bond.  It 
constituted  a  purely  voluntary  debt.  [Kay  , 
J.,  refen^ed  to  Edmunds  v.  Low  (4). J  In 
that  case  a  direction  to  pay  debts  only  was 
held  insufficient. 

Rensliaiv,  Q.C.,  and  Grosvenor  Woods,  for 
M.  B.  Huish. — There  is  no  satisfaction. 
There  are  other  gifts  to  M.  B.  Huish,  and 
the  legacy  is  not  payable  to  the  same  per- 
sons as  the  bond,  which,  as  the  testatrix 
knew  and  intended,  was  vested  in  the  trus- 
tees of  the  settlement.  Malins,  V.C.,  in 
Atkinson  v.  Littlewood  (5)  disapproved 
Watfien  v.  Smith  (1).  The  ground  for  the 
decision  against  satisfiiction  in  Lord 
Chichester  v.  Coventry  (6)  was  the  dii-ec- 
tion   to   pay   debts;   no   stress  was  laid 

(1)  4  Madd.  325. 

(2)  25  Beav.  568. 

(3)  55  Law  J.  Rep.  Chanc.  925;  Law  Rep. 
32  Oh.  D.  625. 

(4)  3  Kay  &  J.  318 ;  26  Law  J.  Rep.  Chanc. 
432. 

(6)  Law  Rep.  18  Eq.  595,  605. 
(6)  36  Law  J.  Rep.  Chanc.  673;  Law  Rep. 
2  E.  &  L  App.  71. 
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on  the  direction  to  pay  legacies.  This 
was  the  view  of  the  case  expressed  in 
Dawson  v.  Dawson  (7)  and  in  Atkinson  v. 
LiUH&wood  (5).  See  also  2  White  and 
Tudor's  Eq.  Cases,  408  (6th  ed.),  Rowe  v. 
Rowe  (8),  Hales  v.  DartU  (9),  Finchin  v. 
Simms  (10),  Charlton  v.  TTe^i  (11),  Pa^e« 
V.  GrmfeU  (12),  and  Carr  v.  Eastabrook 
(13). 

ifefarieTi,  Q.C.,  and  Buiclier^  for  others 
not  interested  in  this  point. 

Met/ioldy  in  reply. 

Kay,  J. — ^I  confess  I  think  it  is  most 
expedient  to  abide  by  broad  general  rules 
in  cases  of  this  kind.  If  fine  distinctions 
are  to  be  made  in  each  case,  the  law  is  left 
in  a  state  of  great  embarrassment  and 
doubt.  Here  is  the  case  of  a  lady  who  in 
her  lifetime  gave  a  bond  to  Marcus  Bourne 
Huish,  which  was  made  payable  to  him  in 
certain  events  which  have  happened,  and 
on  her  death  which  has  also  happened. 
After  she  had  given  the  bond,  she  made  a 
will  by  which  she  gave  him  different  bene- 
fits— ^real  estate,  chattels,  a  specific  legacy, 
and  a  legacy  of  3,000^.  She  said  nothing 
about  the  bond  in  her  will.  The  bond 
was  actually  given  to  Mr.  Huish  on  the 
occasion  of  his  marriage,  and  was  to  be 
subject  to  the  settlement  then  made,  as  it 
appears  she  knew.  She  made  a  codicil  to 
her  will  in  which  she  said  that  she  wished 
her  debts  to  be  paid  at  once  after  her 
death.  It  was  argued,  rightly,  that  this 
is  a  direction  to  pay  debts  at  once,  and  it 
singularly  affects  this  particular  debt,  be- 
cause by  the  terms  of  the  bond  the  debt 
would  not  be  payable  within  twelve  calen- 
dar months  afl^  her  death,  and  she  may 
have  had  this  very  bond  in  her  mind,  and 
wished  that  it  should  be  paid  at  once. 
However  that  may  be,  there  is  in  the 
codicil  what  was  not  strictly  necessary,  a 
direction  for  the  payment  of  debts.  Now 
it  has  long  been  settled  that  in  the  case 
of  a  debt  owing  by  a  testator,  if  the  testa- 
tor afterwards  makes  a  will,  and  gives  a 

(7)  Law  Rep.  4  Eq.  604,  610. 

(8)  2  De  Gex  &  S.  294 ;  17  Law  J.  Rep.  Chanc. 
357. 

(9)  3  Beav.  324 ;  10  Law  J.  Rep.  Chanc.  13. 

(10)  30  Beav,  119. 

(11)  30  Beav.  124. 

(12)  37  Law  J.  Rep.  Chanc.  833 ;  Law  Rep. 
Bq.  7. 

(13)^3  Ves.  561. 


legacy  of  the  same  or  a  greater  amount  to 
the  (s*editor,  and  then  in  his  will  directs 
that  his  debts  and  legacies  shall  be  paid, 
that  direction  rebuts  the  presumption  of 
satisfaction  of  the  debt  by  the  legacy. 
Now  what  difference  in  the  world  is  there 
between  a  direction  to  pay  debts  and 
legacies,  and  a  direction  to  pay  debts  only  1 
There  is  none,  because  the  gift  of  a  legacy 
is  in  itself  a  direction  that  the  legacy  shall 
be  paid.  Therefore,  all  that  is  material  is 
that  there  should  be  a  direction  that  debts 
shall  be  paid.  I^  after  giving  a  legacy  to 
his  creditor,  a  testator  says :  "  I  direct  my 
debts  to  be  paid,"  that  means,  "  Although 
I  have  given  a  legacy  to  my  creditor,  I 
direct  that  my  debt  to  him  shall  be  paid 
also."  It  seems  to  me  to  add  nothing,  for 
the  testator  to  direct  that  his  legacies  shall 
be  paid.  Accordingly,  I  think  that  the 
case  of  Edmunds  v.  Low  (4),  which  appears 
to  have  drawn  a  distinction  between  a 
direction  to  pay  debts  and  legacies,  and 
a  direction  to  pay  debts  only,  was  not 
sufficiently  considered,  and  I  find  that  the 
balance  of  authority  is  against  it.  Indeed, 
the  same  learned  Judge  who  decided  that 
case,  in  a  later  decision  of  Dawson  v. 
Dawson  (7),  after  referring  to  several  other 
decisions,  seems  to  have  come  to  the  con- 
clusion that  a  direction  to  pay  debts  only 
was  sufficient  to  rebut  the  presumption  of 
satis&xition.  I  think,  therefore,  on  the 
whole,  it  is  better  to  abide  by  that  as  a 
broad  rule  which  is  very  easy  to  under- 
stand, and  by  which  people  can  be  guided 
in  cases  of  this  kind.  It  is  not  necessary 
in  a  will  to  give  any  direction  to  pay  debts 
at  all.  If  such  a  direction  is  inserted  it 
may  be  assumed  to  be  there  for  some 
purpose.  It  is  very  likely,  if  the  testatrix 
knew  anything  about  the  law,  as  I  am 
bound  to  presume  that  she  did,  she  de- 
sired in  this  way  to  prevent  the  suggestion 
of  the  satisfiaction  of  ihe  debt  which  she 
owed  by  the  legacy.  I  therefore  hold 
that  there  is  no  satisfaction,  and  that  the 
debt  and  legacy  must  both  be  paid. 

Solicitors— F.  Needham,  agent  for  Hamilton 
Urrj,  Ventnor,  for  plaintiflfs ;  Rowcliflfe,  Rawle 
&.  Co.,  agents  for  Holland  &  Rigby,  Ashbourne ; 
W.  E.  Tyer;  and  F.  Needham,  for  defen- 
dants. 
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ALEXAKDEB  V.    SIMPSON. 


[IN  THE  CHANCBRY  DIVIBION  AND  IN 
THE  COUBT  OF  APPEAL.] 

Chitty,  J. 

1889. 
Nov.  8. 

BoWENy  L.  J. 

Fry,  L.  J. 

Nov.  26. 

Company — Special  EeaokUions — General 
Meeting— C<ympamM8 Act,  1862, «.  b\,  Table 
A,  article  35. 

A  notice  dated  the  ^rd  of  July,  1889, 
foaa  issued  to  the  shareholders  of  a  company, 
to  the  effect  that  an  extraordinary  general 
meeting  of  the  company  vxndd  he  held  on 
the  I2th  of  July,  at  a  specified  time  and 
place,  ^*for  the  purpose  of  considering,  and, 
if  deemed  advisable,  of  passing  the  sub- 
joined resolutions^^  {being  special  resclvr 
tions).  The  notice  proceeded  :  *^  should  such 
resolutions  be  duly  passed,  the  same  will  be 
submitted  for  confirmation  to  a  subsequent 
extra>ordinary  general  meeting  of  the  com- 
pany, which  win  be  held  on  Monday  the 
29eA  of  July,  1889,  at  the  same  time  and 
place"  The  regulation  contained  in  the 
articles  of  association  of  the  company  as  to 
the  notice  to  be  given  of  every  general  meet- 
ing was  in  the  same  terms  as  article  35  of 
table  A  : — Held  (affirming  the  decision  of 
Chitc7,  J.),  that  the  notice  of  the  second 
meeting,  being ,  on  its  true  construction,  notice 
of  a  conditional  meeting  to  be  held  only  if 
the  resolutions  were  duly  passed  at  the  first 
meeting,  was  not  such  a  notice  of  such  meet- 
ing as  was  required  by  section  61  of  the 
Companies  Act,  1862. 

Appeal  from  an  order  of  Chitty,  J. 

The  plaintiff  was  a  shareholder  in,  and 
the  defendants  were  the  managing  direc- 
tor and  secretary  and  two  other  directoi's 
of,  the  Idsbon-Berlyn  Gold  Fields,  li- 
mited. 

The  company  carried  on  business  under 
a  memorandum  and  articles  of  association, 
the  only  article  material  for  the  purposes 
of  this  report  being  article  52. 

52.  "...  Seven  days' notice  in  writing, 
specifying  the  place,  the  day,  and  the 
hour  of  meeting,  and  in  case  of  special 
business  the  general  nature  of  such  busi- 
ness, shall  be  given  to  the  members  before 
every  general  meeting,  but  the  non-receipt 
Vol.  59.— GHAira 


of  such  notice  shall  not  invalidate  the  pro- 
ceedings at  any  general  meeting." 

The  directors,  being  desirous  of  effecting 
a  reconstruction  of  the  company  under  the 
provisions  of  section  161  of  the  Companies 
Act,  1862,  directed  their  secretary  to 
issue  the  statutory  notices  to  the  share- 
holders of  meetings  to  consider  certain 
resolutions  for  the  voluntary  winding-up 
of  the  company  and  a  sale  of  its  pro- 
perty to  a  new  company. 

The  notice  sent  out    was,  as   &r  as 
material,  as  follows : — 
"  The  Lisbon-Berlyn  Gk>ld  Fields,  Limited. 

"jTilyS,  1889. 

"  To  the  shareholders, — ^Notice  is  hereby 
given  that  an  extraordinary  general  meet- 
ing of  the  above-named  company  will  be 
held  at  the  City  Terminus  Hotel,  Cannon 
Street,  on  Friday,  the  12th  July,  1889,  at 
two  o'clock  in  the  afternoon,  for  the  pur- 
pose of  considering,  and,  if  deemed  advis- 
able, of  passing  the  subjoined  resolutions : 
"  Resolutions. 

"  That  it  is  expedient  to  reconstruct  the 
company,  &c. 

"  That  the  liquidator  be  and  he  is  hereby 
authorised  in  accordance  with  section  161 
of  the  Companies  Act,  &c, 

"  A  copy  of  the  said  scheme  (of  recon- 
struction) and  draft  agreement  may  be 
seen  by  any  shareholder  at,  &c. 

**  Should  such  resolutions  be  duly  passed 
the  same  will  be  submitted  for  confirma- 
tion as  special  resolutions  to  a  subsequent 
extraordinary  general  meeting  of  the 
company,  which  will  be  held  on  Monday, 
the  29th  July,  1889,  at  the  same  time  and 
place. — "  By  order  of  the  Board, 
"  C.  P.  Simpson, 
"  Managing  Director  and  Secretary." 

A  meeting  was  held  on  the  12th  of 
July,  1889,  and  the  resolutions  were  duly 
passed.  The  company  sent  a  copy  of  the 
Financial  News  containing  an  account  of 
the  meeting  to  each  shareholder.  The 
plaintiff  attended  the  meeting,  and  raised 
several  objections  with  regard  to  the  con- 
duct of  the  meeting,  but  which  for  the 
purposes  of  this  report  are  immaterial.  A 
subsequent  meeting  was  held  on  the  29th 
of  July,  which  the  plaintiff  and  others  re- 
fused to  attend,  at  which  the  resolutions 
purported  to  be  confurmed.  The  plaintiff 
subsequently,  on  behalf  of  himself  and  all 
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other  shareholders  of  the  company  other 
than  the  defendants  and  the  company, 
issued  their  writ  in  this  action,  asking 
for  a  declaration  that  these  resolutions  were 
not  validly  passed,  and  that  any  dealings 
with  the  company's  undertaking,  assets, 
and  property  in  pursuance  thereof  were 
uUra  vires  against  the  company  and  void ; 
and  for  an  injunction  to  restrain  the  de- 
fendants, their  servants,  &c.,  from  carrying 
such  resolutions  or  any  of  them  into 
effect,  and  from  selling,  handing  over,  or 
transferring  the  undertaking,  assets,  and 
property  of  the  company,  or  any  part 
thereof,  to  any  new  company  in  pursuance 
thereof,  or  to  any  persons  other  than  the 
directors  of  the  plaintiff  company;  and 
on  the  8th  of  November,  1889,  the  plain- 
tiffs moved  before  Ohitty,  J.,  for  an  in- 
junction in  the  terms  of  the  writ. 

Romer,  Q,0,y  and  BramweU  DaviSf  for 
the  plaintiffs. 

^^f^t/y  Q'O.j  and  Prior,  for  the  defen- 
dants. 

Chitty,  J. — ^The  case  of  the  defendants 
is  that  the  statutory  special  resolution  has 
been  duly  passed.  The  statutory  special 
resolution  is  the  creature  of  the  statute  of 
1862,  and  there  are  certain  essentials  that 
are  required  for  the  due  passing  of  such  a 
resolution.  The  plaintiffs  attack  the  resolu- 
tion on  vaiious  grounds,  but  there  is  only 
one  upon  which  I  shall  proceed  to  give 
judgment — ^that  is,  that  due  notice  was  not 
given  of  the  meeting  which  in  fact  took 
place  on  the  29th  of  July. 

The  argument  raises  a  question  of 
general  importance.  There  are  some  par- 
ticular &cts  which  apply  to  the  case  before 
me,  but,  as  I  gather  from  the  defendants' 
argument,  the  question  is  whether  a  con- 
ditional notice  can  be  good  or  not.  Now, 
in  my  opinion,  a  conditional  notice  that  a 
meeting  will  be  held  is  not  a  good  notice. 
The  shareholders  or  members  of  the  com- 
pany who  are  entitled  to  have  the  notice 
must  be  told,  not  that  a  meeting  will  be 
held  on  a  certain  event,  but  that  it  will 
be  held.  Mr.  Rigby  has  argued  for  the 
defendants  that  the  notice  of  the  3rd  of 
July  was  not  a  conditional  notice,  but  an 
absolute  notice,  and  it  is  necessary  to  refer 
to  the  document  of  that  date  in  order  to 


see  whether  this  argument  can  be  main- 
tained or  not.  The  proposition,  to  put  it 
generally,  which  was  intended  to  be  placed 
before  the  shareholders  by  the  document 
of  the  3rd  of  July  was  that  there  were 
to  be  two  meetings  held.  The  object  was 
to  pass  a  resolution,  which  required  two 
statutory  meetings,  and  the  subject-matter 
of  the  proposed  resolution  was  the  winding- 
up  of  the  company  and  the  dealing  with 
its  assets  in  a  particular  way.  Now  the 
notice  unquestionably  was  a  good  notice 
of  the  meeting  that  was  in  hct  held 
on  the  12th  of  July.  [His  Lordship  read 
the  material  parts  of  the  notice,  and  pro- 
ceeded :]  Now  upon  that  the  argument  of 
the  defendants  is  that  that  is  notice  itself 
that  the  meeting  will  be  held  on  the  29th 
of  July,  and  in  order  to  come  to  that  con- 
clusion I  am  asked  to  reject  the  words 
*  *  should  such  resolution  be  passed. "  I  think 
that  that  argument  cannot  be  maintained. 
I  think  those  words  with  which  the  sen- 
tence commences  do  state  a  condition,  and 
that  the  fair  meaning  and  the  substance 
of  this  notice  is  that,  should  the  resolu- 
tions be  passed — ^that  is,  in  the  event  of  their 
being  passed — the  meeting  will  be  held; 
and  the  distinction  sought  to  be  established 
in  argument,  that  these  words  "which 
win  be  held  "  are  words  absolutely  to  be 
dissociated  from  the  earlier  part  of  the 
sentence,  is  an  argument  that  cannot  be 
maintained.  Then  I  read  this  notice  of  the 
3rd  of  July,  1889,  upon  its  true  and  its  fair 
construction  sus  a  conditional  notice  of  the 
second  meeting,  the  meeting  of  the  29th 
of  July ;  and  on  the  point  as  to  whether  a 
conditional  notice  is  good  or  not,  I  un- 
hesitatingly express  my  opinion  that  it  is 
not  good. 

My  observations  are  not  confined  to  this 
particular  company.  Shareholders  may  be 
living  in  all  parts  of  the  world,  and  they 
are  entitled  to  have  notice  definite  in  order 
that  they  may  make  their  arrangements 
definitely.  They  may  be  in  Scotland, 
Ireland,  or  the  Continent,  or  anywhere, 
and  they  have  to  make  their  arrangements 
to  attend;  and  how  is  a  shareholder  to 
make  arrangements  to  come  to  a  meeting 
when  he  has  notice  that  a  meeting  will  or 
will  not  be  held  in  a  certain  event  only  ? 
^  It  is  not  necessary  to  pursue  this  matter 
further.    Many  illustrations  could  be  given 
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to  shew  that  it  might  be  a  matter  of  the 
greatest    detrunent    to    shareholders    in 
general  if  it  could  be  said  that  a  condi- 
tional notice  was  a  good  notice. 

Now,  that  being  so,  the  next  point 
which  arises  is  this.  Have  the  company 
given  notice  to  the  shareholders  that  the 
resolution  was  passed  at  the  first  meeting  9 
I  have  no  hesitation  in  saying  that  if  they 
had  sent  out  a  second  notice  to  the  effect 
that  the  resolution  had  been  passed,  and 
referring  the  member  receiving  it  to  the 
document  of  the  3rd  of  July,  that  that 
would  have  been  sufficient — ^in  other  words, 
if  they  had  said,  ^^  The  resolution  has  been 
passed,  and  we  refer  you  to  our  previous 
notice  stating  that  a  meeting  will  be  held 
on  the  29th  of  July."  But  that  is  not  the 
case  I  have  to  consider.  The  case  that  I 
have  to  consider  is  simply  this,  that  the 
managing  body,  the  directors  and  secretary, 
having  before  them  a  report  in  a  financial 
paper  of  what  had  taken  place  at  the 
meeting,  send,  according  to  the  evidence, 
a  copy  of  the  newspaper  to  every  member 
of  the  company,  and  it  is  contended  that 
that  was  equivalent  to  informing  every 
member  that  the  resolution  had  been 
passed.  Unquestionably,  if  the  member 
receiving  the  newspaper  had  opened  the 
newspaper  and  read  the  part  that  was 
marked  (and  marked,  of  course,  for  the 
purpose  of  calling  his  attention  to  it),  he 
woi:dd  have  seen  somewhere  in  the  report 
of  the  proceedings  that  the  resolution  had 
been  paased.  But  is  that  sufficient )  In 
my  opinion  it  is  not. 

Thjs  is  a  question  really  of  fiu^,  and 
here  what  I  say  applies  more  especially  to 
the  particular  &cts  of  this  case.  A  member 
of  a  company  who  receives  a  notice  from 
the  company  in  accordance  with  its  articles 
may  throw  it  in  the  waste-paper  basket  if 
he  chooees,  but  he  does  so  at  his  own  peril. 

Under  the  articles  before  me  the  notice 
has  to  be  duly  given  and  duly  certified, 
and  the  statute  only  refers  to  the  service 
of  the  notice.  If  the  notice  is  sent  by  a 
prepaid  letter,  and  the  posting  be  proved, 
then  it  is  a  misfortune  in  a  case  of  this 
kind  on  the  part  of  the  member  if  he  does 
not  receive  it  in  due  time  to  attend  the 
meeting.  That  is  quite  immaterial,  but 
although  he  may  disregard  at  his  own 
peril  noticeB  sent  by  the  company,  the 
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notice  which  is  to  affect  him  must  be  some- 
thing which  emanates  from  the  company 
itself.  Mr.  Bigby  argued  apparently  that 
a  casual  conversation  would  be  sufficient. 
I  do  not  know  how  the  3,300  shareholders 
could  all  be  told  of  this  in  casual  conversa- 
tion; but  he  argued  that  a  conversation 
would  be  sufficient  to  draw  the  attention 
of  the  members  of  the  company  to  the  &ct 
that  a  resolution  had  been  passed.  If 
every  member  had  in  &ct  known,  possibly 
the  defendants  could  have  maintained  their 
case ;  but  a  man  receiving  a  financial  news- 
paper rece'^es  nothing  at  his  own  peril. 
He  is  not  oound  to  look  at  it ;  he  may 
throw  it  at  once  into  the  waste-paper 
basket  and  disregard  it,  and  it  would  be  a 
remarkable  thing  to  say  that  a  notice  could 
be  duly  given  in  that  way.  Suppose  this 
had  not  been  a  question  of  the  statutory 
condition  having  been  complied  with,  but  of 
sending  out  a  notice  convening  a  meeting, 
and  nothing  else,  and  the  only  thing  done 
was  that  a  copy  of  a  financial  newspaper 
was  sent  to  every  member,  could  it  be 
maintained  in  fiomess  and  honesty  that 
that  was  a  statutory  notice  9  The  news- 
paper contains  many  other  things,  and  a 
shareholder  or  member  receiving  it  is  not 
bound  to  read  it  through,  or  to  read  it  at 
all.  He  can  do  as  he  thinks  fit,  and  he 
does  not  on  its  receipt  act  at  his  own  peril ; 
and,  moreover,  to  apply  my  remarks  more 
to  the  case  actually  before  me,  it  is  not 
sufficient  to  send  a  notice  in  that  way. 
Even  if  the  shareholder  has  read  it,  I  am 
not  prepared  to  say  that  it  would  be 
enough  to  say,  "  You  read  it  in  the  news- 
paper," because  it  is  only  a  statement  by 
the  reporter  at  the  meeting — and  reporters 
*do  make  mistakes,  as  is  shewn  in  the  case 
before  me,  when  reporting  what  takes 
place.  It  is  not  the  company  who  say 
anything,  or  tell  the  members  that  the 
conditions  or  the  event  has  happened  on 
which  the  meeting  will  take  place.  The 
utmost  that  is  said  is  that  there  is  a  state- 
ment in  the  newspaper  that  this  thing  has 
occurred. 

Perhaps  I  have  considered  the  argu- 
ment in  greater  detail  than  is  necessary. 
I  hold,  as  a  matter  of  law,  that  a  conditional 
notice  is  not  sufficient,  and  then  I  hold 
that  there  was  no  notice  shewing  the  con- 
dition had  been  performed,  and  that  the 
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meeting  would  as  a  matter  of  £actbe  held, 
and  so  I  decide  the  motion  in  &vour  of 
the  plaintifis.  It  may  be,  of  course,  after 
all  this  discussion  that  the  defendants, 
having  a  majority,  may  be  able  to  put  the 
thing  right,  so  that  my  injunction,  which 
is  Gclj  a  temporary  one,  may  hereafter  be 
stayed.  I  grant  the  injunction,  of  course, 
until  judgment  or  Airther  order,  and  I 
will  give  you  liberty  to  apply,  Mr.  Rigby. 

From  this  decision  the  defendants  ap- 
pealed. 

Rigbf/f  Q'C,  and  Friar^  for  the  appel- 
lants, contended  that  on  the  true  construc- 
tion of  the  notice  it  was  not  a  conditional 
notice  of  a  meeting  which  might  be  held 
under  certain  circumstances,  but  of  a 
meeting  that  would  be  certainly  held ;  the 
time  and  place  were  definitely  fixed,  at 
which  time  and  place  certain  resolutions, 
which  each  shareholder  knew  required 
confirmation,  would,  if  passed  at  the 
former  meeting,  be  submitted  for  such 
confirmation. 

They  also  urged  that  the  notice  sent  to 
each  shareholder  of  the  result  of  the  former 
meeting,  informing  him  that  the  resolution 
had  been  passed,  made  the  subject-matter 
which  was  to  be  submitted  to  that  meeting 
also  definite. 

Romer,  Q.C.^  and  BramwM  Davis,  for 
the  plaintifis,  were  not  called  upon. 

BowEN,  L.  J. — It  is  impossible  for  us  to 
give  effect  to  this  appeal,  and  I  am  of 
opinion  that  it  must  be  dismissed,  with 
the  usual  consequences. 

The  order  appealed  against  is  an  order 
of  Mr.  Justice  Chitty  of  the  8th  of  No- 
vember, 1889,  by  which  he  granted  an 
injunction,  at  the  instance  of  the  plaintiff, 
suing  on  behalf  of  himself  and  other 
members  of  the  company,  which  is  the 
Idsbon-Berlyn  Gold  fields  Company 
(Limited),  to  prevent  the  defendants,  who 
are  the  managing  director  and  secretary 
and  two  of  his  colleagues,  from  carrying 
into  effect,  or  giving  any  further  effect 
to,  resolutions  which  were  passed  at  two 
meetings  of  the  company  held  on  the  12th 
and  29th  of  July,  1889.  The  application 
for  an  iiyunction  is  based  on  the  proposi- 
tion that  one,  at  aU  events,  of  these  ^wo 


meetings  has  not  been  properly  convened 
within  the  provisions  of  the  articles  of 
association  of  the  company.  The  meet- 
ings in  question  were  meetings  which 
were  governed  generally  by  section  51  of 
the  Act  of  1862  ;  but  it  is  not  necessary 
for  us  to  discuss  that  question,  because 
the  real  point  in  this  case  is  whether  the 
articles  of  association  of  the  company,  and 
in  particular  the  52nd  article  of  associa- 
tion, has  been  complied  with,  so  far  as  re- 
gards the  summoning  of  these  two  meet- 
ings. No  objection  is  taken  here  to  the 
validity  of  the  proceedings  at  the  first 
meeting.  We  have,  therefore,  to  consider 
whether  the  meeting  of  the  29th  of  July, 
1889,  which  is  the  second  of  the  extra- 
ordinary general  meetings,  which  it  was 
proposed  to  hold  in  order  to  ratify  the 
resolutions  that  were  passed  at  the  first, 
was  in  feet  properly  convened  by  the  notice 
which  is  before  us.  The  52nd  article  of 
association  provides  that  ''seven  days' 
notice  in  writing  specifying  the  place,  tiie 
day,  and  the  hour  of  meeting,  and  in  case 
of  special  business  the  general  nature  of 
such  business,  shall  be  given  to  the  mem- 
bers before  every  geneml  meeting.''  Now 
the  question  which  we  have  accordingly 
to  determine  is  a  question  of  construction. 
We  have  to  construe  the  notice  that  was 
issued  on  the  3rd  of  July,  1889,  and 
which  is  a  compound  notice,  the  former 
portion  of  which  is  directed  to  the  notice 
of  the  first  of  the  two  extraordinary 
general  meetings,  and  the  second  portion 
of  which  deals  with  the  extraordinary 
general  meeting  of  the  29th  of  July,  the 
validity  of  which  is  the  matter  now  to 
be  decided.  It  is  a  question  of  construc- 
tion, and  Mr.  Rigby  has  asked  us  to  put 
what  I  suppose  may  be  called  a  benevo- 
lent construction  upon  this  notice,  so  as  to 
give  effect  to  matters  which  were  honestly 
and  bona  Jide  transacted  at  the  second 
meeting,  and  which  it  would  be  a  pity, 
and  perhaps  injurious  to  the  company,  to 
disturb.  It  seemjs  to  me  it  is  impossible 
for  us  to  adopt  the  view  that  a  benevolent 
construction  ou^ht  to  be  put  on  commer- 
cial notices.  What  we  have  to  consider 
is,  not  what  in  the  result  is  to  be  the 
construction,  but  what  was  the  meaning 
which  persons  of  the  character  to  whom 
this  matter  waa  tuldressed  aa  refisonable 
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men  would  attach  to  it  at  the  time  they 
received  it. 

It  is  hardly  necessary  to  dilate  upon 
the  difficulty  in  which  we  should  he  placed 
if  we  were  to  consider  that  a  document 
was  capable  of  two  constructions,  one  the 
proper  construction  to  be  put  on  it  at  the 
moment  it  is  received,  and  another  and 
subsequent  construction  of  a  more  bene- 
volent character,  that  might  be  placed 
upon  the  document  in  the  result  by  a 
Ck>urt  of  law  which  was  anxious  not  to 
disturb  matters  that  had  already  passed. 
'  The  test  is,  what  is  the  &.ir  businesslike 
construction  which  business  men  in  the 
position  of  shareholders  would  place  on 
this  document  when  they  received  it) 
And  it  is  by  applying  that  test  that  I 
propose  to  deliver  my  opinion. 
\ '  Now,  the  paragraph  to  be  discussed  is 
as  follows:  "Should  such  resolutions  be 
duly  passed"  (that  is,  the  resolutions 
which  it  was  proposed  to  bring  before 
the  first  extraordinary  general  meet- 
ing), "the  same  will  be  submitted  for 
confirmation  as  special  resolutions  to  a 
subsequent  extraordinary  general  meeting 
of  the  company,  which  will  be  held  on 
Monday  the  29th  of  July,  1889,  at  the 
same  time  and  place."  If  that  paragraph 
is  to  be  read  as  a  notice  that  the  subse- 
quent extraordinary  general  meeting  of 
tiie  company  would  only  be  held  on  Mon- 
day the  29th  of  July,  in  the  event  of  the 
passing  of  the  former  resolution,  it  is  ob- 
vious that  it  would  not  be  a  good  notice, 
because  it  would  leave  the  shareholders 
who  got  the  notice  in  ignorance  whether 
or  no  the  general  meeting  of  the  29th  of 
July  was  to  be  held.  They  would  only 
know  that  it  would  be  held  in  a  particular 
contingency.  They  would  not  know 
whether  that  contingency  would  necep* 
sarily  occur  or  not,  and  it  could  not  be 
cured  by  subsequently  acquiring  informa- 
tion from  the  sources  open  to  them  that 
the  resolutions  had  in  &ct  been  passed. 
The  point  is,  not  what  the  notice  in  time 
became,  when  it  was  perhaps  too  late  for 
it  to  be  valid  under  the  articles,  but  what 
it  was  at  the  time  when  it  was  received 
by  the  shareholders,  and  while  it  was 
in  time  still  to  give  proper  notice.  Mr. 
Bigby  has  argued  that  this  paragraph  is 
capable  of  another  construction,  which  is 
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this,  that  an  extraordinary  general  meet- 
ing would  at  all  events  be  held,  but  that 
the  words  "should  such  resolutions  be 
duly  passed  "  are  words  which  only  ap- 
plied to  what  was  to  be  done  at  the  sub-  ' 
sequent  extraordinary  general  meeting 
of  the  company  when  it  took  place.  Of 
those  two  opposite  constructions,  which  is 
the  plain  and  businesslike  one )  Is  this 
really  a  notice  that  an  extraordinary 
general  meeting  would  be  held  whether  it 
was  necessary  to  hold  it  or  not,  because 
that  is  what  Mr.  Eigb/s  construction 
comes  to ;  or  is  it  to  be  read  in  the  more 
obvious  way,  that  if  the  resolutions  which 
required  a  subsequent  extraordinary  gene- 
ral meeting  to  be  held  were  passed  at  the 
former  meeting,  then,  and  in  that  event 
only,  the  extraordinary  general  meeting 
would  be  held  %  It  seems  to  me  that  a 
shareholder  would  consider  that  the  ex- 
traordinary general  meeting  of  the  29th  of 
July  was  only  to  be  held  in  the  event  of 
its  being  necessary — ^that  is  to  say,  in  the 
event  of  the  resolutions  being  passed  at 
the  former  meeting — ^because,  if  he  took 
any  other  view,  he  would  have  to  conclude 
that  the  directors  of  the  company  were 
summoning  a  meeting,  which  in  one  con- 
tingency would  bring  the  shareholders 
from  all  parts  of  London,  or,  for  anything 
I  know,  from  all  parts  of  England,  for  no 
purpose  at  all,  and  when  there  was  no 
business  at  all  to  be  transacted.  It  does 
not  seem  to  me  to  be  businesslike  or 
reasonable  to  suppose  it  was  intended  by 
this  general  notice  that  an  extraordi- 
nary general  meeting  should  be  held  on 
the  29th  of  July  whether  there  was  any 
business  for  it  or  not,  when  you  find  apt 
words  are  to  be  found  in  the  paragraph 
which  in  their  ordinary  grammatical  sense 
imply  that  the  extraordinary  general 
meeting  of  the  29th  of  July  would  only 
be  held  in  case  it  was  wanted. 

I  regret  very  much  that  our  decision  is 
a  decision  which  will  cause  a  great  deal  of 
trouble  in  the  affairs  of  this  company ;  but 
it  is  not  a  technical  matter  at  all.  The 
difficulty  cannot  be  properly  described  as 
a  technical  one.  The  construction  of  a 
notice  convening  an  extraordinary  general 
meeting  of  a  company  is  not  a  technical 
matter  at  all,  and  I  agree  entirely  with 
what  Mr.  Justice  Chitty  has  said  as  to 
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the  extreme  importance  that  these  notices 
should  be  so  plain  that  those  who  run 
may  read,  and  that  they  should  be  con- 
strued in  a  sense  in  which  business  men 
to  whom  they  are  addressed  would  un- 
derstand them.  Great  as  is  the  incon- 
venience, we  are  bound  to  put  on  this 
document  the  true  construction  which  all 
the  shareholders  would  put  upon  it  at 
the  time  they  received  it,  and  to  dismiss 
this  appeal — and,  in  my  opinion,  it  ought 
to  be  dismissed  with  costs — of  course  regret- 
ting that  any  business  inconvenience  may 
result  from  a  flaw  in  the  notice  which  has 
been  sent. 

Fry,  L.J.,  concurred. 


Solicitors — Powell  k  Bart,  for  appellants ;  Snell, 
Son  k  Oreenip,  for  respondents. 


[IN  THE  COURT  OF  APPBAL.] 
Cotton,  L.  J, 

BOWEN 

Fry, 


OTTON,  1j.J."\ 
tOWEN,  L.J.  I 
RY,  LJ.  V 

1889.        I 
Dec.  10.     J 


STUART  V.   DIPLOCK 
BROTHERS. 


Covencmt  not  to  carry  on  Particular 
BtiHneas — Sale  of  certain  Articles  com- 
prised therein — Overlapping  Btisiness, 

The  sale  by  a  hosier  in  the  ordinary 
course  of  his  business  of  certain  articles 
sold  by  a  ladies^  outfMer,  is  not  a  breach  of 
a  covenant  not  to  carry  on  the  business  of 
a  ladies^  ou^JUter,  even  if  the  articles  sold 
form  a  subskmticU  part  of  the  business  of  a 
ladies*  outfitter. 

Fielden  v.  Slater  (38  Law  J.  Hep* 
Chanc.  379;  Law  Rep.  7  Ch.  D.  523) 
distinguished. 

Decision  ofKjEKEWiCH,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J. 

In  1879  WilHcombe  and  Oakley  granted 
to  one  Stuart  a  lease  of  a  shop,  No.  10 
Mount  Pleasant,  Tunbridge  Wells,  for  a 
term  of  twenty-one  years.  The  lease  con- 
tained a  covenant  by  the  lessors  (who 


were  the  owners  of  the  a4Joining  dwelling- 
houses  and  shops  known  as  Nos.  9, 11,  and 
12  Mount  Pleasant)  with  the  lessee  that 
the  lessors  would  not  ''permit  or  suffer 
to  be  carried  on  at  or  upon  the  adjoining 
dwelling-houses  or  shops  known  as  Nos. 
11  and  12  Mount  Pleasant,  the  trade 
or  business  of  ladies*  outfitting,  juvenile 
outfitting,  or  sale  of  baby-linen,  nor  give 
their  consent  to  such  trades  or  businesses 
being  carried  on  at  or  upon  the  shop  No.  9 
Mount  Pleasant.  The  shop  No.  9  Mount 
Pleasant  was  then  occupied  by  a  wine- 
merchant. 

Stuart  carried  on  at  No.  10  Mount 
Pleasant  the  businesses  of  ladies'  outfitting, 
juvenile  outfitting,  and  sale  of  baby-linen 
down  to  his  death  in  August,  1886,  and 
since  then  the  same  businesses  have  been 
carried  on  by  Stuart's  widow,  the  plaintiff 
in  this  action,  who  was  his  executrix  and 
universal  legatee. 

Willicombe  and  Oakley  subsequently 
sold  their  reversion  in  the  leases  of  the 
shops  to  Andrews  &  Stone,  who,  in  Sep- 
tember, 1885,  entered  into  an  agreement 
for  a  lease  to  the  defendants  of  No.  9 
Mount  Pleasant.  It  was  admitted  that 
the  defendants  took  the  shop  with  notice 
of  the  restrictive  covenant  by  the  lessors 
contained  in  the  lease  of  1 879.  In  March, 
1888,  Andrews  &  Stone  granted  a  lease  of 
No.  9  to  the  defendants  for  twenty-one 
years.  The  lease  contained  a  covenant  by 
the  defendants  with  Andrews  &  Stone  not 
to  carry  on  upon  the  premises  the  busi- 
nesses of  ladies'  underclothing  (except 
vests  and  stockings,  which  the  trade  term 
hosiery  includes),  juvenile  outfitting  (ex- 
cept vests  and  stockings),  or  sale  of  baby- 
linen,  being  the  business  carried  on  at  the 
adjoining  shop  by  Mrs.  Stuart." 
•  The  defendants  carried  on  the  business 
of  fancy-drapers  and  hosiers,  and  in  the 
course  of  their  business  they  sold  certain 
articles  of  ladies'  underclothing,  such  as 
vests,  drawers,  and  combinations  made  of 
merino,  wool,  cotton,  or  Anglo-Indian  (a 
mixture  of  ^Uk  and  cotton),  but  not  of 
linen. 

The  plaintiff  brought  this  action  against 
the  defendants  to  restrain  them  from  carry- 
ing on  at  No.  9  Mount  Pleasant  the  trades 
or  businesses  of  ladies'  outfitting,  juvenile 
outfitting!  or  sale   of  baby-linen.      The 
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onlj  matter  really  in  question  between 
the  parties  was  the  business  of  a  ladies' 
outfitter,  and  the  plaintiff  contended  that 
the  sale  by  the  defendants  of  the  above- 
mentioned  articles  was  a  breach  of  the 
restrictive  covenant  contained  in  the  lease 
of  No.  9  Mount  Pleasant.  The  defen- 
dants contended  that  they  sold  the  articles 
complained  of  in  the  ordinary  course  of 
their  business,  and  that  it  was  not  carry- 
ing on  the  business  of  a  ladies*  outfitter. 

From  the  evidence  it  appeared  that  the 
business  of  a  ladies'  outfitter  included  the 
sale  of  all  articles  of  imderclothing,  and  of 
hatSy  caps,  and  handkerchiefs.  Kekewich, 
J.,  held  that  the  articles  complained  of 
sold  by  the  defendants  in  the  coiu-se  of 
their  business  were  an  essential  part  of 
the  business  of  a  ladies'  outfitter,  and  that 
the  defendants  had  committed  a  breach  of 
the  restrictive  covenant,  and  granted  an 
injunction. 

The  defendants  appealed  firom  this  de- 
cision. 

EverUty  Q.C,  and  Dawney^  for  the  ap- 
pellants.— ^The  question  is,  whether  a  cove- 
nant not  to  carry  on  the  business  of  a 
ladies'  outfitter  is  broken  by  hosiers  sell- 
ing in  the  ordinary  course  of  their  business 
certain  articles  which  are  also  sold  by 
ladies'  outfitters.  The  covenant  is  not  to 
carry  on  the  business  of  a  ladies'  outfitter, 
and  does  not  in  any  way  refer  to  the  sale 
of  any  articles  included  in  that  business. 
In  construing  that  covenant,  the  meaning 
must  not  be  stretched  beyond  the  ordinary 
meaning  of  the  words — German  v.  Cha/p- 
man  (1)  and  IIoU  v.  CoUyer  (2).  If  the 
plaintiff's  contention  is  right,  the  sale  by 
the  defendants  of  a  single  article  included 
in  the  business  of  a  ladies' outfitter  would  be 
a  breach  of  the  covenant.  The  covenant,  so 
fer  as  it  relates  to  No.  9  Mount  Pleasant, 
is  that  the  lessors  will  not  consent  to  the 
business  being  carried  on  on  the  premises, 
und  it  is  doubtful  whether  that  covenant 
can  be  enforced  against  the  defendants. 
We  submit  that  the  decision  of  Kekewich, 
J.,  cannot  be  sustained. 

(1)  47  Law  J.  Rep.  Chanc.  250 ;  Law*  Rep. 
7  Ch.  D.  271. 

(8)  60  Law  J.  Rep.  Chanc.  311  Law  Rep. 
16  Ch.  D.  718. 


Chadwyck  ffealey  (Warmmgton^  QO,, 
with  him),  for  the  respondent. — It  is  ad- 
mitted that  the  defendants  took  the  lease 
of  their  house  with  notice  of  the  restric- 
tive covenant,  and  it  can,  therefore,  be 
enforced  against  them — The  Nottingham 
Patent  Brick  and  Tile  Company  v.  BvMer 
(3).  The  articles  sold  by  the  defendants 
form  a  substantial  part  of  the  business 
of  a  ladies'  outfitter,  and  if  a  man  sells 
articles  which  constitute  a  substantial  part 
of  a  trade,  that  is  a  breach  of  a  covenant 
not  to  carry  on  that  trade.  Fielden  v. 
Slater  (4)  is  very  like  the  present  case,  " 
and  is  a  direct  authority  on  the  point. 

Cotton,  L.J. — ^This  is  a  claim  by  a  lady, 
who  carries  on  the  business  of  a  ladies' 
outfitter  at  a  house  which  she  holds  under 
a  lease,  to  restrain  the  defendants  from 
carrying  on  the  trades  or  businesses  of 
ladies'  outfitting,  juvenile  outfitting,  or 
sale  of  baby-linen,  and  she  makes  her 
daim  on  the  ground  that  the  defendants 
took  the  lease  of  their  house  with  notice  of 
a  covenant  entered  into  by  their  landlord 
with  her  predecessor  in  title,  which,  she 
says,  prevents  them  carrying  on  the 
business  which  they  are  carrying  on. 
The  covenant,  so  far  as  it  relates  to  the 
house  occupied  by  the  defendants,  was 
that  the  landlords  would  not  give  '^  their 
consent  to  such  trades  or  businesses  being 
carried  on  at  or  upon  the  shop  No.  9 
Moimt  Pleasant."  It  has  been  suggested 
whether  there  is  anything  in  that  cove- 
nant which  can  be  enforced  against  the 
defendants.  The  question  whether  a 
covenant  which  only  bound  the  lessors 
"not  to  consent"  to  the  carrying-on  of 
certain  businesses  in  the  house  occupied 
by  the  defendants  can  be  enforced  at  all 
against  the  defendants,  within  the  prin- 
ciple of  Ttdk  V.  Moxliay  (5),  is  one  of 
some  importance.  I  do  not  intend  to 
give  any  opinion,  because  it  has  not  been 
seriously  argued  by  the  appellants. 

But  we  ai'e  all  of  opinion  that  the  de- 
fendants are  not  carrying  on  the  business 

(3)  54  Law  J.  Rep.  Q.B.  545 ;  66  Law  J. 
Rep.  Q.B.  280 ;  Law  Rep.  16  Q.B.  D.  261 ;  ibid. 
16  Q.B.  D.  778. 

(4)  38  Law  J.  Rep.  Chanc.  379;  Law  Rep. 
7  Chanc.  523. 

(6)  2  PhU.  774 ;  18  Law  J.  Rep.  Chanc.  88. 
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of  ladies'  outfitters.  The  evidence  shews 
that  the  business  of  a  ladies'  outfitter  is  to 
sell  all  articles  of  ladies'  underclothing, 
and  it  appears  that  ladies'  outfitters  also 
sell  other  articles,  such  as  hats,  caps,  and 
handkerchiefs.  The  defendants  are  carry- 
ing on  a  hosier's  and  draper's  business,  and 
are  selling  some  articles  which  are  often 
sold  by  drapers  but  are  also  sold  by 
ladies'  outfitters.  Mr.  Justice  Kekewich 
came  to  the  conclusion  that  the  busi- 
ness of  a  ladies'  outfitter  could  not  be 
successfully  carried  on  without  the  sale 
of  these  articles,  and  that,  therefore,  the 
defendants  by  selling  the  articles  were 
carrying  on  the  business  of  ladies'  out- 
fitters, and  on  this  ground  he  granted  the 
injunction.  In  my  opinion  that  view  is 
erroneous.  If  the  articles  sold  by  the  de- 
fendants made  up  the  business  of  a  ladies' 
outfitter  it  would  be  a  different  thing; 
but  the  sale  of  one  or  two  articles  essential 
to  the  business  of  a  ladies'  outfitter  is  not 
enough  to  constitute  a  carrying-on  of  the 
business  of  a  ladies'  outfitter.  For  ex- 
ample, the  sale  of  stays  or  corsets  is  part 
of  the  business  of  a  ladies'  outfitter ;  but 
could  it  be  said  that  any  one  who  was 
carrying  on  the  business  of  making  and 
selling  stays  or  corsets  was  carrying  on 
the  business  of  a  ladies'  outfitter)  As 
Lord  Justice  Bowen  said  in  the  course  of 
the  argument,  if  a  man  sells  a  number  of 
articles  which  a  ladies'  outfitter  does  not 
sell,  and  does  not  sell  a  number  of  articles 
which  a  ladies'  outfitter  does  sell,  though 
he  sells  some  of  them,  can  it  be  said  that 
he  is  carrying  on  the  business  of  a  ladies' 
outfitter  f  The  sale  of  one  or  two  articles 
essential  to  the  business  of  a  ladies'  out- 
fitter is  not  enough  to  make  the  vendor 
carry  on  the  business  of  a  ladies'  outfitter. 
Here  the  defendants,  who  are  drapers,  are 
selling  in  the  ordinary  course  of  their  busi- 
ness many  articles  which  are  not  sold  by 
ladies'  outfitters  j  they  are  also  selling  in 
the  ordinary  course  of  their  business  the 
articles  complained  of  which  are  sold  by 
ladies'  outfitters,  and  the  question  is  whe- 
ther they  are  carrying  on  the  business  of 
ladies'  outfitters.  The  covenant  does  not 
restrain  them  from  selling  any  of  the 
articles  sold  by  a  ladies'  outfitter.  If 
there  was  a  mere  colourable  omission  of 
some  of  the  articles  sold  by  ladies'  outfitters, 


it  would  be  a  different  matter.  It  is  ad- 
mitted, however,  that  there  is  no  evidence 
of  that  kind  here.  Therefore,  in  my  opi- 
nion, assuming  the  covenant  restricts  the 
defendants  from  carrying  on  the  business 
of  ladies'  outfitters,  there  is  nothing  on  the 
evidence  to  shew  that  they  are  carrying 
on  the  business  of  ladies'  outfitters,  though 
they  sell  some  of  the  artides  sold  by 
ladies'  outfitters.  The  respondent  relied 
on  the  case  of  Fidden  v.  Slater  (4) ;  but  in 
that  case  the  covenant  was  not  merely 
not  to  use  or  occupy,  or  permit  to  be  used 
or  occupied,  a  certain  house  ^'  as  an  inn, 
public-house,  or  tap-room,"  but  also  not  to 
use  it  for  the  sale  of  certain  specified  ar- 
ticles— ^namely,  spirituous  liquors,  ale,  or 
beer.  In  my  opinion  we  ought  not  to 
hold  that  the  defendants  should  be  re- 
strained from  selling  the  articles  com- 
plained of,  and  the  appeal  must  be  al- 
lowed. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  will  assume  that  of  which  I  am  by  no 
means  convinced,  that  the  defendants  are 
under  an  obligation  not  to  carry  on  the 
business  of  a  ladies'  outfitter.  Assuming 
that  to  be  so,  it  is  not  the  same  thing  as 
an  obligation  not  to  carry  on  any  part  of 
the  same  business.  The  business  of  a 
ladies'  outfitter  is  one  business,  the  busi- 
ness of  a  hosier  is  another  and  distinct 
business.  The  two  businesses  touch  each 
other  in  the  sale  of  some  four  common 
articles.  A  man  does  not  become  a  ladies' 
outfitter  by  his  selling  in  the  ordinary 
course  of  a  wholly  distinct  business  some 
of  the  articles  which  are  sold  by  ladies' 
outfitters.  In  my  opinion,  the  obligation 
is  not  broken  by  taking  an  essential  part 
of  the  business  of  a  ladies'  outfitter,  if 
that  part  was  also  an  essential  part 
of  the  business  the  defendants  were  oona 
Ude  carrying  on;  nor  even  by  taking  a 
substantial  part  of  the  former  business,  if 
that  part  was  also  a  substantial  part  of 
another  business  which  the  defendants 
were  not  prohibited  from  carrying  on. 
Of  coiu'se,  the  case  would  be  different  if 
the  defendants,  imder  the  colour  of  carry- 
ing on  the  business  of  hosiers,  really  carried 
on  the  business  of  ladies'  outfitters.  The 
appeal  succeeds,  and  the  action  must  be 
dismissed,  with  costs. 
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Fry,  L.J. — ^The  plaintiff  sues  on  the 
ground  that  the  defendants  took  with 
notice  of  a  covenant  in  the  lease  of  1879, 
by  which,  as  to  the  houses  Nos.  11  and  12, 
the  lessors  covenanted  not  to  permit  cer- 
tain businesses  to  be  carried  on,  but  as  to 
No.  9  they  only  covenanted  not  to  consent 
to  these  businesses  being  carried  on.  I  am 
not  convinced  that  the  defendants  who 
occupy  No.  9  could  be  restrained  on  the 
ground  that  they  had  notice  of  such  a 
covenant.  But,  even  if  they  could,  the 
plaintiff  must  &ul.  The  covenant  is  not 
to  carry  on  three  businesses  mentioned ;  it 
does  not  relate  to  any  parts  of  these  busi- 
nesses, or  to  the  sale  of  any  particular 
articles.  A  covenant  of  this  sort  must 
not  be  stretched  beyond  the  ordinary 
meaning  of  the  words.  The  business  of  a 
ladies'  outfitter  is  principally  confined  to 
underclothing,  and  a  ladies'  outfitter  sells 
some  goods  sold  by  hosiers,  and  some 
goods  which  are  not  sold  by  hosiers.  The 
two  businesses  overlap  as  to  the  sale  of 
some  goods.  Can  it  be  said  that  a  hosier 
is  carrying  on  the  business  of  a  ladies' 
outfitter  because  in  the  course  of  his  busi- 
ness he  sells  four  articles  which  are  sold 
by  a  ladies'  outfitter  1  If  that  is  so,  the 
converse  will  be  true  in  the  case  of  a 
ladies'  outfitter  selling  articles  sold  by  a 
hosier,  and  the  result  will  be  that  every 
hosier  will  be  a  ladies'  outfitter,  and  every 
ladies'  outfitter  wiU  be  a  hosier.  I  think, 
therefore,  that  the  plaintiff  has  no  cause 
of  action,  and  the  appeal  must  succeed. 

Appeal  (Mowed, 


Solicitors  —  Edward  Chester,  for  appellants ; 
Sole,  Tamer  k,  Knight,  agents  for  W.  C. 
Cripps,  Tonbridge  Wells,  for  respondent. 
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[IN  THE   COURT   OF  APPKAL] 
Cotton,  L.J. ' 
BowEN,  L.J. 

Fry,  L.J.        >  gbay  v.  smith. 

1889. 
Dec.  15. 

Specific  Per/oTmcmce  —  Partnership  — 
Agreement  to  retire — Interest  in  La/nd — 
In/ormal  Agreement — Statute  of  Fravds — 
Right  to  use  Name  of  retiring  Partner. 

G.y  S.,  <i:  B.  being  engaged  in  a  partrwr- 
slitp  which  otvned  leaseholds,  B.  signed  the 
foUounng  document ,  "  Bough  draft  menw- 
raiidumfh  from  Gray,  Smith,  do  Bennett, 
This  is  to  record  thxU,  in  consideration  of 
Gray  or  his  executors  paying  Bennett  or 
his  assigns  the  swn  of  \00l,  on  the  1st  of 
Ja/ntiary,  1890,  and  the  sum  of  lOOl.  on 
every  1st  of  January  for  the  nine  sue- 
ceeding  years,  Bennett  agrees  to  withdraw 
from  the  firm  of  Gray,  Smith  <fc  Ben/nett " ; — 
Held,  thott  there  uxis  a  concluded  agreement 
that  Bermett  should  retire  from  the  partner- 
ship, and  that  his  withdrawal  should  be 
imrnediate  ;  that  as  part  of  the  partnership 
assets  consisted  of  leaseholds,  the  agreement 
camie  within  section  4:  of  the  Statute  of 
Frauds,  but  thai  it  contahied  all  the  essential 
terms  of  the  contract,  amd  uxls  a  sufficient 
acknowledgment  in  writing  by  Beiinett 
within  the  statute,  and  was  enforceable 
against  him. 

Decision  of  Kekewich,  J.  {reported  58 
Law  J.  Rep.  Chanc.  863),  affirmied. 

This  case  came  before  the  Court  on  an 
appeal  by  the  defendant  Bennett  and  a 
cross-appeal  by  the  plaintiff  fi^om  a  deci- 
sion of  Kekewich,  J.,  reported  58  Law  J. 
Rep.  Chanc.  803. 

The  plaintiff  and  the  defendants  Smith 
and  Bennett  carried  on  business  in  part- 
nership as  soap  manu&xiturers  under  the 
firm  of  Gray,  Smith  &  Bennett,  and  in 
May,  1888,  they  agreed  that  the  defendant 
Bennett  should  retire  and  sell  his  share 
to  the  plaintiff. 

On  the  3l8t  of  May,  1888,  Bennett 
signed  the  following  memorandum,  which 
was  written  on  paper  on  which  the  name 
of  the  firm  was  stamped  or  printed : 
"  Rough  draft.  Rockingham  Soap  Works, 
Wath-upon-Dearne,  May  31,  1880.-— -Me- 
morandum fix)m  Gray,  Smith  &  Bennett. 
U 


Digitized  by 


Google 


146 


CHANCEBY  DIVISION. 


[N.S. 


Oray  v.  Smithy  -^PP* 
This  is  to  record  that,  in  consideration  of 
William  Gray  or  his  executors  paying 
H.  0.  Bennett  or  his  assigns  the  sum  of 
100^.  on  the  1st  of  January,  1890,  and 
the  sum  of  100^.  on  every  1st  of  January 
for  the  nine  succeeding  years,  H.  C.  Bennett 
agrees  to  withdraw  from  the  firm  of  Gray, 
Smith  &  Bennett." 

The  plaintiff,  on  the  fe-ith  of  the  ar- 
rangement, provided  moneys  to  carry  on 
the  business,  but  two  months  after  sign- 
ing the  memorandum  the  defendant 
Bennett  repudiated  the  contract,  and  re- 
fused to  execute  an  assignment  of  his 
share  in  the  partnership  to  the  plain- 
tiff. 

The  plaintiff  by  the  present .  action 
claimed  specific  performance  of  the  agree- 
ment, and  a  declaration  that  the  partner- 
ship had  been  thereby  dissolved.  The 
partnership  property  included  certain 
leasehold  premises  which  were  vested  in 
all  three  partner's. 

The  defendant  Bennett  set  up  the  de- 
fence that  there  was  no  enforceable  con- 
tract, that  the  memorandum  did  not 
contain  all  the  terms  of  the  agreement, 
and  that  if  there  was  any  contract  it  was 
not  sufficient  to  satisfy  the  Statute  of 
Frauds,  having  regard  to  the  fiict  that  it 
involved  a  sale  of  an  interest  in  land. 

The  defendant  Smith  did  not  deliver 
any  statement  of  defence. 

Kekewich,  J.,  held  that,  as  the  agreement 
was  to  retire  fix>m  a  partnership  the  assets 
of  which  included  an  interest  in  land, 
and  it  was  an  essential  term  of  the  agree- 
ment that  the  retiring  pjutner  should 
assign  his  share  in  the  assets,  the  contract 
was  within  the  4th  section  of  the  Statute 
of  Frauds,  and  must  be  in  writing,  but 
that  the  memorandum  contained  all  the 
essential  terms  of  the  contract,  and  was 
a  sufficient  acknowledgment  in  writing 
by  Bennett,  and  enforceable  against  him 
within  the  statute;  and  made  a  declaration 
that  the  plaintiff,  as  against  Bennett,  was 
entitled,  to  specific  performance  of  the 
agreement,  with  consequential  relief.  He 
intimated  that  the  plaintiff  would  not  be 
entitled  to  use  Bennett's  name  as  part  of 
the  title  of  the  new  finn. 

Bennett  appealed  from  this  decision  so 
far  as  it  declared  that  the  plaintiff  was 
entitled  to  specific  performance,  and  the 


plaintiff  appealed  so  fiir  as  he   was  re- 
strained from  using  Bennett's  name. 

n.  Terrell,  in  support  of  Bermett's 
appeal. — The  memorandum  of  the  31st  of 
May,  1888,  does  not  amount  to  an  agree- 
ment between  the  plaintifi*  and  the  defen- 
dant Bennett  which  is  capable  of  being 
enforced.  It  was  not  a  concluded  agree- 
ment, but  a  mere  memorandum,  and  the 
intention  of  the  parties  was  that  the  terms 
should  be  embodied  in  a  subsequent  con- 
tnict,  two  of  the  terms  being  that  the 
plaintiff  should  give  Bennett  an  indemnity, 
and  that  a  time  for  Bennett's  withdrawal 
from  the  partnership  should  be  stated. 
The  memor-andum  was  in  fact  only  part 
of  the  negotiations  which  were  taking 
place  between  the  parties.  With  regard 
to  this  memorandum  not  mentioning  the 
date  for  Bennett's  withdrawal  from  the 
partnership,  the  principle  to  be  applied  is 
the  same  as  in  the  case  of  an  agreement 
for  lease.  If  an  agreement  for  a  lease 
does  not  mention  the  date  from  which  the 
lease  is  to  commence,  it  cannot  be  enforced. 
So  here  the  memorandum  cannot  be  en- 
forced, no  date  is  inserted  from  which  it 
is  to  operate,  and  there  is  nothing  in  the 
memorandum  to  shew  that  it  is  to  operate 
forthwith.  My  first  point,  therefore,  is 
that  no  concluded  agreement  was  come  to 
between  the  parties.  But,  assuming  that 
there  was  a  concluded  agreement,  I  say 
that  the  agreement  is  an  agreement  within 
the  4th  section  of  the  Statute  of  Frauds 
as  dealing  with  an  interest  in  land,  and 
that  as  it  does  not  contain  all  the  material 
terms  of  the  agreement  it  does  not  satisfy 
the  statute. 

Crackaiiihorpe,  Q.C,  and  Upjohn,  for 
the  plaintiff,  were  not  called  upon  on 
Bennett's  appeal,  but  were  heard  in  sup- 
port of  the  plaintiff's  api>eal. — The  plain- 
tiff Ls  entitled  to  call  himself  successor  to 
the  late  firm,  and  thus  to  use  Bennett's 
name.  The  name  of  the  old  firm  has  been 
impressed  on  a  large  quantity  of  soap,  and 
we  want  to  use  it  on  that  soap.  The  agree- 
ment to  withdraw  from  the  partnership 
confers  a  right  on  the  plaintiff  to  have  an 
assignment  of  the  property  of  the  partner- 
ship ;  that  includes  the  leasehold  premises 
and  the  goodwill ;  and  the  assignment  of 
the  goodwill  would  carry  the  right  to  use 
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the  name  of  the  old  firm  —  Levy  v. 
WaJJcer  (1). 

[BowEN,  L.J.,  referred  to  Lindley  on 
Partnership  (last  ed.  p.  446).] 

Banks  v.  Gibson  (2)  is  an  authority  that 
the  style  of  a  firm  is  part  of  the  assets  of 
the  firm,  and  that  after  a  dissolution  of  the 
partnership,  when  no  arrangement  was 
come  to  as  to  the  style,  one  partner  could 
not  restrain  the  other  from  using  the  style 
of  the  old  firm. 

H.  TerreUj  for  the  defendant  Bennett, 
was  not  called  upon. 

G.  Curtis  Price,  for  the  defendant 
Smith. 

Cotton,  L.J. — ^The  first  appeal  before  us 
is  that  of  the  defendant  Bennett,  and  it 
has  been  contended  on  his  behalf — ^first, 
that  there  was  no  concluded  agreement 
between  the  plaintiff  Gray  and  the  defen- 
dant Bennett  at  the  time  the  memorandum 
was  signed.  We  have  heard  the  evidence, 
and  it  does  not  support  that  contention, 
although  no  doubt  the  parties  intended 
that  the  terms  of  the  memorandum  should 
be  embodied  in  a  dociunent  which  was  to 
be  subject  to  the  approval  of  their  soli- 
citors. But  that  means  nothing  more 
than  that  the  solicitors  were  to  consider 
the  beet  way  of  carrying  out  the  terms  of 
the  agreement  already  made.  In  my 
opinion  there  was  a  concluded  agreement 
between  Bennett  and  the  plaintiff. 

Then  it  was  said  that  if  the  document 
of  the  31st  of  May,  1888,  amounted  to  an 
agreement  at  all,  it  was  an  agreement 
within  the  4th  section  of  the  Statute  of 
Frauds,  and  I  think  it  is  so.  It  was 
further  said  tUat  this  document  did  not 
contain  a  full  statement  of  all  the  terms 
which  ought  to  be  stated  in  widting.  But 
it  is  not  necessary  that  there  should  be  all 
the  terms  expressed  in  that  document. 
The  document  is  an  executory  agreement 
to  be  carried  into  effect  by  a  deed  to  be 
afterwards  drawn.  It  is  said  that  an  in- 
demnity to  Bennett  was  stipulated  for,  but 
was  not  included  in  the  memorandum, 
though  an  indemnity  was  an  essential  part 
of  the  agreement.     But  when  the  agree- 

(1)  48  Law  J.  Rep.  Chanc.  273;  Law  Rep. 
10  Ch.  D.  486. 

(2)  34  Beav.   566;  34  Law  J.  Rep.  Ohanc. 
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ment  is  carried  into  effect  by  a  formal 
deed,  any  experienced  draughtsman  in 
preparing  the  deed  would,  after  the  as- 
signment of  the  leasehold  property  on 
which  the  partnership  business  was  car- 
ried on,  insert  an  indemnity  to  the  as- 
signee. There  is  an  implied  obligation 
upon  the  assignee,  when  the  property  is 
given  up  to  him,  to  indemnify  the  assignor ; 
and  as  there  is  no  express  contract  as  to 
the  terms  of  the  indemnity,  the  indemnity 
when  expressed  should  be  a  full  indem- 
nity. 

Another  point  has  been  urged  upon  us 
which  does  not  impress  me  much — namely, 
that  the  memorandum  does  not  contain 
any  stipulation  as  to  the  time  within  which 
the  withdrawal  from  the  partnership  by 
Bennett  is  to  take  place.  In  the  absence 
of  any  fixed  time,  the  withdrawal  should 
take  place  forthwith — ^that  is  to  say,  within 
a  reasonable  time.  That  objection,  there- 
fore, also  cannot  be  maintained,  and 
Bennett's  appeal  fails. 

With  regard  to  the  cross-appeal  of  the 
plaintiff  as  to  his  right  to  use  Bennett's 
name,  I  do  not  think  he  is  entitled  to 
use  it,  except  on  stock  existing  at  the 
date  of  the  dissolution  of  the  partnership, 
and  I  do  not  think  Mr.  Justice  Kekewich 
could  have  intended  to  restrain  the  use  of 
it  in  connection  with  existing  stock.  But 
it  is  said  that  the  plaintiff  is  entitled  to 
use  Bennett's  name  because  the  effect  of 
the  agreement  is  that  the  property  of  the 
partnership  should  be  assigned  to  the  plain- 
tiff, and  that  the  property  of  the  partner- 
ship includes  the  goodwill,  and  the  good- 
will includes  the  right  to  use  the  name  of 
the  firm.  Looking  at  the  terms  of  the 
contract,  there  is  nothing  to  imply  that 
there  should  be  not  only  an  assignment  of 
the  leasehold  property  on  wiiich  the  busi- 
ness was  carried  on,  but  also  of  the  right 
to  use  the  name  of  Bennett.  I  think  the 
agreement  implies  that  the  plaintiff  is  to 
have  an  assignment  of  the  leasehold  pro- 
perty, but  the  statement  in  the  agreement 
that  Bennett  is  to  withdraw  from  the  firm 
is  against  the  plaintiff  having  a  right  to 
use  his  name. 

The  case  of  Levy  v.  Walker  {!)  does  not 
apply  to  the  present  case.  There  Levy 
could  not  have  been  subjected  to  any 
liability  by  the  continued  use  of  the  name 
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of  the  old  firm — ^ifc  did  not  include  his 
name ;  moreover,  there  was  in  that  case 
an  assignment  in  express  terms  of  the 
goodwill  and  business,  whereas  here  the 
only  agreement  is  that  Bennett  will  with- 
draw from  the  partnership. 

The  plaintiffs  appeal,  therefore,  also 
&,ils,  and  he  is  not  entitled  to  use  Bennett's 
name,  except  so  far  as  is  necessary  to 
realise  the  assets  of  the  old  firm. 

BowEN,  L.J.,  and  Fry,  L.J.,  concurred. 
Bol^  appeals  dismissed. 


Solicitors — Torr,  Janeways,  Gribble  Sc  Oddie, 
agents  for  Dibb  &  Clegg,  Barnsley,  for  plain- 
tiff; Pilgrim  Sc  Phillips,  agents  for  Smith, 
Smith  &  Co.,  Sheffield,  for  defendant  F. 
Smith ;  Indermaur  &  Brown,  agents  for  F.  W. 
Fisher,  Doncaster,  for  defendant  H.  0. 
Bennett. 


Kekewich,  J.  "I  In  re  an  arbitration  be- 
1889.         >     TWEEN  Oliver's  exbcu- 

NOV.  16.       J        TORS   AND   SCOTT. 

Arbitration — Motion  to  set  aside  Avxi/rd 
— Time — Jurisdiction  to  enla/rge  Time — 
Practice—^  d:  10  WiU.  3.  c.  15.  *.  2— 
Judicature  Act^  1873,  section  26 — Judica- 
ture Act,  1875,  section  17 — Rules  of  Court j 
Order  LXIV.  rules  7  a/nd  14. 

The  enlargement  of  the  time  for  applying 
to  set  aside  an  award  under  the  Act  9^10 
Will.  3.  c.  15,  is  a  matter  of  procedure  in 
respect  of  which  the  Rule  Committee  had 
under  Hie  Judicature  Act,  1875,  section  17, 
jurisdiction  to  make  regulations  ;  amd  con- 
sequently the  provisions  of  Order  LXIV. 
rule  7,  under  whicJi  the  CouH  or  a  Judge 
nuM/  enlarge  the  time  appointed  by  the  rules 
for  taking  any  proceeding,  ore  applicable 
to  a  motion  to  set  aside  a/n  (tward  after  the 
expiration  of  the  time  limited  by  Order 
LXIV.  rule  14. 

By  agreement  dated  the  24th  of  July, 
1888,  between  the  executors  of  Eichard 
Oliver  and  Thomas  B.  Scott,  it  was  agreed 
that  the  ascertaining  of  the  capital  and 
effects  of  a  partnership  formerly  existing 
between  Oliver  and  Scott  should  be  re- 


ferred to  arbitration,  and  that  the  sub- 
mission and  award  might,  at  the  instance 
of  either  party,  be  made  a  rule  or  order 
of  the  High  Court. 

An  award  was  published  on  the  11th 
of  August,  1888,  and  on  the  24th  of 
October,  1889,  the  submission  was  made 
an  order  of  Court. 

Oliver's  executors  now  applied  by  mo- 
tion, that,  notwithstanding  the  expiration 
of  the  time  limited  by  statute  for  applying 
to  set  aside  an  award,  they  might  be  at 
liberty  to  move  to  set  aside  the  award, 
upon  the  grounds  of  alleged  fraud  on  the 
part  of  Scott,  and  of  misconduct  and  ir- 
regularity on  the  part  of  the  arbitrators. 

By  9  &  10  Will.  3.  c.  16.  s.  2,  it  is 
provided  that  an  application  to  set  aside 
an  award  procured  by  corruption  or  undue 
means  must  be  made  before  the  last  day 
of  the  t^*m  next  after  the  arbitration. 

By  the  Judicature  Act,  1873,  section 
26,  legal  terms  were  abolished ;  but  it  was 
provided  that  they  might  be  referred  to 
in  all  cases  in  which  they  were  used  as  a 
measure  for  determining  the  time  at  or 
within  which  any  act  was  required  to  be 
done,  unless  provision  should  be  other- 
wise made  by  any  lawful  authority. 

By  the  Judicature  Act,  1876,  section 
17,  it  was  provided  that  the  Rule  Com- 
mittee might  make  Rules  of  Court  for  re- 
gulating the  pleading,  practice,  and  pro- 
cedure in  the  High  Court,  and  generally 
for  regulating  any  matters  relating  to 
practice  and  procedure. 

By  Order  LXIV.  rule  14,  of  the  Rules 
of  1885,  it  was  provided  that  an  application 
may  be  made  to  set  aside  an  award  at  any 
time  before  the  last  day  of  the  sittings 
next  after  such  award  has  been  made  and 
published. 

By  Order  LXIV.  rule  7,  it  was  pro- 
vided that  the  Court  or  a  Judge  may  en- 
large the  time  appointed  by  the  rules  for 
taMng  any  proceeding,  and  any  such  en- 
largement may  be  ordered,  although  the 
application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed 
or  allowed. 

Warmington,  Q.C.,  and  Astbury,  for 
the  motion.— Order  LXIV.  rules  14  and  7 
apply.  The  matter  is  one  of  procedure,  and 
in  such  a  matter  the  rules  prevail  even 
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against  previous  statutory  provisions. 
Even  under  the  previously  existing  law, 
alleged  fraud  was  good  ground  for  moving 
for  leave  to  set  aside  the  award  after  the 
prescribed  time  had  expired — Gvadiano 
V.  Brovm  (1). 

ffenn  Collins,  Q.C,  and  Robt/,  for  the 
respondent. — ^The  time  for  making  the 
application  having  been  fixed  by  statute, 
the  Rule  Committee  would  have  no  power 
to  enlarge  it  except  under  an  express 
statutory  enactment  enabling  them.  The 
matter  is  not  one  of  practice  or  procedure, 
but  of  statutory  right.  The  cases  cited  do 
not  apply^  to  such  an  arbitration  as  that 
now  in  question,  which  was  under  the 
statute  9  <fe  10  Will.  3.  c.  16. 

Even  though  both  parties  consented,  the 
Court  cannot  enlarge  the  time  prescribed 
by  statute — In  re  An  Arbitration  between 
North  British  Railway  and  Trowsdale  cmd 
others  (2). 

The  rule  has  been  the  same  in  law  as 
in  equity,  and  has  been  frequently  recog- 
nised— Moore  v.  DcurUy  (3),  The  Corporor 
lion  of  Huddersfield  mid  Jacomb  (4), 
Awriol  V.  Smith  (5),  Da/wson  v.  Sadler 
(6),  and  Hemvng  v.  Simmerton  (7). 

[Kekewich,  J. — In  re  An  Arbitration 
heiween  the  Gowmors  of  the  GoUege  of 
Christ  amd  MoHin  (8).] 

Kekewich,  J. — I  have  no  doubt  about 
this.  1  shall  certainly  not  hold  that  this 
Act  of  Parliament,  which  limits  the  time, 
could  be  altered  otherwise  than  by  the 
authority  which  made  the  enactment — 
that  is  to  say,  by  the  Legislature  itself. 
The  Act  of  Parliament  says  that  any 
motion  to  set  aside  an  award  must  be 
made  in  a  certain  Court — I  am  not  deal- 
ing with  that  part  of  the  enactment — and 
must  be  made  in  the  term  next  after  the 
award  has  been  made  and  published  to 
the  parties,  and  that  applies  to  this  par- 

(1)2  Jur.  N.S.  368. 

(2)  35  Law  J.  Hep.  C.P.  262;  Law  Bep. 
1  C.P.  401. 

(3)  1  Com.  B.  Rep.  (o.s.)  445. 

(4)  43  Law  J.  Bep.  Chanc.  748 ;  Law  Bep. 
17  Eq.  476. 

(5)  Tnm.  k.  B.  121. 

(6)  1  Sim.  &  8.  537. 

(7)  2  PhU.  79;  16  Law  J.  Rep.  Chanc.  90. 

(8)  46  Law  J.  Rep.  Q.B.  591 ;  Law  Bep. 
8  Q.B.  D.  16. 


ticular  award  made  under  that  Act. 
Unless  I  can  find  that  that  has  been 
altered  by  Act  of  ParHament,  I  should 
have  no  hesitation  in  saying  on  this  part 
of  the  case  that  the  Court  has  no  juris- 
diction to  set  aside  the  award,  the  term 
next  after  the  publication  of  the  award 
having,  as  admitted  on  all  hands,  expired. 
Since  that  Act  was  passed,  terms  have 
ceased  to  be  operative  for  many  purposes — 
in  truth,  they  are  now  observed  only  for 
certain  purposes  outside  the  Courts  of 
Justice,  and  they  have  been  abolished  be- 
cause the  terms  have  been  fused  into  the 
sittings  before  and  after  term.  We  in  the 
Coiu't  of  Chancery  were  familiar  with  both. 
We  sometimes  had  sittings  before  term 
and  sometimes  sittings  after  term,  and 
the  year  was  made  up  quite  as  much  of 
sittings  out  of  term  as  of  sittings  in  term. 
They  were  known  as  "  sittings  " ;  but  that, 
of  course,  did  not  alter  the  Act.  When 
the  Judicature  Act  came  in,  this  anomaly 
of  certain  business  being  done  in  term 
time,  the  term  having  ceased  to  have  the 
importance  which  it  had  before,  was  no- 
ticed and  provided  for,  and,  by  the  26th 
section  of  the  Judicature  Act  of  1873,  a 
provision  was  made  for  the  alteration,  and 
it  was  made  in  this  way.  Terms  were  to 
continue  to  be  regarded  where  they  were 
used  as  a  measure  determining  the  time 
at  or  within  which  an  act  was  to  be  done, 
"  unless  and  until  provision  is  otherwise 
made  by  any  lawful  authority."  Now, 
before  I  proceed  to  discuss  what  authority 
was  necessary,  I  wish  to  refer  to  this  case 
which  I  mentioned  just  now — In  re  An 
Arbitration  between  the  Governors  of  the 
College  of  Christ  cmd  Martin  (8).  There 
the  application  was  made  out  of  time 
according  to  the  provision  of  the  Act 
of  Will.  3,  no  alteration  having  been 
made  by  any  lawful  authority,  and  Lord 
Justice  Cockbum,  with  the  concurrence 
of  three  other  members  of  the  Court  of 
Appeal,  held  that,  there  having  been  no 
provision  made  by  lawful  authority,  the 
Court  was  bound  by  the  Act  of  Parlia- 
ment, and  that,  hard  as  it  might  be,  nothing 
could  be  done ;  and  he  pointed  this  out — 
he  said  :  "  This  may  lead  to  considerable 
conflict  between  the  two  modes  of  reckon- 
ing Herms'  and  'sittings/  and  I  hope 
something  may  be  done  to  prevent  hard- 
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ship  to  suitors."  The  consequence  was,  a 
little  later  these  rules  were  made  which 
ai'e  called  in  question  here — Order  LXI V. 
rules  7  and  14.  I  think  those  are  the 
only  rules  to  which  1  need  refer,  and 
they  make  certainly  an  entii^ly  different 
provision.  I  think  I  ought  to  read  rule 
14  first:  "Application  to  set  aside  an 
award  may  be  made  at  any  time  before 
the  last  day  of  the  sittings  next  after  such 
award  has  been  made  and  published  to 
the  parties."  That  was  really  only  put- 
ting into  the  form  of  a  rule,  with  the 
word  " sittings "  substituted  for  "term," 
what  was  in  the  Act  of  Parliament. 
That  alteration  "  term  "  into  "  sittings' " 
is  admittedly  within  the  powers  of  the 
Judges  who  have  to  make  the  rules — at 
any  rate,  assuming,  as  I  of  course  do  for 
this  purpose,  that  they  were  lawful.  Then 
at  the  same  time  another  rule  was  made 
(rule  7)  which  gives  the  Coiut  or  a  Judge 
power  to  enlarge  or  abridge  the  time  ap- 
pointed by  these  rules,  or  fixed  by  any 
order  enlarging  the  time  for  doing  any 
act  or  taking  any  proceeding,  on  such 
terms  as  the  justice  of  the  case  may  re- 
quire. Really  the  question  is  whether 
that  was  within  the  power  of  the  Rule 
Committee  who  made  the  rules.  For  that 
purpose  I  must  turn  to  section  17  of  the 
Judicature  Act,  1875,  and  without  going 
through  the  section,  concisely  stated,  it 
provided  that  any  rules  may  be  made  re- 
lating to  the  practice  and  procedure  of 
the  Court.  Is  this  a  matter  of  "  practice 
and  procedure"?  It  seems  to  me  that 
the  time  within  which  an  application  may 
be  made  is  necessarily  "  procedure."  In 
truth,  certainly  a  large  majority  of  the 
applications  which  are  made  to  the  Court, 
and  which  because  of  their  dilatory  cha- 
racter are  often  advanced  and  are  called 
"  procedure  summonses  "  or  "procedure  ap- 
plications," relate  to  the  time  within  which 
a  certain  thing  has  to  be  done ;  therefore, 
that  seems  to  me  to  be  clearly  procedure. 
Then  it  is  said  that,  though  the  Rule  Com- 
mittee might  alter  the  time  in  this  sense, 
substituting  sittings  for  terms,  they  can- 
not extend  the  sittings.  I  £eul  to  com- 
prehend that  argument;  that  they  might 
have  shortened  them  seems  to  me  per- 
fectly clear.  They  might  have  said,  "  the 
sittings  are  very  long,  and  the  term  is  very 


short ;  the  sittings  are  rather  more  than 
justice  requires  for  setting  aside  an  award, 
and  therefore  we  will  say  only  a  certain 
portion  of  the  sittings."  The  rule,  it  seems 
to  me,  might  have  said  "  in  the  first  three 
weeks  of  the  sittings"  or  "in  the  first 
half  of  the  sittings,"  or  in  any  other  way 
— and  why  not  "  in  the  next  two  or  three 
sittings  "9  I  find  it  difficult  to  state  the 
argument  that  the  Rule  Committee  can 
only  substitute  sittings  for  term  when 
necessarily  the  sittings  and  term  are  not 
commensurate.  It  is  difficult  to  see  how 
one  must  be  substituted  for  the  other 
simpliciteTy  without  any  alteration.  If 
that  is  so,  I  think  the  Judges  could  have 
done  this.  They  might  have  said,  "  in  the 
next  sittings,  or  any  enlargement  thereof, 
any  sittings  or  any  time  to  which  the 
business  of  those  sittings  may  be  post- 
poned." We,  in  this  Chancery  Division, 
are  in  the  habit  of  rising  at  the  last  day  of 
the  sittings;  the  Queen's  Bench  Judges 
are  often  detained  on  circuit,  and  so  some 
days  after  the  sittings.  It  might  have 
been  very  easy  to  say  "so  long  as  the 
circuits  continue,"  or  any  other  arrange- 
ment of  that  kind.  Instead  of  that,  whsit 
they  have  done  is  this :  they  have  said  that 
sittings  shall  be  substituted  for  the  term, 
with  a  proviso  that  if  the  Court  before 
which  the  matter  comes  sees  fit  to  enlarge 
that  time,  then  that  shall  be  done  on  such 
terms  as  justice  requires.  I  think  that, 
given  the  power  to  alter  the  Act  of  Par- 
liament at  all,  which  is  not  denied  and 
cannot  be  denied,  there  was  power  to  alter 
it  in  the  manner  in  which  it  has  been 
done.  Therefore,  I  am  now  competent  to 
consider  whether  the  justice  of  the  case 
requires,  on  terms  which  are  within  my 
judicial  discretion,  that  the  enlargement 
should  be  ordered. 


Solicitors — Pritehard,  Bnglefield  &  Co.,  agents 
for  Boot  &  Edgar,  Manchester,  for  applicants; 
Bower,  Cotton  &  Bower,  agents  for  Allen, 
Prestage  &  Halkyard,  Manchester,  for  respon- 
dent. 
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DE   FRANCESCO   V,   BABNUM. 


Infant  —  Apprenticeship — Covenant  to 
serve — Negative  Covevumt — Void  Contract 
— Injunction. 

An  indenture  of  apprenticeship  entered 
into  hettoeen  the  plaintiffs  a  teacher  ofstage- 
dandng,  and  cm  infant  and  her  mother ^ 
contained  covenants  that  during  the  term  of 
the  apprenticeship  t/ie  services  of  the  ap- 
prentice should  he  at  the  plaintiffs  disposal, 
that  the  apprentice  should  not  enter  into 
any  professional  engagement  without  the 
vrntten  consent  of  the  plaintiff,  a/nd  Hiat 
the  plaintiff  shoiM  have  the  right  to  make 
professional  engctgements  for  the  apprentice, 
avid  pay  her  for  such  services  at  rates  men- 
tioned. The  infant  having,  witliout  the 
plaintiffs  consent,  entered  into  a  profes- 
sional engagement,  the  plaintiff  applied  for 
an  interim  injunction: — Held,  that  the 
application  must  he  refused,  as  no  auction  at 
law  could  lie  against  on  apprentice. 

Gylbert  v,  Fletcher  (Cro.  Car.  179) 
foUowed, 

Fellows  V.  Wood  (59  Law  Times,  513) 
explained. 

This  was  a  motion  by  the  plaintiff,  G.  V. 
de  Francesco,  a  teacher  of  stage-dancing, 
for  an  interim  injunction  to  restrain  the 
defendants  P.  T.  Bamum  and  S.  A.  de 
Parravicini  from  inducing  or  allowing  the 
defendants  Ada  Pamell  and  Helen  M. 
Pamell,  the  in&nt  daughters  of  the  de< 
fendant  Elizabeth  Pamell,  to  perform  as 
stage-dancers  at  Olympia  in  Kensington 
without  the  ftdl  written  permission  of  the 
plaintiff,  and  also  to  restrain  the  defen- 
dants Ada  Pamell  and  Helen  M.  Pamell 
from  performing,  and  the  defendant  Eliza- 
beth Pamell  firom  allowing  them  to  per- 
form, at  Olympia  or  otherwise,  without 
the  consent  of  the  plaintiff,  in  violation  of 
two  indentures  of  apprenticeship  of  the 
6th  of  December,  1886. 

The  defendants  resisted  the  motion  on 
the  ground  of  the  infancy  of  the  defen- 
dants Ada  and  Helen  M.  Pamell. 

By  one  of  the  indentures  referred  to, 
made  between  the  defendant  Ada  Pamell, 
therein  stated  to  be  an  in&nt,  aged  twelve 


years,   and    thereinafter  called  the  said 
apprentice,  of  the  first  part,  the  defendant 
Elizabeth    PameU,    widow,    thereinafter 
called  the  parent  of  the  second  part,  and 
the  plaintiff  of  the  third  part,  after  reciting 
an  agreement  for  apprenticeship,  it  was 
witnessed  "  that  in  piu^uance  of  the  said 
agreement  in  this  behalf,  the  said  appren- 
tice, by  and  with  the  consent  of  the  parent, 
doth  put  herself  apprentice  to  the  said  G. 
V,  de  Francesco,  to  learn  his  art,  and  with 
him  (after  the  manner  of  an  apprentice) 
to  serve  from  the  6th  day  of  December, 
1886,  imtil  the  fuD  end  and  term  of  seven 
years  from  thence  next  following,  and  to 
be  fully  complete  and  ended,  during  which 
term  the  said  apprentice  her  said  master 
fSedthfully  shall  serve,  his  secrets  keep,  his 
lawful  commands  everywhere  obey.     She 
shall  do  no  damage  to  her  said  master,  nor 
see  it  to  be  done  of  others,  but  that  she  to 
the  utmost  of  her  power  shall  let  or  forth- 
with give  warning  to  her  said  master  of 
the  same.     She  shall  not  waste  the  goods 
of  her  said  master,  nor  lend  them  un- 
lawfully to  any.     She  shall  not  contract 
matrimony  within  the  said  term.      She 
shall  neither  contract  professional  engage- 
ments,  nor  accept  such,  unless  with  the 
full  written  permission  of  her  said  master. 
She  shall  not  absent  herself  from  her  said 
master's  service  unlawfully,    but   in  all 
things  as  a  feithful  apprentice  she  shall 
behave  herself  toward   her  said   master 
and  all  his  during  the  said  term.     And 
the  said  G.  V.  de  Francesco,  in  considera- 
tion of  the  faithful  services  of  the  said 
apprentice   in  the  art  of  choreography, 
which  he  useth  by  the  best  means  that  he 
can,  shall  teach  and  instruct,  or  cause  to 
be  taught  and  instructed,  his  said  appren- 
tice during  the  said  term,  but  subject  in 
all  respecte  to  the  stipulations  hereinafter 
mentioned."      The  deed   then   contained 
covenants  between  the  parent  and   the 
plaintiff  that  the  plaintiff,  in  conjunction 
with  qualified  assistants,  would  instruct 
the  said  apprentice  in  the  higher  branches 
of  the  choreographic  art  for  the  term  of 
seven  years,  and  would  pay  to  the  said 
apprentice  sums  ranging  from  6c^.  to  1^. 
per  night  or  matin6e  for  all  choreographic 
engagements  in  London  and  the  suburbs 
during   the   said  term,   with  a   right  to 
engage  the  said  apprentice  for  perform- 
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ances  in  America  or  any  colonial  or  foreign 
State,  upon  providing  board  and  lodging 
and   6«.   a  week  during    such  last-men- 
tioned engagement ;  that  "  the  services  of 
the  said  apprentice  shall  be  entirely  at  the 
disposal  of  the  said  G.  V.  de  Francesco, 
and  the  said  apprentice  shall  not  during 
the  said  term  of  seven  years  enter  into 
any  professional  engagements  mthout  the 
permission   in   writing"  of  the  plaintiff. 
There  were  also  covenants  that  the  said 
apprentice  should  take  and  receive  daily 
lessons,  and  conform  to  the  rules  of  the 
theatre   where   she  should   be  engaged ; 
that  the  parent  and  the  apprentice  should 
conform  to   all  the  requirements  of  the 
Education  Acts,  and  furnish  the  plaintiff 
each   month  with  a  certificate  that  the 
apprentice's  scholastic  obHgations  had  been 
strictly  adhered  to.    There  was  also  a  pro- 
vision that  in  the  event  of  the  non-fulfilment 
by  the  parent  of  any  of  the  terms  of  this 
deed,  or  if,  amongst  other  things,  the  said 
apprentice  should  misconduct   herself  in 
or  out  of  school,  or  decline  the  plaintiff's 
engagements,  or  should  accept  any  engage- 
ment without  having  previously  obtained 
the  written  consent  of  the  plaintiff,  or 
practice  the  art  of  stage-dancing  under  the 
direction  of  any  other  teacher,  the  plain- 
tiff might,   by  notice  in  writing  to  the 
parent,  determine  the  apprenticeship,  and 
the  parent  should  thereupon  pay  to  the 
plaintiff  the  sum   of    50^.   as  liquidated 
damages.     The  indenture  was  executed  by 
the  apprentice  and  the  parent,  and  another 
indenture  in  identical  terms  was  on  the 
same  day  also  executed  by  the  defendant 
Helen  Maude  Pamell,  then  aged  fourteen 
years. 

The  plaintiff  received  no  premium  in 
respect  of  either  of  the  apprenticeships. 

In  August,  1889,  the  defendants  Ada 
and  Helen  M.  Pamell  entered  into 
arrangements  with  the  defendant  Par- 
ravicini,  as  the  agent  for  the  defendant 
Bamum,  with  a  view  to  performing  as 
stage-dancers  at  Olympia,  for  two  perform- 
ances per  diem  at  a  salary  of  21^.  a  week 
each. 

Evidence  was  produced  shewing  that 
the  plaintiffs  establishment  enjoyed  a  high 
reputation  ;  that  it  presented  considerable 
advantages  to  its  pupils ;  that  its  pupils 
were    usually    drawn    from    the    poorer 


classes,  and  when  trained  as  the  plaintiff's 
pupils  were  much  sought  after  by  theatrical 
managers;  that  the  applications  for  ad- 
mission to  the  plaintiff's  school  were  very 
numerous ;  and  that  the  only  remunera- 
tion the  plaintiff  obtained  for  his  instruc- 
tion was  the  pay  he  received  from  thea- 
trical managers  for  the  services  of  his 
pupils  during  the  term  of  their  appren- 
ticeship. 

The  notice  of  motion  as  originally  framed 
did  not  ask  any  immediate  relief  against 
the  infants,  but  it  was  amended  by  con- 
sent at  the  hearing,  and  the  mother  of 
the  infants  was  at  the  same  time  appointed 
their  guardian  ad  litem. 

Romer,  Q.C,  and  Kaliach,  for  the  plain- 
tiff.— A  contract  of  this  kind,  if  beneficial 
to  an  infant,  wil  be  enforced  against  him — 
Fellows  V.  Wood  (1)  and  Simpson  on 
Infanta  (p.  91). 

[Chitty,  J. — "  No  action  can  be  brought 
against  an  infant  apprentice  on  his  cove- 
nant to  serve" — BwnCa  Justice  of  Peace 
(29th  ed.  vol.  1,  p.  183,  citing  Gylbert  v. 
Fletcher  (2)).  The  passage  in  Bv/m^a 
Jtcatice  of  Peace  continues  :  "  Nor  can  he 
be  sued  in  equity  (1  Eq,  Ca,  Abr.  6),  and 
though  the  statute  5  Eliz.  c.  4.  ss.  42  and 
43  expressly  enacts  that  the  apprentice 
shall  be  bound  as  if  he  had  been  of  full 
age,  yet  it  has  been  held  that  this  only 
subjects  him  to  the  jurisdiction  of  the 
magistrates  in  case  of  misbehaviour,  <!bc., 
and  not  to  an  action  for  the  breach  of 
his  covenant,"  again  citing  Gh/lbert  v. 
Fletcher  (2).] 

The  question  seems  to  be,  whether  the 
contract  sought  to  be  enforced  is  or  is  not 
beneficial  to  the  infant.  If  it  is  beneficial 
it  is  binding — Wood  v.  Fenwick  (3)  and 
Leslie  v.  Fitzpatrick  (4).  It  is  submitted 
that  the  contract  here  was  plainly  advan- 
tageous to  the  infJBint  defendants. 

[Chitty,  J. — "Though  an  apprentice- 
ship deed  is  binding  on  an  in^t,  the 
master  cannot  sue  on  the  covenant  to 
serve" — Simpson  onlnfa/nta  (p.  92),  citing 

(1)  29  Law  Times  Bep.  513. 

(2)  Cro.  Car.  179. 

(3)  10  Mee.  &  W.  195;  11  Law  J.  Rep. 
M.C.  127. 

(4)  47  Law  J.  Rep.  M.C.  22 ;  Law  Rep. 
3  Q.B.  D.  229. 
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De  Frtmeeioo  v.  BiMnwm. 
GyJbtfrt  v.  FlOok&r  (2)  and  also  LyVAfB 
Com  (5)J 

The  Conrt  can  at  least  sever  the  con- 
tract— Pickering  v.  The  Iljracambe  RaU- 
fcay  Gompomy  (6) — and  will  grant  an  in- 
junction against  the  mother — Gilbert  v. 
Schtoenck  (7) — ^and  also  against  the  defen- 
dant Bamum,  who  has  properly  been 
made  a  party — Lwndey  v.  Wagner  (8).  No 
immediate  relief  is  asked  as  against  the 
defendant  Parravidni. 

Byme^  Q,G.,  Lemon,  and  T.  L.  WHkimon, 
for  the  defendants,  cited  Arglea  v.  Heaee- 
mam.  (9),  FUght  v.  BoUand  (10),  Gooper  v. 
Cooper  (11),  and  Keams  v.  Boycott  (12). 
JjDiFdIoiosY,  Tra<xi?(l)  the  plaintiff  appears 
to  have  been  of  full  age  when  the  action 
was  brought.  Looking  at  the  deed  as  a 
whole,  it  can  scarcely  be  said  to  be  bene- 
ficial to  the  in&nts,  or  reasonable,  for 
there  is  nothing  in  it  which  compels  the 
plaintiff  to  support  or  find  employment 
for  them.  Such  a  deed,  if  not  beneficial 
to  the  in&nte,  is  inequitable  and  void — 
The  Queen  v.  Lord  (13). 

\GomwaU  v.  Hawkins  (14)  was  also  re- 
feired  to.] 

CHirrY,  J.,  after  stating  the  facts,  con- 
tinued : — ^As  the  two  deeds  are  identical, 
for  the  purposes  of  my  decision  I  need 
only  refer  to  one  of  them.  The  deed  is  on 
the  £Etce  of  it  an  instrument  of  apprentice- 
ship. In  form  it  is  separable  into  two 
parts.  The  first  part  contains  the  contract 
on  the  part  of  the  master  with  the  appren- 
tice, and  the  apprentice  with  the  master ; 
and  the  second  part  contains  an  agreement 
between  the  master  and  the  mother,  who 
was  at  its  date  the  legal  guardian  of  the 
children,  she  being  the  only  parent  living 
at  the  time. 

(5)  7  Mod.  16. 

(6)  37  Law  J.  Kep.  C.P.  ll8;  Law  Rep. 
8  C.P.  236. 

(7)  14  Mee.  &  W.  488 ;  14  Law  J.  Rep.  Bxch. 
817. 

(8)  1  De  Gex,  M.  &  G.  604 ;  6  De  Gex  &  S. 
485 ;  21  Law  J.  Rep.  Chanc.  898. 

(9)  1  Atk.  618. 

(10)  4  Rubs.  298. 

(11)  Law  Rep.  18  App.  Cas.  88. 

(12)  2  H.  Black.  611. 

(13)  12  aB.  Rep.  767  ;  17  Law  J.  Rep.  M.O. 
181.  ^ 

(14)  41  Law  J.  Rep.  Ghana  436. 
Vol.  69.— Ohaso. 
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Now  this  deed  is  an  apprenticeship 
deed ;  and  it  was  decided  in  the  time  of 
dharles  I.  that  no  action  would  lie  on  an 
apprenticeship  deed  against  the  appren- 
tice himself.  The  statement  in  the  case 
Gylbert  v.  Fletcher  (2)  is  this  :  "  Covenant 
against  an  apprentice  for  departing  from 
h^  service  without  licence  within  the  time 
of  his  apprenticeship.  The  defendant 
pleaded  at  the  time  of  making  the  in- 
denture he  was  within  age;  and  there- 
upon it  was  demiured.  It  was  argued  at 
the  bar  that  this  indenture  should  bind 
the  infieoit,  because  it  was  for  his  advantage 
to  be  boimd apprentice  to  be  instructed  in 
his  trade.  He  is  also  compellable,  it  is 
said,  by  the  5  £liz.  c.  4  to  be  bound  out 
an  apprentice.  But  all  the  Court  resolved 
that  though  an  infant  may  voluntarily 
bind  himself  apprentice,  and  if  he  continue 
apprentice  for  seven  years  may  have  the 
benefit  to  use  his  trade,  yet  neither  at 
the  common  law  nor  by  any  words  of  the 
5  £liz.  c.  4  shall  the  covenant  or  obliga- 
tion of  an  infant  for  his  apprenticeship 
bind  him.  But  if  he  misbehave  himself, 
the  master  may  correct  him  in  his  service, 
or  complain  to  a  Justice  of  the  peace  and 
have  hnn  punished  according  to  the  statute. 
But  no  remedy  lieth  against  an  in&int 
upon  such  a  covenant,  therefore  it  was 
adjudged  for  the  defendant."  There  were 
sitting  in  the  King's  Bench  when  that 
case  was  decided  Sir  Nicholas  Hyde  (Chief 
Justice),  Sir  William  Jones,  Sir  James 
Whitelock,  and  Sir  George  Croke. 

That  case  has  never  been  questioned 
from  that  time  to  this,  and  it  is  cited  in 
the  various  text-books  as  an  authority. 
It  is  cited  in  Simpson  on  Infcmts,  and  it 
is  in  Bwm's  Justice  (I  refer  to  the  29th 
edition  of  1845),  and  in  both  it  is  treated 
as  an  unquestionable  authority.  Other 
cases  are  cited  in  Burros  Justice  as  being 
to  the  same  effect.  So  that  ever  since  the 
time  of  Charles  I.  it  has  been  established 
that  you  cannot  sue  an  in£ant  even  upon 
the  covenants  which  he  piu'ports  to  enter 
into  during  his  infancy  in  an  apprentice- 
ship deed. 

Now  the  covenant  on  which  the  plaintifi 
is  relying  for  the  present  purpose  is  a 
covenant  on  the  part  of  the  infants  that 
they,  during  the  apprenticeship,  which  is 
for  a  term  of  seven  years,  shall  neither 
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^'contract  professional  engagements,  nor 
accept  such,  unless  with  the  full  written 
permission  of  her  said  master."  That  is, 
therefore,  on  the  face  of  it,  a  covenant 
on  the  part  of  the  apprentice  during  the 
apprenticeship;  that  is  the  part  of  the 
indenture  purporting  to  hind  the  in- 
fants, to  which  I  will  now  refer ;  and  it 
follows  from  what  I  have  read,  unless 
Gylbert  v.  Fletcher  (2)  can  be  overruled, 
that  the  in&nts,  apart  .from  any  question 
whether  the  contract  is  for  their  benefit 
or  not,  cannot  be  sued.  That  being  so,  if 
they  cannot  be  sued  on  the  covenant,  how 
can  they  be  sued  for  an  injunction  1  The 
right  to  an  injunction  depends  upon  the 
legal  right  to  sue,  and  if  there  is  no  legal 
right  to  sue,  which  appears  to  be  the  result 
of  the  authority  which  I  have  cited,  there 
can  be  no  right  to  an  injunction.  Injunc- 
tion in  cases  of  this  kind,  to  restrain  a 
breach  of  a  negative  clause  in  a  contract 
for  service,  is  granted  because,  first,  it  is 
a  negative  clause,  and,  secondly,  because 
damages  are  not  an  adequate  remedy ; 
and  it  is  considered  right  in  cases  of  that 
kind  to  interfere  directly  by  preventing 
a  breach,  which  the  person  has  bound 
himself  not  to  make.  Therefore,  as  there 
is  no  right  to  sue  for  damages,  there  can 
be  no  right  to  an  injunction. 

That  is  the  case,  therefore,  against  the 
infajits.  A  great  many  points  have  been 
raised,  points  which  turn  upon  a  critical 
examination  of  this  instrument,  as  to 
whether  the  instrument  is  really  for  the 
benefit  of  the  in&nts  or  not.  I  propose 
not  to  say  anything  about  those  points  on 
the  present  occasion.  I  think  it  is  safer 
on  this  part  of  the  case  to  rest  it  on  the 
ground  on  which  I  have  already  put  it — 
namely,  that  up  to  this  time  I  cannot  find 
that  any  such  action  has  been  allowed  to 
proceed  against  an  in£mt.  It  may  be, 
when  the  various  statutes — ^the  statute  of 
Elizabeth  and  the  subsequent  statutes — 
with  regard  to  apprenticeship  have  been 
all  examined,  that  there  may  be  some  ex- 
planation given  of  that  authority ;  but  at 
present,  as  that  authority  has  never  been 
impeached,  and  has  stood  the  test  of 
centuries,  it  would  be  wrong  for  me,  on 
an  application  for  an  interim  injunction, 
even  to  throw  any  doubt  upon  it;  and 
certainly,  after  listening  to  the  elaborate 


arguments  I  have  heard  on  both  sides,  I 
cannot  see  any  present  escape  from  that 
particular  authority. 

But  the  case  with  regard  to  the  infants 
does  not  rest  there  for  the  purposes  of 
this  injunction,  for,  without  criticising  the 
terms  of  this  instrument,  the  present  state 
of  things  appears  to  be  this.  The  plain- 
tiff is  not  under  any  obligation  to  provide 
employment,  or  wages,  or  remuneration 
for  the  infants;  and  it  may  be — for  I  see 
nothing  whatever  to  affect  the  good  faith 
of  the  plaintiff  in  this  case — that  between 
this  and  the  hearing  of  this  action  he  will 
provide  some  employment  for  these  young 
women;  but  at  the  present  moment  he 
has  not  done  so,  and  they  have  come  to 
that  age  when  their  services  (very  likely 
from  the  training  that  they  have  received 
from  him)  are  of  value,  and  at  the  present 
moment  they  have  this  engagement  with 
Mr.  Bamum,  under  which  they  will  re- 
ceive their  21«.  a  week;  therefore,  exer- 
cising a  discretion,  as  I  am  entitled  to  do, 
with  regard  to  an  interlocutory  injunction, 
I  think  it  would  not  be  fitting  to  grant  an 
injunction  which  might  leave  these  two 
young  women  until  the  trial  without  any 
remuneration  or  without  any  emplojrment 
whatever.  I  think,  on  the  balance  of  con- 
venience and  inconvenience,  it  would  be 
wrong  to  act  adversely  to  the  infiuits  at 
present.  Therefore,  leaving  the  various 
questions  as  to  the  reasonableness  or  the 
unreasonableness  of  the  terms  of  some 
parts  of  this  apprenticeship  indenture 
open,  I  think  that  I  ought  not  to  grant, 
and  I  decline  to  grant,  any  injunction 
against  these  young  women. 

That  being  so,  for  similar  reasons  I 
ought  not  to  interfere  with  Mr.  Bamum. 
I  ought  not,  for  the  reasons  that  I  have 
last  given  on  the  question  of  convenience, 
to  interfere  as  against  Mr.  Bamum,  be- 
cause if  I  restrain  Mr.  Bamum  from  em- 
ploying the  young  women  they  will  be 
just  in  the  same  position  as  if  I  restrained 
them  from  going  on  with  their  perform- 
ances at  Olympia. 

Then  it  woiid  be  idle,  as  I  refuse  the 
injunction  against  the  infants,  to  restrain 
the  mother. 

I  ought  to  say  one  word  about  the  case 
of  FeUowa  v.  Wood  (1),  which  was  dted  as 
an  authority  for  granting  an  injunction 
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against  an  infant,  where  the  infant  had 
entered  into  a  contract.  On  carefully 
reading  the  report  I  am  persuaded  that 
the  defendant  in  that  case  was  not  an 
in&nt  at  the  time  when  the  injunction 
was  granted ;  and  it  was  not  a  contract  of 
apprenticeship,  it  was  a  mere  contract  of 
service.  There  is  ground  also  for  thinking 
that,  after  the  in&ncy  had  terminated,  the 
defendant  did  continue  to  serve;  and  then, 
although  he  might  have  vacated  the  em- 
ployment at  a  fortnight's  notice,  what  he 
did  was  to  go  away ;  and  then,  in  breach 
of  an  article  to  be  found  in  the  contract 
of  employment,  he  served  the  plaintifTs 
customers  for  his  own  benefit.  That  is 
what  he  was  doing,  and  that  is  what  he 
was  restrained  from  doing.  Having  given 
that  case  considerable  attention,  I  think 
as  a  fiact  that  the  injunction  was  not 
granted  against  an  in&nt,  but  it  was 
granted  against  a  man  of  age  who,  to 
a  certain  extent,  appears  to  have  acted 
upon  the  contract — ^whether  he  adopted  it 
or  ratified  it  afterwards,  I  cannot  say — 
after  the  in&ncy  had  terminated.  But 
that  was  a  contract  of  service,  whereas 
what  I  have  decided  on  the  present  motion 
was  upon  the  footing  of  it,  the  contract 
being  in  an  apprenticeship  deed.  In  the 
case  of  FeUofjM  v.  Wood  (1)  there  could 
have  been  no  ground  for  avoiding  the  con- 
tract not  to  serve  the  plaintiff's  customers 
as  being  an  unlawful  restraint  of  trade; 
whereas,  apart  from  the  present  contract 
being  in  an  apprenticecSiip  deed,  there 
would  be  some  ground  for  saying  that  this 
general  stipulation  not  to  contract  any  pro- 
fessional engagements  whatever  without  the 
licence  of  the  plaintiff  was  in  restraint  of 
trade,  seeing  that  there  is  not  a  continuous 
employment  on  the  part  of  the  plaintiff. 
I  have  only  added  this  that  there  may  be 
no  mistake  as  to  the  grounds  on  which  I 
have  proceeded. 

Solidton — ^Brandon  &  NicboLBon,  for  plaintiff  ; 
H.  Levy,  for  defendant  PamiTiclni ;  C?ampbell, 
Beeves  &,  Hooper,  for  the  other  defendants. 
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In  re  the  London  and  west- 
minster    BREAD    COMPANY 

(limited). 

Company  —  Voluntary  Winding-up — 
Trcma/er  or  Sale  of  Bueinees — DieeenUent 
Member — Notice  of  Dissent — Continuing 
Notice — Compa/niea  Act,  1862,  m.  51  and 
161. 

Afier  the  passing  of  resolutions  by  a 
oompam,y  for  vclunta/ry  liquidation^  the 
trcmsfsr  of  its  Imsiness,  and  the  appoint- 
ment of  the  compaavj/s  secretaary  as  liqui- 
dator,  but  before  the  subsequent  confirmation 
of  such  resolutions,  a  shaarehclder  served 
notice  of  dissent  on  the  secretary  of  the 
C07npa/ny.  The  notice  teas  not  <^ected  to 
untU  one  month  after  the  confirmation  of 
the  resolutions,  and  was  not  returned : — 
Held,  that  the  notice  was  a  valid  notice  of 
dissent  within  section  161  of  the  Companies 
Act,  1862. 

The  question  in  this  case  was  whether 
a  notice  of  dissent  given  by  a  shareholder 
of  a  company,  after  the  passing  of  resolu- 
tions for  the  voluntary  liquidation  of  the 
company  and  the  transfer  of  its  business, 
but  before  the  statutory  confirmation  of 
such  resolutions  by  the  subsequent  general 
meeting,  was  a  valid  notice  of  dissent 
within  section  161  of  the  Companies  Act, 
1862,  which  provides  that  "  if  any  mem- 
ber of  the  company  being  wound  up,  who 
has  not  voted  in  favour  of  the  special 
resolution  passed  by  the  company  of  which 
he  is  a  member,  at  either  of  the  meetings 
held  for  passing  the  same,  expresses  his 
dissent  finom  any  such  special  resolution 
in  writing,  addressed  to  the  liquidators  or 
one  of  them,  and  left  at  the  registered 
office  of  the  company  not  later  than  seven 
days  after  the  date  of  the  meeting  at  which 
such  special  resolution  was  passed,  such 
dissentient  member  may  require  the  liqui- 
dators" either  to  abstain  firom  canying 
the  resolution  into  effect  or  to  purdiase 
hiB  interest. 

On  the  29th  of  August,  1889,  and  the 
16th  of  September,  1889,  special  resolutions 
were  pa6sed,and  confirmed  by  extraordinary 
general  meetings  of  the  London  and  West- 
minster Bread  Company  (Limited),  under 
section  51  of  the  Companies  Act,  for  the 
voluntary  liquidation    of   the    company, 
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In  re  London  and  Westm/kuter  Bread  Cb. 
and  for  its  amalgamation  with  the  Bread 
Union  (Limited),  and  for  the  appointment 
of  Mr.  A.  Upright,  who  was  secretary  of 
the  bread  company,  as  liquidator. 

On  the  31st  of  August,  1889,  the  Rev. 
C.  R.  Knight,  a  shareholder  of  the  bread 
company,  sent  to  Upright  notice  of  dissent 
under  section  161.  Knight  had  not  voted 
at  either  of  the  meetings,  and  on  the  16th 
of  October,  1889,  Knight's  solicitors  wrote 
to  Upright,  asking  what  offer  was  proposed 
to  be  made  to  Knight  for  his  shares ;  and 
on  the  19th  of  October,  1889,  Upright 
replied  by  a  letter,  in  which  he  stated  that 
the  matter  was  still  under  the  considera- 
tion of  the  Bread  Union.  The  letter  waa 
signed  by  Upright  on  behalf  of  the  Lon- 
don and  Westminster  Bread  Company  and 
as  liquidator. 

On  the  23rd  of  October,  1889,  Upright's 
solicitors  wrote  to  Knight's  solicitors, 
stating  that  Knight's  notice  of  the  31st 
of  August  was  informal,  and  could  not 
be  noticed  by  Upright  as  liquidator.  The 
notice  was  not  returned  to  Knight. 

On  the  15th  of  November,  1889,  Knight 
gave  to  Upright  notice  of  the  appointment 
by  him  of  an  arbitrator  under  section  162 
of  the  Companies  Act,  1862,  to  settle  the 
price  to  be  paid  to  him  for  the  purchase 
of  his  interest  in  the  company. 

Upright,  as  liquidator  of  the  company, 
now  moved  to  restrain  Knight  from  pro- 
ceeding with  such  arbitration. 

Byrne,  Q.(7.,and  Bvmham,  for  the  liqui- 
dator, in  support  of  the  motion. — ^The 
notice  is  premature.  Section  161  contem- 
plates a  notice  given  afber  the  winding-up 
has  commenced.  It  speaks  of  the  notice 
being  given  to  the  "liquidator."  Until 
the  confirmatory  resolution  is  passed  there 
is  no  liquidator — In  re  The  India  Zoedone 
Compcmy  (1).  Moreover,  the  notice  is  to 
be  given  by  a  member  who  has  not  voted 
at  either  meeting,  and,  therefore,  by  im- 
plication cannot  be  given  until  after  this 
condition  has  been  complied  with. 

Kenyan  Parker,  for  the  respondent. 

Chitty,  J.,  after  stating  the  facts,  con- 
tinued : — ^The  notice  of  dissent  was  served, 

(1)  5.3  Law  J.  Rep.  Chanc.  468 :  Law  Rep, 
26  Oh.  D.  70.  ^ 


according  to  the  provisions  of  section  161, 
at  the  offices  of  the  company,  and  there 
remained,  and  was  never  returned;  nor 
does  it  appear  that  there  was  any  question 
raised  as  to  its  invalidity  until  a  month 
after  the  special  resolutions  had  been  con- 
firmed. It  is  quite  plain  from  the  letter 
of  the  19th  of  October  that  the  notice 
had  come  to  the  hands  of  the  liquidator, 
and  had  also  been  present  to  his  mind 
after  the  confirmation  of  the  resolutions. 
The  notice  may,  I  think,  therefore  be 
treated  as  a  continuing  notice,  and  I 
think  there  has  been  a  compliance  with 
the  Act  of  Parliament.  Probably  a  notice 
sent  before  any  resolution  had  been  passed 
would  not  be  good,  but  it  is  not  necessary 
to  consider  that  question.  Of  course,  if 
Mr.  Knight  had  voted  at  the  confirmatory 
meeting  in  favour  of  the  resolution,  his 
notice  would  have  been  rescinded.  But  he 
did  not  do  so.  As  the  notice  came  to  the 
hands  of  the  liquidator,  and  was  kept  by 
him,  it  appears  to  me  that  the  notice  was 
good.  Moreover,  there  is  a  distinction 
between  section  161  and  section  51.  By 
section  51  it  is  enacted  that  the  con- 
firmatory meeting  is  to  be  held  at  an 
interval  of  not  less  than  fourteen  days, 
nor  more  than  one  month,  from  the  date 
of  the  meeting  at  which  the  resolution 
was  first  passed.  Section  51,  therefore, 
gives  both  the  time  during  which  the 
meeting  may  be  held  and  also  the  time 
afber  which  it  may  not  be  held ;  but 
section  161  only  says  that  the  notice  of 
dissent  must  be  given  not  later  than  seven 
days  after  the  date  of  the  meeting,  but  is 
sQent  as  to  the  time  during  which  the  no- 
tice may  be  given — or,  in  other  words,  says 
nothing  as  to  when  notice  may  first  be 
given.  According  to  the  language  of  sec- 
tion 161,  the  notice  here  was  left  not  later 
than  seven  days  after  the  date  of  the 
meeting.  The  construction  contended  for 
by  the  liquidator,  that  section  161  implies 
that  the  notice  is  to  be  given  after  the 
resolution  has  been  completely  passed,  is 
too  narrow.  The  objection  is  purely  a 
technical  one.  The  object  of  the  provision 
is  to  prevent  inconvenience  to  the  liqui- 
dator and  the  company,  and  not  to  allow 
the  members  of  the  company  to  speculate 
on  the  possibility  of  the  assets  of  the 
company  becoming  more  or  less  valuable, 
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In  re  London  and  Weatmimter  Bread  Co, 
bnt  to  decide  quickly  whether  they  will 
oome  in  or  remain  out.  The  construction 
I  put  on  the  notice  does  not  lead  to  a 
possibility  contrary  to  the  intention  of  the 
Act.  The  motion  &ils,  and  is  dismissed 
with  costs. 

Solicitors — ^Watson  &  Co.,  for  company ;  Down- 
ing, Holman  8c  Co.,  agents  for  Downing  Sc 
Handcock,  Cardiff,  for  Knight. 
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Nov. 

Practice — Trustee — AppomiTnerU  oj  new 
Trustee — Vesting  Order — Jurisdiction — 
Trustee  Act^  1850,  ss,  35  cmd  43 — Rules 
of  Courty  Order  LV,  rule  13a,  Rules  of 
December,  1888. 

Proceedings  instituM  by  originating 
summons  under  the  Rules  of  December, 
1888,  Order  LV,  rule  13a,  for  the  ap- 
pointment of  a  new  trustee,  constitiUe  a 
"  matter  "  within  the  mea/ning  of  the  Trustee 
Act,  1850,  s.  43,  and  the  Court  obtained 
under  that  rule  jurisdiction  to  make  a  vest- 
ing order  upon  a  motion  in  such  matter. 

In  May,  1889,  an  order  was  made  by 
the  Judge  in  chambers  appointing  a  new 
trustee  of  a  will  in  the  place  of  a  trustee 
who  was  permanently  resident  out  of  the 
jurisdiction,  and  vesting  the  trust  property, 
which  comprised  Government  stock,  in  the 
new  trustee  jointly  with  the  continuing 
trustee.  The  order  was  made  upon  a  sum- 
mons under  Order  LV.  rule  13  (Rules  of 
December,  1888), which  provides  that  "in 
all  cases  in  which  the  Court  has  jurisdiction 
to  appoint  new  trustees  upon  petition,  an 
application  may  be  made  to  a  Judge  in 
chambers  by  summons  and  new  trustees 
appointed  " ;  and  in  making  the  order  the 
Jud£:e  in  chambers  followed  In  re  Morris 

(1) 

An  objection  was  raised  by  the  Bank 
of  England  as  to  the  effect  of  the 
order  before  it  had  been  completed,  and 
consequently  a  motion  was,  in  June,  1889, 
made  in   Court,    upon  which    the    new 

(1)  37  W.  R.  317. 


trustee  was  re-appointed  and  the  vesting, 
order  made.  The  Rules  of  June,  1889, 
were  not  then  in  force,  and  the  bank  still 
declined  to  act  upon  the  order,  upon  the 
ground  that  there  was  no  jurisdiction  to 
make  a  vesting  order  upon  a  motion  in 
a  matter  originated  by  smnmons. 

An  application  was  now  made  by  motion 
for  a  direction  to  the  bank  to  comply  with 
the  order. 

NeviUe,  Q.C,  and  P,  0.  Lawrence,  for 
the  motion. — ^The  matter  was  properly 
originated  by  summons  under  the  Rules 
of  December,  1888,  and  the  Court  had 
jurisdiction  to  make  the  vesting  order 
under  the  Trustee  Act,  1850,  s.  43, 
which  gives  the  jurisdiction  in  "  any  cause 
or  matter.''  There  ia  no  question  of  the 
power  to  make  the  vesting  order  in  open 
Court — In  re  Tu^eedy  (2).  Under  the  new 
rules  the  matter  is  in  the  same  position  as 
if  it  had  been  commenced  by  petition. 

Fa/rwell,  for  parties  in  the  same  interest. 

Latham,  Q,C.,  and  T,  Houm'd  Wright, 
for  the  Bank  of  England. — ^The  order  of 
December,  1888,  did  not  authorise  the 
making  of  a  vesting  order  on  a  summons. 
If  that  had  been  the  case,  there  would 
have  been  no  necessity  for  rule  13a  of 
Order  LV.  of  June,  1889.  As  the  order 
could  not  before  that  rule  be  made  upon 
a  summons,  it  could  not  be  made  upon 
a  motion  in  a  matter  commenced  by  sum- 
mons. The  order  to  be  made  imder  sec- 
tion 43  of  the  Trustee  Act,  1850,  must  be 
an  order  made  on  petition  or  motion  in 
a  matter  commenced  in  the  mode  which 
was  recognised  at  the  passing  of  that  Act. 
The  Rule  Committee  had  no  power  to 
make  the  rule  relied  upon,  which  is  ultra 
vires.  The  matter  is  not  one  of  "  pleading, 
practice,  or  procedure."  The  general  pro- 
visions of  the  Judicature  Act,  1875,  s.  17, 
do  not  override  the  express  provisions  of 
the  Trustee  Act.  They  do  so  neither  by 
express  reference  nor  necessary  implication 
— Gamett  v.  Bradley  (3). 

Kekbwich,  J. — I  certainly  shall  treat 
the  Order  LV.   rule   13a  of  December, 

(2")  54  Law  J.  Rep.  Chanc.  331;  Law  Rep. 
28  Ch.  D.  529. 

.  (3)  48  Law  J.  Rep.  Ezch.  186;  Law  Rep. 
3  App.  Gas.  944. 
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1888,  which  wajs  in  force  when  the  order 
in  question  was  made — ^as  also  I  should  be 
prepared  to  treat  the  present  rule  1 3a  of 
June,  1889 — as  properly  made.  I  think 
that  would  be  my  duty,  unless  perhaps  it 
could  be  shewn  that  some  slip  had  occurred, 
or  some  formality  of  a  substantial  charac- 
ter, and  provided  by  some  Act  of  Parlia- 
ment binding  on  the  Court,  had  not  been 
complied  with.  I  am  bound  to  say,  as  the 
point  has  been  raised,  that  to  my  mind 
this  is  strictly  a  question  of  procedure,  or, 
as  it  is  expressed  in  the  17th  section  of 
the  Judicature  Act  of  1875,  of  "  practice 
and  procedure."  The  objection  urged  in 
Frodshamfh  v.  Frodahcvm  (4),  and  upheld  in 
the  Court  of  Appeal,  was  that  you  could 
not  make  a  vesting  order  on  a  simimons, 
it  being  a  proceeding  in  chambers,  but 
you  must  do  it  by  petition,  which  would 
be  dealt  with  in  Court.  The  whole  objec- 
tion to  the  order  in  Frodahomh  v.  Frodahami 
(4) — and  I  venture  to  speak,  knowing 
something  about  it — ^was  that  it  had  not 
been  made  upon  a  right  proceeding.  The 
question  discussed  was  one  of  procedure, 
and  a  substantial  question,  as  this  is.  It 
being  a  question  of  procedure,  it  seems  to 
me  it  comes  directly  within  the  Judicature 
Act,  and  that  it  was  fully  competent  to 
the  Rule  Committee  to  make  an  order 
altering  the  procedure.  Having  expressed 
that  view,  I  shall  not  follow  Mr.  Latham 
in  the  argument,  which  was  of  a  general 
character,  supported  by  Ga/mett  v.  Bradley 
(3),  and  so  forth,  because,  if  these  matters 
are  to  be  discussed,  he  himself  practically 
admitted  they  must  be  discussed  in  a 
higher  Court.  It  is  sufficient  for  me  to 
say  that  I  think  it  is  **  procedure,"  and 
that  the  rule  on  that  ground  is  good. 
Taking  the  rule  as  good,  what  do  I  find  1 
I  find  a  rule  made  that  when,  as  hereto- 
fore, new  trustees  may  be  appointed  on 
petition ,  henceforth  they  may  be  appointed 
on  a  summons  in  chambers.  That  is  the 
short  effect  of  rule  13a  of  December,  1888. 
That,  as  I  have  said,  I  hold  to  be  good. 
Then,  starting  with  that,  I  turn  to  the 
Trustee  Act,  1850,  and  I  find  in  section  35 
that  whenever  the  Court  can  make  an 
order  for  the  appointment  of  new  trustees, 
it  can,  by  the  same  or  any  subsequent 

(4)  50  Law  J.  Bep.  Chano.  233 ;  Law  Bep. 
16  Ch.  D.  317. 


order,  make  a  vesting  order  with  regard 
to  stock  or  lands.  Therefore,  reading  the 
two  together,  I  have  this :  that  the  Court 
may  henceforth  make  an  order  on  a  sum- 
mons in  chambers  for  the  appointment  of 
new  trustees,  and,  on  the  summons,  may 
make  an  order  for  the  vesting  of  the  stock. 
Then  I  must  correct  that,  of  course,  by  the 
rule  in  the  43rd  section,  so  fieu*  as  that 
has  not  been  modified  by  the  General 
Rules.  And  the  43rd  section  does  not 
say  that  the  vesting  order  may  be  made 
on  summons.  The  43rd  section  says  that 
'4t  shall  be  lawful  for  the  said  Court, 
either  upon  the  hearing  of  the  said  cause, 
or  of  any  petition  or  motion  in  the  said 
cause  or  matter,"  to  do  so^nd-so ;  and  it 
has  been  held  that,  without  any  further 
rule,  a  vesting  order  maybe  made  on  sum- 
mons. It  is  unnecessary  to  discuss  that, 
because  a  motion  was  made  in  this  case ; 
but  probably  the  safer  construction  of  the 
Act  would  be  to  say,  that  as  rule  1 3a  did 
not  state  that  a  vesting  order  might  be 
made  on  summons,  you  must  read  the  35th 
and  the  43rd  sections  together,  and  you 
must  find  the  vesting  order  to  have  been 
made  in  some  way  pointed  out  by  the 
43rd  section.  Whether  this  should  be  re- 
garded as  a  ^'  cause "  or  not,  I  need  not 
determine.  My  impression  is  that,  not- 
withstanding the  general  rule  that  an  ori- 
ginating summons  commences  an  action, 
this  particular  summons  is  not  a  cause ; 
but  beyond  that  I  will  not  say,  because  it 
may  require  further  investigation.  There 
was  no  petition  presented,  and  therefore 
I  will  not  consider  that  possible  alter- 
native ;  but  there  was  a  motion  made,  not 
in  a  cause,  as  I  consider,  but  in  a  matter — 
the  matter  in  which  the  new  trustees  were 
appointed,  or  were  to  be  appointed ;  so 
that  I  have,  at  any  rate  in  terms,  the  Act 
complied  with.  I  have  a  proper  applica- 
tion for  the  appointment  of  new  trustees  ; 
I  have  a  motion  in  the  matter;  and  I 
have  an  order  made  on  the  motion  ap- 
pointing new  trustees  and  making  a  vesting 
order.  It  is  difficult  to  see,  if  rule  13a  of 
December,  1888,  is  good,  why  the  order  in 
question  is  bad.  It  seems  to  me  that  if 
they  wish  to  dispute  the  validity  of  such 
an  order  as  this,  the  bank  must  argue,  as 
they  have  done  and  intended  to  do,  that 
the  orders  signed  by  the  Rule  Committee, 
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and  now  in  the  General  Orders  of  the 
Ck>urt,  are  uUra  vires.  If  thej  succeed  in 
that,  the  whole  thing  falls  to  the  ground ; 
but,  so  long  as  rule  1 3a  is  upheld  as  good, 
it  seenis  to  me  I  have  exactly  the  course 
pursued  which  ought  to  be  pursued,  ac- 
cording to  sections  35  and  43  of  the 
Trustee  Act,  1850,and  Order  LV.  rule  13a, 
and  a  motion  for  a  vesting  order  may  be 
made.  The  only  objection  to  that  is  this. 
It  is  said  that  if  the  order  could  not  have 
been  made  on  the  summons,  it  could  not 
have  been  made  on  a  motion  in  the  matter 
in  which  the  summons  was  entitled,  and 
that  that  is  the  proper  construction ;  and 
it  is  argued  that  if  under  rule  13a  the 
order  could  not  have  been  made  on  the 
summons,  so  it  could  not  be  made  in  any 
motion  in  the  matter.  I  am  £eu:  from  dis- 
regarding that  argument;  I  think  it  is 
entitled  to  much  attention ;  but  I  put  to 
Mr.  Latham  this :  Supposing  an  order  had 
been  made  under  the  old  practice  for  the 
appointment  of  new  trusteids,  on  a  petition 
asking  only  for  the  appointment  of  new 
trustees,  would  it  not  be  possible  to  say 
that  you  could  move  in  that  matter  for 
a  vesting  order,  separately  and  indepen- 
dently, and  aftco:  the  petition  to  that  ex- 
tent had  been  exhausted  f  He  was  obliged 
to  admit  that  it  was  possible.  If  it  was 
possible  where  there  was  a  petition,  why 
is  it  not  possible  where  there  is  a  summons  1 
A  petition  for  the  appointment  of  new 
trustees  is,  if  I  am  right  as  regards  the 
validity  of  the  order,  now  displaced  in 
favour  of  a  summons  for  the  appointment 
of  new  trustees.  The  matter  is  initiated 
by  summons  instead  of  by  petition ;  and 
if  it  is  properly  initiated  in  that  way  you 
have ''  the  matter  " ;  in  that  matter  you  can 
move,  and  on  that  motion,  it  seems  to  me, 
the  Court  can  make  the  order  for  vesting 
the  stock. 

[His  Lordship  therefore  made  an  order 
directing  the  Bank  of  England  to  act  upon 
the  order  made  on  motion  in  June,  1889.] 

Solidton— Venn  A  Ck>.,  agents  for  H.  W.  CoUinB, 
Bobinson  As  Ck>.,  Liverpool,  for  applicants; 
Fraehfields  ft  Williams,  for  the  Bank ;  Frit- 
chard,  Bnglefield  8c  Co.,  agents  for  A.  S. 
Mather,  Liverpool,  for  other  respondents. 
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METCALFE  V.  METCALFE. 


Kekewich,  J. 
1889. 
Nov.  21,  22,  23. 
Dec.  4. 

WiU — Construction — Forfeiture  Clause 
— RepiLgruimcy — Absolute  Interest  —  Life 
Interest — Contingent  Life  Interest — Bank- 
ruptcy at  Death  of  Testator — Anm^ulment 
of  Bcmkrvftcy, 

The  time  for  determining  whether  afor- 
feitmre  ckvuse  is  or  is  not  applicable  to  a 
gift  u/nder  a  wtU^  is  the  time  when,  inde- 
pendently of  all  accidental  or  extraneous 
causes  of  postponement  of  payment  or  de- 
livery,  receipt  of  the  gift  by  the  legatee  be- 
comes possible  infobct, 

A  testa/tor  gam  to  a  doss  of  beneficitxries 
—first,  absolute  interests;  secondly,  im- 
mediate life  interests;  amd  thirdly ,  con- 
tingent Ufe  ifUerests,  in  certain  property, 
cmd  he  declared  that  if  by  any  operation 
of  law  the  interest  of  cmy  of  the  bene- 
ficiaries should  be  aliened  whereby  the 
same  would  but  for  thai  clause  vest  in 
am/y  other  person,  a  certain  gift  over  in 
respect  of  that  interest  should  take  effect. 
One  of  the  beneficiaries  was  a  bankrupt  at 
the  deaih  of  the  testator,  and  the  bankruptcy 
was  not  amm/uUed  until  the  third  year  ctfter- 
uxxrds.  The  contingent  life  interest  of  that 
beneficiary  fell  into  possession  within  a 
year  after  the  testator's  death : — Held,  that 
the  forfeiture  clause  u>as  void  for  repug- 
namcy  to  the  gift  of  the  absolute  interest, 
but  operated  upon  the  imanediate  life  in- 
terest. Held  also,  that  the  forfeiture 
clause  was  inapplioable  to  the  contingent 
life  interest. 

Semble,  if  the  beneficiary  had  been  in  a 
position  to  claim  annulmsnt  of  the  bank- 
ruptcy brfore  the  immediate  life  interest  be- 
came payable,  the  forfeiture  would  ruft  have 
operaied. 

Thomas  Metcalfe,  who  died  on  the  7th 
of  February,  1884,  by  his  will  dated  the 
10th  of  May,  1864,  bequeathed  two  third 
parts  of  certain  personalty  equally  be- 
tween his  children  living  at  his  decease 
who  should  attain  twenty-one  years  or  be 
married.  He  also  gave  certain  real  and 
personal  property  upon  trust  to  permit 
his  wife  to  receive  one  third  of  the  rentfi 
and  profits  during  her  life  and  widow- 
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hood,  and  to  pay  the  remaining  two  thirds 
of  such  rents  and  profits  to  his  children 
living  at  his  decease  for  their  respective 
lives  and  the  lives  or  life  of  the  survivors 
or  survivor  of  them,  such  payments  to 
commence  at  the  age  of  twenty-one  years 
or  marriage ;  and  he  declared  that,  on  the 
death  or  second  marriage  of  his  wife,  the 
said  children  should  share  equally  be- 
tween them  the  rents  and  profits  during 
their  lives  and  the  lives  or  life  of  the  sur- 
vivors or  survivor  of  them. 

The  testator  provided  for  the  forfeiture 
of  shares  in  certain  events  by  the  follow- 
ing clause : — 

"  Provided  also,  that  if  by  any  act  or 
defiskult,  or  by  operation  of  law,  the  part 
or  share,  parts  or  shares,  or  the  whole  of 
the  said  rents  and  profits  or  any  other 
sums  of  money  or  interests,  limited  or  be- 
queathed by  this  my  will  in  trust  for  my 
said  wife  and  children  or  child,  grand- 
children or  grandchild,  or  any  of  them, 
shall  be  aliened,  charged,  or  disposed  of, 
either  in  part  or  as  to  the  whole  of  the 
said  several  and  respective  shares  and 
interests,  whereby  the  same  respectively 
would  but  for  this  provision  vest  in  or 
become  payable  to  some  other  person  or 
persons,  other  than  my  said  wife,  chil- 
dren or  child,  grandcluldren  or  grand- 
child, or  either  of  them,  then  my  said 
trustees  or  trustee  shall,  upon  such  act 
or  default,  or  upon  such  operation  of  law 
as  aforesaid,  pay  or  apply  the  share  or 
shares,  interest  or  interests,  so  aliened, 
charged,  or  disposed  of,  or  attempted  to 
be  so  dealt  with,  as  and  in  manner  afore- 
said, to  and  among  the  others  or  other  of 
the  persons  or  the  person  who  would  have 
been  entitled  to  the  same  by  survivor- 
ship, in  remainder  or  otherwise,  under 
the  aforesaid  trusts,  as  in  the  case  of  the 
death  or  deaths  of  the  person  or  persons 
so  aliening,  charging,  or  disposing  of  his, 
her,  or  their  respective  shares  and  inte- 
rests, or  attempting  the  same  as  and  in 
manner  aforesaid." 

The  testator  left  him  surviving  five 
children,  all  of  whom  had  at  the  time  of 
his  death  attained  the  age  of  twenty-one 
years.  The  plaintiff,  Cborgiana  Metcalfe, 
was  one  of  them,  and  she  had  been  adju- 
dicated bankrupt  on  the  16th  of  March, 
1882.    Another  of  these  children  died  on 


the  17th  of  January,  1885.  After  tiie 
testator's  death,  the  trustee  in  the  plain- 
tiff's bankruptcy  was  informed  by  the 
testator's  executors  that  the  plaintiff's  in- 
terests were  forfeited,  and  he  took  nothing 
in  her  right  imder  the  will.  In  the  year 
1885,  certain  property  accrued  to  the 
plaintiff  from  another  estate,  and  that  was 
realised  in  February,  1887,  and  the  pro- 
ceeds being  sufficient  to  pay  all  the  cre- 
ditors in  fiiU,  the  bankruptcy  was  annulled 
on  the  10th  of  June,  1887.  The  present 
action  was  instituted  by  the  plaintiff  for 
the  administration  of  the  testator's  estate, 
and  in  order  to  obtain  a  decision  as  to 
the  effect  under  the  circumstances  of  the 
forfeiture  clause. 

Warmington,  Q,C,y  and  T,  Bateman 
Napier,  for  the  plaintiff. — ^The  forfeiture 
clause  was  void  for  repugnancy,  so  far  as 
concerned  the  absolute  interests — Bradley 
V.  Feixoto  (1),  Holmes  v.  Goodaon  (2),  In 
re  Rasher;  Rosher  v.  Roaher  (3),  and  In 
re  Dugddle  ;  DugdaU  v.  Ihigdale  (4). 

By  the  annulment  of  the  bankruptcy, 
the  plaintiff  was  restored  to  the  position 
she  occupied  before  the  bankruptcy — 
Bailey  v.  Johnson  (5);  Bankruptcy  Act, 
1869,  s.  81. 

Within  one  year  fix)m  testator's  death 
the  plaintiff  became  entitled  to  sufficient 
property  to  pay  all  her  debts  in  full. 
The  object  of  the  testator  in  making  a  gift 
over  was  to  meet  the  event  of  the  primaiy 
object  of  the  gift  being  defeated,  which, 
according  to  our  contention,  has  not  hap- 
pened in  respect  either  of  the  absolute 
interest  or  the  life  interest — Lloyd  v. 
Lloyd  (6),  White  v.  Chitty  (7),  Robertson  v. 
Robertson  (8),  and  Ancona  v.  WaddeU  (9). 

The    forfeiture    clause    cannot    apply 

(1)  3  Ves.  jun.  323. 

(2)  8  De  Gex,  M.  &  G.  152  ;  26  Law  J.  Eep. 
Chanc.  317. 

(3)  62  Law  J.  Bep.  Ohanc.  722 ;  Law  Bep. 
26  Ch.  D.  801. 

(4)  67  Law  J.  Bep.  Ghano.  634;  Law  Bep. 
88  Ch.  D.  176. 

(5)  41  Law  J.  Bep.  Bxch.  211 ;  Law  Bep. 
7  Ezch.  263. 

(6)  Law  Bep.  2  Eq.  722. 

(7)  36  Law  J.  Bep.  Ghana  343 ;  Law  Bep. 
1  Bq.  372. 

(8)  66  Law  J.  Bep.  Chanc  276;  Law  Bep. 
80  Ch.  D.  623. 

(9)  48  Law  J.  Bep.  Chanc.  116 ;  Law  Bep. 
10  Ch.  D.  167. 
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to  the  contingent  life  interest,  because 
that  did  not  become  vested  or  payable 
at  the  death  of  the  testator.  The  bank- 
ruptcy had  been  annulled  before  those 
interests  vested  in  possession — Samudv, 
Samud  (10)  and  In  re  Famham's  Trusts 

(11). 

NemQSy  Q.C.^  and  Giuelee,  for  the  de- 
fendants.— The  forfeiture  clause  operated 
upon  all  the  various  interests  of  the  plain- 
tiff. It  is  not  a  question  of  repugnancy, 
but  of  limiting  a  Ufe  interest  by  means  of 
a  forfeiture  clause.  That  can  be  done,  and 
the  same  principle  applies  to  an  absolute 
interest — Brcmdon  v.  Robinson  (12),  per 
James,  L.  J.,  In  re  Stringer^s  Estate  ;  Shaw 
V.  Jones  Ford  (13).  The  absolute  interest 
in  this  case  was  never  de  facAo  vested  in 
the  plaintiff. 

The  period  for  payment  or  distribution 
is  the  point  of  time  at  which  the  applica- 
bility of  the  forfeiture  clause  is  to  be 
tested.  That  wa^s  in  this  case  within  a 
year  from  the.  testator's  death,  more  than 
two  years  before  the  bankruptcy  was 
annulled.  The  forfeiture  clause  applied 
then  once  for  aU,  and  to  every  interest 
of  the  plaintiff  under  the  will — Dorsett  v. 
DorseU  (14).  Upon  the  forfeiture  coming 
into  operation,  the  gift  over  took  effect, 
and  could  not  be  displaced  by  a  subsequent 
annulment  of  the  bankruptcy. 

Warmington,  Q.G.,  replied. 

Cur.  adv,  vuU. 

Kekewich,  J. — Judgment  was  reserved 
in  this  case  for  the  sake  of  an  opportunity 
of  looking  more  carefully  into  some  of  the 
many  authorities  cited.  That  the  object 
of  the  cla,use  in  question  is  to  secure  per- 
sonal enjoyment  by  the  legatee,  or  rather 
to  provide  against  the  benefits  given  to 
him  by  the  will  being  enjoyed  otherwise 
than  by  him  personally,  is  common  ground 
to  plaintiff  and  defendants,  and  is  in  ac- 
cordance with  aU  decisions  touching  the 
point  of  construction ;    but  the  general 

(10)  47  Law  J.  Eep.  Chanc.  716;  Law  Rep. 
12  Ch.  D.  162. 

(11)  46  Law  J.  Bep.  Chanc.  80. 

(12)  18  Ves.  429. 

(13)  46  Law  J.  Bep.  Chanc.  633 :  Law  Bep. 
6Ch.  D.  1. 

(14)  80  Beav.  256 ;  31  Law  J.  Bep.  Chanc. 
122. 

Vol.  69.— Ouahc. 
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principle  admitted,  there  is  some  difficulty 
in  applying  it  to  particular  circumstances. 
That  difficulty  does  not  arise  in  this  case 
from  the  language  of  the  clause,  which 
lends  itself  readily  to  such  a  construction 
as  I  have  mentioned;  nor  yet  so  much 
from  the  rest  of  the  will,  as  from  the  dates 
and  other  &cts  which  have  been  brought 
into  consideration.  I  dismissed  at  the 
trial  the  suggestion  that  some  of  the 
benefits  given  to  the  plaintiff  were  not 
limited  or  bequeathed  '^  in  trust,"  within 
the  meaning  of  the  clause ;  and  also  the 
argument  thistt  the  words  "  shall  be  "  point 
osJy  to  a  friture  bankruptcy  or  other 
alienation,  and  do  not  cover  the  actual 
event  of  a  bankruptcy,  which  occurred 
in  the  testator's  lifetime.  As  thus  read, 
the  words  would  not  be  consistent  with 
the  general  principle  above  stated,  and  I 
do  not  think  that  either  grammatical  con- 
struction or  authority  constrains  me  in 
that  direction.  Ind^,  the  authorities 
are  the  other  way.  Trappes  v.  Meredith 
(15)  and  Gibbons  v.  Gibbons  (16).  The 
other  points  argued  deserve  somewhat 
more  elaborate  treatment.  It  is  conceded 
that  the  forfeiture  clause  must  be  read 
distributively — ^that  is,  as  if  repeated  after 
each  gift  in  favour  of  the  plaintiff,  and 
made  applicable  to  that  gift  alone.  Thus 
read,  the  proviso  is  incorporated  into  the 
gift,  which  takes  a  conditional  or  re- 
stricted form,  so  that  what  but  for  it 
would  be  a  simple  bequest,  now  becomes 
a  bequest  determinable  on  the  happening 
of  any  one  of  the  events  specified.  The 
operation  of  the  proviso  on  two  different 
sets  of  gifts  is  disputed,  on  the  ground,  as 
regards  one,  that  such  operation  is  legally 
impossible,  and  as  regards  the  other,  that 
no  specified  event  has  occurred.  There 
are  unquestionably  gifts  to  the  plaintiff  of 
an  absolute  character — ^gifts,  that  is,  which, 
if  concerned  with  land,  would  create  an 
estate  in  fee ;  and  the  plaintiff  says,  that 
to  put  the  forfeiture  clause  in  operation 
as  regards  these  would  be  to  defeat  the 
original  gift  by  a  condition  repugnant  to 
it,  and  therefore  void.  You  cannot  limit 
an  estate  to  a  man  and  his  heirs  until  he 

(15)  41  Law  J.  Bep.  Chanc.  237;  Law  Bep. 
7  Chanc.  248. 

(16)  50  Law  J.   Bep.  P.C.  46;    Law  Bep. 
6  App.  Cas.  471. 
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shall  convey  the  land  to  a  stranger,  be- 
cause it  is  of  the  essence  of  an  estate  in  fee 
that  it  confers  free  power  of  alienation, 
and  it  has  long  been  settled  that  the  same 
principle  is  applicable  to  gifts  of  personalty. 
In  £i,vour  of  the  will,  which  must  be  read 
and  construed  as  a  whole,  you  can  allow 
such  a  proviso  to  defeat  any  particular 
estate,  not  as  operating  to  take  away  that 
which  has  alroEuiy  been  given,  but  as 
restricting  the  quantity  of  the  original 
gift ;  but  an  estate  in  fee,  or  its  equivalent, 
an  absolute  gift  of  personalty,  does  not 
admit  of  such  treatment,  ^ere  is  no 
occasion  to  refer  to  the  cases  establishing 
these  propositions,  many  of  which  were 
cited  in  argument.  The  subject  was  fully 
treated  in  ffolmea  v.  Goodson  (2),  where 
mention  of  earlier  authorities  will  be 
found.  As  regards,  therefore,  these  gifts, 
which,  according  to  the  terms  of  the  will, 
independently  of  the  forfeiture  clause, 
vested  absolutely,  whether  in  possession 
or  in  remainder,  on  the  testator's  death — 
I  hold  them  to  be  unaffected  by  the  for- 
feiture clause,  not  because  the  language 
of  the  clause  is  inapplicable  to  them,  but 
because  the  defeasance  is  repugnant  to 
the  original  gifts,  and  therefore  void.  In 
considering  the  point  last  treated  I  have 
grouped  together,  as  governed  by  the 
same  rule,  estates  in  possession  and  in 
remainder,  but  when  one  comes  to  con- 
sider a  property  given  otherwise  than  al>- 
solutely,  as  for  life,  a  distinction  must  be 
taken  between  these  two  classes.  The 
distinction  is  justified  by  the  principle  of 
construction  above  mentioned,  and  is  the 
logical  outcome  of  it.  The  intention  of 
the  testator  that  the  legatee  shall  partake 
of  his  bounty,  provided  only  that  personal 
enjoyment  be  secured,  would  be  defeated  if 
an  alienation,  whether  by  act  of  the  party 
or  operation  of  law,  were  cancelled  before 
enjoyment  becomes  possible,  and  yet  that 
enjoyment  were  prohibited  by  the  forfei- 
ture clause.  It  has  been  held  in  many 
oases,  to  some  of  which  I  shall  presently 
refer,  that  if  a  bankruptcy,  which,  if  con- 
tinuing, would  have  brought  a  forfeiture 
clause  into  operation,  has  been  annulled 
before  any  money  becomes  payable  to  the 
legatee,  the  clause  does  not  come  into 
operation,  because  the  personal  enjoyment 


does  not,  in  the  events  which  have  hap- 
pened, require  to  be  secured,  and  this 
rule  is  directly  applicable  to  reversionary 
interests,  whether  taking  effect  as  re- 
mainders or  as  executory  gifts.  This  is 
consonant  with  the  decision  of  the  late 
Master  of  the  Bolls  in  Povmham's  Trusts 
(11),  about  which  it  is  to  be  observed  that, 
though  he  there  simply  follows  other 
decisions,  it  was  recognised  by  himself  in 
Samuel  v.  Samud  (10)  as  based  on  prin- 
ciple. It  is  true,  as  urged  on  behalf  of  the 
defendant,  that  here  the  bankruptcy  was 
subsisting  at  the  date  of  the  testator's  death, 
and  therefore  whatever  had  been  given, 
whether  in  possession  or  in  remainder  or 
contingently  to  the  legatee,  was  immedi- 
ately transferred  to  the  trustee  in  bank- 
ruptcy, and  might  have  been  realised  by 
him  for  the  benefit  of  the  creditors  j  and  it 
is  argued  that,  therefore,  personal  enjov- 
ment  was  without  doubt  interfered  with, 
so  as  to  bring  the  forfeiture  clause  into 
operation.  To  yield  to  this  argument 
would,  I  think,  be  inconsistent  with  the 
principle  on  which  I  have  relied.  Per- 
sonal enjoyment  points  not  to  vesting  in 
law,  notwithstanding  that  the  term  '^  vest " 
is  used  as  it  is  in  this  will,  but  to  eiyoy- 
ment  in  fact — that  enjoyment  which  if  not 
interfered  with  would  be  accompanied  by 
receipt  or  payment ;  and  a  gift,  which  ac- 
cording to  the  terms  of  the  will  cannot 
yet  be  thus  enjoyed,  remains  for  the  time 
in  suspense.  The  moment  for  determining 
whether  the  forfeiture  clause  is  applicable 
to  it  or  not  is  the  moment  when  receipt 
or  payment  becomes  possible  in  fiict.  The 
only  other  question  is  one  of  some  prac- 
tical importance,  and  respecting  which 
the  authorities  are,  I  take  leave  to  say, 
somewhat  perplexing.  It  is  this.  What 
amounts  to  a  cesser  of  alienation  so  as  to 
exclude  the  operation  of  the  forfeiture 
clause)  I  have  used  the  word  '' aliena- 
tion "  as  extending  to  assignments  by  the 
act  of  the  party  as  well  as  by  operation 
of  law,  for  the  same  rule  must  apply  to 
both  \  but  in  this  case,  as  in  others,  we  have 
general  alienation  by  bankruptcy,  and  it 
will  be  convenient  to  deal  with  that  only. 
I  have  no  doubt  that  the  period  of  distri- 
bution— ^that  is,  the  time  when  payment 
to  the  legatee  becomes  due  in  law — is  the 
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time  when  the  enquiry  whether  a  legatee 
is  in  a  position  to  receive — ^that  is,  himself 
give  a  receipt  for  his  legacy,  or  whether 
it  is  payahle  to  his  trustee  in  bankruptcy — 
must  he  made  and  answered.  So  thought 
the  Master  of  the  Rolls  in  Samuel  v.  Samuel 
(10),  and  Mr.  Justice  Pearscm  in  Eobert- 
9on  V.  Robertson  (S),  and  I  conceive  the  de- 
cision of  Vice-Chancellor  Hall  in  Anoona 
V.  WaddeU{9)iio  be  in  nowise  inconsistent. 
The  postponement  of  payment  by  some 
accident,  as  the  difficulty  of  proving  some 
devolution  of  title,  or  the  lunacy  or  death 
or  absence  fi:t)m  this  country  of  a  trustee, 
or  any  other  like  cause,  ought  not,  I  think, 
to  affect  the  result,  and  tUs  I  understand 
to  have  been  in  substance  held  by  the 
Judges  quoted,  as  well  as  by  others  whose 
decisions  were  before  them.  There  may 
occur  difficulties  in  applymg  this  general 
rule  to  some  class  of  cases,  but  they  will 
be  difficulties  occasioned  by  the  peculiar 
circumstances  of  those  cases,  not  disturb- 
ing the  rule  itself.  In  this  instance  the 
testator  died  on  the  7th  of  February,  1884, 
and  such  gifts  as  took  eSect  in  possession  at 
the  teetator'sdeath  became  payablethen,  or, 
at  least,  at  the  expiration  of  one  year  from 
that  date.  It  matters  not  which  date  is 
tc^en  for  the  purposes  of  this  case,  as  the 
bankruptcy  subsisted  for  more  than  two 
years  after  the  death.  It  is  said,  however, 
on  behalf  of  the  plaintiff  that,  although 
from  accidental  circumstances,  and  par- 
ticularly the  feilure  of  the  trustee  in 
bankruptcy,  the  proceedings  in  bank- 
ruptcy were  unduly  prolonged,  yet  the 
estate  was  solvent,  and  there  was  enough 
to  pay  the  creditors  in  full :  so  that  what- 
ever was  coming  to  the  legatee  under  the 
will  was  really  her  own,  notwithstanding 
that  it  could  not  have  been  paid  without 
the  concurrence  of  the  trustee  in  bank- 
ruptcy. If  that  had  been  substantially 
true,  I  should  certainly  have  been  disposed 
to  hold  that  the  forfeiture  clause  did  not 
come  into  operation.  Applying,  again, 
the  principle  which  must  be  applied  to 
find  a  solution  of  all  these  questions,  I 
think  that  the  merely  nominal  interposi- 
tion of  a  trustee  in  Itftnkruptcy  could  not 
be  held  to  defeat  personal  eiyoyment.  If, 
that  is,  money  were  payable  to  a  trustee 
m  bankruptcy  under  such  circumstances 
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that  he  thereupon,  witibiout  the  happening 
of  any  event  other  than  some  decluutory 
or  other  order  claimable  by  the  legatee,  ben 
came  a  trustee  of  that  money  for  the  legatee, 
I  should  certainly,  asat  present  advised,  hold 
that  the  money  would  be  personally  en- 
joyed by  the  legatee  just  as  much  as  if  he 
had  authorised  an  attorney  to  receive  it 
on  his  behalf — ^in  other  wonis,  annulment 
of  bankruptcy  need  not  have  been  formally 
made  so  as  to  prevent  the  operation  of  the 
forfeiture  clause,  provided  there  exist  the 
circumstances  which  entitle  the  l^atee 
to  claim  annulment  as  a  miatter  of  right, 
and  that  althou^  some  account  may  have 
to  be  taken,  or  some  pa3rment8  to  creditors 
or  others  have  to  be  niade,  before  annul- 
ment can  be  perfected.  That  I  appre- 
hend to  be  tibie  meaning  of  the  Vice- 
Chancellor's  decision  in  Ancona  v.  Wad- 
ddl  (9) ;  nor  do  I  understand  Mr.  Justice 
Pearson  to  have  dissented  from  that  view 
in  Robertson  v.  Robertson  (8),  which  he 
distinguished  in  its  circuinstanoes  from 
that  case,  as  well  as  from  Whits  v.  ChiUy 
(7).  I  cannot,  however,  give  the  plaintiff 
the  benefit  of  any  such  ruling  here.  The 
bankruptcy  was  not  annulled  until  the 
10th  of  June,  1887,  and  the  assets  suffi- 
cient to  procure  that  result  were  not 
realised  until  February,  1887.  Nay  more, 
those  assets,  which  consisted  of  a  rever- 
sionary share  under  another  will,  did  not 
fistU  in  until  January,  1885  ;  and,  having 
regard  to  the  small  eventual  margin,  I 
cannot  even  surmise  that  they  were  then 
sufficient  to  pay  the  creditors  in  full  and 
the  costs  of  liquidation.  I  hold,  therefore, 
that  any  interests  to  which  the  plaintiff 
was  entitled  under  the  will  at  the  date  of 
the  testator's  death,  and  which  according 
to  my  ruling  on  other  points  fall  within 
the  operation  of  the  forfeiture  clause,  were 
not  excluded  from  that  operation  by  the 
annulment  of  his  bankruptcy.  A  point 
was  raised  on  the  81st  section  of  the 
Bankruptcy  Act,  1869  (the  Act  applying  to 
this  particular  case),  the  language  of  which 
is  for  this  purpose  the  same  as  the  2nd 
sub-section  of  section  35  of  the  Bankruptcy 
Act,  1883.  It  is  provided  that  the  pro- 
perty of  a  bankrupt  shall  on  annulment 
vest  in  such  person  as  the  Court  may 
appoint,  or,  in  default  of  such  appoint- 
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ment,  revert  to  the  debtor  for  all  his 
estate  and  interest  therein.  It  was  said 
that  the  effect  of  this  provision  is  in  some 
way  to  conflict  with  such  a  forfeiture 
clause  as  is  found  in  this  will,  and  to  give 
back  to  the  debtor,  as  his  own,  all  that 
he  would  have  been  entitled  to  had  there 
never  been  any  bankruptcy.  Such  a  con- 
struction would,  to  my  mind,  be  altogether 
unreasonable,  and  it  is  not  justified  by  the 
language  of  the  Act.  I  think  that  that 
clause  was  intended  to  operate  only  as 
between  the  debtor  on  the  one  hand  and 
the  trustee  or  other  persons  claiming  title 
under  the  bankruptcy  on  the  other,  and 
it  confers  on  the  debtor,  as  from  the  date 
of  annulment,  a  good  title  to  his  property, 
so  that  he  may  convey  or  give  a  good  dis- 
charge for  the  same  without  the  concur- 
rence of  the  trustee  in  bankruptcy ;  but  it 
was  not  intended  to  affect  the  title  of 
other  persons  claiming  independently,  as 
under  such  a  forfeiture  clause  as  we  have 
here.  Having  regard  to  the  way  in  which 
the  case  was  presented  to  the  Court,  and 
to  the  absence  of  any  suggestion  that  the 
plaintiff  cannot  obtain  from  the  trustees 
or  others  that  to  which  she  may  be  in  law 
entitled,  notwithstanding  that  there  may 
have  been  partial  distribution  of  the  tes- 
tator's estate,  I  have  thought  it  more  con- 
venient to  deal  with  the  question  raised 
generally,  and  not  to  point  their  applica- 
tion to  the  particular  properties  disposed  of 
by  the  will.  Probably  it  will  be  sufficient 
to  embody  my  ruling  in  declarations,  and 
to  give  hberty  to  apply. 


Solidtors—Haiper  &  Battoock,  for   plaintiff; 
Thompson  &  Groom,  for  defendants. 


[IN   THE   CHANOBRY  DIVISION   AND  IN 
THE  COUBT  OF  APPEAL.] 

Kekewigh,  J. 
1889. 

April  4,  10. 

Cotton,  L.  J.    >        tomline  v.  luce. 
BOWEN,  L.  J. 
Fry,  L.  J. 

Dec.  7, 9, 10. 

'  Mortgcbge — Sale  wnder  Fower — Misder 
scription — OampenscOion  to  Purchaser — 
LiMlity  of  Mortgagee. 

A  mortgagee  who,  in  the  exercise  of  hia 
power  of  eaUy  personally  or  by  his  agent 
commits  a  mistake,  such  as  a  misdescription 
of  the  property,  whereby  a  material  dimi- 
nution is  caused  in  the  price  realised,  is 
liable  to  the  parties  interested  in  the  equity 
of  redemption  for  the  loss  so  occasioned  ; 
but  the  amouMt  of  that  diminution  is  not 
necessarily  the  measure  of  the  compensation 
payable  by  the  mortgagee. 

Soy  where  mortgaged  property  was  sold 
for  20,800^.,  amd,  in  consequence  of  a 
misstatement  in  the  particulars  by  the 
auctioneer  employed  by  the  nuyrtgagee,  a 
compromise  was  come  to  beUoeen  the  pitr- 
chaser  and  mortgagee,  which  the  Court 
held  to  be  a  reasonable  one,  whereby  8952. 
was  allowed  to  the  purchaser  out  of  the 
pwrchase^money, — Held,  by  the  Court  of 
Appeal  {reversing  the  decision  o/^Kekewich, 
J.),  that  that  su/m  vjos  not  r>ecessarUy  to  be 
taken  as  the  measure  of  compensation  to  be 
allowed  as  between  the  mortgagee  and  the 
owners  of  ike  equity  of  redemption,  and  an 
enquiry  was  directed  whether  the  property 
would  ha/ve  sold  for  any,  and  {if  any)  what 
sum  in  excess  of  19,9052.  {the  origitial  pur- 
chase-money less  the  sum  allowed  to  the 
purchaser),  in  case  the  property  had  been 
sold  without  the  misstatement  in  the  par- 
ticvla/rs. 

The  plaintifis,  as  second  mortgagees  of 
a  building  estate,  claimed  an  account 
against  the  defendants,  the  first  mortga- 
gees, on  the  footing  of  wilful  de£BLult,  and 
asserted  that  they  were  entitled  to  charge 
the  defendants  with  a  sum  of  8952.,  which 
they  ought  to  have  received  upon  a  sale 
of  the  mortgaged  property  itfider  the 
power  contained  in  their  security.     The 
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defendants  sold  the  property  by  auction 
in  February,  1886,  and  the  auctioneers 
who  prepared  the  particulars  inserted 
therein  a  statement  that  "all  the  roads 
on  the  property  are  constructed  in  the  best 
possible  manner,  are  kerbed  and  sewered, 
and  there  is  perfect  main  drainage/' 

The  statement  as  to  the  roads  was  after 
the  sale  found  to  be  erroneous,  and  the 
purchasers  refused  to  complete  without 
compensation.  A  compromise  was  made, 
which  was  held  by  the  Court,  in  a  pre- 
liminary judgment  on  the  present  trial, 
to  be  a  proper  compromise  to  be  made  by 
the  vendors  as  between  themselves  and 
the  purchasers,  and  whereby  the  purchasers 
were  allowed  895Z.  as  compensation. 

N^emlle,  Q.C,  and  Charles  Browne,  for 
the  plaintifis. — ^The  defendants  are  liable 
for  the  error  in  the  particulars,  and  for 
the  lo68  in  price  whidi  resulted  firom  it. 
A  mortgagee,  although  not  a  trustee  of 
his  power  of  sale,  is  trustee  of  the  price  of 
the  property  sold  under  the  power.  In 
this  case  there  was  a  binding  contract  for 
the  amount  actually  received,  plus  the 
895/.,  and  the  defendants  were  responsible 
for  the  carrying  out  of  that  contract. 

They  cited  Marriott  v.  The  Anchor  Re- 
vertionary  Society  (1). 

Warmvngtony  Q.d»,  and  G.  Rarris  Lea, 
for  the  defendants. — ^There  is  no  such 
liability  as  claimed.  The  defendants  have 
been  guilty  neither  of  fraud  nor  of  gross 
negligence.  There  is  no  negligence  in 
allowing  compensation.  A  mortgagee  sell- 
ing is  not  bound  to  be  more  accurate  in 
the  description  of  property  than  any 
other  vendor.  Here  the  defendants  acted 
without  negligence,  and  reasonably,  having 
regard  to  their  legal  rights  under  the  cir^ 
cumstanoee — In  re  Terry  a/nd  White's  Con- 
tract (2),  The  compromise  was  reasonable, 
so  that  the  true  value  of  the  property  was 
in  &ct  realised. 

N^eviUe,  Q.C.,  in  reply. 

Cur,  adv.  vuHt, 


(1)  3  De  Gex,  F.  &  J.  177;  30  Law  J.  Rep. 
Ghana  671. 

(2)  56  Law  J.  Bep.  Ohanc.  846;  Law  Bep. 
32  Ch.  D.  14. 
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BIbkbwioh,  J.  (April  10). — ^The  rela- 
tions of  mortgagor  and  mortgagee  are  not 
easily  defined.  A  mortgagee  is  not  in  any 
proper  technical  sense  a  trustee  of  his 
power  of  sale,  or  any  like  powers,  for  the 
mortgagor ;  and  to  say  that  he  occupies  a 
fiduciary  position  towards  the  mortoigor 
is,  if  true,  wanting  in  precision.  A  power 
of  sale  is  given  to  a  mortgagee  in  order  to 
enable  him  to  realise  his  security,  and  he 
necessarily  exercises  it  to  that  end.  But 
he  is  not  the  owner  of  the  estate,  and 
therefore  cannot  sell,  as  an  absolute  owner 
might,  regardless  of  all  other  persons  than 
himself.  He  owes  a  duty  to  the  person 
entitled  to  the  equity  of  redemption,  or,  as 
expressed  by  Lord  Justice  Lindley  in  a 
pregnant  passage  of  the  judgment  of  the 
Court  of  Appeal  in  the  recent  case  of 
Farra/r  v.  Farrars  <S:  Co.  (Limited)  (3),  he 
is  under  obligations  to  him.  What  re- 
striction does  this  duty  place  on  his 
actions  f  What  is  the  limit  of  this  obliga- 
tion 1  Granted  that  all  conditions  calling 
the  power  of  sale  into  operation  have  been 
fulfilled,  a  mortgagee  is  entitled  to  select 
his  own  time  and  mode  of  sale,  and  the 
Court  will  not  interfere  with  his  discretion 
except  under  circumstances  which  could 
be  relied  on  to  prove  oppression,  or  other- 
wise impeach  the  honesty  of  the  transac- 
tion. He  is  entitled  to  employ  agents. 
He  may  instruct  a  solicitor,  and  through 
him,  if  practising  in  the  country,  a  London 
agent.  He  may,  through  that  solicitor  or 
directly,  instruct  surveyors,  auctioneers, 
and  others,  whose  services  are  reasonably 
required  for  the  proper  conduct  of  the  sale. 
He  may,  through  the  solicitor,  instruct 
counsel  to  settle  the  conditions  of  sale. 
Whatever  is  done  by  him  through  an 
agent  must  be  taken  to  be  done  by  him- 
self, and,  as  between  him  and  the  mort- 
gagor, he  must  be  responsible  for  it. 
But  he  does  not  guarantee  the  efficiency  of 
his  agents,  and  so  long  as  he  selects  agents 
presumably  competent  he  cannot  be  made 
liable  for  errors  in  judgment.  Nor  do  I 
think  he  can  be  made  liable  for  error  in 
matters  of  detail  not  seriously  affecting  the 
success  of  the  sale  or  the  price  reaSsed. 

(3)  68  Law  J.  Bep.  Chanc.  186;  Law  Bep. 
40  Ch.  D.  410. 
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On  the  other  hand,  I  think  that  if  the 
mortgagee  is  guilty,  directly  or  indirectly, 
of  a  serious  blunder,  inducing  a  fiedlure  to 
sell  or  a  large  diminution  of  the  price 
realised,  the  mortgagor  can  hold  him  re- 
sponsible for  that ;  and  it  is  no  answer  for 
him  to  say  that  the  blunder  was  no  fisiult 
of  his  own,  but  was  that  of  an  agent  in 
whom  he  properly  placed  implicit  confi- 
dence. The  mortgagee  must  in  such  a 
case  be  left  to  his  remedy  against  his  agent. 
This  being  what  I  understand  to  be  the 
law  applicable  to  such  a  case  as  this,  it 
remains  to  apply  it,  and  in  doing  so  I  must 
be  careful  not  to  cast  blame  on  any  person 
in  particular.  I  decide  the  case  only  as 
between  mortgagor  and  mortgagee,  leaving 
any  subordinate  responsibility  out  of  the 
question.  The  mortgaged  property,  being 
building  land,  was  put  up  for  sale  by 
auction  in  lots,  and  in  the  particulars 
there  is  this  statement :  "  All  the  roads  on 
the  property  are  constructed  in  the  best 
possible  manner,  are  kerbed  and  sewered, 
and  there  is  perfsct  main  drainage."  It 
turns  out  that  to  some  extent  this  was  an 
erroneous  statement,  and  that  the  roads 
were  not  completely  kerbed.  Obviously 
the  error  was  one  of  some  importance,  and 
having  regard  to  the  extent  of  the  pro- 
perty and  the  price  paid,  the  error  was,  in 
fact,  equivalent  to  a  considerable  sum.  I 
have  already  held  that  the  mortgagees 
compromised  the  purchasers'  claim  pru- 
dently, and  that  no  blame  can  attach  to 
them  or  those  acting  on  their  behalf  for 
having  allowed  the  sum  of  895/.  as  a  de- 
duction firom  the  purchase-money  in  re- 
spect of  this  misstatement ;  and,  that  being 
so,  it  follows  that,  as  against  the  mort- 
gagees, the  value  of  the  misstatement 
must  be  taken  to  be  this  8952.  It  was  a 
statement  of  a  matter  of  fact,  and  the 
real  BEict  could  have  been  without  diffi- 
culty, and  ought  to  have  been,  ascertained. 
There  is  no  question  of  error  in  judgment ; 
nor  can  it  be  said  that  this  is  a  small 
matter,  as  regards  which  the  mortgagor 
is  not  entitled  to  expect  anxious  accuracy, 
but  must  be  content  if  the  care  of  a  rea- 
sonably prudent  man  is  observed.  It  is 
often  difficult  to  draw  the  line  separating 
defitults  of  that  class  from  those  of  a  more 
serious  character,  but  the  present  case 


seems  to  me  to  fisdl  distinctly  within  the 
latter  category,  and  the  mortgagees  must 
be  held  responsible  for  the  error  to  him 
who,  as  standing  in  the  shoes  of  the  mort- 
gagor, is  most  directly  affected  by  it — 
that  is,  the  plaintiff  as  second  mortgagee. 
Therefore,  in  taking  the  accounts  between 
the  first  and  second  mortgagees,  the  first 
mortgagees  must  be  chai^ged  with  this 
895Z.  as  part  of  the  purchase-money  which 
they  have,  or  rather  ought  to  have,  re- 
ceived. 

From  this  decision  the  defendants  ap- 
pealed. 

WarmingUm,  Q.C.f  and  G,  Harris  Lea, 
for  the  appellants,  urged  that  the  de- 
fendants had  acted  bona  fide,  and  that, 
therefore,  the  compensation  made  to  the 
purchaser  should  not  be  charged  against 
them.  The  mistake  had  not,  in  fsict, 
caused  any  loss,  the  only  result  having 
been  that  a  higher  price  was  obtained 
than  otherwise  would  have  been. 

NeviUey  Q.C,  and  Charles  Browne,  for 
the  plaintiff. — ^The  Judge  below  only  de- 
cided that  the  appellants  were  liable  for 
the  misstatement  of  their  agent.  The 
question  of  the  actual  amount  payable  for 
damages  was  never  argued;  it  was  assumed 
that  it  was  either  that  sum  of  895/.,  or 
nothing.  The  onus  lay  on  the  appel- 
lants to  shew  that  a  smaller  sum  should 
be  allowed ;  but  the  plaintiff  does  not  ob- 
ject to  an  enquiiy  being  directed  as  to 
what  was  the  actual  loss  occajsdoned  by  the 
mistake. 

In  addition  to  the  cases  cited  below, 
they  cited  In  re  Chifferid ;  Chifferiel  v. 
Watson  (4). 

O,  Heurrii  Lea,  in  reply,  consented  to 
the  suggested  enquiry. 

CoTTOK,  L.  J. — This  is  an  appeal  by  the 
defendants  against  a  judgment  of  Mr.  Jus- 
tice Kekewich,  and  the  defendants  are 
appealing  as  to  the  exerdse  of  a  power  of 
sale  contained  in  their  mortgage.  They 
got  for  the  property  a  bid,  and  a  contract 
was  made  for  a  sum  of  20,800/.  Unfor- 
tunately, the  conditions  of  sale  contained 


(4)  58  Law  J.  Rep.  Chanc. 
40  Ch.  D.  45. 
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a  statement  by  the  auctioneers  of  import- 
ance. It  was  this — ^that  it  being  build- 
ing land,  and  to  a  certain  extent  prepared 
for  building,  "  the  roads  on  the  property 
are  constructed  in  the  best  possible  man- 
ner, are  kerbed  and  sewered,  and  there  is 
perfect  drainage.''  The  purchaser  found 
out  that  that  was  not  correct,  and  he  con- 
tended that  he  was  entitled  to  rescind  un- 
less some  allowance  was  made  for  the  mis- 
statement, and  after  some  negotiation 
between  the  parties  a  sum  of  895^.  was 
allowed  to  be  deducted  from  the  purchase- 
money.  The  defendants,  therefore,  did 
not  get  the  whole  of  that  sum,  but  only 
19,905/.,  and  the  plaintiff,  who  are  second 
mortgagees — whom,  therefore,  we  may 
treat  as  owners  of  the  equity  of  redemp- 
tion— said  that  that  ought  not  to  be 
allowed ;  that  that  895^.  ought  to  be  struck 
out  and  disallowed  j  and  they  put  it  in 
this  way  by  their  pleadings,  and  I  suppose 
by  their  argument — ^that  the  defendants, 
the  first  mortgagees,  were  answerable  for 
that  895Z.  on  this  ground — ^that  they  were 
answerable  for  what  they  received,  or 
what  but  for  their  wilful  defSa.ult  they 
might  have  received.  The  Judge  has 
found  that  that  sum  was  a  sum  reasonably 
and  properly  allowed  by  the  first  mort- 
gagees, in  order  to  avoid  any  contest  with 
the  purchaser.  I  do  not  see  how  on  that 
footing,  and  on  the  contention  of  the 
plaintiff,  that  sum  of  S96L  could  be  dis- 
allowed to  the  first  mortgagees,  as,  in  fisu;t, 
it  has  been  disallowed  by  Mr.  Justice 
Kekewich  by  the  judgment  which  he 
gave — on  what  exact  ground  he  disallowed 
it  I  cannot  understand.  Probably  he  was 
led  to  that  judgment  by  the  contention  on 
the  one  side  and  on  the  other,  because 
the  defence  seems  really  to  have  been 
very  much,  if  not  entirely,  directed  to 
this — that  the  mortgagees  selling  under 
their  power  employed  a  competent  auc- 
tioneer, and  were  not  answerable  for  any 
blunder  which  the  auctioneer  committed. 
There  they  were  wrong,  and  that  point  I 
think  was  not  argued  before  us;  but  I 
think  probably  that  in  Mr.  Justice  Keke- 
wich's  judgment,  he  was  led  in  that  mat- 
ter by  the  two  grounds  or  cases  which 
are  taken  on  boibh  side&->on  both  the 
plaintlffi^'  and  defendants'  sides,  but  cer- 
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tainly  we  cannot  agree  with  that  judgment 
as  being  a  correct  statement  of  the  law. 
What  we  think  is  this,  that  the  mortgagees 
when  they  sold,  there  being  that  blunder 
made  by  the  auctioneer,  were  answerable 
for  any  loss  which  was  occasioned  by  that 
blunder.  It  may  be  that  there  was  none. 
It  may  be  that  there  was  considerable  loss 
occasioned  by  it,  because  of  course,  as  Mr. 
Justice  Kekewich  says — and  I  think  rightly 
— ^in  an  estate  like  this  the  question  whether 
the  roads  were  properly  made  throughout, 
and  whether  the  things  stated  to  have 
been  done  had  been  done,  was  an  impor- 
tant matter,  and  he  finds  as  against  the 
mortgagees  the  value  of  the  misstatement 
to  be  895^.  I  think  the  value  of  the  mis- 
statement was  this — ^What  would  have 
been  given  by  a  purchaser  for  the  pro- 
perty if  it  had  been  properly  described — 
that  is  to  say,  if  the  fact  that  the  roads 
had  not  been  kerbed  and  sewered  had 
been  stated  1  In  other  words,  the  diflfer- 
ence  between  20,800/.,  and  that  which 
would  have  been  given  if  the  property 
had  been  properly  described.  The  loss 
occasioned  is  a  matter  of  fact,  and  in  my 
opinion,  therefore,  the  judgment  is  not 
right  in  treating  the  defendants — ^the 
mortgagees — as  answerable  for  this  895/. 
as  a  sum  which,  but  for  their  wilful  de- 
fault, they  might  have  received.  That 
being  so,  we  must  disaffirm  the  judgment. 
The  plaintiff,  when  he  found  that  we 
intimated  oiu'  opinion  against  the  view 
taken  by  Mr.  Justice  Kekewich,  asked  for 
an  enquiry  as  to  what  the  damages  were, 
and  this  was  not  objected  to  on  the  other 
side.  What  ought  to  be  done  we  think  is 
to  direct  an  enquiry,  and  Lord  Justice 
Fry  has  prepared  and  will  read  the  terms 
of  the  order  which  we  are  prepared  to 
make.  We  must  ascertain  what  really 
was  the  loss  occasioned  by  this  misstate- 
ment. In  our  opinion  the  mortgagee  ex- 
ercising the  power  of  sale  is  answerable 
for  that  loss.  Lord  Justice  Fry  has  also 
prepared  minutes  dealing  with  the  costs. 
The  view  taken  in  those  minutes  is,  I 
think,  a  correct  one.  The  first  mortgagees 
have  their  costs  up  to  and  including  the 
trial ;  then  this  enquiry  will  be  directed 
and  his  Lordship  has  framed  the  minutes 
in  such  a  way  that  it  will  not  be  necessary 
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for  the  matter  to  come  back  to  us,  but  in 
accordance  with  the  result  of  the  enquiry 
the  costs  of  the  enquiry  will  be  borne. 

[Fry,  L.J.,  read  the  minutes,  which 
are  appended  below.] 

BowBN,  L.  J. — I  am  of  the  same  opinion 
as  Lord  Justice  Cotton.  I  agree  with 
the  order  as  framed  by  Lord  Justice  Fry. 
I  do  not  agree  with  the  judgment  of  the 
Court  below,  or  with  the  reasoning  of  it. 
I  do  not  think  that  reasoning  is  the  proper 
line  of  reasoning  to  apply  to  the  facts  of 
this  case ;  and  as  the  case  below  has  been 
reported  as  an  authority  with  respect  to 
the  measure  of  compensation,  I  think  that 
that  case,  and  the  reasoning  of  it,  must  be 
taken  to  be  overruled,  and  to  be  no  longer 
an  authority  so  &r  as  it  stands  upon  the 
records  of  the  Court.  But,  on  the  other 
hand,  we  must  recollect  that  this  action 
has  got  into  a  tangle,  owing,  I  think, 
to  the  way  in  which  it  was  presented  to 
Mr.  Justice  Kekewich  at  the  trial,  and 
by  which  he  was  led  to  adopt  the  line  of 
reasoning  which  turns  out  really  not  to  be 
applicable  to  the  case.  I  agree  that  the 
true  measure  of  damages — or  the  true 
measure  of  allowance,  I  ought  to  say — is 
that  which  has  been  stated  by  the  Lord 
Justice  and  embodied  in  the  order.  The 
only  point  upon  which  I  have  some  hesi- 
tation is  this :  I  am  not  certain,  if  I  had 
been  sitting  by  my  own  unaided — I  will 
not  say  light — ^but  twilight,  that  I  should 
have  come  to  the  same  conclusion  as  to 
the  costs  of  the  trial  below.  It  is  a  matter 
with  which  my  brothers  are  so  infinitely 
better  fitted  to  deal  with  than  I  am,  that 
I  willingly  yield  my  view  on  this  point  to 
theirs. 

Fry,  L.J. — I  am  of  the  same  opinion. 
It  does  not  appear  to  me  that  the  reason- 
ing of  Mr.  Justice  Kekewich  can  be 
maintained;  I  am  not  able  myself  to 
follow  it.  I  think  the  learned  counsel 
who  appeared  for  the  respondents  are 
quite  right  in  the  course  which  they  took 
in  not  insisting  upon  maintaining  the 
judgment  as  it  stands.  Then  arises  the 
question  of  enquiry,  and  as  to  this  we 
were  relieved  of  muchTdifficulty^  b/"  the 
appellants'  counsel  not  objecting  to  that 


enquiry.  The  case  was  evidently  in  a 
very  tangled  condition,  partly  by  reason 
of  the  way  in  which  it  had  been  conducted 
in  the  Court  below,  and  partly  by  reason 
of  the  admissions  which  seem  to  have 
been  made  on  both  sides ;  but,  under  the 
circumstances  of  the  case,  I  think  the 
minutes  of  the  judgment,  which  I  have 
already  read,  are  right  ones  for  this  Court 
to  pronounce. 

With  regard  to  the  question  of  costs  in 
the  Court  below,  I  agree  with  Lord 
Justice  Cotton — and  for  this  reason.  It 
appears  to  me  that  the  plaintiff  came 
with  an  entirely  fSalse  view  of  their  case, 
their  pleadings  stating  a  claim  to  895?.  as 
a  specific  disallowance,  and  they  claimed 
to  have  an  account  taken  as  against  the 
first  mortgagees  upon  the  footing  of  wilful 
default.  They  not  only  put  that  forward 
in  their  pleadings,  but  they  seem  to  me 
to  have  put  that  as  a  case  before  the 
learned  Judge,  and  I  think  they  were 
entirely  wrong  in  this  case  until  the  mo- 
ment when  Mr.  Neville  asked  for  the 
enquiry  in  lieu  of  the  disallowance  of  895Z. 
I  think,  therefore,  that  they  were  abso- 
lutely wrong  at  the  hearing  before  the 
learned  Judge,  and  ought  to  pay  the 
costs  up  to  and  including  that  hearing. 
The  subsequent  costs  caused  by  the  enquiry 
we  deal  with  by  making  them  follow  the 
event.  Under  the  circumstances,  no  costs 
of  the  appeal. 

Order, — ^The  plaintiff,  by  counsel,  admit- 
ting that  the  disallowance  of  895?.  cannot 
be  maintained,  and  asking  in  lieu  thereof 
for  the  enquiry  hereinafter  directed — the 
defendants  not  objecting  to  such  enquiry — 
vary  the  judgment  of  Mr.  Justice  Keke- 
wich, and,  as  varied,  let  the  judgment  stand 
as  follows : — ^This  Coiurt  doth  order  that 
the  following  enquiry  and  accounts  may  be 
taken — ^that  is  to  say :  First,  an  enquiry 
whether  the  lots  2,  3,  and  4  would  have 
sold  for  any  and  (if  any)  what  sum  in 
excess  of  the  sum  of  19,905?.  (being  the 
sum  of  20,800?.,  less  895?.),  in  case  the  same 
had  been  sold  without  the  misstatement 
contained  in  the  particulars  in  the  plead- 
ings mentioned.  Secondly,  an  account  of 
what  on  the  5th  of  May,  1887,  was  due  to 
the  defendants  under  and  by  virtue  of  the 
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indentures  of  mortgage  dated  the  26th 
of  October,  1883.  Thirdly,  an  account 
of  the  defendants'  costs  of  this  action  up 
to  and  including  the  hearing  before  Mr. 
Justice  Kekewich.  Fourthly,  an  account 
of  the  proceeds  of  sale  of  the  hereditaments 
comprused  in  the  said  indentures  of  mort- 
gage received  by  the  defendants,  or  by 
any  other  person  or  persons  to  the  order 
and  use  of  the  defendants.  And  this  Court 
doth  declare  that  in  case  it  shall  appear 
upon  the  enquiry  No.  1  that  the  said  lots 
would  have  sold  for  any  sum  in  excess  of 
the  sum  of  19,905Z.,  then  the  costs  of  the 
said  enquiry  are  to  be  borne  by  the  defen- 
dants; but  if  it  shall  appear  that  the  lots 
would  not  have  sold  for  any  sum  exceed- 
ing the  sum  of  19,905?.,  then  the  said 
costs  are  to  be  borne  by  the  plaintiff. 
Let  the  smaller  of  the  two  following  sums 
be  deducted  from  the  larger  one,  and  the 
balance  thereof  certified— that  is  to  say, 
first,  the  amount  of  the  pixxjeeds  of  sale, 
and  certified  on  account  No.  4,  together 
with  the  sum,  if  any,  which  may  be  certi- 
fied in  answer  to  enquiry  No.  1 ;  and, 
secondly,  the  sum  due  on  the  indenture  of 
mortgage  as  certified  in  answer  to  account 
No.  2.  Let  interest  be  computed  upon 
the  said  balance  at  five  per  cent,  per 
annum  from  the  3rd  of  May,  1887,  and 
certified  accordingly,  and  let  the  plaintiff 
be  charged  with  the  amount  of  the  accoimt 
No.  2  (that  is,  the  costs  up  to  and  including 
the  hearing) ;  and  to  or  from  the  said  bal- 
ance and  interest  let  the  costs  of  the  said 
enquiry  be  added  or  deducted  as  the  case 
may  require,  and  let  the  ultimate  balance, 
according  to  all  the  said  declarations  and 
directions,  be  certified.  Liberty  to  apply 
in  chambers  for  payment  of  such  balance, 
and  in  respect  of  any  costs  not  dealt  with 
by  this  order.     No  costs  of  the  appeal. 


Solidtore  —  Thairlwall,   for  plaintiflPs;    Lane, 
Memo  Sc  Soatter,  for  defendants. 
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Administration — Cov&nant  by  Testator  to 
pay  Annuity — Personal  Estate  insufficient 
— AdjusPment  of  Accounts  between  Tenant 
for  Life  of  Real  Estate  amd  Remainder- 
men. 

A  testator  devised  aU  his  real  estate  {ex- 
cept two  specified  estates)  to  trustees,  upon 
trust  for  his  son  for  lije,  with  remainder 
in  strict  settlemeTU,  amd  he  devised  the  two 
specified  estates  upon  similar  trusts  in 
favour  oj  his  two  daughters  respectively  for 
life,  with  remainders  to  their  respective  issue. 
By  a  deed  executed  on  the  marriage  of  his 
son,  the  testator  covena/nted  to  pay  to  Vie  son 
or  his  wife  during  their  joint  lives  an  an- 
nuity of  7001,  The  testator's  personal  estate 
proved  insufficient  to  provide  for  the  an- 
nuity:— Held,  that  the  three  real  estates 
ought  to  contribtUe  totvards  paym.ent  of  the 
armuity  rateably  according  to  their  respective 
values;  and  that  each  tenant  for  life  would 
have  a  charge  upon  the  corpus  of  the  estate 
in  respect  of  the  proportion  of  the  annuity 
paid  by  him  or  her,  but  would  have  to  keep 
down  the  interest  on  the  amwmit  so  charged. 

Adjourned  simmions. 

Isaack  Harrison,  by  his  will  dated  the 
3rd  of  July,  1871,  after  appointing  the 
plaintiff  and  two  other  persons  trustees 
and  executors  of  his  will,  and  bequeathing 
some  pecuniary  legacies  and  annuities 
(which  he  charged  on  his  real  estate),  de- 
vised all  his  real  estate  (except  his  estate 
at  Graddesby,  and  the  Giisoes)  unto  and  to 
the  use  of  his  trustees  in  fee,  upon  the 
trusts  therein  declared — namely,  upon 
trust,  out  of  the  rents  and  profits  of  the 
said  real  estate,  to  pay  the  several  annui- 
ties thereinbefore  charged  thereon,  and 
then  upon  trust  to  pay  certain  quarterly 
sums  thereinafter  specified  for  the  bene- 
fit of  his  son  Isaac  Henry  Harrison ;  and, 
subject  thereto,  his  said  real  estate  was  to 
be  held  in  trust  for  his  said  son  during 
his  life,  with  remainder  in  trust  for  his 
first  and  other  sons  successively  in  tail 
male,  with  divers  remainders  over.  And 
the  testator  devised  all  his  real  estates 
situate  at  Gaddesby  unto  and  to  the  use  of 
his  trustees  in  fee,  in  trust  for  his  daughter 
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Beatrice  Mary  during  her  life,  with  re- 
mainder in  trust  for  her  first  and  other 
daughters  successively  in  tail  male,  with 
divers  remainders  over.  And  the  testator 
devised  all  his  real  estate  at  or  near 
Gilsoes  and  Leicester  Frith,  and  known  as 
his  Gilsoes  estate,  unto  and  to  the  use  of 
his  trustees,  upon  trust  for  his  daughter 
Catherine  Maria  during  her  life,  with  re- 
mainer  in  trust  for  her  first  and  other 
sons  successively  in  tail  male,  with  divers 
remainders  over.  And  the  testator  be- 
queathed the  residue  of  his  personal 
estate  upon  trust  for  his  son  and  his  two 
daughters. 

By  a  deed  dated  the  20th  of  November, 
1882,  executed  shortly  before  the  marriage 
of  the  testator's  son  Isaac  Henry  Harrison 
with  Mary  Marfitt,  the  testator,  in  con- 
sideration of  the  then  intended  marriage, 
for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenanted  with  the  son,  his 
executors  and  administrators,  that,  if  the 
intended  marriage  should  take  place,  he, 
the  testator,  his  heirs,  executors,  or  ad- 
ministrators, would  during  the  joint  lives 
of  the  son  and  Mary  Marfitt,  or  until  the 
son  should  become  bankrupt,  &c.,  pay  \mto 
such  one  of  them  the  son  or  Mary  Marfitt 
as  the  testator,  his  heirs,  executors,  or  ad- 
ministrators, should  in  his  or  their  discre- 
tion think  fit,  the  annual  sum  of  700^.,  at 
the  times  and  in  the  manner  as  therein  men- 
tioned. The  deed  also  contained  a  cove- 
nant by  the  testator  with  his  son  to  pay 
him  an  annuity  of  700^.  a  year  during  his 
life  or  until  he  should  become  bankrupt, 
&c.,  if  he  survived  Mary  Marfitt  and  there 
should  be  any  issue  of  the  intended  mar- 
riage ;  and  also  a  covenant  to  pay  Mary 
Marfitt  an  annuity  of  500Z.  during  her 
widowhood  if  she  survived  the  son  and 
there  should  be  any  issue  of  the  intended 
marriage. 

The  annuities  were  to  be  substitutional, 
and  not  cumulative. 

The  testator  died  on  the  6th  of  June, 
1887,  and  his  will  was  proved  by  the  plain- 
tiff alone,  the  two  other  trustees  and  exe- 
cutors having  renounced  probate  of  the 
will  and  disclaimed  the  trusts  thereof. 

This  was  an  originating  summons  taken 
out  by  the  sole  actiug  trustee  and  execu- 
tor, as  plaintiff,  against  the  testator's  son, 
Isaac  Henry  Harrison,  and  his  wife  j  Isaac 


Harrison,  an  in&nt,  their  eldest  son ;  and 
the  testator's  two  daughters,  Beatrice 
Mary  and  Catherine  Maria,  as  defendants. 

The  summons  asked  for  the  determina- 
tion of  (among  others)  the  following  ques- 
tions : — 

Whether  the  several  annuities  respec- 
tively covenanted  to  be  paid  by  the  tes- 
tator by  the  deed  of  the  20th  of  November, 
1882,  ought  to  be  valued,  and  upon  what 
principle,  and  howl  How  and  in  what 
manner  the  amounts  at  which  the  annui- 
ties shall  be  valued  respectively  ought  to 
be  raised,  and  out  of  what  part  or  parts 
of  the  testator's  estate,  and  in  what  pro- 
portions, and  how  ) 

Nothing  had  been  paid  in  respect  of 
the  annuity  of  700Z.  since  the  testator's 
death.  The  last  payment  in  respect  of 
such  annuity  was  made  on  the  20th  of 
May,  1887. 

There  was  evidence  that,  after  pro- 
viding for  the  testator's  debts  and  other 
liabilities,  there  would  only  remain  the 
sum  of  1 ,500^.,  representing  personal  estate, 
with  which  to  satisfy  the  annuitant's 
claim. 

Cozena-ffardy,  Q,C,y  and  Swinfen  Eady^ 
for  the  plaintiff. — ^These  annuities  are 
debts  due  from  the  testator's  estate,  and 
ought  to  be  paid,  like  any  other  debt,  out 
of  the  testator's  estate,  according  to  the 
rule  laid  down  in  AUhusen  v.  WhitteU  (1). 
The  personal  estate  being  insufBlcient,  the 
annuities  are  payable  out  of  the  real  estate ; 
but,  as  between  the  tenant  for  life  and  the 
remaindermen,  the  liability  must  be  appor- 
tioned. 

They  referred  to  In  re  MuffeU;  Jones 
V.  Mason  (2),  Oatea  v.  GaUa  (3),  and 
Cramhy  v.  Dixon  (4). 

Everitty  Q,C,,  and  Ingle  Joyce^  for  the 
son  and  his  wife. — ^The  tenant  for  life  in 
this  case  is  tenant  for  life  of  a  specifically 
devised  estate,  and  is  entitled  to  the 
income  of  the  whole  estate,  except  so 
much  as  has  to  be  resorted  to  for  the 

(1)  36  Law  J.  Bep.  Chanc.  929;  Law  Bep. 
4  Eq.  295. 

(2)  67  Law  J.  Eep.  Chanc.  1017;  Law  Rep. 
39  Oh.  D.  634. 

(3)  28  Beav.  639 ;  29  Law  J.  Bep.  Gbane.  87. 

(4)  23  Beav.  612;  26  Law  J.  Bep.  Chanc 
629. 
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payment  of  the  testator's  debts;  and  if 
these  are  paid  out  of  income,  the  tenant 
for  life  is  entitled  to  a  charge  on  the  corpita 
for  the  amount  so  paid.  There  is  no 
necessity  for  a  valuation.  In  GcOea  v. 
6<iies  (3)  there  was  no  valuation. 

Napier-ffiggms,  Q,C.y  and  Woodrqffe,  for 
the  daughter  Beatrice. — ^The  question  is, 
what  ought  to  be  the  charge  on  the  corpus 
when  the  tenant  for  life  pays  the  annuity, 
having  regard  to  the  &ct  that  he  ought 
only  to  pay  what  ought  not  to  be  borne 
l^  corpus.  He  ought  only  to  lose  the 
interest  upon  the  capital  sum  which  is 
charged.  The  proper  course  to  adopt 
would  be  to  give  the  tenant  for  life  a 
charge  upon  the  corpus^  with  four  per 
cent,  in  respect  of  each  payment  that  is 
made  by  him. 

B.  B.  Swan,  for  the  daughter  Catherine. 

Cazens-ffardy,  Q.G.,  replied. 

North,  J. — I  think  the  proper  course 
to  adopt  is  this.  The  tenant  for  life  is 
tenant  for  life  of  the  estate,  and  is  entitled 
as  such  to  the  whole  income  of  it;  but 
there  are  certain  contingent  debts  of  the 
testator,  created  by  deed  in  his  lifetime 
in  the  shape  of  life  annuities  which  may 
become  payable.  Some  payments  have 
become  due  since  the  testator's  death ;  the 
annuitants  are  still  alive,  and  other  pay- 
ments may  have  to  be  made  to  them.  It 
seems  to  me  that  each  payment  of  these 
annuities  was  a  debt  of  the  testator, 
and  a  debt  payable  by  his  estate.  It 
ought  to  be  paid  first  out  of  his  personal 
estate ;  but,  his  personal  estate  being  in- 
sufficient, the  deficiency  must  be  borne  by 
the  three  real  estates  which  he  has  left, 
and  there  being  nothing  to  throw  the 
burthen  upon  one  of  those  estates  rather 
than  upon  another,  all  of  them  being 
equally  real  estate  of  the  testator,  the  three 
estates  must  contribute  towards  payment 
of  the  annuities  rateably,  accordmg  to 
their  respective  values.  That,  of  course, 
does  not  bind  the  annuitant ;  he  is  entitled 
to  be  paid  out  of  the  real  estate  of  the 
testator — ^not  out  of  the  capital  or  the 
income,  but  out  of  the  estate.  Probably 
he  would  have  to  resort  to  the  capital  if 
he  had  to  take  legal  proceedings,  because 
though  he  might  possibly  ask  for  a  receiver 
of  the  rente,  he  would  not  be  likely  to  get 


a  receiver  appointed  against  the  tenant  for 
life  unless  he  were  also  taking  steps  to 
realise  the  capital.  But  his  legal  claim  is 
against  the  whole  estate,  not  distinguish- 
ing between  capital  and  income. 

In  what  proportions,  then,  are  the  per- 
sons who  are  interested  in  the  estate  as 
tenants  for  life  and  remaindermen  respec- 
tively, to  pay  ?  The  principle  to  be  applied 
will  be  the  same  qtui  each  tenant  for  life, 
as  if  there  were  only  one  tenant  for  life  of 
the  whole  estate,  and  it  will  be  more  simple 
to  state  it  with  reference  to  such  a  case. 
The  tenant  for  life  is  entitled  to  the  in- 
come of  the  estate  for  his  Ufe,  and,  so  long 
as  there  is  nothing  to  intercept  it,  it  ought 
to  be  paid  to  him.  But  at  the  end  of  the 
year  a  payment  of  the  annuity  will  become 
due.  It  will  become  payable  to  the  an- 
nuitant out  of  the  estate.  If  the  rights 
of  the  parties  were  worked  out  strictly,  it 
might  be  necessary  to  sell  a  sufficient  part 
of  the  estate  and  to  apply  the  proceeds  in 
paying  the  annuity,  leaving  the  estate 
diminished  by  the  part  thus  sold,  and  the 
tenant  for  life  in  receipt  for  the  future  of 
the  income  of  the  diminished  estate.  The 
same  thing  in  principle  would  have  to  be 
done  at  the  end  of  each  year,  so  long  as 
the  annuitant  was  living  to  receive  his 
annuity.  But  I  do  not  think  the  tenant 
for  life  is  entitled  to  have  the  estate  sold 
bit  by  bit  in  that  way.  I  think,  however, 
that  he  would,  if  he  paid  the  annuity,  be 
entitled  to  stand  in  the  place  of  the  person 
whom  he  paid  as  against  the  estate,  and 
to  have  a  charge  upon  the  estate  in  respect 
of  the  sums  which  he  so  paid.  Therefore, 
for  the  first  year  after  the  testator's  death 
(assuming,  for  convenience,  that  the  an- 
nuity is  under  the  deed  payable  at  the  end 
of  each  year),  the  tenant  for  life  would 
receive  the  whole  income  of  the  estate  (I 
am  assuming  that  aU  the  other  debts  of 
the  testator  and  his  testamentary  expenses 
have  been  provided  for  out  of  his  personal 
estate) ;  at  the  end  of  that  year  700?. 
would  have  to  be  provided  for  paying  the 
annuitant,  and  the  tenant  for  life  would 
pay  it,  and  he  would  then  be  entitled  to 
stand  in  the  place  of  the  annuitant.  He 
would  have  a  charge  upon  the  estate  in 
respect  of  a  sum  which  he  had  thus  paid. 
As  tenant  for  life  he  would  still  be  en- 
titled to  receive  the  whole  income  of  the 
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estate ;  but  as  tenant  for  life  he  would  have 
to  pay  out  of  the  income  to  himself,  as 
incumbrancer,  interest  upon  the  sum  which 
he  had  thus  provided.  In  other  words,  he 
would  pay  the  700/.,  which  would  then 
become  a  charge  upon  the  estate ;  but  he, 
during  his  life,  would  have  to  keep  down 
the  interest  upon  it.  At  the  end  of  the 
second  year  the  same  thing  would  be  done 
again,  and  the  charge  of  700/.  would  be- 
come a  charge  of  1 ,400/.  The  tenant  for  life 
would  have  a  charge  of  1,400/.,  and  at  the 
end  of  the  next  year  he  would  have  paid 
two  years*  interest  on  half  of  it,  and  one 
year's  interest  on  the  other  half,  and 
so  on,  so  long  as  the  annuity  lasted. 
That,  as  it  seems  to  me,  is  the  principle  on 
which  the  matter  should  be  worked  out. 
The  decision  in  AWiusen  v.  Whittdl  (1)  does 
not  furnish  me  with  much  assistance  in 
the  present  case,  for  it  was  based  on  the 
principle  that  the  tenant  for  life  of  the 
residue  of  the  testator's  estate  is  not 
tenant  for  life  of  the  whole  estate,  but 
of  the  whole  estate  minus  something, 
and  that  something  must  be  ascertained 
before  it  can  be  said  of  what  he  is  tenant 
for  life.  He  is  not  tenant  for  life  of  the 
whole  estate,  and  he  is  not  entitled  to 
receive  the  whole  income,  and  the  rule  in 
AUhusen  v.  WhiUeU  (1)  was  adopted  as  a 
convenient  and  fair  rule — ^for  ascertaining 
the  share  of  the  estate  which  really  repre- 
sented residue,  and  of  which  the  tenant 
for  life  was  entitled  to  receive  income,  as 
distinguished  from  the  entire  estate.  That 
rule,  in  my  opinion,  does  not  apply  to  a 
case  like  the  present. 


Solicitors— Kingsford,  Dorman  &  Co.,  agents  for 
Freer,  Blunt  &  Co.,  Leicester,  for  plaintiff; 
Robinson,  Preston  &  Stow,  agents  for  Ber- 
ridge  &  Miles,  Leicester,  for  defendants. 
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Charity — Gift  to  Persona  ^^not  tmder 
Fifty  Years  of  Age''— '' Aged''— '' De- 
serving " — 43  Eliz,  c,  4. 

A  gift  oj  the  interest  of  a  fund  to  be 
divided  among  a/n  equal  number  of  men 
and  women  not  under  fifty  years  of  age 
attending  a  particidar  place  of  worship — 
"a  tablet  to  be  placed  in  the  chapd  to 
give  information  of  gift:  otherunse  how 
should  the  deserving  know  oJ  it? " — Held, 
a  good  charitable  gift  for  the  benefit  of 
"  aged  "  persons  within  43  Eliz.  c.  4. 

Originating  summons. 

Thomas  Phillipps  Wall,  who  died  on 
the  28th  of  April,  1888,  by  his  will  dated 
the  4th  of  June,  1886,  gave  the  following 
direction  with  respect  to  a  sum  of  2,500/., 
which  he  desired  should  be  invested  in 
Consols : — 

"I  desire  the  interest  of  this  2,500/. 
absolutely  and  for  ever  to  be  divided  into 
annuities  of  10/.  each,  and  to  be  paid 
half-yearly  to  an  equal  number  of  men 
and  women,  not  under  fifty  years  of  age. 
Unitarians,  and  who  attend  Lewin's  Mead 
Unitarian  Chapel  or  Chapels  in  Bristol ; 
a  tablet  to  be  placed  in  Lewin's  Mead 
to  give  them  information  of  gift  :  otherwise 
how  should  the  deserving  Imow  of  it  ?  " 

The  quCvStion  was  whether  or  not  the 
above  g^  was  charitable,  and  the  execu- 
tor took  out  this  summons  to  determine 
this  among  other  questions. 

Christopher  James,  for  the  executors. 

Ingle  Joyce,  for  the  Attorney-General. — 
This  is  a  good  charitable  gift  to  persons 
who,  within  the  terms  of  43  Eliz.  c.  4, 
are  "aged."  A  gift  to  "widows  and 
orphans"  was  held  to  be  good  in  The 
Attorney-General  v.  Comber  (1).  There 
is  no  need  to  use  the  word  "  poor  "  or  an 
equivalent — TJwmpson  v.  Corby  (2).  See 
also  CoUinson  v.  Pater  (3).  The  Court 
prefers  to  give  an  eflfectual  meaning  to  the 
words  rather  than  let  the  money  go  to  the 
next-of-kin.  [He  was  stopped  by  the  Court.] 

(1)  2  S.  &  8.  93. 

(2)  27  Bear.  649. 

(8)  2  Ross,  k,  M.  344 ;  9  Law  J.  Rep.  Ohanc. 
(o.s.)  168. 
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0.  Leigh  CUvrSy  for  the  widow. — ^There 
must  be  some  element  of  charity  in  the 
gift.  Mere  general  benevolence  will  not 
support  a  gift  aa  charitable — Moriee  v. 
The  Bishop  of  Durham  (4).  There  is  all 
the  difference  between  "charitable  or 
deserving  objects "  and  "  charitable  and 
deserving."  Pearson,  J.,  in  In  re  Sutton 
(6)  thought  the  term  "deserving"  was 
too  vague.  And  here  that  word  is 
not  used  in  the  gift  itself,  but  only  in 
subsequent  words  referring  to  the  gift. 
In  Thompson  v.  Corby  (1)  the  word 
"aged"  is  used.  In  CoUinson  v.  Pater 
(3)  there  was  really  no  judgment  on  the 
question  at  all;  and  in  Moriee  v.  The 
Bishop  of  Durham  (4)  it  is  distinctly  laid 
down  that  it  is  not  sufficient  for  a  general 
benevolent  intention  to  be  expressed,  but 
that  the  gift  must  be  strictly  charitable. 

Rylamdy  for  the  next-of-kin,  supported 
Clare, — ^In  KendaU  v.  Granger  (6)  it  was 
laid  down  that  there  must  be  no  option 
in  the  trustees  except  to  apply  the  fund 
to  strictly  charitable  purposes. 

Ingle  Joyce,  in  reply. — ^The  only  effect 
of  Kendall  v.  Grader  (6)  is  that  the 
term  "  general  utility  "  is  too  vague ;  and 
in  In  re  Sutton  (5)  the  only  point  to  be 
gathered  is  that  "  deserving "  need  not 
necessarily  imply  a  charitable  gift. 

Kay,  J. — ^I  confess  I  think  that  this  is 
a  matter  of  some  difficulty ;  but,  looking 
at  the  words  of  the  statute,  which  expressly 
mentions  "aged"  people,  I  do  not  see 
how  I  can  avoid  the  conclusion  that  this 
is  a  charitable  gift. 

No  doubt  it  is  perfectly  well  settled 
that  mere  benevolence  is  not  charity.  In 
order  to  constitute  a  benevolent  gift  a 
charitable  one  also,  you  must  find  that  it 
contemplates  some  of  the  objects  mentioned 
in  the  statute,  or  other  analogous  objects, 
which  have  by  a  long  series  of  decisions 
been  determined  to  be  charitable.  This 
is  a  gift  to  persons  not  under  fifty  years 
of  age,  who  are  Unitarians,  and  attend 
Lewin's  Mead  Unitarian  Chapel  or  Chapels 
in  Bristol  I  confess  to  having  the  strongest 
possible  reluctance  to  establish  the  gift, 

(4)  9  Yes.  899. 

(5)  64  Law  J.  Rep.  Chanc.  613 ;  Law  Bep. 
28  Ch.  D.  464. 

(6)  5  Beav.  300 ;  11  Law  J.  Rep.  Chanc.  406. 
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and  it  is  because  I  had  to  struggle  against 
that  feeling  that  I  heard  the  arguments 
on  both  sides.  Here  is  a  man  who  on  the 
face  of  his  will  shews  that  he  has  a  wife, 
but  gives  her  nothing — not  a  farthing — 
either  by  his  will  or  codicil,  but  gives 
practically  all  he  has,  except  his  wife's 
clothes,  in  what  he  calls  charity.  If  I 
had  the  power  of  legislation  I  would  not 
allow  such  a  will  to  take  effect.  But 
I  have  nothing  to  do  but  to  construe 
this  will.  I  find  in  the  statute  of  Eliza- 
beth that  one  of  the  classes  of  persons 
who  are  objects  of  charitable  gifts  are 
"aged  persons."  "Well,  without  strain- 
ing the  words  exceedingly,  when  there  is 
a  gift  to  persons  who  are  not  under  fifty 
years  of  age,  I  cannot  say  that  these 
persons  are  not "  aged  "  within  the  statute ; 
and  therefore  I  think  there  is  enough  in  this 
will  to  indicate  that  the  objects  of  the 
gift  are  to  be  aged  persons,  members  of 
one  or  other  of  these  congregations,  and 
in  dealing  with  such  a  trust  I  conceive 
that  the  duty  of  the  trustees  would  be  to 
give  the"  benefit  of  it  to  the  deserving  of 
that  class ;  and  although  "  deserving  "  of 
itself  would  not  indicate  that  the  people 
were  to  be  poor,  yet  when  I  couple  all 
these  facts  together — ^that  they  are  to  be 
over  fifty,  and  deserving  members  of  this 
congregation  of  Unitarians,  and  that  the 
annuities  are  only  101.  each — I  cannot  help 
thinking  that  the  true  construction  of 
these  words  must  be  that  poor  members 
of  this  congregation  who  have  passed  that 
age,  and  are  less  able  to  provide  for  them- 
selves in  life  than  they  would  be  if  they 
were  younger,  are  intended  to  be  benefited. 
•I  hold,  therefore,  that  the  gift  is  chari- 
table and  good,  so  far  as  the  pure  per- 
sonal estate  of  the  testator  is  concerned. 
So  fex  as  relates  to  the  impure  personalty, 
the  gift  will,  of  course,  fail,  and  go  to  the 
next-of-kin. 


Solicitors— Clarke,  Woodcock  &  Ryland  ;  Hare 
&  Co.,  agents  for  Solicitors  to  the  Treasury 
Meredith,  Roberts  k  Mills,^agents  for  Vassall, 
Parr,  Osborne  &  Ward,  Bri'stol. 
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FIELD  V.  HOPKINS. 


Mortgage — Solicitor  —  Future  Costs — 
Construction  —  Professional  Chao'ges  by 
Mortgagee  —  Special  Contract — Collateral 
Advcmtage — Redemption, 

By  an  indenture  made  in  1885  between 
two  mortgagors  and  two  mortgagees^  of 
whom,  one  wa>s  a/n  auctioneer  a/nd  the  other 
a  solicitor  {after  reciting  an  agreement 
that  the  mortgagees  shmUd  be  entitled  to 
Tnake  the  same  charges  amd  receive  ih^  same 
remuneroition  respectively  for  all  busings 
done  by  them  respectively  "in  or  about 
these  presents"  as  they  would  have  been 
entitled  to  make  amd  receive  if  they  had  not 
been  m,ortgagees)j  the  mortgagors  covenaiited 
to  pay  to  the  mortgagees  the  principal 
m^oneys  advam^ced,  amd  every  other  sum 
which  might  thereafter  be  advam^^ed  or  paid 
by  the  m,ortgagees  or  either  of  them  to,  "  or 
become  owing  to  them  or  him  by,  the  mort- 
gagors or  either  of  them "  ;  amd  the  mort- 
gagors tJiereby  charged  the  lands  comprised 
in  the  mortgage  with  payment  of  these  sums 
amd  interest.  The  solicitor  mortgagee  in 
foreclosure  proceedings  i^laimed  to  add  to 
the  principal  moneys  certain  costs  owing 
to  him  by  the  mortgagors  respectively  for 
business  done  after  the  date  of  the  mortgage- 
deed  amd  not  in  connection  theretdth.  He 
also  claimed  to  be  allowed  remuneration 
paid  to  the  auctioneer  mortgagee  for  a 
report  amd  valuation  of  the  property  made 
on  the  occasion  and  for  the  purpose  of 
the  m^ortgage: — Held,  that  the  solicitor's 
future  costs  were  not  iiiduded  in  the 
security.  Held  also,  that  the  remumsratiofl 
paid  to  the  auctioneer  mortgagee  rnust  be 
disallowed,  notvnthstanding  the  specud  con- 
tract contained  in  the  recital. 

Adjourned  summons. 

By  an  indenture  dated  the  11th  of 
September,  1885,  and  made  between  Mary 
Ann  Hopkins,  widow,  and  Elizabeth 
Andrews,  widow  (thereinafter  called  the 
mortgagors),  of  the  first  part,  and  John 
Mark  Leeder,  an  auctioneer,  and  Henry 
Harrison  Field,  a  solicitor  (thereinafter 
called  the  mortgagees),  of  the  other  part, 
after    reciting    two    existing  mortgages, 


and  the  transfer  of  these  mortgages  to  the 
mortgagees;  and  after  reciting  that  the 
mortgagees  took  over  both  transfers  of 
the  said  mortgages  at  the  request  of  the 
mortgagors,  and  on  the  terms  that  they 
should  advance  the  money  necessary  there- 
for at  the  rate  of  Al.  \0s,  per  cent,  per 
annum,  to  be  paid  quarterly,  and  that  on 
the  other  hand  they  should  be  entitled  to 
make  the  same  charges  and  to  receive  the 
same  remuneration  respectively   "for  all 
business  done  by  them  respectively  in  or 
about  these  presents  "  as  they  would  have 
been  entitled  to  make  and  receive  if  they 
had  not  been  mortgagees;   and  after  re- 
citing that  it  was  part  of  the  arrange- 
ment that  the  mortgagees  should  lend  the 
further  sum  of  282Z.  to  the  mortgagors,  it 
was  witnessed  that  in  consideration  of  the 
payment  of  the  two  mortgage  debts  and 
the  further  advance  (out  of  moneys  be- 
longing to    the    mortgagees  on  a  joint 
accoimt),   the  mortgagors  did,  and  as  a 
separate    covenant    each    of   them    did, 
thereby  covenant  with  the  mortgagees, 
that  they  the  mortgagors,  or  their  respec- 
tive executors,  administrators,  or  assigns, 
or  some  or  one  of  them,  would  on  the  Ist 
day  of  November  next  pay  to  the  mort- 
gagees, their  executors,  administrators,  or 
assigns,  the  said  several  sums,  amounting 
in  the  aggregate  to  1,300?.,  with  interest 
at  the  rate  of  U.  10*.  per  cent,  per  annum ; 
and  would  on  such  1st  day  of  February, 
1st  day  of  May,  1st  day  of  August,  and 
1st  day  of  November  as  should  happen 
next  after  the  same  respectively  should  be 
advanced  or  paid  or  become  owing,  pay  to 
the  mortgagees,  their  executors,  adminis- 
trators, or  assigns,  every  other  sum  which 
might  thereafter  be  advanced  or  paid  by 
the  mortgagees,  or  either  of  them,  to,  "or 
become   owing  to  them   or  him  by,  the 
mortgagors  or  either  of  them,"  with  in- 
terest thereon,   after  the  rate  aforesaid, 
from  the  time  of  the  same  being  advanced 
or  paid  or  becoming  owing ;  and  the  mort- 
gagors, as  beneficial  owners,  thereby  de- 
clared that  the  hereditaments  and  premises 
comprised  in  the  recited  mortgages  should 
be  a  security  for  and  stand  charged  with 
the  payment  to    the    mortgagees,  their 
.  executors,  administrators,  and  assigns,  of 
the  said  principal  sum  of  1,300Z.  and  in- 
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terest,  and  any  other  sum  which  might 
thereafter  be  advanced,  or  paid,  or  become 
owing  as  aforesaid,  and  the  interest  thereof, 
and  ^ould  not  be  redeemable  until  pay- 
ment to  them  of  all  the  same  sums  and 
the  interest  thereon. 

The  deed  bore  a  stamp  covering  a 
sum  of  100/.  in  addition  to  the  advance. 

Mrs.  Andrews  was  absolutely  entitled 
to  one  third  of  the  property,  and  was 
tenant  for  life  of  the  other  two  thirds,  to 
which  Mrs.  Hopkins  was  entitled  in  re- 
mainder.    Both  ladies  died  in  1888. 

The  deed  was  prepared  by  Mr.  Field, 
who  acted  as  solicitor  for  both  mort- 
gagors. 

The  mortgagees  had  gone  into  possession 
of  the  rents  of  the  property.  The  mort- 
gage was  now  vested  in  the  said  Henry 
Harrison  Field  and  one  "W.  H.  M.  Tucker, 
who  took  out  a  foreclosure  summons 
against  the  persons  entitled  to  the  equity 
of  redemption,  on  which  the  usual  order 
had  been  made.  On  taking  the  accounts 
Mr.  Field  sought  to  add  to  the  principal 
moneys  secured  by  the  mortgage  three 
it<ems  of  costs  owing  to  him — namely, 
13/.  168.  Id.,  111.  38,  bd.,  and  UL  178.  3d., 
incurred  as  to  the  first  and  second  items 
by  Mrs.  Andrews,  and  as  to  the  third 
item  by  Mrs.  Hopkins,  after  the  date  of 
the  indenture  of  further  charge.  The  first 
item  was  for  the  business  of  appointing 
trustees  imder  the  Settled  Land  Act, 
1882,  for  the  purpose  of  leasing  part  of 
the  mortgaged  property,  and  the  other 
two  items  were  also  for  business  which 
was  not  done  in  connection  with  the 
mortgage-deed.  He  also  brought  in  an 
item  of  61.-  68.,  remuneration  paid  in 
September,  1885,  to  Mr.  Leeder,  the 
auctioneer  mortgagee,  for  making  a  report 
on  and  valuation  of  the  mortgaged  pro- 
perty, which  were  made  by  Mr.  Leeder 
on  the  instructions  of  Mr.  Field  on  the 
occasion  and  for  the  purpose  of  the  ad- 
vance. 

The  chief  clerk  disallowed  all  these 
items,  and  this  summons  was  taken  out  by 
the  mortgagees  to  vary  his  certificate  in 
this  respect. 

BemhoAJO,  Q.O.,  and  WiUiamson,  for  the 
summons. — ^As  to  the  first  three  items, 
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they  are  included  in  the  security  ajs  sums 
"  owing  to  "  the  solicitor,  who  was  entitled 
to  take  a  mortgage  from  his  clients  for 
any  future  costs— 33  &  34  Yict.  c.  28. 
s.  16.  As  to  the  5/.  68.,  an  auctioneer, 
being  mortgagee,  may  charge  profit  costs 
against  the  mortgagor  in  respect  of  the 
mortgage  security. 

[Kay,  J. — I  decided  in  In  re  Roberta 
(1)  that  a  solicitor  mortgagee  could  not 
charge  his  client  profit  costs  for  the  pre- 
paration of  the  mortgage  to  himself, 
where  he  did  the  work  himself.] 

There  is  an  express  stipulation  in  the 
recital  entitling  such  charges  to  be  made. 

[Kay,  J. — ^That  is  a  contract  to  give  a 
mortgagee  something  more  than  he  would 
be  entitled  to  as  mortgagee.  Is  not  that 
an  attempt  to  give  the  mortgagee  a  col- 
lateral advantage  or  to  dog  the  equity  of 
redemption? — His  Lordship  referred  to 
James  v.  Kerr  (2).] 

In  MairiUmd  v.  Upjohn  (3)  commission 
was  allowed  to  a  mortgagee. 

[Kay,  J. — ^That  was  deducted  or  paid 
at  the  time  of  the  advance.] 

Cradock  v.  Piper  (4)  and  Broughton  v. 
Brougkton  (6)  were  also  cited. 

Aekton  Croee,  for  the  defendants. — ^The 
security  was  not  intended  to  include  costs 
subsequently  incurred  to  the  solicitor  in 
matters  not  connected  with  the  prepara- 
tion or  execution  of  the  mortgage-deed. 
These  items,  therefore,  were  properly  dis- 
allowed on  this  ground.  As  to  the  other 
item,  the  auctioneer's  report  and  valuar 
tion  were  made  on  his  own  behalf  or  that 
of  his  cestui  que  trust,  and  this  payment 
cannot  be  charged  against  the  mortgagors 
— Gregg  v.  Skater  (6)  and  NichoUon  v. 
Tutva  (7). 

RenshoLw,  Q.C.,  in  reply. 


(1)  Ante,  p.  26 ;  Law  Rep.  43  Ch.  D.  63. 

(2)  68  Law  J.  Bep.  Ghano.  366;  Law  Rep. 

40  Ch.  D.  449. 

(3)  68  Law  J.  Rep.  Ghanc.  361 ;  Law  Rep. 

41  Ch.  D.  126. 

(4)  I  U.&.Q.  664 ;   19  Law  J.  Rep.  Chanc. 
107. 

(6)  6  De  Gez,  M.  &  G.  160 ;  26  Law  J.  Rep. 
Chanc.  260. 

(6)  22  Beav.  314 ;   26  Law  J.  Bep.  Chanc. 
440. 

(7)  3  Kay  &  J.  169. 
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Kat,  J. — ^Although  the  amount  involved 
in  this  case  is  not  large,  the  principle  in- 
volved appears  to  me  to  be  very  important. 
A  mortgage  was  made  to  two  persons, 
who  were  trustees  for  a  lady  for  whom 
they  advanced  the  money,  and,  as  stated 
on  the  face  of  the  mortgage,  one  of  the 
mortgagees  was  an  auctioneer,  and  the 
other  a  solicitor,  and  the  mortgage  is  in 
this  form.  [His  Lordship  read  the  re- 
citals and  covenant  set  out  above,  and 
continued  :]  The  question — and  it  is  an 
important  one — ^is,  what  is  the  meaning, 
or  rather  the  construction,  of  this  deed  ? 
The  solicitor  claims  under  the  accounts 
directed  to  add  to  the  mortgage-money 
costs  incurred  by  one  of  the  mortgagors, 
who  was  tenant  for  life  of  the  property,  in 
matters  which  have  nothing  to  do  with 
this  mortgage  at  all,  and  which  were  in- 
curred after  the  date  of  the  mortgage.  He 
says  that  these  costs  are  "  owing  to  him  " 
within  the  meaning  of  that  covenant.  The 
law  used  to  be  that  a  solicitor  could  not 
take  a  mortgage  for  his  fiiture  costs. 
That  was  altered  by  the  Solicitors  Act, 
1870,  section  16,  and  he  may  now  do  so; 
but  if  he  means  to  do  so,  he  should  make 
it  very  clear  that  he  does  mean  to  do  so. 
The  only  words  here  that  would  cover 
these  costs  are  "  every  other  sum  which 
may  hereafter  be  advanced  or  paid  by  the 
mortgagees  or  either  of  them  to,  or  be- 
come owing  to  them  or  him  by,  the  mort- 
gagors or  either  of  them."  It  is  said  that 
that  included  future  costs  incurred  to  one 
of  the  mortgagees  who  happens  to  be  a 
solicitor.  I  should  be  very  reluctant  to 
come  to  that  conclusion  in  the  absence  of 
authority.  I  think,  where  a  solicitor  mort- 
gagee intends  that  his  mortgage  shall 
cover  future  costs,  he  is  bound  to  say  so, 
and  certainly  none  the  less  where  he  is 
the  man  who  prepares  the  mortgage.  J 
do  not  agree  that  these  words  have  any 
such  meaning.  The  real  object  of  the 
covenant  was  to  secure  further  advances, 
and  the  only  costs  intended  to  be  included 
were  those  referred  to  in  the  recital,  that 
the  mortgagees  might  make  against  the 
mortgagors  the  same  charges  and  receive 
the  same  remuneration  for  business  done 
by  them  respectively  '^  in  or  about  these 
presents"  as  if  they  had  not  been  mortga- 


gees. ''These  presents"  mean  not  the 
property,  but  "  this  deed,"  and  the  mean- 
ing was  to  include  any  charge  of  that 
kind  which  the  mortgagees  were  entitled, 
according  to  the  contract  mentioned  in 
the  recital,  to  make  against  the  mortgagors. 
The  covenant  taken  by  itself  is  certainly 
ambiguous,  and  we  are  entitled  to  look  at 
the  recital  to  see  what  is  meant,  and, 
taking  the  recital  and  covenant  together, 
I  take  it  to  have  only  the  meaning  that  I 
have  stated.  There  is  no  limit  to  the 
amount  to  become  due  under  this  mort- 
gage, except  such  as  may  be  implied  by 
the  stamp,  which  I  am  told  is  for  the 
amount  advanced  and  100/.  more.  There- 
fore we  may  conclude  that  the  intention 
was  that  the  further  advances  and  these 
expenses  were  not  to  exceed  lOOl.  I 
think,  therefore,  that  the  chief  clerk  was 
quite  right  in  disallowing  under  this  cove- 
nant these  costs  which  were  incurred  by 
one  of  the  mortgagors  to  one  of  the  mort- 
gagees, and  which  had  nothing  to  do  with 
this  mortgage  in  any  way.  That  applies 
to  all  the  three  first  items  in  question. 

Another  item  is  that  of  5/.  5*.,  claimed 
by  the  solicitor  mortgagee  as  having  been 
paid  to  his  co-mortgagee,  the  auctioneer, 
for  a  valuation  made  on  behalf  of  their 
cestui  que  trust,  and  for  the  purpose  of 
the  mortgage ;  and  the  question  is,  can  a 
mortgagee  stipulate  for  more  than  prin- 
cipal, interest,  and  costs — ^it  being  clear 
that  this  remuneration  would  not  have 
been  payable  but  for  the  recital?  That 
was  decided  by  Lord  Romilly  in  G^egg  v. 
Slater  (6),  and  by  myself  in  the  recent 
case  of  In  re  Roberts  (1),  which  decide 
that  where  a  solicitor  mortgagee  tries  to 
charge  against  the  mortgagor  costs  con- 
nected with  the  preparation  of  the  mort- 
gage, such  a  charge  must  be  disallowed, 
because  he  is  not  claiming  costs  paid  to 
another  person,  but  he  is  claiming  them 
for  himself;  and  as  the  mortgagor  is  only 
liable  to  pay  outgoings,  he  is  not  bound  to 
pay  anything  chfo'ged  by  the  mortgagee  for 
his  own  ben^t.  l^erefore  this  sum,  which 
was  charged  by  the  auctioneer  as  incidental 
to  the  preparation  of  this  mortgage,  is  not 
a  proper  charge,  unless  it  is  made  so  by 
the  recital  which  I  have  read.  Then  the 
question  is,  can  a  mortgagee  contract  for 
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payment  to  himBelf  of  a  profit  to  which, 
but  for  such  a  contract,  he  would  not  be 
entitled  )  This  is  a  question  which  has 
been  considered  in  many  cases.  It  is  only 
necessary  for  me  to  refer  to  my  own  judg- 
ment in  James  v.  Kerr  (2),  where  I  quote 
the  language  of  the  Master  of  the  Rolls  in 
Jennings  v.  Ward  (8),  that  "  a  man  shall 
not  have  interest  for  his  money  and  a 
collateral  advantage  besides  for  the  loan 
of  it,  or  clog  the  redemption  with  any  by- 
agreement."  That  decision  has  siuoe  been 
followed  in  many  cases  without  a  single 
exception,  and  I  go  on  in  my  judgment  to 
state  that  "in  Broad  v.  Selfo  (9),  Lord 
Romilly  decided  that  this  rule  was  not 
affected  by  the  repeal  of  the  usiuy  laws, 
and  he  disallowed  a  commission  for  which 
ihe  mortgagee  had  stipulated  in  addition 
to  his  principal  and  interest."  Until 
those  dedsions  are  reversed  I  shall  feel 
bound  to  follow  them.  Accordingly  the 
61,  6s,  charged  by  the  auctioneer  mort- 
gagee, which  he  could  not  possibly  have 
claimed  without  a  special  contract,  could 
not  be  the  subject  of  a  valid  mortgage 
contract.  According  to  the  law  of  mort- 
gage reoogmsed  in  this  country  a  mort- 
gagee cannot  make  such  a  contract — cannot 
contract  to  get  anything  beyond  his  prin- 
cipal, interest,  and  costs ;  and,  therefore, 
remuneration  for  his  services,  which  he 
would  not  otherwise  be  entitled  to  be  paid 
for,  stands  on  the  same  footing  as  com- 
mission, which  he  clearly  cannot  charge. 
AccordiJigly  the  chief  clerk  was  quite  right 
on  this  point  also.  The  summons  must  be 
refused,  with  costs. 


Solicitors— Williamson,  Hill  &  Co.,  agents  for 
J.  H.  Field,  Cardiff,  for  mortgagees ;  Bichard 
White,  agent  for  J.  A.  Thomas,  Swansea,  for 
defendants. 
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(8)  2  Vem.  620. 

(9)  11  W.R.  1036. 
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[IN  THE  COURT   OF  APPEAL.] 
Cotton,  L.J.*^ 

BOWEN,  L.J. 
Fry,  L.J. 
1889. 
Dec.  20. 

Potoer  —To  appoirU  in  a/ny  mam/ner — 
General  Jiequesir— Wills  Act  (1  Vict.  c.  26), 
ss.  10  and  27. 

There  is  nothing  in  the  WiUs  Act  which 
prevents  the  crea,tor  of  a  power  of  appoint- 
ment from  imposing  conditions  upon  the 
exercise  of  that  potoer  by  toiU,  not  being 
conditions  as  to  the  form  of  execution,  which 
are  invalid  under  section  1 0.  Consequently, 
a  power  to  appoint  property  by  a  wtU 
expressly  referring  to  the  power  itself — or 
to  the  settlement  creating  the  power — is  not 
exercised  by  a  general  bequest  contained  in 
the  unll  of  the  donee  of  the  power.  The 
words  in  section  27,  ^^  power  to  appoint  in 
any  manner  he  may  think  proper,"  do  not 
Tneam,  "  amy  power  to  appoint,"  nor  "pou>er 
to  appoint  by  any  unU  in  amy  mamner  he 
may  think  proper"  but  meam  ^^ power  to 
appoint  by  the  unU  in  question." 

Decision  of  Kekewich,  J.  (58  Law  J. 
Rep.  Cbanc.  569),  affirmed. 

Appeal  from  a  decision  of  Kekewich,  J. 
The  case  below  is  reported  at  length,  58 
Law  J.  Rep.  Chanc.  569. 

By  a  settlement  dated  the  4th  of  June, 
1884,  it  was  declared  that  a  sxmi  of  7,060Z. 
railway  stock  should  be  held  "in  trust  for 
such  person  or  persons  and  in  such  manner 
as  H.  R.  Phillips  shall  at  any  time  or 
times,  or  frx)m  time  to  time  by  writing 
under  his  hand  (not  being  a  will  or  codicil), 
or  by  will  or  codicil  expressly  referring  to 
this  power,  appoint,"  and  in  default  of 
appointment  on  certain  other  trusts. 

H.  R.  Phillips  died  in  1886,  not  having 
exercised  his  power  of  appointment  by 
deed.  By  his  will  dated  in  1879  he  made 
certain  specific  and  pecuniary  bequests, 
and,  without  making  any  reference  to  the 
power,  bequeathed  all  his  residuary  per- 
sonal estate  to  trustees  upon  certain 
trusts. 

The  persons  claiming  the  fund  in  defeult 

of  appointment  took  out  an  originating 

summons,  asking  a  declaration  that  the 

will  did  not  operate  as  an  exercise  of  the 
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power,  and  Kekewich,  J.,  made  a  declara- 
tion to  that  effect. 

The  trustees  of  the  will  appealed. 

Byrne,  Q,C.,  and  Allen,  for  the  appel- 
lant.— We  submit  that  the  general  bequest 
in  this  will  operated  as  an  exercise  of  the 
power  of  appointment  contained  in  the 
settlement.  The  question  t\ims  entirely 
on  section  27  of  the  Wills  Act.  We  must 
look  at  the  will,  and  if  we  find  a  general 
bequest,  and  there  is  nothing  in  the  will 
itself  to  shew  a  contrary  intention,  it 
follows  that  the  general  power  of  appointh 
ment  has  been  exercised.  We  admit  that 
a  power  to  appoint  by  deed  only  does  not 
authorise  an  appointment  by  will;  but, 
once  given  a  power  to  appoint  in  any 
manner  by  wOl,  if  only  the  will  be  a 
good  will  under  the  Act,  that  power  is 
exercised  by  a  general  bequest.  The 
power  in  this  case  is  a  general  power — 
that  is,  general  as  to  the  objects  to  take — 
"  and  consequently  a  power  to  appoint " 
in  any  manner  within  the  meaning  of  the 
section.  The  words  "in  any  manner" 
point  to  the  devolution  of  the  propeity. 

Wamiington,  Q.C.,  and  Warri7igto7i,  for 
the  respondent. — To  support  the  view  of 
the  appellant,  one  ought  to  £nd  in  the 
statute  a  prohibition  to  create  a  power 
like  this.  But  that  is  not  the  case;  with 
the  exception  contained  in  section  10  as  to 
the  form  of  execution,  there  is  nothing  in 
the  statute  to  prevent  the  creator  of  a 
power  from  imposing  any  restrictions  or 
conditions  as  to  its  exercise.  Here  the 
creator  of  the  power  Sfiys  that  if  it  be 
exercised  by  wiU,  it  is  to  be  by  a  will  of 
a  particular  nature.  The  object  of  the 
settlor  is  that  the  power  shall  not  be  exer- 
cised per  incuriamfi.  It  is  not  any  will 
that  will  satisfy  section  27  ;  it  must  be  a 
will  answering  the  description  of  the  will 
i-efeiTed  to  in  the  power. 

Allen,  in  reply. 

In  addition  to  the  authorities  cited 
below,  Hawthorn  v.  Shedden  (1),  In  re 
PoimiUa  Trusts  (2),  and  In  re  Tarrant's 
Trusts  (3)  were  referred  to. 

Cotton,  L.J. — ^This  is  an  appeal  on  a 

(1)3  8m.  &  G.  293 ;  26  Law  J.  Rep.  Chanc.  833. 

(2)  39  Law  J.  Bep.  Chanc.  188. 

(3)  68  Law  J.  Bep.  Chanc.  780. 


point  upon  which  we  have  conflicting  opi- 
nions of  Judges;  but  I  think  that  the  deci- 
sion that  has  been  appealed  from  is  right. 
The  question  is,  whether  the  will  of  the 
testator  is  a  good  exercise  of  a  power  con- 
tained in  a  settlement  which  was  executed 
by  him  in  1884.  I  quite  agree  with  what 
has  been  urged,  that  we  cannot  look  for  a 
contrary  intention,  within  the  meaning  of 
section  27  of  the  Wills  Act,  except  to  the 
will  itself;  but  then  there  is  something 
more  than  that — ^the  question  is,  whether 
there  is  a  power  which  enables  this  will  to 
operate.  So  &r  as  intention  goes,  inten- 
tion is  presumed  unless  a  contrary  inten- 
tion appears  on  the  will.  But  stOl  we 
have  to  consider  this :  will  this  be  a  good 
exercise  of  the  power  over  property  which 
the  testator  had  "  power  to  appoint  in  any 
manner  he  may  think  proper  "  % 

It  has  been  conceded  that  if  the  power 
only  authorised  an  appointment  by  deed, 
a  general  bequest  in  a  will  would  not 
operate  as  an  exercise  of  that  power,  even 
though  there  was  no  limitation  as  to  the 
objects  in  fevour  of  whom  the  power  was 
to  be  exercised — ^and  that,  I  think,  is  reason- 
able enough.  This  is  a  statute  dealing 
with  wills,  and  enabling  persons  to  appoint 
by  will,  and  giving  effect  to  their  wills 
where  there  is  a  power  to  appoint  in  any 
manner  the  testator  thinks  fit,  and  where 
the  will  does  not  expressly  shew  an  inten- 
tion to  execute  that  power.  That  does 
not  go  quite  far  enough.  Although  a  power 
to  appoint  by  will  is  sufficient,  yet  when 
we  come  to  see  whether  the  testator's  will 
has  exercised  that  power,  we  must  look 
first  to  see  whether  on  the  will  there  is  a 
contrary  intention.  That  is  out  of  the 
question  here.  But  then  we  must  next 
see  whether  the  will  that  has  been  made 
is  such  a  will  as  is  within  the  power,  and, 
in  my  opinion,  if  any  condition  or  limi- 
tation, is  imposed  by  the  settlement  which 
creates  the  power,  which  the  Act  of  Parlia- 
ment does  not  prevent  effect  being  given 
to,  we  cannot  say  that  a  will  not  comply- 
ing with  these  conditions  or  limitations  Ls 
a  good  exercise  of  the  power.  If  there  be 
any  condition  or  limitation  as  to  the  mode 
of  execution,  section  10  of  the  Act  applies 
in  express  terms.  [BUs  Lordship  read  the 
section,  and  proceeded:]  That  condition 
the  Act  of  Parliament  prohibits,  and  if 
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there  be  any  such  condition  in  the  settle- 
ment, a  will  not  complying  with  it  will,  if 
there  be  nothing  else,  be  a  valid  execution 
of  the  power. 

But  the  settlor  in  this  case  has  said,  the 
settlement  may  be  put  an  end  to,  and  the 
property  may  be  disposed  of,  not  in  the 
way  provided  by  the  settlement,  by  a  will 
expressly  referring  to  the  power.  Any 
other  will,  a  will  not  expressly  referring 
to  the  power,  is  not  within  that  power  of 
appointment ;  and  as  there  is  nothing  to 
prohibit  a  settlor  from  imposing  such  a  con- 
dition, I  cannot  see  how  under  section  27 
a  will  not  complying  with  that  condition 
can  be  said  to  be  a  good  execution  of  that 
power.     The  decision  is  right. 

BowEN,  L.J. — 1  am  of  the  same  opinion. 
The  scope  of  the  two  sections,  10  and  27, 
is  totally  distinct.  Section  10  provides 
that  appointments  by  will  shall  be  exe- 
cuted in  manner  pointed  out  in  a  previous 
portion  of  the  statute,  and  shall  be  valid 
although  the  formalities  or  forms  of  execu- 
tion required  by  the  settlement  have  not 
been  observed.  Section  27  has  nothing 
to  do  with  forms  of  execution  or  other 
solemnities.  It  provides  that  general  gifts 
under  a  will  are  to  include  property  over 
which  the  testator  has  a  general  power  of 
appointment. 

Here  we  have  to  construe  the  words  in 
the  second  branch  of  section  27,  which  pro- 
vides that  a  bequest  of  the  personal  estate 
of  a  testator,  or  any  bequest  of  personal 
property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which 
such  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think 
proper."  The  first  thing  that  is  clear  is 
that  the  words  "  he  may  have  power  to 
appoint  in  any  manner  he  may  think 
proper"  are  equivalent  to  the  words  "  he 
may  have  power  to  appoint  by  will  in  any 
manner  he  may  think  proper";  and  the 
second  thing  clear  is  that  these  words  "he 
may  have  power  to  appoint "  mean  more 
thui  "appoint  by  will,"  and  extend  and 
are  equivalent  to  "  appoint  by  the  will  in 
question,"  and  we  obtain  that  colour  from 
Uie  context.  The  section  only  deals 
with  wills,  therefore  we  are  not  doing 
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anything  to  this  section  by  reading  those 
words  in  here. 

In  my  opinion,  as  soon  as  you  find  that 
is  the  true  construction  of  these  words,  it 
is  obvious  in  this  case  that  the  will  does 
not  answer  to  the  description  of  the 
power,  and  that  that  is  a  fiettal  reason 
why  section  27  does  not  apply.  The  sta- 
tute is  not  intended  to  cure  dissimilarities 
between  wills  and  powers,  except  bo  fiir 
as  section  10  applies.  But  that  is  not 
this  case.  This,  however,  is  a  dissimilarity 
between  a  will  and  a  power  which  goes 
directly  to  the  form  of  the  will  itself. 

It  has  been  argued  that  it  is  not  right 
to  allow  a  man  to  escape  by  a  particiilar 
expression  of  words  from,  the  intention  of 
the  statute ;  but  section  27  is  not  a  pro- 
hibitory, but  an  enabling  section,  and  I 
cannot  see  why  a  man  should  not  so  frume 
his  settlement  as  to  exclude  frt)m  the 
operation  of  that  section  all  kinds  of  wills 
which  may  afterwards  be  made. 

Why  may  not  a  man  impose  upon  the 
will  the  condition  that  the  will  shall  ex- 
pressly name  the  source  of  the  power  %  Sup- 
pose that  a  man  were  to  go  a  little  further 
than  the  settlor  does  here,  and  to  say  that 
the  property  is  only  to  be  appointed  by  a 
will,  in  which  the  testator  shall  nominatim 
refer  to  the  settlement  and  to  the  parties 
to  the  settlement.  If  he  chooses  to  make 
rather  a  strange  condition  like  that  he 
surely  may  do  so,  and  you  cannot  escape 
from  the  obligation  of  that  condition  by 
neglecting  altogether  reference  to  the 
matters  which  he  insisted  upon  as  neces- 
sary to  mention  before  the  will  is  to  be  an 
exercise  of  the  power. 

It  therefore  seems  to  me  that  when  the 
matter  is  argued  out  it  is  clear,  and  I 
agree  with  the  view  expressed  by  Lord 
Justice  Cotton. 

Fry,  L.J. — I  am  of  the  same  opinion. 
'The  words  we  have  to  construe  are  that 
the  will  referred  to  shall  extend  to  any 
property  "  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think 
proper."  Does  that  mean  "any  power 
to  appoint  in  any  manner  he  may  think 
proper  "  1 

It  does  not ;  because,  if  it  did,  it  would 
enable  a  donee  of  a  power  to  exercise  by 
will  a  power  of  appointment  confined  to 
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deed.  It  cannot  therefore  mean  "any 
power."  Does  it  mean  "by  any  will"? 
In  my  opinion  it  does  not,  and  for  this 
reason,  that  if  it  did,  it  would  frustrate,  or 
might  frustrate,  the  intention  of  the  person 
who  created  the  power.  For  instance, 
suppose  a  father  on  the  1st  of  June  were 
to  give  his  son  power  to  appoint  by  will 
to  any  person  whom  he  might  think  fit, 
in  any  manner  he  may  think  fit,  provided 
that  the  will  was  executed  after  the  1st  of 
January  next — and  on  the  2nd  of  June 
the  son  made  his  will  and  died  on  the  3rd 
of  June.  According  to  the  argument  of 
the  appellants  that  will  would  have  exe- 
cuted the  power,  and  the  fetter  which 
the  father  had  a  right  to  impose  upon  the 
power  he  was  creating  would  be  frustrated. 
Of  course,  if  the  Le^ature  had  said  that 
no  such  fetter  should  be  imposed  by  the 
person  who  created  such  power  the  Court 
would  of  course  be  bound  by  it ;  but  we 
are  not  to  invent  fetters  upon  the  powers 
of  disposition  of  property.  In  the  first 
place  I  entirely  agree  with  the  observation 
of  Lord  Justice  Bowen  that  this  statute 
is  not  intended  to  deal  with  any  relation 
between  the  power  and  the  instrument 
executed.  It  is  intended  to  deal  only  with 
the  exercise  of  the  power  by  the  will.  In 
the  second  place,  the  expressions  contained 
in  section  10 — which  do  put  a  fetter  upon 
the  condition  which  may  be  required  in 
exercise  of  the  power — seem  to  me  strong 
to  shew  that  where  that  section  does  not 
apply,  any  fetter  created  by  the  creator  of 
the  power  would  still  be  valid. 

I  think,  therefore,  that  the  true  mean- 
ing of  the  words  "  may  have  power "  is 
"  may  have  power  by  the  will  in  question  " ; 
consequently  the  appeal  fails. 

Appeal  dismissed,  vnth  costs. 


Solicitors— Allen  k  Son,  for  appellants;  Fotten 
Sandford  &  Eilvington,  for  respondents. 
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In  re  dale  and  plant 
(limited). 


Company —  Winding-up — Froof—Man- 
aging  Director — Claim  for  Sala/ry — Com- 
petition with  outside  Creditors — Money  due 
in  cha/racter  of  Member — Companies  Act, 
1862,  s.  38,  subs.  7. 

Salary  dvs  to  a  mam/iging  director  of 
a  company  oj  which  the  directors  were 
obliged  to  be  shareholders,  and  damages 
claim^  by  sfvuch  director  for  breach  of 
a  contract  to  pa/y  him  such  salary  for  a 
number  of  years,  are  not  debts  due  to  such 
director  in  his  character  of  member  of  the 
coTiipomy  within  the  terms  of  sub-section  7, 
section  38,  of  the  Companies  Act,  1862,  and 
may  be  proved  in  competition  with  the  out- 
side creditors  in  the  winding-up  of  the 
company. 

Adjourned  summons. 

This  company  was  formed  in  October, 
1886,  for  the  purpose  of  acquiring  and 
carrying  on  the  business  of  drysalters,  Ac., 
formerly  carried  on  by  James  Dales  (known 
as  Dale)  and  Samuel  Allen  Plant,  of  Bir- 
mingham ;  and  an  agreement  was  entered 
into  between  Dales  and  Plant  and  the 
company,  whereby  the  business  was  sold 
to  the  company  in  consideration  of  cash 
and  fully  paid-up  shares,  and  Dales  and 
Plant  were  for  the  term  of  ten  years  fit)m 
the  31st  of  March,  1886,  to  remain  as 
mana^g  directors  of  the  company,  and 
each  of  them  was  to  be  remunerated  at  the 
rate  of  300^.  per  annum. 

By  the  articles  of  association  (article  1 04) 
Dales  and  Plant  were  appointed  the  first 
managing  directors  upon  the  terms  con- 
tained in  the  agreement;  (article  106)  the 
qualification  of  every  director  was  to  be 
the  holding  in  his  own  right  of  not  less 
than  ten  shares ;  (article  107)  the  directors 
were  to  be  paid  for  their  services  out  of 
the  funds  of  the  company  the  remuneration 
following — ^namely,  Dales  and  Plant  each 
300Z.  per  annum,  and  each  of  the  other 
directors  such  sum  as  the  company  in 
general  meeting  should  from  time  to  time 
determine;  (article  110)  every  director 
was  to  vacate  his  office  if  he  ceased  to 
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be  a  holder  of  at  least  ten  shares; 
(article  119)  Dales  and  Plant  were  to  be 
styled  managing  directors,  and  to  remain 
on  the  board  so  long  as  they  continued  in 
the  employment  of  the  company  under  the 
agi-eement,  or  any  extension  thereof;  and 
the  determination  of  the  agreement,  or 
any  extension  thereof,  was  not  to  invali- 
date their  appointment  as  directors. 

The  company  was  in  course  of  winding- 
up,  and  in  the  liquidation  Plant  claimed  to 
rank  as  a  creditor  for  (first)  274/.  18«.  lOd, 
balance  of  purchase-money  under  the 
agreement;  (secondly)  118/.  13«.  4c/.,  ar- 
rears of  salary  as  managing  director ;  and 
(thirdly)  damages  for  breach  of  the  agree- 
ment to  employ  hitn  as  manager  for  ten 
years  at  a  salary  of  300/.  a  year. 

The  chief  clerk  had  assessed  the  damages 
at  1,500/.  if  the  claim  to  damages  should 
be  sustained. 

It  was  arranged  that  the  entire  claim 
should  be  admitted  at  the  sum  of  1,660/., 
subject  to  the  question  whether  Plant  was 
entitled  to  prove  in  competition  with  the 
other  creditors  of  the  company,  and  the 
matter  was  adjourned  into  Court  for  the 
determination  of  this  question. 

Section  38,  sub-section  7,  of  the  Com- 
panies Act,  1862,  provides  :  "No sum  due 
to  any  member  of  a  company,  in  his 
character  of  a  member,  by  way  of  divi- 
dends, profits,  or  otherwise,  shall  be 
deemed  to  be  a  debt  of  the  company, 
payable  to  such  member  in  case  of  com- 
petition between  himself  and  any  other 
creditor  not  being  a  member  of  the  com- 
pany; but  any  such  simi  may  be  taken 
into  account  for  the  purposes  of  the  final 
adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves.'' 

Chadwyck  Healey,  for  Plant.— In  In  re 
The  Leicester  Club  cmd  County  Racecourse 
Com/pany  ;  ex  parte  Camwn  (1)  it  was  held 
that  a  director's  unpaid  fees,  in  a  company 
where  directors  were  obliged  to  be  mem- 
bers, were  due  to  hiTr>  in  his  character  of 
member ;  and  in  Dwnston  v.  The  Imperial 
Gadight  Compcmy  (2),  which  was  the  case 

(1)  65  Law  J.  Bep.  Chano.  206 :  Law  Bep. 
aOCh.  D.  629. 

(2)  3  B.  &  Ad.  126 ;  1  Law  J.  Rep.  K.B.  49. 


181 


of  a  company  incorporated  by  Act  of  Par- 
liament, it  was  held  that  directors  could 
not  claim,  as  servants,  remimeration  for 
their  labour  according  to  its  value.  But 
the  present  claim  is  not  made  by  the 
applicant  in  his  character  of  member. 
When  a  man  gives  up  his  whole  time  to 
the  company,  he  stands  on  a  different 
footing  from  an  ordinary  director.  In 
this  case  the  company  have  made  this 
claim  a  debt. 

[Kay,  J. — Is  not  sub-section  7  of  sec- 
tion 38  intended  to  enable  a  managing 
director  to  claim  his  salary  ?] 

Chadwyck  Healey. — ^Yes  ;  because  the 
money  is  not  due  to  him  in  his  character 
as  member. 

ReTiahaw,  Q^C.y  and  Levett,  for  the  Hqui- 
dator. — Cannon* 8  Case  (1)  is  quite  con- 
clusive against  this  claim;  and  we  rely 
also  upon  the  words  of  the  sub-section, 
"  or  otherwise,"  which  exclude  all  claims 
of  every  kind  made  by  a  member  of  a  com- 
pany. It  is  not  confined  to  a  claim  made 
in  the  character  of  member. 

Kay,  J. — I  do  not  agree  with  the  argu- 
ment which  has  been  addressed  to  me  on 
behalf  of  the  Hquidator.  This  is  a  very 
simple  point,  and,  to  my  mind,  a  very  clear 
one.  Here  is  a  man  appointed  managing 
director.  He  was  so  appointed,  as  appears 
clearly  enough,  because  he  had  special 
knowledge  of  the  business  which  this  com- 
pany was  going  to  carry  on ;  and  by  the 
articles  of  association  he  was  to  receive 
certain  remuneration  for  the  management 
of  the  business  of  the  company.  Now,  it 
is  quite  true  that  a  director  was  the  only 
person  who  could  be  so  appointed,  and  it 
is  true  also — or  I  assimie  it  to  be  the  fact 
— that  no  one  could  be  director  who 
was  not  a  shareholder.  It  is  said  that  all 
remimeration  agreed  to  be  paid  to  the 
claimant  for  his  special  skill  and  atten- 
tion in  managing  the  business  of  the 
company  is  paid  to  him  in  his  character 
of  member  of  the  company.  I  do  not 
agree  with  that  contention.  Let  me  try 
it  by  the  same  analogy  which  I  put  to 
counsel  in  the  course  of  the  argument. 
Suppose  this  was  the  case  of  a  soUcitor 
who  had  a  special  training  in  a  peculiar 
branch  of  law  which  was  of  great  import- 
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ance  to  the  company,  and  that  such  so- 
licitor happened  to  be  a  member  of  the 
company,  and  sent  in  his  bill  of  costs  for 
business  done  for  the  company — in  the 
winding-up  of  the  company  could  it  be 
said  that  the  solicitor  should  not  be  paid 
in  competition  with  the  other  creditors 
because  he  was  a  shareholder  ?  Obviously 
that  proposition  could  not  be  maintained 
for  a  moment.  It  was  so  admitted  in  the 
argument.  But  it  is  said  that  if  the  articles 
of  association  provided  that  no  one  should 
be  a  solicitor  to  the  company  unless  he 
was  also  a  shareholder,  then  the  payment 
made  to  him  would  be  a  payment  to  him 
in  his  character  of  member.  I  do  not 
follow  that,  and  cannot  agree  with  it. 
The  payment  to  him  in  respect  of  his  bill 
of  costs  cannot  be  payment  to  him  in  his 
character  of  member,  whether  the  articles 
of  association  do  or  do  not  contain  such 
a  provision.  The  payment  in  each  case  is 
to  him  in  his  character  of  solicitor,  and 
not  in  his  character  of  member.  Take 
another  case.  Suppose  a  company  bought 
a  million  of  bricks  from  a  man  who  was 
a  brick-maker.  If  he  happened  to  be  a 
shareholder,  no  one  could  doubt  that 
that  circumstance  would  not  prevent  him 
from  proving  in  competition  with  the  other 
creditors.  But  suppose  that  the  articles 
of  association  contained  provisions  that 
no  bricks  should  be  bought  of  any  person 
who  was  not  a  shareholder  in  the  com- 
pany. Is,  then,  the  money  paid  as  the 
price  of  the  bricks  money  due  to  the  ven- 
dor of  them  in  his  character  of  member ) 
Certainly  not.  It  is  not  money  due  to 
him  in  his  character  of  member,  but  money 
due  to  him  in  his  character  of  brick-maker 
or  brick-seller;  and  the  fact  that  the 
articles  said  that  you  should  not  buy  of 
any  one  who  was  not  a  member  would  not 
make  the  price  of  the  bricks  money  due  to 
him  in  his  character  of  member,  any  more 
than  it  would  be  if  there  were  no  such 
article. 

Then  it  is  said — and  this,  to  my  mind, 
is  the  strongest  part  of  the  argument — 
that  section  38,  sub-section  7,  of  the  Com- 
panies Act,  1862,  is  introduced  into  the 
Act  of  Parliament  by  analogy  to  the  part- 
nership law.  A  debt  due  to  a  partner 
could  not  be  proved  in  competition  with 


outside  creditors  where  the  partnership 
was  dissolved.    That  is  quite  true.     But 
the  answer  is  that  a  shareholder  is  not 
a  partner,  and  this  section  does  not  intro- 
duce all  the  partnership  law  with  respect 
to  every  shareholder.     It  only  introduces 
— I  dare  say  it  may  be  by  analogy  to  the 
law   of  partnership — the  particular  pro- 
vision which  has  now  to  be  construed. 
[His  Lordship  read  the  sub-section  above 
set  out.]     What  does  "  character  of  mem- 
ber "  mean  %    The  intervening  words  seem 
to  me  to  shew  that  clearly :  "  by  way  of 
dividends  " — that     is,    on    his    shares — 
"  profits " — ^that,   again,  is  in  respect  of 
his  shares — "or  otherwise."    The  words 
"or    otherwise"   must  mean    something 
analogous  to  dividends  or  profits  on  his 
shares.     That  shews  the  meaning.     Divi- 
dends are  due  to  him  in  his  character  of 
member;  profits  are  due  to  him  in  his 
character  of  member ;  there  may  be  some- 
thing   else    equally  due  to  hiTn   in  his 
character  of  member  which  this  clause 
was  intended  to  include.     To  my  mind  it 
is  clear  that  the  clause  does  not  include 
money  due  for  goods  which  a  member  has 
supplied  to  the  company;  otherwise  the 
section  would  say  so.     Nor  can  it  include 
payment  for   particular  work  which  he 
has  special  skill  in  doing,  and  which  he 
has  done  for  the   company.     I    am    of 
opinion  that  this  money,  which  ought  to 
have  been  paid  to  this  claimant  solely 
as  managing  director,  is  money  for  which 
he  may  prove  in  competition  with  other 
creditors.     The  only  case  cited  is  that  of 
In  re  The  Levceater  Club  and  County  Race- 
course  Company ;  ex  parte  Cannon  (1), 
where  a  director  claimed  for  fees,  and  the 
articles  of  association  provided  that  "  the 
remuneration  of  directors  for  their  services 
shall  be  such  sum   as  the  company  in 
general  meeting  may  firom  time  to  time 
determine,  which  shall  be  divided  amongpt 
the  directors  in  such  manner  as  they  shall 
from  time  to  time  think  fit."     It  was  held 
in  that  case  that  the  remuneration  came 
within  the  words  "  money  due  to  him  in 
his  character  of  member."     I  say  nothing 
about  that  case,  except  that  it  is  not  the 
case  now  before  me,  and  it  seems  to  me 
very  plain  that  this  is  not  money  due  to 
the  claimant  in  his  character  of  a  member 
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of  this  company,  and  that  he  is  entitled  to 
prove  for  it  in  the  winding-up  in  com- 
petition with  the  other  creditors. 

SoHcitora — Belfragpe  k  Co.,  agents  for  Reece, 
Harris  &  Harris,  Birmingham,  for  Plant  j 
EUis,  Munday  &  Co.,  for  liquidator. 
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[IN  THE  COURT  OP  APPEAL.] 
Lord  Esheb,  M.B.^  In  re   the    black- 
Cotton,  L.  J.  I    BURN  AND  DISTRICT 

Fry,  L.J.  >  benefit    building 

1889.  I    society;    ex  parte 

June  6.  J     GRAHAM. 

Company  —  Winding-up  —  Eentcharge 
— Liability  on  the  Terre-Tenaint — Posses- 
sion of  Land  subject  to  Eentcharge — Com- 
panies Act,  1862  (25  if:  26  Vict,  c.  89), 
ss,  158  and  203. 

The  B,  Society y  an  unregistered  company , 
were  in  possession,  as  rnortgagees,  of  la/nd 
subject  to  a  renicharge,  which  uixm  also 
secured  by  covencmt.  The  society  was 
ordered  to  be  wound  up,  and  an  order  vyas 
made  in  February,  1882,  under  section  203 
of  the  Companies  Act,  vesting  in  the  official 
liquidators  the  legal  estate  in  the  land  which 
was  then  vested  in  the  trustees  of  the  society. 
TJie  liquidators  paid  the  rentcharge  dotvn 
to  May,  1885,  when,  the  income  from  the 
la/nd  being  less  than  the  remtckarge,  they 
obtained,  on  the  17 th  of  June,  1885,  an 
order  to  assign  or  quit  possession  of  the 
land  on  such  terms  as  they  should  deem 
advieahle.  They  thereupon  gave  notice  to 
the  <yumer  of  the  rentcharge  cmd  to  the 
tenant  of  the  kmd  that  they  renounced 
possession  and  aU  interest,  but  did  net 
actually  convey  it  away  tiU  the  8th  of  Sep- 
tember, 1887.  The  ovmers  of  the  rent- 
charge  claimed  to  prove  in  tfie  winding-up, 
under  section  158  q/*  tlie  Companies  Act, 
for  arrears  which  had  accrued  from  the 
date  of  repudiation  down  to  the  %th  of 
September,  1887  ; — Held  {affirming  Bris- 
TOWE,  V.C.),  that  as  there  were  no  arrears 
due  at  the  commfiencemcnt  of  the  winding- 
up,  there  uxis  no  claim  which  could  have 
been  valued  wnder  section  158 — that  section 
relating  ordy  to  obligations  existing  at  the 


commencement  of  the  winding-up — the  lia- 
bility for  tlie  payment  of  tl\c  rentcharge 
not  beiTig  a  debt,  but  only  a  liability  binding 
on  the  company  so  long  a^  it  remained  in 
possession;  and  that  as,  on  the  evidence,  the 
liquidators  could  net  be  said  to  have  been  in 
possession  of  the  land  for  the  purposes  of 
the  liquidation  subsequent  to  the  date  of 
repudiation,  there  ujas  no  liability  on  the 
society  subsequent  to  the  winding-up,  and 
consequently  the  claim  must  be  disallowed, 

Thomas  v,  Sylvester  (42  Law  J.  Rep. 
Q.B.  237;  Law  Rep.  8  Q.B.  368)  ex- 
plained and  approved. 

Appeal  from  a  decision  of  Bristowe,  V.C, 
of  the  County  Palatine  of  Lancaster,  dis- 
allowing a  claim  brought  in  by  the  ap- 
pellants in  the  winding  up  of  the  above- 
named  society,  to  prove  for  arrears  of  a 
rentcharge  issuing  out  of  land  formerly  in 
the  possession  of  the  company. 

The  rentcharge  was  created  by  the  Rev. 
P.  Graham,  who  by  an  indenture  dated 
the  20th  of  June,  1872,  conveyed  a  piece 
of  land  at  Over  Darwen  to  the  use  that 
an  annual  rentcharge  of  59Z.  2s,  9d,  should 
be  paid  thereout  to  him,  his  heirs  and 
assigns,  by  equal  half-yearly  payments, 
with  power  of  distress  and  entry  in  default 
of  payment,  and,  subject  thereto,  to  the 
use  of  Joshua  Leach  and  John  Leach  in 
equal  shares  as  tenants  in  common  in  fee, 
and  Joshua  and  John  Leach  covenanted 
by  the  deed,  for  themselves,  their  heirs 
and  assigns,  for  punctual  payment  of  the 
rentcharge. 

The  Messrs.  Leach  subsequently  con- 
veyed the  land  to  the  Cotton  Hall  Brick 
and  Pipe  Company,  subject  to  the  rent- 
charge,  and  the  company,  on  the  25th  of 
March,  1875,  mortgaged  it  in  fee  to  the 
above-named  building  society.  The  Cotton 
Hall  Company  was  wound  up  in  1878 
and  the  liquidator  disclaimed  all  interest 
in  the  equity  of  redemption. 

The  building  society,  who  were  in  pos- 
session of  the  land  as  mortgagees,  leased 
it  on  the  1st  of  May,  1880,  to  Wray  for 
five  years,  who  underlet  it  to  Grimes. 

The  society  was  subsequently  ordered 
to  be  wound  up  as  an  unregistered  com- 
pany, and  on  the  21st  of  February,  1882, 
an  order  was  made  in  the  winding-up, 
vesting  all  the  assets  of  the  society  in  the 
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official  liquidators.  The  liquidators  re- 
ceived fix)m  Grimes  rent  up  to  May,  1885, 
when  Wray's  lease  expired,  and  paid  the 
rentcharge  till  the  same  date. 

On  the  17th  of  June,  1885,  an  order 
was  made,  on  the  application  of  the  liqui- 
dators, who  had  found  that  the  income  of 
the  property  was  less  than  the  amount  of 
the  rentcharge,  authorising  them  to  assign 
the  plot  of  ground  to  any  person  for  any 
or  no  consideration,  or  to  quit  possession 
upon  such  terms  as  they  should  deem 
advisable. 

They  accordingly  gave  notice  to  Grimes 
and  to  Mr.  Graham  that  they  renounced 
the  possession  and  all  interest  in  the 
land,  and  entered  into  negotiations  for  the 
reconveyance  of  it  to  Mr.  Graham,  which 
he  agreed  verbally  to  accept;  but  the 
agreement  was  not  reduced  into  writing, 
and  he  dying  on  the  7th  of  May,  1887, 
before  any  conveyance  was  made,  the 
liqmdators,   on   the   8th    of    September, 

1887,  conveyed  the  land  for  a  nominal 
consideration  to  a  person  named  Clough. 

On  the  26th  of  September,  1887,  the 
executors  of  Mr.  Graham's  will  recovered 
by  distress  on  the  land  50?.,  then  due  on 
account  of  the  rentcharge,  and  in  January, 

1888,  brought  an  action  against  the  liqui- 
dators pei'sonally  for  the  balance  of  the 
rentcharge ;  but  the  action  was  stayed — 
see  Grafiam  v.  Edge  (1). 

The  executors  thereupon  carried  in  a 
claim  in  the  winding-up  of  the  company 
for  the  balance  of  the  rentcharge  from  the 
Ist  of  November,  1885,  to  the  8th  of 
September,  1887,  amounting  to  89?.  10«. 
The  Registrar  disallowed  the  claim,  and 
the  Vice-Chancellor,  on  the  24th  of 
January,  1889,  affirmed  his  holding. 

The  executors  appealed. 

Buckley,  Q.C.,  and  T,  ClarksoUj  for  the 
appellants,  contended  that  the  company 
were  liable  at  the  date  of  the  commence- 
ment of  the  winding-up  for  the  rentcharge, 
and  must  so  continue  until  they  had  ac- 
tually conveyed  the  land  subject  to  the 
charge  to  some  one  else ;  and  that  subse- 
quently to  the  winding-up  the  liquidators 
had  enjoyed  the  possession  of  the  land. 
The  land,  having  been  vested  in  them  by 

(1)  57  Law  J.  Rep.  Q.B.  231,  406 ;  Law  Rep. 
20  Q.B.  D.  538,  683. 
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section  203  of  the  Act  of  1862,  remained 
in  them  until  actually  conveyed  away; 
and  they,  having  the  enjoyment  of  the 
land,  must  bear  the  burden.  A  mere 
notice  to  the  owner  of  the  rentcharge  that 
they  repudiated  the  land  was  not  enough 
to  discharge  the  liability  of  the  liquida- 
tors— Thomas  v.  Sylvester  (2),  Whitaker  v. 
Forbes  (3),  LiUiTigton^s  Case  (4),  Macfar- 
lane* 8  Claim  ;  in  re  The  Northern  Counties 
of  England  In^wrarwe  Company  (5).  The 
company  being  liable  at  the  commence- 
ment of  the  winding-up,  the  appellants 
were  entitled  to  claim  for  the  future  pay- 
ments of  the  rentcharge,  under  section  158 
of  the  Act — In  re  The  Haytor  Oramiie 
Company  (6),  Horsey^s  Claim  (7),  In  re 
The  Gartness  Iron  Company  (8),  and  Gooeh 
V.  The  London  Banking  Association  (9). 
They  also  urged  that  the  covenant  to 
pay  the  rentcharge  ran  with  the  land; 
but  that  if  it  did  not  there  was  a  privity 
of  estate  between  the  landowner  and  the 
owner  of  the  rentcharge  which  would  sup- 
port an  action  so  long  as  the  landowner 
was  in  possession — Austerherry  v.  The  Cor- 
poration of  Oldham  (10). 

Neville f  Q.C.,  and  Snow,  for  the  liqui- 
dators, were  not  called  upon. 

Lord  Esher,  M.R. — In  this  case  there 
is  an  appeal  from  a  refusal  by  the  Vioe- 
Chancellor  of  the  Palatine  Court  to  admit 
a  claim  for  proof  for  arrears  of  rentcharge 
due  to  the  claimants.  The  claim  to  prove 
was  made,  not  at  the  commencement  of 
the  winding-up  of  the  company,  but  at  a 
much  later  period ;  the  arrears  of  rent- 
charge  having  become  due  during  the 
winding-up.  I  cannot  help  thinking  they 
brought  it  as  a  claim  which  was  not  due 
at  the  commencement  of  the  liquidation, 

(2)  42  Law  J.  Rep.  Q.B.  237;  Law  Rep. 
8  Q.B.  368. 

(3)  44  Law  J.  Rep.  C.P.  332;  46  ibid.  140; 
Law  Rep.  10  C.P.  583 ;  1  C.P.  D.  61. 

(4)  7  Rep.  38a. 

(5)  50  Law  J.  Rep.  Chanc.  273 ;  Law  Rep. 
17  Ch.  D.  337. 

(6)  35  Law  J.  Rep.  Chanc.  154;  Law  Rep. 
1  Chanc.  App.  77. 

(7)  37  Law  J.  Rep.  Chanc.  393;  Law  Rep. 
5  £q.  561. 

(8)  39  Law  J.  Rep.  Chanc.  884;  Law  Rep. 
10  Eq.  412. 

(9)  Law  Rep.  32  Ch.  D.  41. 

(10)  Law  Rep.  29  Ch.  D.  750. 


Digitized  by 


Google 


MICHAELMAS   1889  to  MICHAELMAS   1890. 


Vol.  59.] 

In  re  Blackburn  4'o.  Building  8oo. ;  ew  paHe 
but  had  become  due  during  the  liquida- 
tion. But,  both  here  and  bd!bre  the  Vioe- 
Chanoellor,  they  have  put  it  either  in  that 
view,  or  in  the  alternative — namely,  that 
there  was  a  claim  existing  at  the  com- 
mencement of  the  winding-up  which  could 
have  been  valued  at  that  time. 

We  must  first  consider  what  the  claim 
was  for.  It  was  for  a  rentcharge  reserved 
on  the  conveyance  of  freehold  property. 
As  a  matter  of  &ct,  at  the  commencement 
of  the  winding-up,  all  the  rentcharge  then 
payable  had  been  paid,  and  there  was  none 
in  arrear.  But  it  is  said  that  there  was 
then  a  claim  against  the  assets  of  the 
building  society  in  respect  of  these  arrears 
within  the  meaning  of  the  Companies  Act. 
That  depends  upon  what  is  meant  by  a 
claim.  It  must,  of  course,  mean  a  legal 
daim,  resting  on  something  in  the  nature 
of  a  liability  or  obligation.  Therefore  the 
question  resolves  itself  into  this  —  was 
there  any  liability  or  obligation  with 
regard  to  the  rentcharge  at  the  time  of 
the  commencement  of  the  winding-up? 
It  was  contended,  on  the  authority  of 
Thonuis  V.  Sylvester  (2),  that  the  daim 
could  be  made  because  the  liability  for 
the  rentcharge  was  a  debt.  But  that 
case  did  not  decide  anything  of  the 
sort.  All  that  was  decided  in  that  case 
was  that  it  was  a  claim  arising  out  of  an 
interest  which  a  tenant  had  in  the  posses- 
sion of  land  and  in  the  profits  of  the  land 
at  the  time  when  the  rentcharge  became 
due.  It  was  so  &r  a  right  in  respect  of 
the  enjoyment  of  the  land,  that  before  the 
passing  of  the  Common  Law  Procedure 
Act  it  was  the  subject  of  a  real  action 
which  was  not  brought  on  contract,  but  on 
a  right  arising  out  of  the  land,  and  it  was 
held  that  when  real  actions  were  abolished, 
another  remedy  —  namely,  an  action  of 
debt — ^was  left,  otherwise  the  owner  of  the 
rentcharge  would  be  left  without  any  legal 
remedy.  But  the  Court  did  not  say  that 
the  rentcharge  itself  was  a  debt ;  for  an 
action  of  debt  was  not  confined  to  what 
was  properly  a  debt,  but  might  be  brought 
for  anything  that  had  become  payable 
from  a  person  before  action  brought,  as  in 
the  case  of  an  action  for  a  penalty  under 
an  Act  of  Parliament.  In  the  case  to 
which  I  have  referred  Mr.  Justice  Quain 
says :  "  If  a  man  comes  into  possession  of 
You  69.--OiiAira 
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land  as  tenant  in  fee,  he  is  the  pernor  of 
the  profits  of  the  land,  and  was  liable  to 
a  real  action  for  the  non-payment  of  a 
rentcharge  created  by  a  former  tenant  in 
fee;  if  this  be  so,  since  real  actions  are 
abolished,  an  action  of  debt  will  lie." 
Therefore,  they  say  it  is  an  action  arising 
out  of  the  possession  of  land,  and  that  any 
pernor  of  the  profits  was  liable  to  an 
action.  In  that  case  the  rentcharge  had 
become  due  while  the  defendant  was  in 
possession  as  tenant  in  fee. 

In  WhUaker  v.  Forbes  (3)  the  same 
question  was  considered.  There  the  action 
was  brought  for  a  rentcharge  due  when 
the  action  was  brought,  but  it  was  out  of 
land  in  Australia.  It  was  contended  that 
the  action  would  not  lie  because  the  venue 
was  not  here,  but  in  Australia,  where  the 
land  was.  If  the  liability  was  on  contract 
the  venue  would  be  transitory ;  therefore 
the  question  was  whether  the  liability 
arose  out  of  the  possession  of  the  land  or 
out  of  contract.  It  was  held  that  the 
Usability  arose  out  of  the  possession  of  the 
land,  and  that  the  action  could  not  lie  in 
England.  I  said  in  that  case  :  "  In  an 
action  of  debt  the  venue  is  prima  facie 
transitory ;  but  I  think  that,  though  that 
is  so,  we  are  bound  by  the  authority  of  the 
dedsions  cited  in  the  note  to  Thurshy  v. 
FlamJt  in  WrM,  Saunders  (Sir  E.  V. 
Williams'  ed.  p.  308),  to  hold  that  in  some 
actions  of  debt  the  venue  is  not  transitory, 
as,  for  instance,  in  actions  for  penalties. 
There  the  statute  makes  the  venue  local, 
but  the  note  is  also  authority  for  saying 
that  where  there  is  no  contract  or  cove- 
nant, but  the  debt  only  arises  by  reason  of 
privity  of  estate — that  is  to  say,  when  the 
liability  depends  on  the  defendants  being 
in  possession  of  the  estate  charged,  not  on 
privity  of  contract — ^then  the  venue  is  local, 
and  the  action  must  be  brought  in  the 
locality  where  the  land  is  situated."  And 
so  it  was  hdd  by  the  Court.  Therefore 
that  case  is  our  authority  for  saying  that 
a  claim  to  recover  a  rentcharge  arises  not 
out  of  contract  but  out  of  privity  of  estate. 
There  are  authorities  for  saying  that  if  a 
person  who  did  not  create  the  rentcharge 
and  had  not  contracted  to  pay  it  was  in 
possession  of  the  land  out  of  which  it 
issues,  he  is  liable  for  breach  of  duty  in 
not  paying  it  while  he  is  in  possession  of 
2B 
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the  land ;  but,  unless  he  waa  in  possession 
while  the  rentcharge  became  due,  there 
is  no  claim  against  him.  If,  therefore, 
at  the  commencement  of  the  winding-up 
there  was  no  rentcharge  due,  the  com- 
pany are  not  guilty  of  any  breach  of  duty 
in  respect  of  such  rentcharge.  They  had 
not  covenanted  to  pay  it,  and  there  was  no 
obligation  on  their  part  to  pay  anything 
towards  it.  Their  only  liability  was  if 
they  were  in  possession  of  the  land  when 
the  rentcharge  became  due.  I  have  no 
doubt,  therefore,  that  there  was  no  claim 
on  the  company  at  the  commencement  of 
the  winding  up  within  the  meaning  of 
section  158  of  the  Act.  The  daim  under 
that  section  must  be  a  claim  arising  out 
of  a  liability  recognised  by  the  law. 

Then  was  there  any  liabiHty  on  the 
liquidators  after  the  commencement  of 
the  winding-up  f  It  was  said  that  they 
had  taken  possession  of  the  estate  for  the 
benefit  of  the  liquidation,  and  that  as 
they  had  taken  the  benefit  of  the  estate 
they  must  be  bound  by  its  burdens.  In 
one  sense  they  may  be  said  to  have  taken 
the  estate  because  they  could  not  help 
taking  it ;  but  they  went  to  the  Court  to 
ask  for  its  direction  to  get  rid  of  it,  and  the 
Court  gave  them  leave  to  get  rid  of  it.  Then 
they  went  to  the  owner  of  the  rentcharge 
and  told  him  that  they  did  not  mean  to 
keep  the  land  because  it  was  worth  nothing. 
It  was  contended  that  the  liquidators  were 
in  possession  of  the  land  through  their 
tenant ;  but  they  went  to  him  and  told 
him  that  he  was  no  longer  their  tenant. 
They  could  not  have  done  more  to  shew 
their  intention  of  giving  up  possession, 
and  they  received  no  profit  from  it.  The 
Yic&-Chancellor  has  found  as  a  fact  that 
they  had  given  up  possession.  He  says  : 
'^  How  can  I  find  that  they  kept  posses- 
sion of  the  estate,  and  were  in  receipt  of 
the  profits,  when  they  did  all  they  could  to 
get  rid  of  it  1 "  I  agree  with  his  conclusion. 
The  consequence  is,  that  there  being  no 
liability  at  the  commencement  of  the 
winding-up,  and  no  liability  established 
by  what  was  subsequently  done  by  the 
liquidators,  it  is  impossible  for  the  appel- 
lants to  prove  for  the  arrears  in  the 
winding-up.  The  Vice-Chancellor  was 
therefore  right,  and  his  order  must  be 
affirmed.  I  may  add,  with  respect  to  the 
case  before  Vice-Chancellor  Bacon,  that  it 
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depended  on  Scotch  law  and  does  not 
govern  this  case. 

Cotton,  L.J. — ^This  is  an  appeal  from 
a  decision  of  Vice-Chancellor  Bristowe, 
refusing  to  vary  the  certificate  of  his 
Eegistrar  disallowing  a  claim  for  arrears 
of  a  rentcharge  brought  by  the  appellants 
in  the  winding-up  of  this  company.  The 
land  which  is  subject  to  the  rentcharge  was 
originally  conveyed  to  two  persons  named 
Leach,  who  covenanted  to  pay  the  rent- 
charge  to  Graham,  his  heirs  and  assigns, 
and,  subject  thereto,  was  conveyed  ulti- 
mately to  the  company  now  being  wound 
up.  The  company  is  not  liable  on  contract. 
Its  liabiHty  depends  upon  the  possession  of 
the  land,  although,  of  course,  the  Messrs. 
Leach  may  be  still  liable  on  their  covenant 
to  the  appellants ;  but  with  that  we  have 
now  nothing  to  do. 

By  an  order  made  in  the  winding-up, 
the  land,  which  at  the  beginning  of  the 
winding-up  was  vested  in  trustees  for  the 
building  society,  became  vested  in  the  liqui- 
dators. The  representatives  of  Mr.  Graham 
brought  an  action  against  the  liquidators 
personally;  but  that  was  stayed  by  the 
Court  of  Appeal,  without  prejudice  to  a 
proof  being  brought  in  under  the  winding- 
up.  The  only  question  now  is  whether  the 
owners  of  the  rentcharge  can  prove  against 
the  company ;  but,  as  it  has  been  argued, 
we  ought  to  allude  to  another  question — 
namely,  whether  the  appellants  can  make 
any  claim  against  the  liquidators  for  a  sum 
of  89Z.  IO5.,  as  expenses  properly  incurred 
on  account  of  their  having  held  and  en- 
joyed the  property  since  the  commencement 
of  the  winding-up.  The  circumstances 
appear  to  me  to  prevent  any  claim  upon 
the  liquidators.  They  obtained  an  onier 
to  dispose  of  the  property  at  any  time. 
They  went  to  Grimes,  and  then  to  Graham, 
and  told  them  that  they  would  have  no- 
thing more  to  do  with  it,  and  wished  to 
reconvey  it. 

Then  we  come  to  the  next  question — 
whether  there  was  any  debt  due  at  the 
commencement  of  the  winding-up.  This 
is  a  claim  made  for  rentcharge  impaid 
down  to  the  8th  of  September,  1887,  for  a 
time  during  which  the  legal  estate  of  the 
property  was  vested  in  the  liquidators. 
It  is  a  claim  on  an  insolvent  company,  in 
consequence  of  the  legal  estate  subject  to  the 
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rentchai^  being  vested  in  the  liquidators. 
Undoubtedly  an  action  for  debt  may  be 
brought  against  the  terre-tenant  for  a 
rentcharge  issuing  out  of  the  land.  That 
was  decided — and,  in  my  opinion,  correctly 
decided— -in  Thomae  v.  Sylvester  (2),  not 
as  establishing  an  obligation  by  way  of 
contract  on  the  part  of  the  person  hold- 
ing the  land,  but  only  that  when  the 
land  subject  to  the  rentcharge  is  vested  in 
a  person  he  contracts  a  liabDity  to  pay  the 
rentcharge  which  accrues  while  he  holds 
the  land.  Here,  no  doubt,  the  liquidators 
were  in  possession  of  the  estate ;  but  the 
question  is  whether  there  was  any  bene- 
ficial holding.  It  was  contended  that  it 
comes  within  section  158.  But  that  sec- 
tion only  relates  to  such  obligations  as 
are  existing  at  the  commencement  of  the 
winding-up.  Cases 'were  cited  to  shew 
that  this  is  not  the  true  construction  of  the 
section,  and  that  this  was  such  a  claim  as 
could  be  proved  under  the  section. 

It  is  only  necessary  to  refer  to  two  cases. 
The  case  of  In  re  The  Haytor  Grcmite  Com- 
pany (6)  was  the  case  of  a  lessee  who  had 
covenanted  to  pay  rent  during  the  term. 
There  there  was  an  obligation  by  contract 
existing  at  the  commencement  of  the 
winding-up.  There  was  a  liability  imder 
the  covenant  then  existing,  although  it 
could  only  be  ascertained  by  events  sub- 
sequent to  the  winding-up  what  the  actual 
liability  was  that  was  existing  at  and  before 
the  winding-up  commenced.  The  other 
case  was  In  re  The  Oa/rtmeaa  Iron  Com- 
ptjmy  (8),  before  Yice-Chancellor  Bacon. 
There  the  claim  was  made  by  the  superior 
of  land  in  Scotland  against  the  company, 
who  were  transferees  of  a  contract  under 
which  their  predecessors  had  contracted  to 
pay  certain  feu  duties.  I  take  that  as  a 
decision  based  upon  the  opinion  of  a  Scotch 
lawyer  which  was  admissible  to  prove 
Scotch  law,  that  the  company  had  by  con- 
tract, under  the  circumstances  of  the  case, 
contracted  to  pay  the  feu  duties  to  the 
superior.  If  so,  it  adds  nothing  to  The 
Haytcr  Cfranite  Compcmy  (6),  and  other 
cases  which  followed  it,  and  that  case  has 
no  bearing  on  the  present.  The  Vice- 
Chancellor  appears  to  have  held  that  con- 
tractual relations  then  existed  between 
the  parties.  If  that  is  not  the  true  ex- 
planation of  the  decision,  I  do  not  think 
this  Court  is  bound  to  follow  it.     I  do  not 
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think  that  any  of  the  cases  cited  justify 
the  Court  in'  the  present  case  in  admitting 
this  claim,  where  at  the  time  of  the  com- 
mencement of  the  winding-up  there  was 
no  obligation  on  the  part  of  the  building 
society  to  pay  anything  in  respect  of  this 
rentcharge. 

It  has  been  argued  here  that  the 
covenant  to  pay  the  rentcharge  was  one 
running  with  the  land.  The  decision  of 
Thomas  v.  Syhester  (2)  is  against  that  con- 
tention, because,  although  the  point  seems 
to  have  been  argued,  the  Judges  evidently 
did  not  think  that  the  covenant  ran  with 
the  land,  for  they  treated  the  question  as 
being  whether  the  terre-tenant — ^the  per- 
son actually  holding  the  land  subject  to 
the  rentchfo'ge,  although  not  the  original 
grantee — could  be  sued  in  an  action  of 
debt. 

In  my  opinion  there  is  no  reason  for 
differing  from  the  Vice-Chancellor,  and 
the  appeal  must  be  dismissed. 

Fry,  L.J. — I  am  of  the  same  opinion. 
The  appellants  have  relied  on  two  points. 
They  say  either  that  there  was  a  debt  or 
obligation  on  the  company  to  them  at  the 
date  of  the  commencement  of  the  winding- 
up  ;  or  that  the  society,  by  its  liquidators, 
since  the  commencement  of  the  winding- 
up,  have  enjoyed  the  benefit  of  the  land, 
and  must  take  the  burden  of  the  rent- 
charge  payable  out  of  it.  As  to  the  first 
point,  the  contention  is  entirely  unfounded. 
There  was  no  contract  between  the  com- 
pany and  the  owner  of  the  rentcharge. 
The  only  right  which  the  appellant  could 
have  against  the  company  must  have  arisen 
out  of  the  pernancy  of  the  profits  by  the 
company  when  the  rentcharge  accrued  due. 
At  the  date  of  the  winding-up  there  was 
no  liability  to  pay  this  rentcharge.  Then 
it  was  said  that  the  covenant  for  payment 
of  the  rentchai^  was  one  which  ran  with 
the  land.  I  agree  with  what  was  said  by 
Lord  Justice  Cotton,  that  persons  who  are 
assignees  of  the  land  incur  liability  for  the 
rentcharge  while  in  possession  of  the  land, 
but  not  otherwise.  Therefore  the  first 
ground  fiuls. 

As  to  the  second  ground — ^namely,  that 
the  company,  by  its  liquidators,  entered 
into  the  beneficial  enjoyment  of  the  land — 
the  facts  of  the  case  exclude  this  argument. 
They  did  not  enjoy  the  land,  and  the  liqui- 
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datoTS  did  aU  tbey  could  to  get  rid  of  that 
portion  of  the  land.  This  ground  also  fails . 
The  appeal  must  be  dismissed. 

Solicitora — Pritohard,  Engledeld  &  Co.,  agents 
for  G.  Costeker,  Over  Darwen,  for  appellant ; 
Frith  Needham,  agent  for  Danger  k  Neville, 
Liverpool,  for  liquidator. 
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Kay,  J. 
1889. 
Dec.  10, 

Covenant — Building  Estate — Deed-poll 
-^Restrictive  Covetiants  hy  Purchasers — 
Power  of  Vendors  to  depart  from — Im- 
plied Agreement. 

Th^plmrUiffs,  in  1867,  bought  pwrt  of  a 
huHding  estate  from  trustees  for  sale^  svh- 
ject  to  certain  restrictive  condibions  as  to 
huUdhig,  which  provided  that  aU  the  plots 
were  sold  subject  to  the  general  stiptdations 
contained  in  a  deed-poll  which  had  been,  or 
wa>s  intended  to  be,  eocecuted  by  the  t/rustees, 
and  would  be  executed  by  each  of  the  pur- 
chasers. The  deedrpoU  u>as  exemted  by  the 
trustees,  and  the  plaintiffs,  and  some  sixty- 
six  purchasers  in  all  from  time  to  tims  doum 
to  1889.  It  recited  that  it  was  intended  to 
be  a  part  of  aU  future  contracts  for  sale, 
tluU  the  purchasers  respectively  should  exe- 
cute the  deed  amd  should  thereby  be  severally 
boumd  by  the  stipulations  thereof,  and  it 
witnessed  that  each  of  the  purchasers  cove- 
nanted unth  the  other  purchasers  and  the 
trustees  to  buHd  only  one  hotise  or  two 
semidetached  houses  on  each  lot.  The 
trustees  had  recently  divided  fifteen  lota 
remaining  unsold  into  101  lots,  and 
offered  them  for  sale  for  the  erection  of 
continuous  rows  of  ortisand  cottages,  amd 
the  plaintiffs  brought  this  action  to  restrain 
tliemfrom  so  doing : — Held,  that  the  trus- 
tees were  bound,  either  by  actual  covenant  or 
by  implied  a^reem^ent,  not  to  deal  witfi  the 
land  in  violation  of  the  scheme;  and  an 
injunction  was  granted  restraining  them 
from  authorising  any  purchaser  from  tliem 
to  build  more  than  one  hotise  or  two  semi- 
detached houses,  oontrary  to  the  terms  of  the 
scheme. 

This  was  an  action  by  the  plaintiffs, 
who  in  1867  purchased  from  trustees  for 
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sale  part  of  certain  land  comprised  in  a 
building  scheme  on  certain  restrictive 
building  conditions,  to  restrain  the  defen- 
dants, who  were  the  present  trustees  and 
successors  in  title  to  the  vendors,  from 
authorising  any  purchaser  from  them  to 
build  upon  any  part  of  the  land  comprised 
in  the  building  scheme  contrary  to  the 
terms  of  the  biulding  scheme. 

The  fieusts  of  the  case  were  thus  stated 
by  Kay,  J.,  in  his  written  judgment : — 

"  In  1867  the  then  trustees  of  the  will 
of  Sir  Culling  Eardley,  with  the  assistance 
of  Mr.  Habershon,  an  architect,  and  Strick- 
land, a  builder,  in  the  words  of  Mr. 
Habershon's  affidavit,  *  adopted '  a  scheme 
which  the  builder  and  architect  had  '  ela- 
borated,' for  the  laying  out  portions  of  the 
trust  property  called  *  Belvedere  Estate,' 
for  the  purpose  of  building.  The  scheme 
*  so  elaborated,'  says  Mr.  Habershon,  was 
for  the  first  time  *  delineated  and  shewn 
in  its  entirety '  on  the  plan  annexed  to 
certain  particulars  of  sale,  proposed  for  the 
purpose  of  the  sale  by  auction  of  the  land 
shewn  on  such  plan,  which  took  place  on 
the  3rd  of  June,  1867.  At  this  sale  only 
a  few  of  the  lots  were  sold.  Those  par- 
ticulars and  conditions  are  exhibited  to  the 
affidavit.  They  contain  a  large  plan  of 
the  estate  as  laid  out  in  building  plots. 
The  land  is  coloured  green.  The  plots 
are  marked  out  with  lines  and  numbered, 
and  the  sites  of  the  houses  intended  to  be 
erected,  one  upon  each  plot,  are  clearly 
shewn. 

^'  The  particulars  state  that  the  property 
has  been  laid  out  with  the  greatest  care ; 
that  no  purchaser  was  to  erect  more  than 
one  single  or  two  semi-detached  villas  on 
his  or  their  lots,  nor  of  a  less  value  than 
500^.  for  single  ones,  and  750^.  for  a  pair, 
with  certain  specified  exceptions ;  that  no 
public-house  ^ould  be  erected  or  opened 
on  any  part  of  the  estate,  with  many  other 
regulations  obviously  intended  to  insure 
that  the  property  should  only  be  used  for 
a  superior  class  of  villa  residences. 

"  The  12th  condition  ran  thus :  *  All  the 
lots  are  sold  subject  to  the  general  stipula- 
tions on  the  particulars,  and  to  certain  co- 
venants for  regulating  the  building  upon, 
fencing,  and  mode  of  using  the  land,  the 
repair  of  roads,  construction  of  cesspools, 
and  for  avoiding  nuisances,  contained  in  a 
deed-poll  of  mutual'covenants,  which  has 
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been,  or  is  intended  to  be,  executed  by 
the  vendors,  and  shall  be  executed  by  each 
of  the  purchasers.  No  objection  or  requi- 
sition shall  be  made  to  or  in  respect  of 
such  deed  or  anything  therein  contained. 
Copies  of  the  said  deed-poll  (without  the 
plan  and  signatures  and  attestations) 
having  been  printed,  it  shall  not  be  in- 
cluded in  the  abstract,  but  one  of  such 
copies  shall  be  delivered  to  each  purchaser, 
and  in  the  meantime  a  copy  thereof  may 
be  inspected  on  application  to  the  auc- 
tioneer, the  solicitors,  or  at  the  estate 
office.  Belvedere.' 

"*A  short  memorandum  or  notice  of 
such  deed  having  been  executed  by  the 
purchaser  shall  be  indorsed  on  the  con- 
veyance to  each  purchaser,  and  shall  be 
signed  by  him  or  her  at  the  time  of  the 
completion  of  his  or  her  purchase.' 

"  The  deed-poll  referred  to  is  dated  the 
13th  of  February,  1868.  It  was  executed 
by  the  vendors  and  by  fifteen  purchasers 
in  1868,  four  in  1869,  two  in  1870,  one  in 
1871,  one  in  1872,  two  in  1873,  one  in 
1874,  three  in  1875,  two  in  1876,  two 
in  1877,  two  in  1878,  one  in  1879,  one 
in  1880,  three  in  1882,  three  in  1883,  one 
in  1886,  seven  in  1888,  and  fifteen  in 
1889 — ^in  all,  sixty-six  purchasers  of  dif- 
ferent portions  of  the  estate. 

"  The  deed  had  upon  it  a  plan  which  was 
practically  identical  with  the  plan  in  the 
particulars  of  sale.  It  recited  that  the 
vendors  had  laid  out  the  property  for 
building  purposes,  and  divided  it  into 
building  plots,  and  formed  roads,  which 
plots  and  roads  were  delineated  in  plans 
thereto  annexed  and  coloured  green  and 
brown ;  and  it  contcdned  these  further 
recitaLs,  'and  whereas  the  said  vendors 
propose  to  sell  the  said  building  plots  or 
parcels  of  land,  and  have  already  sold 
some  of  them,  and  it  is  intended  that  the 
respective  purchasers  shall  set  and  sub- 
scribe their  respective  names  and  seals 
to  this  deed,  and  that  the  distinctive  num- 
bers of  the  building  plots  or  parcels  of 
land  so  purchased  by  such  persons  re- 
spectively as  numbered  on  the  said  plan 
shall  be  set  opposite  the  respective  signa- 
tures and  seals  to  this  deed  of  such  pur- 
chasers respectively,  after  the  said  several 
plots  or  parcels  so  purchased  by  them  re- 
spectively have  or  shall  have  been  con- 
veyed to  them  respectively  in  fee : 
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"  *  And  whereas  it  was  a  part  of  the  various 
contracts,  and  it  is  intended  to  be  a  part 
of  all  future  contracts,  for  sale  of  the  said 
plots  or  parcels  of  land  respectively,  that 
the  several  purchasers  respectively  should 
execute  this  deed,  and  should  thereby  be 
severally  and  respectively  bound  by  all 
the  stipulations  hereinafter  contained  : ' 

"  The  deed  then  witnesses  that,  *  in  con- 
sideration of  the  premises,'  each  pur- 
chaser, for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  as  to  his  par- 
ticular plot,  covenants  and  grants  with 
and  to  each  of  the  other  purchasers,  his 
heirs  and  assigns,  and  with  and  to  the 
several  other  persons,  including  the  ven- 
dors, who  at  the  time  of  his  executing 
should  be  entitled  to  any  part  of  the  land 
coloured  green  on  the  plan,  their  respec- 
tive heirs  and  assigns  (amongst  various 
stipulations  for  carrying  out  the  building 
scheme),  not  to  build  any  house  or  other 
building,  except  appurtenant  offices,  the 
cost  of  which  shoidd  not  amount  to  the 
slun  mentioned  in  the  succeeding  condi- 
tions, nor  to  do  anything  in  breach  of, 
violation  of,  or  contrary  to  the  fiur  mean- 
ing of  such  conditions.  The  6th  of  these 
conditions  is  that,  with  certain  exceptions 
not  now  material,  no  more  than  one  single 
or  two  semi-detached  houses  should  be 
erected  on  any  one  plot. 

"This  deed  was  executed  by  the  vendors, 
and,  although  called  a  deed-poll,  it  was 
admitted  in  argument  that  it  must  be 
treated  as  a  deed  inter  partes.  It  is  dated^ 
as  I  have  said,  eight  months  after  the  sale 
by  auction.  Many  of  the  persons  who 
have  purchased  have  spent  very  large 
Slims  of  money  in  building  upon  their 
land  upon  the  faith  of  this  building 
scheme,  which  has  always  been  observed 
and  acted  upon  down  to  the  month  of 
September  in  the  present  year — that  is, 
for  more  than  twenty  years  since  the  date 
of  the  deed-poll. 

^'  It  seems  that  some  change  has  taken 
place  in  the  trustees  of  the  will,  and  that 
recently  the  trustees  and  their  architect, 
finding  that  part  of  the  land  included  in 
the  building  scheme  could  not  easily  be 
disposed  of  on  the  terms  of  that  scheme, 
but  that  it  might  be  sold  difierently 
lotted  for  the  building  of  cottages  for 
artisans  employed  in  fectories  in  the 
neighbourhood  of  the  estate,  on  the  4th 
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of  September  last  put  up  this  part  of  the 
land  for  sale  by  auction  in  different  lots, 
and  under  conditions  which  would  be  a 
breach  of  the  original  building  scheme,  by 
allowing  the  erection  of  more  than  one  of 
such  cottage-dwellings  upon  each  of  the 
plots  on  the  original  building  plan. 

"  The  plainti&y  who  are  purchasers  of 
plots  under  the  first  building  scheme,  and 
have  built  at  considerable  expense  upon 
their  respective  plots  upon  the  &dth  of  it, 
have  brought  this  action  to  restrain  the 
trustees  from  authorising  the  new  pur- 
chasers to  depart  from  that  scheme. 

"Some  correspondence  has  passed,  in 
which  the  plaintiffs  required  to  be  fur- 
nished with  the  names  of  such  recent  pur- 
chasers, that  they  might  add  them  if 
necessaiy  as  defendants  to  the  action. 

"  The  answer  was,  in  substance,  that  it 
was  not  necessary  to  supply  them,  as  the 
trustees  were  only  desirous  to  have  their 
rights  determined.  If  any  objection  were 
taken  on  the  ground  that  none  of  such 
purchasers  was  a  party,  I  have  intimated 
that,  after  that  correspondence,  I  should 
think  it  my  duty  to  allow  the  case  to 
stand  over  to  add  the  purchaijers  or  some 
of  them  as  parties;  but  the  defendants 
have  agreed  that  the  case  should  be  treated 
for  the  purpose  of  this  action  as  though 
the  purchasers  of  some  of  them  were  de- 
fendants to  the  action. 

"  Notice  of  the  building  scheme  was  given 
at  the  auction  last  September.  The  con- 
tracts then  made  are,  I  am  informed,  in  a 
form  which  enables  the  vendors  to  rescind 
them  if  the  objection  now  raised  should  be 
maintained." 

To  these  facts  it  may  be  added  that 
(except  so  far  as  stated)  the  deed-poll  con- 
tained no  covenant  in  express  terms  by 
the  vendors,  and  that  the  conditions  of 
sale  expressly  provided  that  the  vendors 
would  not  enter  into  any  covenant  except 
that  they  had  done  no  act  to  incumber. 

The  trustees  had  divided  15  lots  re- 
maining unsold  into  101  lots,  and  offered 
them  for  sale  for  the  erection  of  continu- 
ous rows  of  artisans'  cottages. 

MUla/Tj  Q,C,y  and  Kenyan  Parker  {Sir 
11.  Da/veyj  Q.C.,  with  them),  for  the  plain- 
tiff.— ^The  deed-poll  and  conditions  under 
which  this  property  was  sold  amounted  to 
a  general  building  scheme  or  law  imposed 


on  the  whole  of  the  property,  calculated 
and  intended  to  increase  the  value  of  the 
property,  and  from,  which  the  vendors  are 
not  entitled  to  depart  themselves,  or  to 
authorise  other  purchasers  to  depart — 
Spider  V.  MaHin  (1),  approving  the  judg- 
ment of  Hall,  V.C.,  in  RenaU  v.  Cowliehato 
(2).  With  or  without  any  express  cove- 
nants, the  plaintiffs  would  be  entitled  to 
restrain  any  purchaser  with  notice  from 
violating  the  scheme — WTuitman  v.  Gihaon 
(3),  Keates  v.  Lyon  (4) ;  and,  a  fortiori,  must 
be  entitled  to  restrain  the  vendors  from. 
violating  it  themselves  or  authorising  any 
purchaser  from  them  to  violate  it.  We 
also  submit  that  the  recital  in  the  deed- 
poll  amounts  to  an  actual  covenant  by  the 
vendors  in  the  terms  of  the  recital. 

Renshawy  Q,C.,  and  Onslow,  for  the  de- 
fendants.— ^The  only  representation  made 
was  a  representation  of  a  future  intention. 
There  is,  therefore,  no  estoppel,  and  in 
the  absence  of  contract  the  plaintiffs  are 
not  entitled  to  relief — Jordcm  v.  Money 
(5)  and  Maddison  v.  Alderson  (6).  There 
is  no  express  covenant  or  contract  by  the 
vendors,  and  the  Court  will  not  imply  a 
covenant  or  contract  in  a  case  like  this, 
where  the  parties  have  executed  a  formal 
and  elaborate  deed  containing  covenants 
by  the  purchasers,  but  without  expressing 
any  covenants  by  the  vendors — In  re  The 
Railway  and  Electric  Applicmcea  Company 
(7),  Aspdvn  V.  Austin  (8),  and  Oermaffi  v. 
Chapmam.  (9).  The  venaors  in  this  case 
were  trustees  for  sale,  and  the  Court  will 
not  impute  to  them  an  intention  to  bind 
themselves  in  perpetuity  not  to  build  ex- 
cept in  a  certiedn  way,  which,  it  is  sub- 
mitted, would  amount  to  a  breach  of  trust. 
The  conditions  of  sale,  too,  in  this  case 

(1)  58  Law  J.  Rep.  Chanc.  309 ;  Law  Bep. 
14  App.  Cas.  12. 

(2)  48  Law  J.  Bep.  Chanc.  33;  Law  Bep. 
9  Ch.  D.  125 ;  aff.  on  app.  48  Law  J.  Bep. 
Chanc,  830 ;  Law  Bep.  11  Ch.  D.  867. 

(3)  9  Sim.  196;  7  Law  J.  Bep.  Chanc.  160. 

(4)  38  Law  J.  Bep.  Chanc.  857 ;  Law  Bep. 
4  Chanc.  218. 

(5)  5  H.L.  Cas.  186;  23  Law  J.  Bep.  Chanc. 
865. 

(6)  52  Law  J.  Bep.  Q.B.  737;  Law  Bep. 
7  App.  Cas.  467. 

(7)  57  Law  J.  Bep.  Chanc.  1027;  Law  Bep. 
38  Ch.  D.  697. 

(8)  5  Q.B.  Bep.  688;  13  Law  J.  Bep.  Q.B.  165. 

(9)  47  Law  J.  Rep.  Chanc.  250;  Law  Bep. 
7  Ch.  D.  271. 
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ezpresslj  provided  that  the  vendors  would 
not  enter  into  any  covenant  except  that 
they  had  done  no  act  to  incumber.  Ad- 
mitting, therefore,  that  the  deed-poll  must 
be  treated  aa  if  made  inter  partes,  we  still 
submit  that,  looking  to  all  the  circum- 
stances, the  vendors  are  in  no  way  bound, 
either  by  express  or  implied  contract,  not 
to  sell  the  lots  for  the  time  being  unsold 
to  other  purchasers  on  different  terms. 

They  also  contended  that  such  a  cove- 
nant, binding  on  the  unsold  lots  for  all 
time,  would  be  void  as  tending  to  a  per- 
petuity— Maclean  v.  Mackay  (10)  and  The 
London  and  South  Western  Railway  Com- 
pany V.  Gomm  (11). 

Millar,  Q.C,  in  reply,  cited  Western  v. 
MacDermott  (12)  and  Piggott  v.  Stratum 
(13). 

Cur,  adv,  vuU. 

Kat,  J.  (on  Dec.  19). — ^The  question  in 
this  case  is  simply  whether  the  vendors  of 
land  laid  out  upon  a  building  scheme  have 
covenanted  or  agreed  expressly  or  by  im- 
plication with  the  plaintiffs,  who  are  pur- 
chasers of  part  of  the  land  under  that 
scheme,  not  to  authorise  other  purchasers 
to  use  the  rest  of  the  land  in  violation  of 
the  building  scheme. 

If  they  have  so  contracted,  either  by 
negative  words,  or  by  affirmative  words 
which  imply  a  negative,  there  is  no  doubt 
the  Court  would  restrain  them  from 
breaking  such  a  contract. 

The  &€ts  are  these :  [His  Lordship 
stated  them  as  set  out  above,  and  con- 
tinued :] 

Now  the  first  question  is,  what  is  the 
true  intent  and  meaning  of  this  deed.  A 
building  scheme  has  been  carefully  elabo- 
rated. It  had  been  embodied  in  an  estate 
plan,  to  which  all  purchasers  were  referred 
by  this  deed.  The  deed  recites  that  some 
purchasers  had  already  bought  lots  accord- 
ing to  this  scheme  in  respect  of  which  they 
were  bound  to  execute  the  deed.  That 
was  so.  They  had  bought  under  the  con- 
ditions to  which  I  have  referred,  which 

(10)  Law  Bep.  5  P.C.  327. 

(11)  51  Law  J.  Bep.  Chanc.  530;  Law  Bep. 
20  Ch.  D.  562. 

(12)  36  Law  J.  Bep.  Chanc.  76 ;  Law  Bep. 
2  Chanc.  72. 

(13)  Johns.  341 ;  1  De  Qez,  F.  &  J.  33 ;  29  Law 
J.  Bep.  Chanc.  1. 
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expressly  mention  the  deed,  and  this  deed 
executed  under  these  circumstances  by  the 
vendors  states  that  ^'  it  is  intended "  not 
only  that  the  actual  purchasers  should 
execute,  but  that  it  should  "  be  a  part  of 
all  future  contracts  for  sale  of  the  said 
plots  or  parcels  of  land  respectively,  that 
the  several  purchasers  should  execute  this 
deed,  and  should  thereby  be  severally  and 
respectively  bound  by  the  stipulations 
hereinafter  contained." 

Counsel  for  the  trustees  have  argued 
that  this  only  means  that  such  was  the  in- 
tention of  the  trustees  for  the  moment, 
but  that  they  might  alter  it  at  pleasure. 
They  did  not  enter  into  any  covenant,  it  is 
said,  because  they  did  not  wish  to  bind 
themselves  in  any  way.  And  the  phrase 
"  it  is  intended  "  was  adopted,  no  doubt,  to 
induce  persons  to  buy  on  the  faith  of  the 
building  scheme — ^that  could  not  be  denied 
— ^but  to  leave  the  trustees  free  to  depart 
from  it  if  they  chose — at  any  rate  as  to 
land  not  actually  sold. 

That,  it  is  urged,  is  the  meaning,  accord- 
ing to  what  is  sometimes  called  ^'  the  good 
£uth  and  honour,"  of  this  deed  of  con- 
tract. 

Now  I  will  apply  to  that  argument  a 
very  simple  test. 

Suppose  in  a  building  scheme  like  this 
a  purchaser  of  one  or  more  lots  was  re- 
quired to  covenant  that  he  would  not 
build  more  than  one  house  in  each  lot,  and 
that,  there  being  no  such  deed  as  this,  he 
enquired  by  letter  of  the  vendors  whether 
all  past  and  future  purchasers  would  be 
bound  by  like  covenants,  and  that  the 
vendors  answered  in  writing,  "It  is  in- 
tended that  all  past  and  future  purchasers 
shall  be  bound  by  a  like  covenant."  Would 
that  be  a  mere  expression  of  intention 
which  the  vendors  might  alter  at  any 
time,  or  would  it  be  a  binding  contract 
not  to  use  or  authorise  the  use  of  the  re- 
maining land  otherwise  1  I  should  think 
that  no  lawyer  or  man  of  business  would 
hesitate  for  a  moment  to  say  that  would 
be  a  binding  contract.  The  question  is 
not  what  the  vendor  might  mean,  not 
whether  in  his  own  mind  he  intended  to 
reserve  a  power  of  departing  from  the 
bargain ;  but  what  the  purchaser  would 
understand  by  the  words,  what  effect  they 
were  intended  or  calculated  to  produce 
upon  him. 
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If  that  would  be  the  meaning  of  these 
words  in  such  a  letter,  can  they  have  any 
less  or  other  meaning  in  such  a  deed  as 
this  f  These  recitals  were  inserted  in  the 
deed  as  one  of  the  main  inducements  to 
purchasei-s  to  buy.  It  was  obviously  sup- 
posed that  better  prices  could  be  obtained 
for  the  lots  if  each  purchaser  was  assured 
that  every  other  would  be  bound  by  like 
stipulations,  and  that  the  building  scheme 
under  which  he  was  buying  would  be 
honourably  carried  out  in  respect  of  all 
the  land  coloured  green  on  the  plan. 

Another  mode  of  testing  the  argument 
is  this.  If  this  was  merely  a  statement 
of  intention  which  the  vendors  were  not 
bound  to  abide  by,  they  might  change  it 
at  any  time.  If  they  sold  half  the  estate 
at  once  to  one  or  many  purchasers,  who 
bought  and  built  houses  on  the  faith  of 
this  statement,  they  might  then  imme- 
diately break  up  the  building  scheme  and 
sell  the  rest  for  a  manu&ctory,  for  artisans' 
cottages,  or  for  any  purpose,  however  in- 
consistent with  a  scheme  for  a  residential 
property.  Nay  more,  if  it  was  merely 
intention  which  they  might  alter,  they 
might  change  it  as  to  any  of  the  lots  they 
had  actually  sold,  and  absolve  any  one  or 
more  purchasers  fix)m  the  necessity  of 
covenanting  at  all. 

The  lapse  of  time  before  their  change 
of  intention  is  not  in  the  least  in  their 
fevour.  For  twenty  years  they  have  acted 
as  though  the  expressed  intention  was 
binding  upon  them.  If  the  deed  be  am- 
'biguous,  that  conduct  shews  what  they 
themselves  understood  it  to  mean. 

I  am  clearly  of  opinion  that  the  recitals 
in  this  deed  do  not  mean  that  the  inten- 
tion was  one  which  the  trustees  were  at 
liberty  to  change,  but  that  the  meaning 
was  that  the  land  coloured  green,  whether 
sold  or  imsold,  should  not  be  used  in  a 
manner  contrary  to  the  building  scheme; 
or,  to  take  the  very  point  now  in  con- 
troversy, that  none  of  the  lots  marked  on 
the  building  plan  should  have  more  than 
one  house  built  upon  it. 

Then  if  that  is  the  meaning  of  this 
deed,  what  is  its  effect)  It  is  a  deed 
inter  partes,  the  several  parties  being  the 
vendors  and  the  purchasers  who  execute. 
No  formal  words  are  necessary  to  make  a 
covenant  in  such  a  deed.  A  statement  of 
a  binding  intention  on  the  part  of  the 


vendors  who  executed  the  deed,  made  on 
the  fece  of  it  for  the  purpose  of  inducing 
the  several  purchasers  to  buy,  is  as  good  a 
covenant  as  could  be  made  by  the  more 
formal  words. 

In  my  opinion  the  effect  of  this  deed  is 
that  the  vendors  thereby  enter  into  a 
covenant  not  to  authorise  the  use  of  the 
unsold  land  coloured  green  on  the  plan  in 
a  manner  inconsistent  with  the  conditions 
of  the  building  scheme  as  therein  ex- 
pressed ;  and  in  particular,  with  respect  to 
the  present  dispute,  not  to  authorise  the 
building  of  more  than  one  house  upon 
each  plot  of  the  land  coloured  green  on 
the  estate  plan  annexed  to  the  deed. 

But  if  the  deed  did  not  bind  them  by 
such  a  covenant,  what  would  be  the  effect 
of  the  whole  transaction  1  A  more  per- 
fect example  of  a  building  scheme  on  the 
&ith  of  which  persons  have  been  induced 
to  buy  land  and  to  expend  money  in  build- 
ing there  could  hardly  be. 

In  the  leading  case  of  The  Dtike  of 
Bedford  v.  The  Trustees  of  the  British 
Mtiseum  (14)  the  covenant  sought  to  be 
enforced  specifically  in  equity  against  the 
defendants  had  been  entered  into  in  1675 
by  their  predecessor  in  title,  to  build  a 
mansion  and  offices  and  no  other  build- 
ings on  the  land  where  the  British  Museum 
now  stands,  and  the  duke  was  held  not  to 
be  entitled  to  equitable  relief  by  injunc- 
tion to  prevent  the  defendants  from  build- 
ing contrary  to  this  covenant,  because  of 
the  use  which  had  in  the  meantime  been 
made  of  the  adjoining  land,  which  at  the 
date  of  the  covenant  was  occupied  by 
another  mansion  or  unbuilt  on.  Sir  T. 
Plumer  said,  "  By  the  letter  of  the  con- 
tract the  duke  is  under  no  positive  engage- 
ment to  leave  the  northern  boundary 
open;  but  the  question  is  whether,  ac- 
cording to  good  faith  and  the  true  under- 
standing of  the  parties  at  the  time  when 
this  contract  was  entered  into,  the  terms 
of  the  engagement  had  not  reference  to 
the  property  while  it  remained  in  its  then 
state." 

Since  that  decision  many  cases  have 
occurred,  in  which,  especially  where  land 
has  been  purchased  on  the  faith  of  a 
building  scheme,  an  agreement  has  been 
impHed  between  the  several  purchasers,  or 

(14)  2  Myl.  dc  K.  572;  2  Law  J.  Bep.  Chanc. 
129. 
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between  them  and  the  vendor,  not  to 
depart  from  the  scheme. 

In  Eenals  v.  Cowlishaw  (2)  there  was  a 
statement  of  the  general  doctrine  by  the 
late  Vioe-Chancellor  Hall  which  was  ap- 
proved by  Lord  Justice  James  on  appeal, 
and  more  recently  by  the  Lords  of  Appeal 
in  Spicer  v.  Martin  (1).  That  statement 
in  effect  is,  that  every  purchaser  of  a  plot 
of  land  under  a  biulding  scheme  is  en- 
titled to  the  benefit  of  a  covenant  with 
the  vendor  by  another  purchaser,  "  where 
the  Court  is  satisfied  that  it  was  the  in- 
tention that  he  should  be  bound  by  a  like 
covenant,  and  should  have  such  benefit. 
This  right  exists  not  only  where  the 
several  parties  execute  a  mutual  deed 
of  covenant,  but  wherever  a  mutual 
contract  can  be  sufficiently  established. 
A  purchaser  may  also  be  entitled  to  the 
benefit  of  a  restrictive  covenant  entered 
into  with  his  vendor  by  another  or  others, 
where  his  vendor  has  contracted  with  him 
that  he  shall  be  the  assign  of  it — that  is, 
have  the  benefit  of  the  covenant — and  such 
covenant  need  not  be  express,  but  may  be 
collected  from  the  transaction  of  sale  and 
purchase.'' 

To  apply  that  language,  I  should  in  this 
case,  if  there  were  no  express  covenant, 
''collect  from  the  transaction  of  sale  and 
purchase "  an  implied  agreement  by  the 
vendors  with  every  purchaser,  that  none 
of  the  unsold  lots  should  be  built  upon 
in  a  manner  inconsistent  with  the  build- 
ing scheme,  or,  at  least,  that  they  would 
not  authorise  such  a  departure  from  the 
scheme. 

In  Spicer  v.  Martin  (1)  Spicer  by  sepa- 
rate conveyances  had  acquired  the  fee- 
simple  in  seven  houses  in  Cromwell 
Gardens,  South  Kensington.  Each  con- 
veyance contained  a  covenant  by  him 
restricting  his  use  of  each  house  for  any- 
thing but  a  private  dwelling.  He  let  one 
of  these  houses  to  Martin.  He  did  not 
enter  into  any  express  covenant  with 
Martin  restricting  the  use  of  the  other 
houses.  But  the  lease  to  Martin  had 
upon  it  a  plan  shewing  all  the  seven 
houses,  and  Martin  was  informed  before 
taking  his  lease  that  the  leases  of  Spioer's 
other  houses  contained  this  restrictive 
covenant,  and  that  there  was  a  like  cove- 
nant by  Spicer  in  the  conveyances  to  him. 
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Martin  thereupon  in  his  lease  entered 
into  a  like  covenant  as  to  the  house  he 
hired.  Afterwards  Spicer  and  his  vendors 
arranged  to  authorise  one  Brett  to  convert 
five  of  the  other  six  houses  into  an  hotel, 
three  of  these  houses  being  bought  directly 
frx)m  Spicer  for  this  purpose.  The  Lords 
Justices  restrained  Spicer  from  "autho- 
rising "  this  to  be  done.  On  appeal  to  the 
House  of  Lords  this  decision  was  con- 
firmed. The  House  of  Lords  expressly 
disclaimed  proceeding  upon  the  doctrines 
of  Piggott  v.  StraUon  (13) — namely,  that 
there  had  been  a  representation  to  Martin 
that  Spicer  was  bound  by  a  restrictive 
covenant  as  to  the  use  of  the  houses,  from 
which  he  could  not  depart.  Lord  Mac- 
naghten,  in  a  speech  which  had  been  read 
and  was  approved  by  Lord  FitzCrerald  and 
Lord  Watson,  says  this :  "  As  regards  the 
appellant " — ^that  is,  Spicer — "  the  case,  I 
thmk,  is  doubly  clear.  It  seems  to  me 
that  when  Spicer  put  his  houses  in  Crom- 
well Gardens  on  the  market,  he  invited 
the  public  to  come  in  and  take  a  portion 
of  an  estate  which  was  bound  by  one 
general  law — a  law  perfectly  well  imder- 
stood,  and  one  calculated  and  intended 
to  add  to  the  security  of  the  lessees,  and 
consequently  to  increase  the  price  of  the 
houses.  The  benefit  of  that  increase, 
whatever  it  was,  Mr.  Spicer  got.  Can 
he  or  his  representative  be  permitted  to 
destroy  the  value  of  the  thing  he  sold  by 
authorising  the  use  of  part  of  the  estate 
for  a  purpose  inconsistent  with  the  law  by 
which  he  professed  to  bind  the  whole  % " 
That  is,  Spicer  was  bound  to  Martin  by 
an  implied  contract — ^implied  from  the 
whole  transaction — not  to  authorise  a  de- 
parture from  the  rule  restricting  the  use 
of  those  seven  houses  for  anything  but 
dwelling-houses.  I  borrow  the  very  words 
of  that  judgment.  The  defendants  in 
this  case  are  attempting  to  authorise  the 
use  of  part  of  the  estate  "  for  a  purpose 
inconsistent  with  the  law  by  which  "  they 
or  their  predecessors  as  trustees  professed 
to  bind  the  whole. 

The  only  possible  distinction  between 
the  act  they  propose  to  do  and  that  of 
Spicer  is  that  they  are  proposing  to  autho- 
rise the  new  purchasers  to  build  without 
compelling  them  to  enter  into  a  covenant. 
Spicer  was  about  to  do  the  same  as  to 
2C 
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thi*ee  of  the  houses  which  Brett  was  to 
take ;  as  to  others,  he  was  going  to  release 
the  covenants  which  former  lessees  from 
him  had  entered  into.  If  there  is  any 
difference  in  this  distinction  I  am  not  able 
to  appreciate  it. 

Therefore,  if  in  the  present  case  the 
trustees  were  not  bound  by  a  covenant,  as 
I  think  they  are,  I  should  hold  they  were 
bound  by  an  implied  contract  restricting 
their  d^Jing  with  the  land  in  question  in 
violation  of  the  building  scheme. 

Purchasers  with  notice  of  such  an 
agreement  are  as  much  bound  as  the 
parties  to  the  agreement.  Lord  Cotteur 
ham,  in  TitUc  v.  Moxha^f  (15),  says,  "  That 
the  question  does  not  depend  upon  whe- 
ther the  covenant  runs  with  the  land  is 
evident  from  this,  that  if  there  was  a  mere 
agreement  and  no  covenant,  this  Court 
would  enforce  it  against  a  party  purchas- 
ing with  notice  of  it,  for  if  an  equity  is 
attached  to  the  property  by  the  owner,  no 
one  purchasing  with  notice  of  that  equity 
can  stand  in  a  different  situation  from  the 
party  from  whom  he  purchased." 

The  purchasers  who  bought  in  Septem- 
ber last  with  notice  of  this  contract  are 
bound  by  it  also. 

Two  other  points  were  raised  on  behalf 
of  the  defendants  which  I  must  notice. 

Mr.  Renshaw  faintly,  but  his  junior  with 
much  earnestness,  argued  that  if  there 
were  any  contract  restricting  the  number 
of  houses  on  the  unsold  plots,  it  would 
be  void  for  perpetuity.  The  argument 
was  attempted  in  Cdlea  v.  Sims  (16), 
and  it  was  expressly  decided  that  such  a 
contract  was  not  obnoxious  to  the  rule. 
But  the  case  which  is  most  against  this 
view  is  that  upon  which  the  argument 
was  founded — The  London  cmd  SotUh  West- 
em  RaUtoay  Compomy  v.  Gonvm,  (11).  In 
that  case  the  Court  of  Appeal  overruled 
two  cases  which  had  decided  that  a  limi- 
tation of  property  was  not  obnoxious  to 
the  rule  if  the  person  to  take  under  that 
limitation  could  release  it.  But  it  also 
decided  that  mere  contracts,  whether  by 
deed  or  not,  are  not  within  the  rule  which 
only  applies  to  limitations  of  property. 
The  Judges  expressed  an  opinion  that  a 

(15)  2  Ph.  778 ;  18  Law  J.  Bep.  Chanc.  83. 

(16)  6  De  Qex,  M.  ft  G.  1 ;  28  Law  J.  Bep. 
Ohanc.  268. 


contract  by  A.  to  sell  land  to  B.  or  his 
heirs  at  a  fixed  price  upon  notice  in  writing 
given  by  B.  or  his  heirs,  created  an  in- 
terest in  land,  and  that  there  was  no  real 
distinction  in  equity  between  such  a  con- 
tract and  a  limitation  by  which  upon  such 
payment  the  estate  would  vest  in  B.  and 
his  heirs.  No  doubt  that  doctrine  is  en- 
tirely novel.  But  there  is  nothing  in  the 
case  which  gives  the  smallest  ground  for 
the  contention  that  a  covenant  by  a  vendor 
or  piu'chaser  restricting  the  use  of  land 
reserved  or  sold  is  within  the  rule  against 
perpetuity. 

Another  argument  was  this.  The  ven- 
dors, it  was  urged,  were  trustees,  and 
though  they  had  power  to  sell,  a  sale  with 
restrictive  covenants  would  not  be  a  proper 
exercise  of  that  power.  Oo^insel  admitted 
that  the  sales  which  were  made  in  Sep- 
tember last  were  just  as  bad  in  this  re- 
spect because  they  were  made  subject 
to  conditions  similar  in  kind  though  not 
the  same.  Under  such  circumstances  the 
argument  is  rather  surprising. 

I  am  of  opinion  that  the  building 
scheme  was  within  the  powers  of  the 
trustees.  I  have  no  doubt  that  it  was  the 
best  and  most  lucrative  mode  of  dealing 
with  the  estate,  and  that  they  have  re- 
ceived much  more  under  it  than  could 
have  been  made  by  sale  of  the  land  in  any 
other  way.  I  have  no  reason  to  suppose 
that  the  conditions  imposed  were  depre- 
ciatory. I  should  infer  just  the  contrary 
even  if  the  land  now  in  question  remained 
unsold. 

There  must  be  an  injunction  against 
the  defendants  restraining  them  frt>m 
authorising  any  purchaser  fr^m  them  of 
any  of  the  plots  of  land  comprised  in  the 
building  scheme,  and  coloured  green  upon 
the  plan  annexed  to  the  so-oalled  deed- 
poll,  to  buiJd  upon  each  plot  more  than 
one  house  or  two  semi-detached  houses, 
contraiy  to  such  building  scheme. 

The  defendants  must  pay  the  costs  of 
the  action. 


Solicitors—Paiish    &    Hickson,   for   plaintiff; 
Frere,  Fonter  &  Co.,  for  defendants. 
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In  re  bsach. 

CLARKE  V.    HATKE. 


SettkmeiU — ConHructian — Gift  to  Wife's 
Nex^f'kin  after  ike  Death  of  Huahamd  cmd 
Wife — Time  of  ascertaining  Close  to  take. 

By  a  marriage  settlement,  property  of  the 
wife  was  vested  in  trustees,  upon  trust,  in 
default  of  appointment  by  the  vnfe,  after 
the  death  of  husband  amd  vnfe,  ^' for  the 
person  or  persons  who,  under  ifie  statutes 
mads  for  the  distribution  of  the  estates  of  in- 
testates, iDouid  then  be  entided  thereto,  in  case 
the  said  M.  Robins(m  "  {the  wife),  "  having 
survived  the  said  R,  Beach  "  (the  husband), 
"  were  to  die  possessed  thereof  respectively 
and  intestate,  and  to  be  divided  between 
or  among  such  persons,  if  more  than  one, 
in  the  shares  arid  proportions  in  which  the 
same  uxyidd  be  divisible  under  the  same 
statutes"  The  vnfe  died  in  1848,  vnthout 
making  any  appointment.  The  husband 
died  in  1887.  ITie  question  was  raised  on 
summons  at  what  period  the  neoct-of-kin, 
who  were  to  take  in  default  of  appointment 
by  the  wife,  were  to  be  ascertained : — Held, 
that  the  persons  to  take  were  those  who  vxnUd 
have  been  entitled  to  the  unfe^s personal  estate 
if  she  had  survived  her  husband  and  died 
immsd{<Uely  after  him. 

Druitt  V.  Seward  (56  Law  J.  Rep. 
Chanc.  239;  Law  Rep.  31  Ch.  D.  234) 
and  In  re  Bradley;  Brown  v.  Cottrell 
(58  L.  T.  N.S.  631)  not  followed. 

Originating  summons. 

On  the  23rd  of  October,  1839,  a  settle- 
ment was  executed  on  the  marriage  of 
Richard  Beach  with  Martha  Robinson, 
widow,  of  which  Henry  Hayne  and  George 
Playne  were  the  trustees.  Certain  copy- 
hold hereditaments  and  personal  estate 
belonging  to  M.  Robinson  were  thereby 
vested  in  the  trustees,  in  trust,  after  the 
marriage,  for  such  persons  as  she  should 
appoint ;  and,  in  de&ult  of  appointment, 
upon  trust  for  the  said  M.  Robinson  during 
her  life,  for  her  separate  use,  and  after  her 
death  for  the  said  R.  Beach  during  his 
Ufe,  and,  after  the  death  of  the  survivor, 
"  in  trust  for  the  person  or  persons  who, 
under  the  statutes  made  for  the  distribu- 
tion of  the  estates  of  intestates,  would 


then  be  entitled  thereto,  in  case  the  said 
M.  Robinson,  having  *  survived  the  said 
R.  Beach,  was  to  die  possessed  thereof  re- 
spectively and  intestate,  and  to  be  divided 
between  or  among  such  persons,  if  more 
than  one,  in  the  shares  and  proportions  in 
which  the  same  would  be  divisible  imder 
the  same  statutes." 

Martha  Beach  died  on  the  21st  of 
November,  1848,  without  having  exer- 
cised her  power  of  appointment.  Richard 
Beach  died  on  the  3rd  of  October,  1887. 

The  question  raised  by  the  summons  was 
whether  the  persons  entitled  as  next-of- 
kin  of  Martha  Beach  were  those  who  were 
her  next-of-kin  at  her  death,  or  those  who 
would  have  been  her  next-of-kin  had  she 
died  immediately  after  the  death  of  her 
husband. 

The  plaintiff  was  one  of  the  next-of-kin, 
and  the  defendant  the  executor  of  the 
surviving  trustee  of  the  settlement. 

John  Forby  was  appointed  to  represent 
such  of  the  next-of-kin  as  were  Uving  at 
the  death  of  Martha  Beach,  but  died  before 
Richard  Beach. 

Dundas  Gardiner,  for  the  plaintiff, 
argued  that  the  next-of-kin  to  take  were 
those  who  survived  Richard  Beach,  and 
cited  Finder  v.  Finder  (1),  Chalmers  v. 
North  (2),  Wharton  v.  Baker  (3),  Downts 
V.  Bullock  (4),  Wheeler  v.  Addams  (6),  and 
Druitt  v.  Seward  (6). 

[Kay,  J.,  referred  to  White  v.  Sprinyett 

(7).] 

W.  F.  Hamilton,  for  Forby,  dted 
Mortimo7'e  v.  Mortimore  (8). 

B.  Clayton,  for  the  defendant,  cited 
In  re  BrcuUey  ;  Brown  v.  Cottrell  (9). 

Gardiner,  in  reply. 

Kay,  J.  (on  June  29),  after  stating  the 
pi'ovisions  of  the  settlement  as  above  set 

(1)  28  Beav.  44 ;  29  Law  J.  Rep.  Chanc.  627. 

(2)  28  Beav.  175. 
(.S)  4  Kay  k  J.  483. 

(4)  25  Beav.  54;  9  H.L.  Cas.  I. 
(6)  17  Beav.  417. 

(6)  65  Law  J.  Rep.  Chanc.  239 ;  Law  Bep. 
31  Oh.  D.  234. 

(7)  38  Law  J.  Rep.  Chanc.  388;  Law  Rep. 
4  Chanc.  300. 

(8)  48  Law  J.  Rep.  Chanc.  470 ;  Law  Rep. 
4  App'Cas.  448. 

(9)  68  L.T.  N.S.  631. 
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out,  continued  : — ^The  wife  died  in  the  life- 
time of  the  husband.  The  next-of-kin 
under  the  statutes  at  her  death,  and  those 
persons  who  would  be  her  next-of-kin  if 
she  had  survived  her  husband  and  died 
immediately  after  his  death,  are  not  al- 
together the  same;  and  the  question  is 
which  of  these  two  classes  is  to  take. 

It  is  to  be  observed  that  in  this  case 
there  is  no  provision  for  the  children  of 
the  marriage.  The  ultimate  gift  is  to 
take  effect  whether  the  wife  survives  the 
husband  or  not.  The  argument  on  behalf 
of  what  has  been  called  the  artificial 
class — namelj,  those  who  would  be  en- 
titled as  next-of-kin  if  the  wife  had  died 
immediately  after  the  husband — ^requires 
that  the  words  of  the  gift  over  should  be 
construed  so  as  to  entitle  a  different  class 
of  persons  according  to  the  event.  For 
example,  the  wife  might  have  survived  the 
husband  many  years,  and  her  next-of-kin 
at  her  death  might  be  very  different  from 
those  who  would  have  been  next-of-kin  if 
she  had  died  immediately  after  him,  who 
might  also  differ,  as  they  do  in  this  case, 
from  her  next-of-kin  at  her  death  in  his 
lifetime.  This  is  not  an  impossible  con- 
struction, but  it  may  be  argued  that  it  is 
not  a  probable  intention.  Moreover,  the 
argument  requires  the  Court  to  fix  a  time 
for  the  supposed  death,  which  the  settle- 
ment has  not  done,  except  by  the  words 
"in  case  the  wife,  having  survived  the 
husband,  were  to  die,"  &c.  These  words, 
it  is  said,  must  be  read  "as  though  she 
were  to  die  immediately  after  the  hus- 
band." 

It  is  argued  that  the  object  of  the 
peculiar  wording  of  the  ultimate  limitsr 
tion  is  obviously  only  to  exclude  the  hus- 
band in  caae  he  should  survive.  But,  if 
it  had  not  been  for  this  Umitation,  the 
husband,  surviving  the  wife,  would  take 
her  personal  estate  in  his  common  law 
right,  not  by  virtue  of  the  statutes  of  dis- 
tribution. Therefore,  if  he  be  excluded, 
it  must  be  by  substituting  as  cestuia  que 
trust  persons  who  could  not  have  any  right 
under  those  statutes ;  that  is,  if  the  hus- 
band is  excluded,  and  a  class  of  persons  is 
substituted,  it  must  be  an  artificial  class. 

When  once  that  conclusion  is  arrived  at, 
there  is  no  presumption  in  favour  of  the 


persons  entitled  under  the  statutes  at  the 
actual  death  of  the  wife.  That  class  sub- 
stituted for  the  husband  would  be  as 
artificial  as  any  other.  There  is,  therefore, 
no  reason  to  depart  from  the  grammatical 
meaning  of  the  words.  They  cannot  mean 
the  persons  who,  if  the  husband  survived 
the  wife,  are  entitled  under  the  statutes, 
or  will  then  be  entitled.  There  cannot 
be  any  such  persons.  The  words  are, 
"who  would  then  be  entitled."  Those 
words  were  only  applicable  to  a  supposed 
event.  What  is  that  supposed  event? 
It  is  the  wife  surviving  the  husband,  and 
then  dying  possessed  thereof  and  intestate. 
It  is  impossible  grammatically  to  read  that 
as  describing  the  persons  who  would  be 
entitled  at  her  actual  death  in  the  hus- 
band's lifetime,  as  though  he  had  pre- 
deceased. The  words  mean  literally . 
"  You  are  to  suppose  that  the  wife,  having 
survived  the  husband,  were  to  die  pos- 
sessed thereof  and  intestate,  and  to  as- 
certain the  persons  who  would  then  be 
entitled  under  the  statutes."  Reading 
"  then "  as  meaning  "  in  that  event," 
the  event  supposed  is  the  wife  surviving 
the  husband  and  dying  after  him.  It 
would  have  been  easy  to  have  worded  the 
limitation  thus,  "  the  persons  who  would 
have  been  entitled  under  the  statutes  at 
the  wife's  death  if  the  husband  had  died 
in  her  lifetime,"  if  that  had  been  the  in- 
tention. But  those  are  not  the  words; 
and  as  the  class  must  be  an  artificial  one 
in  the  event  which  has  happened  of  the 
husband  surviving,  there  is  no  reason  to 
do  violence  to  the  actual  words  in  order  to 
substitute  one  artificial  class  for  another. 

In  Finder  v.  Finder  (1)  the  trusts  of 
a  settlement  were  "  for  the  husband  for 
life,  wife  for  life,  children  of  the  marriage, 
and,  if  none,  for  the  wife  if  she  survived ; 
but  if  the  husband  survived,  then,  after 
his  death,  for  the  appointees  of  the  wife, 
and,  in  default,  for  the  person  or  persons 
who,  under  the  statutes  made  for  the  dis- 
tribution of  the  estates  of  intestates,  would 
then  be  entitled  to  the  personal  estate  of 
the  wife  in  case  she  had  survived  her 
husband  and  had  died  possessed  of  the 
same  intestate,  and  to  be  divided  among 
them  according  to  the  statute."  Lord 
Romilly  held  that  the  word  "  then,"  if  it 
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stood  alone,  might  be  read  "  thereupon  " 
or  "  on  that  occasion  " ;  but  that  the  ad- 
ditional words,  ''  in  case  she  had  survived 
the  husband  and  had  died  possessed  of  the 
same  intestate,"  shewed  that  the  class  in- 
tended to  take  were  the  persons  who  would 
have  been  her  nezt-of-Hn  if  she  had  died 
immediately  after  her  husband. 

In  a  subsequent  case  in  the  same 
volume,  Chalmera  v.  North  (2),  where  the 
words  were  the  same,  his  Lordship  came 
to  the  same  conclusion. 

On  the  other  hand,  in  DruiU  v.  Seward 
(6),  where  the  words  were,  "  in  trust  for 
such  person  or  persons  who,  under  or  by 
virtue  of  the  statutes  made  for  the  dis- 
tribution of  estates  of  intestates,  would,  on 
her  decease,  have  been  entitled  thereto  in 
case  she,  having  survived  her  husband, 
had  then  died  possessed  thereof  and  in- 
testate," the  next-of-kin  of  the  wife  at  her 
own  death  were  held  entitled,  although  she 
had  died  in  the  lifetime  of  her  husband. 

This  was  followed  in  In  re  Bradley  (9), 
where  the  limitation  in  a  settlement,  after 
trusts  for  the  wife  during  joint  lives,  then 
for  the  husband  for  life,  were  for  the  wife 
absolutely  if  she  survived  \  but,  if  she  died 
in  her  husband's  lifetime,  in  trust  for  her 
appointees,  and,  in  defeult,  "  for  the  peiv 
son  or  persons  who,  under  or  by  virtue  of 
the  statutes,"  <fec.,  "  would,  on  the  decease 
of  the  "  wife,  "  have  been  entitled  thereto 
in  case  she  had  survived  the"  husband, 
"and  had  then  died  possessed  thereof 
intestate,"  (fee. 

In  the  two  last-mentioned  cases  the 
learned  Judges  who  decided  them  did  not 
profess  to  adopt  the  grammatical  construc- 
tion of  the  words,  but  held  that  the  object 
was  simply  to  exclude  the  husband ;  and 
for  this  reason  they  considered  the  wife's 
next-of-kin  at  the  actual  time  of  her  death 
were  intended. 

With  great  respect,  adopting  that 
theory,  I  see  no  reason  for  arriving  at 
such  a  conclusion.  The  exclusion  of  the 
husband,  as  I  have  pointed  out,  makes  it 
necessary  to  substitute  an  artificial  class ; 
and  why  any  other  class  should  be  pre- 
ferred to  that  which  the  words,  taken 
literally,  describe,  I  am  not  able  to  imagine. 
I  therefore  hold  that  the  -persons  to  take 
are  those  who  would  have  been  entitled  to 


the  wife's  personal  estate  if  she  had  sur- 
vived her  husband  and  died  immediately 
after  him. 


Solicitors— P.  G.  C.  Shaw,  agent  for  Odden  F. 
Bead,  Mildenhall ;  S.  Newman  ;  Boulton,  Sons 
&  Sandeman. 
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1890.       \ 
1.22, 23.  J 


Chitty,  J. 
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In  re  the  west  biding  op 

YOBESHIRE  PERMANENT  BENE- 
FIT BUILDINO  SOCIETY. 


Building  Society  —  Winding-up  —  B(yr- 
rowing  Members — Liability  to  contribute  to 
Losses  of  investing  Members — Term^  of 
Redemption. 

A  rule  of  a  building  society  promded  tha/t^ 
in  the  event  of  there  being  a  "  deficiency  of 
income  by  tohich  the  society  may  be  pre- 
vented from  meeting  its  anticipated  expendi- 
ture and  liabilities"  the  amownt  should  be 
apportioned  bettoeen  the  investing  and  bor- 
rowing members.  Losses  having  occurred, 
— Held,  that  ^^liabilities"  included  the 
mmns  due  to  the  investing  members  in  re- 
spect of  their  sha/res,  amd  that  the  borrow- 
ing vnembers  were  liable  to  contrilmte  rate- 
ably  to  any  losses  thereon  incmred  by  the 
investing  members, 

Atioiher  rule  provided  that  property  mort- 
gaged to  the  society  to  secure  advanced  shares 
should  be  so  secured  '*  untU  the  amnount  oj 
sv/ik  shares  shall  be  repaid  to  the  society, 
with  all  fines  amd  other  payments  incurred 
in  respect  thereof"  : — Held,  that  under  this 
rule  a  borrowing  m^fmber  was  not  entitled 
to  redeem  his  mortgage,  except  on  payment 
of  what  might  be  dus  from  him  in  respect 
of  his  above-mentioned  liability. 

This  society  was  established  in  1849 
under  the  Building  Societies  Act  (6  &  7 
Will.  4.  c.  32),  and  was  not  registered 
under  the  Act  of  1874.  It  was  constituted 
in  the  ordinary  form  of  advanced  and 
unadvanced  members,  its  object  being  to 
make  advances  to  members  of  the  amount 
or  value  of  their  shares  for  the  purpose 
of  erecting  or  purchasing  houses.  The 
amount  of  each  share  was  fixed  at  120/., 
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with  a  proviso  that  the  value  of  a  mem- 
ber's share  should,  on  his  joining  the 
society,  be  60Z.,  and  that  its  value  should, 
at  any  subsequent  period,  be  estimated 
according  to  the  society's  tables.  Ad- 
vances were  to  be  made  on  the  security 
of  property  to  the  satisfetction  of  the 
directors ;  and  it  was  provided  by  rule  18 
that  "  whenever  the  value  of  a  share  or 
shares  shall  be  advanced  to  any  member 
out  of  the  fimds  of  the  society,  pursuant  to 
these  rules,  the  property  shall  be  secured 
to  the  society  by  way  of  mortgage  until 
the  amount  of  such  share  or  shares  shall 
be  repaid  to  the  society,  with  all  fines  and 
other  payments  incurred  in  respect  there- 
of; and  every  such  mortgage  deed  shall 
be  made  in  such  form,  and  contain  all 
such  covenants,  clauses,  and  provisoes,  in- 
cluding a  power  of  sale,  as  are  usually 
inserted  in  deeds  of  the  like  nature,  and 
as  the  solicitors  of  the  society  shall  think 
proper."  The  rule  with  respect  to  the 
members*  right  of  redemption  was  to  the 
same  effect,  and  in  the  mortgages  which 
were  taken  by  the  society  from  its  members 
as  security  for  advances  on  their  shares, 
the  proviso  for  redemption  was  framed  in 
accordance  with  these  provisions. 

Rule  39,  headed  "  Surplus  Prefits,"  pro- 
vided "  that  the  present  and  future  surplus 
arising  from  the  transactions  of  the  society, 
after  providing  for  all  liabilities,  shall  from 
time  to  time  be  appropriated  equitably  and 
equally  between  the  investing  and  borrow- 
ing members  by  way  of  bonus,  in  pro- 
portion to  the  number  of  shares  held  by 
each  member,  and  the  period  subscribed 
for  to  the  society." 

And  rule  40,  headed  "  Deficiency  of 
Income,"  provided  that  "the  directors 
shall,  every  three  years  at  least,  take  into 
consideration  the  general  affairs  and  the 
gross  receipts  and  expenditure  of  the 
society  at  special  meetings  of  their  body, 
to  be  called  for  that  purpose  by  the 
manager  j  and  if  they  shall  determine  at 
such  special  meeting  that  there  is  a  de- 
ficiency of  income  by  which  the  society 
may  be  prevented  from  meeting  its  an- 
ticipated expenditure  and  liabilities,  the 
amount  of  such  deficiency  shall  be  equi- 
tably and  equally  apportioned  by  the  direc- 
tors between  the  investing  and  borrowing 
members,   and    shall    be    paid   by  them 


severally  and  respectively  forthwith,  or 
by  such  monthly  or  quarterly  instalments 
as  the  directors  shall  determine;  and  if 
the  same  shall  not  be  paid  accordingly, 
every  member  who  makes  default  shall 
pay  the  same  fines  as  for  an  equal  amount 
of  subscriptions  or  repayments  in  arrear, 
as  the  case  may  be." 

Losses  having  occurred  from  the  frauds 
of  a  secretary,  the  directors,  in  1887,  held 
a  special  meeting  to  consider  the  affairs 
of  the  society,  at  which  they  resolved  on 
a  winding-up  under  the  supervision  of  the 
Court;  and  on  the  26th  of  November, 
1887,  an  order  to  wind  up  the  society  was 
made.  The  assets  were  estimated  (and  for 
the  purposes  of  this  application  were  ad- 
mitted) to  be  sufficient  to  satisfy  the  out- 
side creditors  of  the  society  in  full,  but  to 
be  insufficient  to  satisfy  the  claims  of  the 
non-advanced  members.  Under  these  cir- 
cumstances the  liquidator  claimed  to  make 
the  advanced  members  contribute  a  rate- 
able proportion  of  the  loss  which  might  be 
sustained  by  the  other  members,  and,  with 
this  object,  sought  to  have  them  placed 
upon  the  list  of  contributories.  And  cer- 
tain advanced  members  having  applied  to 
the  liquidator  in  the  course  of  the  winding- 
up  to  accept  payment  of  the  subscriptions 
and  other  payments  due  on  their  siiares, 
and  for  a  reconveyance,  he  refused,  on 
the  ground  that,  even  after  the  outside 
creditors  were  satisfied,  the  securities 
covered  any  sums  payable  by  the  ad- 
vanced members  in  respect  of  their  pro- 
portion of  the  above  losses. 

With  a  view  to  having  these  questions 
decided,  the  chief  clerk,  on  the  application 
of  the  liquidator,  settled  certain  advanced 
members  on  the  list  of  contributories,  and 
then  adjourned  the  application  into  Coiurt. 

It  appeared  from  the  minute-book  of 
the  society  that,  excepting  the  meeting  at 
which  the  winding-up  was  resolved  on,  no 
special  meeting  had  ever  been  held,  as  pro- 
vided by  rule  40 ;  but  Chitty,  J.,  held  that, 
the  directors  being  now  fundi  officio,  and 
ascertaining  deficiency  of  income  being 
merely  a  question  of  machinery,  it  was 
competent  for  the  Court  to  determine  the 
matter. 

Romer,  Q.C,  and  Baker^  for  the  liqui- 
dator.— It  is  admitted  that  in  adjusting 
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the  rights  of  the  members  of  a  building 
society  inter  se,  advanced  members  are  not 
prima /acie  liable  to  bear  a  share  of  losses 
sustained  by  investing  members — Browrdie 
V.  Russell  (1) — even  where  they  are  en- 
titled to  share  in  profits — Tosh  v.  Tlie 
North  British  Building  Society  (2) ;  but 
both  those  decisions  were  expressly  rested 
on  the  particular  contract  between  the 
members  of  the  societies,  and  on  the 
absence  in  their  rules  of  anything  from 
which  it  could  be  inferred  that  the  ad- 
vanced members  were  to  be  liable  for  the 
losses  of  unadvanced  members  (3).  But 
here  rule  40  does  make  them  liable.  The 
term  "  liabilities  "  there  used  includes  the 
sums  to  which  the  investing  members  are 
entitled,  as  these  would  have  to  be  allowed 
for  before  the  "profits"  could  be  ascer- 
tained under  rule  39.  Profits  and  losses 
must  be  calculated  on  the  same  footing. 
The  phrase  "deficiency  of  income"  in 
rule  40  does  not  imply  any  contrast  with 
"  capital,"  but  refers  to  all  sums  coming  in 
to  the  society,  and  it  is  by  this  that  the 
losses  must  be  calculated.  And  this  lia- 
bility of  the  advanced  members  is  a  "  pay- 
ment incurred  "  in  respect  of  their  share 
within  rule  18,  and  is  a  charge  on  the 
property  they  mortgaged  to  the  society, 
and  the  security  cannot  be  redeemed  until 
the  liabiUty  is  satisfied. 

Byme^  Q.C,  and  Wurtzburgy  for  the 
advanced  members. — In  a  building  society, 
advanced  members  are  liable  as  contribu- 
tories  only  to  the  claims  of  outside  credi- 
tors, but  not  to  claims  by  other  members 
— In  re  The  Donoaster  FermcmefU  Building 
Society  (4).  And  this  claim  is  not  within 
rule  40.  The  "liability"  there  contem- 
plated is  one  arising  from  a  "  deficiency  of 
income  " — that  is,  an  absence  of  profit  on 
the  society's  transactions,  out  of  which 
alone  the  investing  members'  interest 
would  be  payable.  The  members'  sub- 
scriptions form  the  society's  capital,  and 
an  advanced  member,  on  redeeming  his 
security,  has  repaid  to  the  society  the 
share  of  the  capital  which  he  has  received. 


(1)  Law  Rep.  8  App.  Gas.  236. 

(2)  Law  Rep.  11  App.  Gas.  489. 

(3)  Cff.  per  Lord  Selbome,  Law  Rep.  8  App. 
Cas,  362. 

(4)  Law  Rep.  8  Eq.  168. 
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and  all  liability  in  respect  of  his  share  is 
extinguished.  It  foUows  that  no  such 
liability  as  that  claimed  is  chargeable  on 
the  advanced  members'  security  under 
rule  18.  And,  even  if  it  were  chargeable, 
it  would  be  a  hardship  that  the  right  to 
redeem  should  be  postponed  until  the  ex- 
tent of  the  claim  is  ascertained,  which 
might,  under  rule  40,  have  meant  a  delay 
of  three  years. 

Byrne,  Q.G.,  and  T.  B.  i\rc6picr, in  support 
of  the  summons  by  the  member  seeking  to 
redeem. 

Eomer  replied. 

Chitty,  J. — It  is  admitted  that  the 
assets  of  this  society,  after  the  outside 
creditors  have  been  satisfied,  may  not  be 
sufficient  to  repay  the  investing  members 
the  full  amount  of  their  shares ;  and  the 
question  now  raised  is,  whether  this  loss 
is  to  be  borne  by  them  exclusively,  or  whe- 
ther the  advanced  members  are  liable  to 
contribute  rateably  thereto,  so  as  to  make 
the  loss  fall  on  both  classes  of  members. 
To  put  a  simple  case  by  way  of  illustra- 
tion, I  will  assume  there  to  be  only  a 
single  member  of  each  class,  and  the 
assets,  after  all  liabilities  have  been  dis- 
charged, to  amount  to  100^.,  and  that  the 
investing  member  is  entitled  to  demand 
payment  of  a  full  share  of  120Z. ;  the 
question  then  being  whether  the  other  ad- 
vanced member  is  liable  to  bear  with  the 
investing  member  this  loss  of  20^.  Now,  it 
is  well  established  that  in  these  societies 
advanced  members  are  not  liable  to  con- 
tribute to  a  loss  such  as  this  is,  unless  there 
be  a  contract  between  the  members  to 
that  effect,  and  in  the  present  case  it  is 
on  the  terms  of  rules  39  and  40  that  this 
question  must  be  determined.  [His  Lord- 
i^p  then  referred  to  the  constitution  and 
objects  of  the  society,  and  continued  :] 
Now,  under  rule  39  it  is  clear  that  pro- 
fits are  to  be  credited  in  a  due  propor- 
tion both  to  the  investing  and  to  the 
advanced  members.  The  effect  of  so  doing 
in  the  case  of  the  investing  members  is 
this,  that,  supposing  there  to  be  no  subse- 
quent losses,  they  will  in  a  lesser  time, 
and  with  diminished  payments,  have 
made  up  the  amount  of  their  shares.  And 
similarly  the  advanced  members,  who  are 
paying  their  subscriptions  on  the  footing 
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of  their  mortgage  deed,  will  be  relieved 
pro  tanto  from  these  pa3nnent8. 

Now  the  rule  is  headed  "  Surplus  Pro- 
fits," BJid  it  is  in  these  terms :  [His  Lord- 
ship i*ead  the  rule  and  continued  :]  The 
term  "liabilities"  here  clearly  includes 
the  amounts  due  to  the  investing  mem- 
bers ;  the  balance-sheets  of  the  society  all 
state  this  as  being  so— and  correctly,  the 
first  item  of  liability  being  always  "to 
value  of  shares  not  advanced  upon."  Of 
course,  there  is  nothing  put  down  in  re- 
spect of  the  advanced  members'  shares, 
inasmuch  as  those  have  been  paid.  And 
in  each  of  the  balance-sheets  down  to 
1886  there  is  inserted  among  the  liabili- 
ties "  profits  due  to  members,"  not  attri- 
buting this  item  to  them  rateably,  but 
taking  it  as  a  gross  sum  due  to  them  in  a 
body.  I  have,  therefore,  no  hesitation  in 
holding  under  this  rule  that,  in  estimat- 
ing profits,  the  sums  payable  to  investing 
members  must  be  treated  as  a  liabili^y. 
But  if  this  rule  stood  alone  it  is  plain  that 
the  advanced  members  would  still  not 
be  liable  to  contribute  to  this  loss,  for 
an  agreement  to  divide  profits  is  not 
sufficient  to  make  them  liable  for  losses. 
But  then  comes  rule  40,  which  must  be 
read  in  connection  with  rule  39.  The 
rules  in  many  of  these  societies  are  not 
expressed  as  carefully  as  is  desirable,  and 
they  are  often  difficult  to  construe,  and 
this  rule  is  itself  open  to  some  such  ob- 
servation upon  it.  [His  Lordship  read 
the  rule  and  continued:]  This  language 
has  been  criticised  in  argument,  especially 
the  term  "deficiency  of  income,"  which 
was  apparently  argued  to  be  something 
distinct  from  "  capital."  But  there  is  no 
such  contrast  in  the  rule,  where  "  income  " 
means  merely  all  that  comes  in  to  the 
society.  This  is  clear  from  its  very  na- 
ture, for  the  subscriptions  consist  partly 
of  principal  and  partly  of  interest,  and 
there  is  in  these  societies  no  such  distinc- 
tion between  capital  and  income  as  exists 
in  companies  which  have  a  fixed  capital 
— ^no  distinction,  that  is,  between  the  tree 
and  its  fruit.  Under  this  rule  the  direc- 
tors are  to  consider  every  three  years 
whether  the  income  will  be  sufficient  to 
meet  the  expenditure  and  liabilities  anti- 
cipated within  that  period,  and  to  make 
provision  according.    In  my  opinion,  any 


loss  owing  to  which  the  assets  might  be 
insufficient  to  meet  the  claims  of  the  in- 
vesting members  would  have  to  be  in- 
cluded among  such  liabilities,  and  by  the 
rule  this  is  to  be  borne,  not  by  the 
borrowing  members  alone,  but  by  both 
classes,  equitably  apportioned  between 
them.  I  come  to  the  conclusion,  there- 
fore, that  the  liquidators'  contention  on 
this  point  is  correct,  and  that  the  ad- 
vanced members  are  liable  to  contribute 
to  any  losses  sustained  by  the  investing 
members  in  respect  of  their  shares. 

The  other  question  is  this.  The  ad- 
vanced members  are  prepared  to  pay 
off  all  the  society's  claims  under  their 
securities.  But  the  liquidator  contends 
that  their  securities  include  the  just  pro- 
portion of  the  losses  of  the  society  to 
which  the  advanced  member  is  bound  to 
contribute.  This  is  contested  by  the 
member.  But  this  question  is  really  dis- 
posed of  by  rule  18,  in  conformity  with 
which  the  mortgage  deed  was  framed. 
For  it  throws  on  the  security  not  merely 
the  instalments  and  fines,  but  "  other  pay- 
ments incurred,"  which  is  equivalent  to 
saying  "  liabilities  for  payments."  This  is 
a  liability  accrued  at  the  date  when  the 
advanced  member  seeks  to  redeem  ;  it  is, 
therefore,  included  in  the  security,  which 
cannot  be  redeemed  until  the  payment  is 
made.  The  exact  amount  due  is  not  yet 
ascertained,  but  certum  eat  quod  certum 
reddi  potest,  I  hold,  therefore,  that  the 
advanced  members  cannot  redeem  their 
mortgages  except  on  payment  of  what 
may  be  due  frt>m  them  towards  the  losses 
sustained  by  the  investing  members,  but 
I  see  no  objection  to  the  liquidator  allow- 
ing them  to  redeem  forthwith,  on  their 
paying  into  Court  a  sum  provisionally 
assessed  in  respect  of  this  liability. 

Solicitors— Bum  &  Berridge,  agenta  for  J.  B. 
Fanar,  Halifax,  for  official  liquidator;  Ford 
&  Ford,  agents  for  E.  T.  Bhodes,  Halifax ;  and 
Emmet,  Son  k,  Stubbs,  agents  for  WaveU,Son 
ic  Marshall,  Halifax. 
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188Q  /  POSTLETHWAITE  V,  THB  PORT 

Nov  29  I  PHIUP  AND  COLONIAL  GOLD 
Dec.  13,21.)     MINING  COMPANY. 

Compcmy —  Winding^u^ — Reconstruction 
— Transfer  to  New  Compcmy  in  considera- 
tion of  Shares — Scheme — Limitation  of 
Time  for  Exercise  of  Option  to  take  Shares 
— Forfeiture  —  Ultra  Vires — A  cquiescence 
—Delay— Companies  Act,  1862,  s,  161. 

A  scheme  for  the  reconstruction  of  a  com- 
pany by  the  transfer  of  its  assets  to  a  new 
compcmy  in  consideration  of  shares  under 
section  161  of  the  Companies  Act,  1862,  is 
not  vitiated  by  the  insertion  of  a  limit  of 
time  within  which  the  option  given  to  the 
shareholders  of  the  old  company  to  take 
shares  in  the  new  must  be  exercised,  pro- 
vide the  limit  be  such  as  to  leave  the  option 
available  for  a  reasonable  time. 

This  was  an  action  by  Theodore  Postle- 
thwaite,  on  behalf  of  himself  and  all  other 
shareholders  in  the  Port  Philip  and  Colo- 
nial Gold  Mining  Company,  against  that 
company  (which  was  in  liquidation,  and 
is  hereafter  called  the  old  company),  the 
liquidator  of  the  old  company,  and  the 
Port  Philip  Gold  Company  (hereafter 
called  the  new  company).  The  action 
came  on  upon  a  motion  to  restrain  the  old 
company  and  the  liquidator  from  parting 
with  the  assets  of  the  old  company,  and 
to  restrain  the  new  company  from  deal- 
ing with  any  of  such  assets  already  trans- 
ferred to  them,  otherwise  than  in  the 
ordinary  course  of  business.  The  object 
of  the  motion  was  to  test  the  validity  of 
an  agreement  for  sale  by  the  old  company 
of  its  assets  to  the  new  company,  pur- 
porting to  have  been  entered  into  under 
the  provisions  of  section  161  of  the  Com- 
panies Act,  1862,  and  by  arrangement  the 
hearing  of  the  motion  was  treated  as  the 
trial  of  the  action. 

The  plaintiff  was  the  holder  of  1,978 
shares  in  the  old  company,  which  early  in 
the  year  1889  was  in  want  of  additional 
capital.  With  a  view  of  obtaining  this,  a 
voluntary  liquidation  and  reconstruction 
was  determined  upon ;  and  accordingly,  on 
the  28th  of  January,  1889,  a  resolution 
was  passed  that  the  old  company  should 
be  wound  up  voluntarily.  On  the  18th 
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of  February  this  resolution  was  confirmed 
and  a  liquidator  appointed.  On  the  2nd 
of  April  the  liquidator  issued  a  circular 
calling  an  extraordinary  meeting  of  the 
shareholders  for  the  12th  of  April  for  the 
purpose  of  passing  (if  thought  expedient) 
certain  resolutions  there  set  out,  with  or 
without  modification.  At  the  meeting 
the  resolutions  were  passed,  in  a  somewhat 
modified  form,  and  were  in  the  following 
terms: — 

"  That  the  liquidator  be  and  is  hereby 
authorised  and  directed  to  sell  and  transfer 
to  a  new  company  to  be  incorporated  with 
limited  liability  imder  the  Companies 
Acts,  1862  to  1886,  all  and  singular  the 
lands,  hereditaments,  mines,  .  .  .  and  all 
other  property  and  effects  of  this  com- 
pany in  the  colony  of  Victoria  of  every 
description  whatsoever,  except  cash  in 
hand  or  moneys  due  to  this  company,  upon 
the  following  terms  and  conditions  : — 

"  (1.)  (a)  The  name  of  the  new  company 
shall  be  such  as  the  liquidator  may  ap- 
prove, and  he  may  assent  to  the  adoption 
by  the  new  company  of  the  same  or  a 
similar  name  to  that  of  this  company,  and 
the  nominal  capital  thereof  shall  be  50,000/., 
in  200,000  shares  of  5*.  each,  with  the 
usual  power  to  increase  and  reduce  the 
same.  The  memorandum  and  articles  of 
association  of  the  new  company  shall 
also  be  subject  to  the  approval  of  the 
liquidator. 

"(6)  The  consideration  for  the  said 
sale  and  transfer  shall  be  :  The  payment 
of  the  sum  of  50,000?.  by  the  allotment  to 
the  liquidator  or  to  his  nominees  of 
200,000  shares"  (that  was,  in  fact,  the 
whole  capital)  "  of  6«.  each  in  the  new 
company  credited  with  2«.  paid  thereon, 
and  leaving  a  liability  of  3«.  per  share 
and  no  more,  and  the  payment  and  satis- 
faction by  the  new  company  of  any  sums 
which  may  become  payable  to  any  share- 
holders of  this  company  who  have  dis- 
sented under  the  Companies  Act,  1862. 

"  (2.)  That  the  liquidator  be  and  he  is 
hereby  authorised  and  directed  to  procure 
to  be  allotted  to  every  member  of  this 
company  requiring  the  same,  as  his  nominee 
under  the  contract  hereinafter  mentioned, 
two  shares  in  the  new  company  with  2». 
credited  as  paid  thereon  for  and  in  respect 
of  every  share  held  by  him  in  this  com- 
2D 
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pany  :  Provided  always,  that  to  entitle  the 
members  of  this  company  to  an  allotment 
of  such  new  shares,  application  must  be 
made  for  the  same  in  writing  in  the  form 
and  manner  prescribed  by  the  liquidator, 
accompanied  by  a  payment  of  Qd,  per 
share  on  the  number  of  shares  applied  for 
within  ten  days  next  after  notice  requiring 
him  to  apply  for  the  saine  shall  have  been 
given  in  the  manner  in  which  notices  are 
required  to  be  given  to  members  under 
the  articles  of  association  of  this  com- 
pany." 

"(3.)  That  the  liquidator  be  and  is 
hereby  directed  to  dispose  of  so  many  of 
the  said  200,000  shares  as  shall  be  in 
excess  of  the  number  to  which  the  mem- 
bers of  this  company  would  be  entitled  if 
they  all  applied  for  the  same,  and  also  of 
the  shares  for  which  applications  are  not 
made  within  the  time  and  on  the  terms 
aforesaid ;  and  in  making  such  disposition 
of  the  said  shares  the  liquidator  shall  not 
be  treated  as  a  trustee  for  or  in  any  fidu- 
ciary relation  to  the  said  members  or  to 
the  new  company,  but  shall  have  full  dis- 
cretionary power  of  selling  and  transferring 
the  same  to  any  person  or  persons  at  such 
price  or  prices  (if  any)  and  on  such  terms 
and  conditions  as  such  liquidator  may 
think  fit,  and  it  shall  not  be  necessaiy  to 
first  offer  such  surplus  shares  to  the  share- 
holders of  this  company;  and  the  new  com- 
pany shall  be  entitled  to  retain  all  shares 
not  applied  for  and  taken  by  the  liquidator 
or  his  nominee  within  three  months  after 
the  incorporation  of  the  new  company. 
If  the  liquidator  shall  obtain  any  premium 
for  the  shares  to  which  members  of  this 
company  other  than  such  dissentients 
would  have  been  entitled  had  they  applied 
for  the  same  as  aforesaid,  such  premiums, 
less  the  costs  and  expenses  of  realisation, 
shall  belong  and  be  paid  to  such  members 
by  the  liquidator." 

The  fourth  resolution  provided  that  the 
liquidator  was  to  be  "  authorised  to  enter 
into  a  contract  in  the  form  submitted  to 
the  confirmatory  meeting,  but  with  power 
to  concur  with  the  new  company  in  any 
modification  of  the  same  which  he  may 
consider  necessary  or  expedient  for  carry- 
ing into  effect  the  arrangement  embodied 
in  the  aforesaid  resolution." 

(5.)  "  That  the  liquidator  be  authorised 
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to  enter  into  a  contract  with  any  person 
or  persons  for  the  purpose  of  obtaining 
subscriptions  for  any  such  shares,  on  such 
terms  and  conditions  as  he  may  think 
expedient." 

The  contract  which  was  ultimately  en- 
tered into  with  the  new  company  on  the 
16th  of  July,  1889,  was  in  accordance  vn^L 
the  draft  which  was  laid  before  the  meet- 
ing. It  contained  a  recital  of  the  resolu- 
tions for  the  voluntary  winding-up,  and  of 
the  resolutions  which  were  passed  at  the 
meeting  in  April.  It  also  contained  stipu- 
lations as  to  the  sale,  and  it  provided  by 
clause  3  that  the  new  company  should  pay, 
in  addition  to  the  purchase-money,  to  the 
liquidator  a  sum  sufficient  to  cover  the 
costs  of  and  incidental  to  the  scheme  for 
the  sale  of  the  property,  the  formation  and 
registration  of  the  new  company,  the  pre- 
paration and  carrying-out  of  all  necessary 
contracts,  and  of  such  verification  of  the 
title  of  the  old  company  to  the  lesjses, 
claims,  and  other  property  sold  as  the  new 
company  should  consider  necessary,  and 
should  also  pay  the  cost  of  keeping  the 
mines  free  &*om  water,  and  other  outgoings 
at  the  mines,  as  from  the  3l8t  of  March 
last,  and  any  sum  or  sums  of  money  which 
the  liquidator  might  have  paid  or  con- 
tracted to  pay  as  commission  for  under- 
writing, selling,  or  disposing  of  the  shares 
to  which  he  might  be  entitled  under  the 
contract  or  any  of  them. 

Then  by  clause  5  the  liquidator  was  to 
have  the  right  from  time  to  time  during 
the  period  of  three  calendar  months  from 
the  date  of  the  agreement  to  nominate 
the  person  or  persons  to  whom  the  said 
200,000  shares  should  be  allotted.  Every 
such  nomination  was  to  be  in  writing 
under  the  hand  of  the  liquidator,  and  was 
to  be  left  at  the  registered  office  of  the 
new  company. 

Clause  6  provided  that  if  the  liquidator 
should  not  apply  for  the  whole  of  the 
shares  within  the  period  of  three  calendar 
months  from  the  date  of  the  agreement, 
the  new  company  should  have  the  right, 
by  notice  in  writing,  to  require  the  liqui- 
dator to  apply  for  the  same  either  in  his 
own  name  or  in  the  names  of  responsible 
persons  within  fourteen  days. 

The  contract  further  provided  that  if 
the  liquidator  should  feil  to  apply  for  such 
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shares  as  aforesaid  within  that  period,  the 
shares  not  so  applied  for  should  be  at  the 
disposal  of  the  new  company,  and  might 
be  accordingly  sold,  allotted,  and  disposed 
of  by  the  new  company  to  any  person  or 
persons  for  such  consideration  as  the 
directors  of  the  new  company  might  think 
fit  and  the  law  might  allow. 

There  was  also  a  proviso  that  the  liqui- 
dator was  to  keep  the  mines  free  ^m 
water,  and  continue  the  works  and  carry 
on  the  business  of  the  old  company. 

Clause  12  provided  that  the  liquidator 
should  not  be  under  any  personal  liability 
in  respect  of  any  shares  to  which  he  might 
be  entitled  or  might  have  claimed  under 
the  agreement;  except  such  shares  (if  any) 
as  might  be  actually  allotted  to  him  at  his 
request. 

These  resolutions  were  confirmed  at  a 
meeting  held  on  the  29th  of  April.  On 
the  8th  of  June  the  new  company  was  in- 
corporated, and  on  the  12th  of  June  the 
liquidator  issued  a  circtdar  to  the  members 
of  the  old  company,  of  which  the  material 
parts  were  as  follows  : — 

"  As  you  will  no  doubt  recollect,  at  the 
extraordinary  general  meeting  of  this 
company,  held  on  the  12th  of  April  last, 
resolutions  were  passed  authorising  the 
sale  of  this  company's  mines  and  property 
in  Victoria  to  a  new  company  to  be  formed, 
and  on  the  29th  of  April  these  resolutions 
were  confirmed,  and  the  draft  contract 
for  giving  effect  to  them  was  approved  by 
the  shareholders.  I  have  now  the  plea- 
sure to  inform  you  that  the  new  company, 
caUed  *  The  Port  Philip  Gold  Company 
(limited),'  has  been  incorporated  under 
the  Companies  Act,  1862-86,  with  a 
nominal  capital  of  50,000Z.,  in  200,000 
shares  of  5«.  each,  every  shareholder  in  this 
(the  old)  company  being  entitled  to  apply 
for  and  have  allotted  to  him  two  shares 
of  the  new  company  of  5*.  each  (credited 
with  2*.  per  share  as  paid  thereon,rand 
leaving  a  liability  of  3«.  per  share)  in  re- 
spect of  each  share  held  by  him  in  the  old 
company.  I  have  also  much  pleasure  in 
stating  that  in  pursuance  of  the  powers 
and  instructions  given  me  at  the  above- 
mentioned  meetings,  I  have  entered  into 
an  arrangement  with  the  Gold  Trust  and 
Investment  Company  (Limited),  who  for 
a  payment  of  M.  per  share  have  guaran- 
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teed  to  find  subscribers  for  the  whole  of 
the  shares  (if  any)  which  may  not  be  taken 
by  the  shareholders. 

"  By  this  arrangement  subscriptions  for 
the  whole  of  the  new  capital  are  assured, 
without  any  necessity  for  advertising  or 
offering  shares  to  the  public,  with  the 
attendant  expenses  and  delay. 

"  In  accordance  with  the  rights  reser\'ed 
to  the  shareholders  of  the  Port  Philip  and 
Colonial  Gold  Mining  Company  (Limited), 
by  the  special  resolutions  and  draft  con- 
tract above  referred  to,  I  now  beg  to  offer 
you  an  allotment  of  shares  of  and 

in  the  Port  Philip  Gold  Company  (Li- 
mited), in  respect  of  shares  held  by 
you  in  this  company,  as  appears  by  the 
register  of  members  thereof,  provided  ap- 
plication be  made  for  the  same  in  writing, 
accompanied  by  a  payment  of  6c?.  per 
share  on  the  number  of  shares  applied 
for,  and  that  the  said  application  and 
deposit  be  received  by  the  Imperial  Bank 
(Limited),  Lothbury,  London,  E.C.  (the 
bankers  of  the  Port  Philip  Gold  Company 
(Limited)),  on  or  before  the  26th  day  of 
June  instant. 

"  If  no  application  is  received  from  you 
on  or  before  the  said  25th  day  of  June 
inst.,  or  so  far  as  any  application  may  not 
extend,  you  will  be  deemed  to  have  re- 
fused an  allotment  of  shares  in  the  new 
company  to  which  you  are  entitled  under 
the  said  special  resolutions  and  draft  con- 
tract, and  you  will  be  excluded  from  an  al- 
lotment accordingly.  Any  shares  unapplied 
for  will  be  disposed  of  by  me,  as  liquidator, 
to  such  person  or  persons,  and  at  such 
price,  and  on  such  terms  and  conditions 
(if  any)  as  I  may  think  fit." 

With  this  circular  were  sent  two  forms 
of  application,  and  a  further  circular  con- 
taining instructions  as  to  filling  up  the 
forms  of  application,  and  adding  :  "  Any 
shai-eholder  from  whom  an  application  and 
deposit  shall  not  have  been  received  by  the 
bankers  above  named  on  or  before  the  25th 
of  June  instant,  shall  be  deemed  to  have 
declined  the  shares  not  so  applied  for,  and 
will  thereupon  absolutely  forfeit  his  or  her 
right  to  an  allotment.  The  time  for  re- 
ceipt of  application  cannot  be  extended." 

The  plaintiff  was  a  stockbroker  on  the 
London  Stock  Exchange,  and  regularly 
attended  to  his  business  down  to  the  17th 
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of  June.  From  the  17th  of  June  to  the 
24th  of  August  he  was  compelled  to  ab- 
sent himself  from  business  by  domestic 
affliction.  The  plaintiff  did  not  attend 
any  of  the  meetings  of  the  company  above 
referred  to,  but  he  did  not  dissent  from  the 
resolutions  passed  at  them.  It  was  proved 
that  the  notices  of  the  meetings  of  the  12th 
and  29th  of  April  and  the  circular  of  the 
12th  of  June  were  duly  sent  by  post  to 
the  plaintiff  at  his  registered  address — 
namely,  the  Stock  Exchange — in  accord- 
ance with  the  provisions  of  the  articles  of 
association  of  the  old  company.  In  answer 
to  this  the  plaintiff  stated  that  he  had  no 
recollection  of  having  seen  any  of  the  cir- 
culars, except  a  notice  and  forms  of  appli- 
cation, which  were  proved  by  the  evidence 
to  have  been  posted  along  with  the  circular 
of  the  12th  of  June,  and  that  to  the  best 
of  his  knowledge  and  belief  no  other  cir- 
cular was  ever  received  at  his  office.  The 
plaintiff,  however,  admitted  that  in  June, 
1889,  and  shortly  before  the  17th  thereof, 
the  liquidator  called  on  him  at  the  door  ot 
the  Stock  Exchange,  and  asked  him  how 
many  shares  he  would  be  willing  to  take 
up,  and  that  he  iold  him  he  intended  to 
take  up  his  proportion,  and  no  more. 
Upon  this  evidence  the  Court  assumed 
that  the  notices  and  circulars  were  duly 
received  at  the  plaintiffs  office,  and  that 
previously  to  the  17th  of  June  he  was,  or 
with  reasonable  diligence  might  have  been, 
aware  of  the  obligation  which  lay  on  him, 
under  the  special  resolutions,  to  send  an 
application  for  shares  by  the  25th  of  June. 
He  did  not,  in  fieujt,  send  any  application 
by  that  date ;  but  on  his  return  to  busi- 
ness, on  the  24th  of  August,  he  filled  up 
the  form  of  application  and  sent  it  to  the 
liquidator.  At  this  time,  however,  the 
liquidator  had  carried  into  effect  the  ar- 
rangements mentioned  in  the  circular  of 
the  12  th  of  June,  and  consequently  was 
unable  to  give  him  any  shares.  After 
some  correspondence  between  the  solicitors 
of  the  plaintiff  and  the  liquidator  this  ac- 
tion was  commenced  on  the  2nd  of  October, 
by  writ,  asking  a  declaration  that  the  agree- 
ment entered  into  between  the  old  com- 
pany and  the  new  company  was  idtra  vires 
the  old  company  and  inoperative  and  void, 
and  an  injunction  to  restrain  the  old  com- 
pany and  the  liquidator  from  carrying  into 
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effect  the  said  agreement,  or,  in  the  alter- 
native, from  carrying  it  into  effect,  except 
upon  allotting  or  causing  to  be  allotted  to 
the  plaintiff  ^ares  in  accordance  with  the 
scheme  sanctioned  by  the  resokitions  of 
April.  Notice  of  motion  framed  in  accord- 
ance with  the  second  of  these  alternatives 
was  given,  but  it  was  afterwards  amended, 
and  was  now  to  the  effect  above  stated. 
The  new  company  had  allotted  all  their 
capital,  in  accordance  with  the  agreement 
with  the  old  company,  and  had  been  put 
in  possession  of  the  property  of  the  old 
company,  though  a  legal  conveyance  had 
not  actually  been  made. 

Graham  HaatingSy  Q.C.,  and  FarweU,  for 
the  plaintiff. — The  clause  in  the  scheme 
limiting  a  time  within  which  shareholders 
of  the  old  company  must  apply  for  shares 
in  the  new,  is  vlt/ra  vires,  and  vitiates  the 
whole  transaction — Griffiths,  Paget  (l)and 
Clinch  V.  Th^e  Financial  Corporation  (2). 

The  liquidator  is  not  merely  selling  the 
assets  of  the  company,  he  is  actually 
giving  them  away,  or  rather  pa3dng  some 
one  to  take  them.  That  must  be  vUra 
vires. 

Section  161  merely  enables  the  liqui- 
dator to  substitute  shares  for  cash,  and 
to  distribute  those  shares  amongst  the 
shareholders.  If  the  liquidator  were  dis- 
tributing cash,  could  he  say  to  the  share- 
holders, "  Unless  you  apply  before  a  certain 
time  your  shares  will  be  forfeited  "  1  There 
has  been  no  acquiescence  by  the  plaintiff, 
nor  is  he  debarred  by  delay. 

Grosvenor  Woods  and  Kerly,  for  the 
liquidator. — The  scheme  is  in  the  common 
form  which  has  been  frequently  sanctioned 
by  the  Courts.  The  terms  of  the  Act  are 
quite  general  and  very  wide.  The  liqui- 
dator has  power  to  sell  for  "  any  benefit." 

In  In  re  The  Bank  of  Hindustan,  China, 
and  Japan  (Limited) ;  Higgs's  Case  (3) 
it  was  held  that  the  shareholder  is  not 
bound  to  accept  the  shares ;  and  it  is  dis- 
tinctly pointed  out  in  that  case  that  there 
is  no  inequality  in  the  forfeiture  of  his 
shares  if  he  neglects  to  express  his  dissent 

(1)  45  Law  J.  Bep.  Chanc.  493 ;  Law  Eep. 
5  Ch.  D  894. 

(2)  38  Law  J.  Rep.  Chanc.  1;  Law  Bep. 
4  Chanc.  117. 

(3)  2  Hem.  &  H.  667. 


Digitized  by 


Google 


lOCHAKLMAS  1889  to  MICHAELMAS  1890. 


Vol.  59.] 

PottlethwaUe  v.  Port  Philip  ^o,  €hld  Mining 
as  prescribed  by  the  section.  With  regard 
to  the  limitatioii  of  time,  there  are  many 
cases  in  which  such  a  limitation  has  been 
sanctioned — Zuccani  v.  The  Nac^ii/pai  Gold 
Mining  Ciymptmy  (4)  and  The  Southport 
and  West  Lancashire  Banking  Compaaiy 
{Limited)  (b).  Bee&hoHealeyonCompa/ny 
Law  and  Practice  (2nd  ed.),  377. 

There  must  be  a  time  limited  for  the 
exercise  of  the  option,  otherwise  the  capital 
would  never  be  raised.  The  liquidator 
must  realise  the  shares  like  any  other 
assets.  It  would  be  startling  if  such 
schemes  as  the  pi-esent  one  were  now  to 
be  held  invalid. 

GrijffUh  V.  Paget  (1)  does  not  apply  here. 
In  that  case  there  were  two  classes  of 
shareholders,  having  different  rights  inter 
««,  and  what  was  decided  was  that  you 
could  not  alter  the  rights  as  between  those 
two  classes.  Here  w6  are  not  proposing 
to  fiivour  any  particular  class  of  share- 
holders.    There  is  no  inequality  at  all. 

In  SouthaU  v.  The  British  Mutual  Life 
Assurance  Society  (6)  a  clause  in  an  amal- 
gamation agreement  providing  that  part 
of  the  purchase-money  should  be  paid  to 
the  directors  of  the  selling  company  by  way 
of  bonus  was  held  not  to  vitiate  the  trans- 
action. The  plaintiff  has  acquiesced  in 
what  has  been  done.  After  the  resolu- 
tions were  confirmed,  he  said, "  Don't  upset 
everything,  but  give  me  my  shares."  He 
cannot  now,  on  an  interlocutory  applica- 
tion, obtain  the  relief  which  he  claims. 

In  Clin^  V.  The  Financial  Corporation 
(2)  the  same  difficulty  did  not  arise. 
Even  in  cases  of  uUra  vires  the  Court  will 
not,  where  complications  of  interest  have 
arisen,  necessarily  upset  the  whole  trans- 
action— The  European  Assurance  Society 
Arbitration  (7). 

Buddey,  Q.C.y  and  G.  F,  Hart,  for  the 
new  company. — ^The  point  in  this  case  is 
one  of  great  importance.  If  the  contention 
of  the  applicant  is  right,  section  161  would 
be  unworkable.  We  admit  that  it  is  not 
competent  for  the  majority  to  vote  away 
the  property  of  the  minority. 

(4)  61  L.T.  176. 

(5)  Palmer's  Company  Precedents  (4th.  ed.), 
587. 

(6)  40  Law  J.  Rep.  Chanc.  698;  Law  Rep. 
6  Chanc.  614. 

(7)  17  Sol.  J.  403. 


205 


Co. 

Griffith  V.  Pa^et  (1)  does  not  apply.  It 
is  contended  on  behalf  of  the  applicant 
that  the  section  provides  that  the  liqui- 
dator may  sell  and  distribute  amongst  all 
the  members.  That  is  not  so,  because  it 
does  not  include  those  who  are  dissentient 
or  unwilling.  What  is  to  be  done  if  all 
the  shareholders  do  not  come  in  within 
a  reasonable  time  %  The  section  is  not 
yet  fully  worked  out.  It  is  now  decided 
that  the  liquidator  may  seU  in  considera- 
tion of  shares  not  ftdly  paid  up.  He 
acqiiires  the  shares  for  the  purpose  of 
distribution.  In  the  course  of  that  dis- 
tribution he  offers  a  share  to  a  par- 
ticular member.  If  the  member  does  not 
accept  it,  it  becomes  a  part  of  the  assets 
of  the  company  in  liquidation,  and  it  is  the 
duty  of  the  liquidator  to  sell  it  if  he  can. 
The  new  company  make  it  part  of  their 
bargain  because  it  is  of  the  essence  to 
them  that  somebody  should  take  the  shares 
within  a  reasonable  time.  There  is  nothing 
in  the  Act  to  prohibit  that. 

In  Weston  v.  The  New  Guston  Com- 
pany (8)  there  was  an  express  decision  of 
the  Court  of  Appeal  upon  the  point. 
.  In  Zticcani  v.  The  Nacupai  Gold  Min- 
ing Company  (4)  there  vras  no  limit  of 
time. 

The  3c?.  per  share  paid  to  the  Gold  Trust 
Company  is  not  paid  by  the  old  company, 
but  by  the  new.  Schemes  containing 
similar  provisions  have  constantly  been 
sanctioned.  See  Lindley  on  Companies 
(p.  896)  and  The  Llcmrwst  Lead  Mining 
Compa/ny  (9). 

Graham  Hastings,  Q.C,  in  reply. — There 
is  no  universal  practice  to  sanction  such 
a  provision  in  a  scheme.  Although  no 
doubt  such  schemes  have  been  sanctioned, 
the  point  has  never  been  brought  specific- 
.  ally  before  the  Courts. 

Griffith  V.  Paget  (1)  is  a  distinct  decision 
that  where  the  powers  of  the  161st  section 
are  exercised,  the  company  can  do  no  more 
than  decide  on  the  nature  of  the  considera- 
tion to  be  accepted. 

The  Legislature  has  expressly  laid  down 
that  dissent  must  be  within  a  certain  time. 
It  would  be  an  extraordinary  thing  to 


B18 


(8)  1  Megone,  362. 

(9)  Palmer's  Company  Precedents  (4th  ed.), 
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Pogtlethnmte  v.  Port  Philip  ^c.  Gold  Mvnmg 
import  into  the  Act  an  express  provision 
that  a  shareholder  must  assent  within  a 
certain  time  or  lose  his  shares. 

In  Weston  v.  The  New  Gtcston  Compcmy 
(8)  and  Zwccani  v.  The  Nacupai  Gold 
Mining  Company  (4)  the  point  did  not 
arise,  and  the  Judges  did  not  intend  to 
decide  it. 

In  NichoU  v.  The  Eherhwrdt  Company 
(10)  the  Court  of  Appeal  recognised  the 
seriousness  of  the  point,  but  did  not 
decide  it. 

[He  also  referred  to  Alexanders,  Simp- 
son (11).] 

Cur,  adv.  wU. 

Stirling,  J.,  stated  the  facts,  and  con- 
tinued : — ^Two  objections  are  urged  against 
the  plamtiff 's  title  to  relief— first,  it  is  said 
that  the  resolutions  and  agreement  are 
within  the  powers  of  the  old  company  and 
are  valid ;  and,  secondly,  that  even  if  they 
are  not,  the  plaintiff  is  debarred  from  relief 
by  delay  and  acquiescence.  With  regard 
to  the  first  of  these  objections,  it  was  urged 
that  the  shares  to  be  received  in  compen- 
sation for  the  sale  to  the  new  company 
were  not  for  the  purpose  of  distribution, 
among  the  members  of  the  old  company 
within  the  meaning  of  section  161.  It 
was  not  disputed  before  me,  and  it  is 
shewn  by  the  case  of  In  re  The  City  and 
County  Investment  Company  (12)  before 
the  Court  of  Appeal,  as  well  as  by  other 
cases,  that  a  sale  may  be  made  for  shares 
to  which  a  liability  attaches ;  and,  further, 
that  in  such  a  case  the  new  shares  may  be 
given  directly  to  the  shareholders  of  the 
old  company,  and  need  not  in  the  first 
instance  go  to  the  liquidator,  the  reason 
being,  as  is  stated  by  the  late  Master  of 
the  Kolls,  that  "  it  is  perfectly  well  known 
that  the  liquidator  will  not  take  shares, 
which  are  not  fully  paid  up."  On  the 
other  hand,  it  was  decided  in  Higga's 
Case  (3)  that  a  shareholder,  even  although 
he  has  not  expressed  his  dissent  from  the 
special  resolution  sanctioning  the  sale, 
cannot  be  compelled  to  accept  the  shares 
in    the    new  company  against  his   will. 


(10)  Antey  p.  103.' 

(11)  Ante,  p.  137  ;  Law  Rep.  43  Ch.  D.  139. 

(12)  49  Law  J.  Rep.  Chanc.  195 ;  Law  Rep. 
13  Cb.  D.  476. 
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How,  then,  are  shares  to  which  a  liability 
is  attEiched,  which  the  liquidator  will  not 
take,  and  the  shareholders  cannot  be  com- 
pelled to  accept,  to  be  distributed  among 
them  pursuant  to  section  161  ?  The  an- 
swer is,  by  giving  to  every  shareholder 
who  does  not  dissent  what  in  substance 
amounts  to  an  option  to  take  shares  in  the 
new  company;  and  if  the  scheme  under 
consideration  had  been  filmed  in  this 
simple  form,  I  conceive  its  validity  would 
not  (regard  being  had  to  the  decisions  to 
which  I  have  referred)  have  been  open  to 
question.  If  the  shareholder  fails  to  exer- 
cise his  option,  the  result  is  that  he  loses 
all  interest  in  the  shares  which  he  might 
have  taken,  but  is  bound  by  the  resolu- 
tions ^hich  have  been  passed.  This  is 
laid  down  by  Lord  Hatherley  in  Iliggs^s 
Case  (3)  and  also  in  Clinch  v.  The  Financial 
Corporation  (1 3).  This  being  so,  it  is  next 
to  be  considered  within  what  time  the 
option  is  to  be  exercised.  It  seems  clear 
that  it  cannot  remain  open  for  ever.  The 
distribution  contemplated  by  section  161 
must  take  place  before  the  close  of  the 
winding-up,  in  the  course  of  which  the 
sale  is  made.  It  is  said  that  the  option 
ought  to  remain  open  until  the  liquidator 
has  obtained,  under  section  138,  the  direc- 
tion of  the  Court  as  to  any  shares  which 
a  shareholder  who  has  not  dissented  has 
abstained  fix>m  accepting.  The  liquidator 
may,  no  doubt,  if  he  sees  fit,  protect  him- 
self by  an  application  to  the  Court  in 
reference  to  the  distribution  of  the  shares ; 
but  I  see  nothing  which  renders  it  obli- 
gatory on  him  to  take  such  a  course.  All 
that  seems  incumbent  on  him  to  do  is  to 
take  care  that  each  shareholder  has  afforded 
to  him  reasonable  opportunities  of  obtain- 
ing, if  he  is  so  minded,  the  shares  intended 
for  him ;  and  if,  having  done  this,  the 
liquidator  is  able  to  wind  up  the  affairs 
of  the  company  and  close  the  liquidation 
without  recourse  to  the  Court,  he  appears 
to  me  to  be  entitled  to  do  so.  The  ques- 
tion, however,  affects  not  only  the  selling 
company, but  also  the  purchasing  company. 
Every  company  is  interested  in  knowing 
who  constitute  the  body  of  its  own  share- 
holders, more  particularly  when  a  liability 

(13)  37  Law  J.  Rep.  Chanc.  281  (287) ;  Law 
Rep.  6  Eq.  450  (472-3). 
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attaches  to  the  shares.     In  the  pi*esent 
case  the  company,  having  been  formed  to 
work  a  gold  mine,  was  of  a  highly  specu- 
lative character,  and  the  liability  attached 
to  the  shares  was  intended  to  furnish  the 
means  of  obtaining  the  capital  necessary 
for  working  the  mine.     Under  these  cir- 
cumstances it  was  only  reasonable  for  the 
purchasing  company  to  stipulate,  and  for 
the  liquidator  and  shareholders  of  the  sell- 
ing company  to  agree,  that  a  limited  time 
should  be  £xed  within  which  alone  the 
option  should  be  exercisable;  and  I  see 
nothing  in  section  161  (as  interpreted  by 
the  decisions  to  which  I  have  referred)  to 
prevent  this  from  being  done.     In  my 
opinion,   therefore,  the  scheme  was  not 
vitiated  by  the  insertion  of  a  limit  of  time 
within  which  the  option  was  to  be  exer- 
cised, provided  the  limit  was  such  as  to 
leave  the  option  available  for  a  reasonable 
time.     I  am  confirmed  in  this  conclusion 
by  such  authority  as  is  to  be  found  on  the 
point.     In   the  first  place,  schemes  con- 
taining similar  clauses  are  shewn  to  have 
been  repeatedly  sanctioned  by  the  Court. 
It  is  true  that  in  no  case  does  the  point 
appear  to  have  been  formally  adjudicated 
upon;  nevertheless,  I  cannot  think  that 
it  entirely  escaped  observation,  and  it  ap- 
pears to  me  that  some  weight  is  due  to 
the  circumstance  that  such  clauses  were 
passed  without  objection  by  Sir  G.  Jessel 
and  Vice-Chancellor  Hall.     Next,  I  have 
said  that  if  the  scheme  had  been  formed 
so  as  simply  to  give  each  shareholder  an 
option  without  limiting  any  time  for  its 
exercise,  it  is  difficult  to  see  how  objection 
could  have  been  taken  to  it.     Now,  in  the 
case  oiZvAxani  v.  The  Nacupai  Gold  Mirdng 
Company  (4),  Lord  Justice  Fry  laid   it 
down  that,  no  time  being  limited  by  the 
scheme  then  under  consideration  for  the 
exercise  of  the  option,  it  must,  as  a  matter 
of  law,  be  exercised  vdthin  a  reasonable 
time.     The  reasoning  which  led  the  Lord 
Justice  to  that  conclusion  appears  to  me 
to  be  applicable  to  the  present  case,  and 
to  shew  that  here  also  the  option,  if  no 
time  had  been  prescribed  for  the  exercise 
of  it,  must  have  been  exercised  within  a 
reasonable  time.     If  this  be  so,  it  seems  to 
me  that   the   scheme  cannot  be  vitiated 
merely   by    the    circumstance    that    the 
scheme  itself  fixes  that  reasonable  time. 
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It  was  said,  however,  that  in  NichoU  v. 
The  Eherhardt  Compomy  (10)  the  Court  of 
Appeal  had  expressed   doubt  as  to  the 
validity    of   such   stipulations.     In   that 
case,  however,  the  limit  of  time  was  left 
to  be  determined,  not   (as  here)  by  the 
liquidator  of  the  old  company,  but  by  the 
dii'ectors  of  the  new  company,  and  it  was 
provided  that  all  shares  which  should  not 
be  applied  for  within  such  time  should  be 
at  the  disposal  of  the  new  company — the 
latter  being  a  different  provision  from  that 
which  is  found  in  the  present  case.     Even 
there,  however,  as  I  read  the  judgments 
delivered  ia  the  Court  of  Appeal,  no  great 
weight  appears  to  have  been  given  to  the 
objection  which  was  raised  to  the  limita- 
tion of  time  for  the  exercise  of  the  option ; 
the  objection,  which  was  felt  to  be  serious, 
being  that  to  the  second  of  the  provisions 
I  have  mentioned.     In  the  present  case 
it  is  not  suggested,  or  at  all  events  it  is 
not  proved,  that  the  limit  of  time  which 
was    ultimately  fixed   by  the  liquidator 
was  unreasonable,  and  in  my  opinion  the 
first  and  second  resolutions  wei'e  not  be- 
yond the  powers  of  the  company.     Then 
is  the  third  resolution  invalid  ?     I  think 
not.     It  appears  to   me,  when  careftdly 
examined,  to  be  really  for  the  benefit  of  a 
shareholder  who   does  not   exercise  the 
option  given  to  him.     Such  a  shareholder 
not  exercising  the  option  reserved  to  him 
would,  according  to  the  decision  of  the 
Court  of  Appeal  in  Weston  v.  The  New 
Guston  Compcmy  (8),  lose  all  his  interest 
in  the  shares  of  the  purchasing  company ; 
but,  instead  of  this,  a  further  chance  of 
benefit  is  given  to  him  by  the  provisions 
of  the  third  resolution.     This  resolution, 
in  effect,  provided  that  the  liquidator  shall 
(without  coming  under  any  legal  obliga- 
tion so  to  do)  be  at  liberty  to  make  the 
most  on  behalf  of  the  shareholders  of  the 
option,  accountiDg  to  them  for  any  pre- 
mium to  be  received,  less  the  costs  and 
expenses  of  realisation.     No  loss  or  lia- 
bility is  thrown  on  the  old  shareholders, 
for  by  clause  3  of  the  agreement  any  ex- 
penses incurred  by  the  liquidator  are  to 
be  borne  by  the  new  company,  while  any 
benefit  which  may  result  from  the  dealings 
of  the  liquidator  comes  to  the  shareholder. 
In  my  opinion,  therefore,  the  scheme  is, 
in   substance,    one    for  the  distribution 
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PostlethnxMe  v.  Port  PMlvp  ^o,  Gold  Mining 
among  the  shareholders,  who  do  not  dis- 
sent, of  shares  to  which  liability  attaches, 
and  is  within  the  terms  of  section  161  of 
the  Companies  Act,  1862.  In  coming  to 
this  conclusion  I  conceive  that  I  am  not 
departing  jfrom  anything  decided  or  laid 
down  in  QriffiOia  v.  Taget  (1).  In  that 
case  there  was  an  attempt  to  distribute 
the  shares  which  constituted  the  considera- 
tion for  the  sale  in  a  different  way  from 
that  in  which  a  money  consideration 
would  have  been  divided,  so  that  some  of 
the  shareholders  would  have  been  de- 
prived of  the  property  to  which  they  were 
entitled.  That  was  held  to  be  invalid. 
In  this  case  there  is  not  in  the  resolutions 
as  I  read  them  any  such  attempt.  There 
is  no  interest  conferred  on  assenting 
shareholders  of  which  non-assenting  share- 
holders are  attempted  to  be  deprived.  On 
the  contrary  the  utmost  appears  to  have 
been  done  for  their  benefit.  Under  these 
oirctunstances  I  think  it  is  unnecessary 
for  me  to  express  an  opinion  on  the 
second  point,  beyond  this,  that  it  appears 
to  be  open  to  serious  doubt  whether  a 
shareholder  who  previously  to  the  17th  of 
June  expressed  his  willingness  to  take 
up  his  proportion  of  shares,  who  on  the 
24:th  of  August  sent  in  an  application  for 
those  shares,  and  who  did  not  previously 
to  the  2nd  of  October,  even  if  he  did  at 
that  time,  challenge  the  validity  of  the 
resolutions,  is  not  precluded  from  claim- 
ing the  relief  founded  on  their  invalidity 
in  a  case  where  these  resolutions  have 
been  acted  on  to  the  extent  which  here 
appears. 

The  motion  is  refused. 


Solicitors— Snell,  Son  &  Greenip,  for  plaintiff ; 
Kerly,  Son  &  Verden,  for  liquidator ;  Michael 
Abrahamfl,  Son  &  Co.,  for  the  new  company. 
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NOBTH,  J, 

1889. 
Oct.  31. 


In  re  blackbubn  ; 

SMILES  V,   BLACKBURN. 


Power  of  Appointment — Execution — 
WiU — Codicil — Confirmation, 

By  a  marriage  settkmeTit  of  1853  per- 
aonal  estate  was  settled  upon  trusts  for  the 
husband  and  wife  during  their  lives,  and 
then  upon  trusts  for  the  children  as  the 
htisbaTid  and  wife  should  jointly  appoint, 
and,  in  defauU  of  such  appointment,  as  the 
survivor  should  appoint.  By  his  wiU,  dated 
in  1854,  tM  husband  bequsoithed  the  uUi- 
m^te  residue  of  his  property  "  of  which  he 
might  be  possessed  at  the  time  of  his  decease, 
or  over  which  lie  might  luive  any  power  of 
bequest  or  disposal,**  for  the  bmefit  of  his 
children  other  than  the  eldest  son,  who  uxu 
speciaMy  provided  for.  The  wUl  contained 
a  direction  for  the  maintSTw/nce  of  infa/nt 
children  out  of  the  income  of  such  children's 
shares.  By  a/nother  settlement,  executed  a 
few  days  after  tJie  will,  further  personal 
estate  was  settled  on  the  sa/me  trusts  as  the 
property  settled  by  the  original  settlement. 
The  wife  died  in  1882,  and  by  two  codicils^ 
both  executed  shortly  after  her  dea^,  the 
husband  co^ifirmed  his  original  wiU : — 
Held,  ^lat  the  codicils  incorporated  and 
repeated  the  provisions  of  tJie  wiU,  a/nd  that 
by  the  combined  operation  of  the  will  and 
codicil  the  settled  property  passed  under  the 
dispositions  originally  contained  in  the  uriU, 
but  which  would  have  been  inoperative 
without  the  codicils,  inasmtich  as  during 
the  wife*s  lifetime  the  power  of  appointment 
vxis  joint  only  and  not  separate. 

Originating  summons. 

By  settlement,  dated  the  4th  of  Feb- 
ruary, 1853,  and  made  in  anticipation  of 
the  marriage  then  contemplated  and 
shortly  afterwards  solemnised  between 
Joshua  Blackburn  and  Mary  Ann  Smiles, 
personal  estate  was  settled  upon  trusts  for 
the  husband  and  wife  for  their  lives,  and, 
after  the  death  of  the  survivor  of  them, 
upon  trusts  for  the  children  of  the  mar- 
riage as  the  husband  and  wife  shoidd  by 
deed  jointly  appoint,  and,  in  default  of 
such  joint  appointment,  then  as  the  sur- 
vivor should  by  deed  or  will  appoint. 

Joshua  Blackburn,  the  husband,  by  his 
will,  dated  the  11th  of  August,  1854,  gave, 
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devised,  and  bequeathed  to  trusteefi  all  his 
real  and  personal  estate,  after  payment  of 
his  debts,  funeral  and  other  expenses, 
upon  certain  trusts  therein  mentioned. 
The  testator  thereby  conferred  certain 
benefits  upon  his  wife  and  eldest  son,  and 
then  declared  that  any  other  estate  or 
property  whatsoever,  real  or  personal, 
except  any  specific  legacies  which  might 
be  contained  in  that  his  will  or  any  codicil 
thereto,  of  which  he  might  be  possessed 
at  the  time  of  his  decease,  or  over  which 
he  might  have  the  power  of  bequest  or 
disposal,  should  be  held  in  trust  for  the 
benefit  of  his  children  other  than  the 
eldest  son.  And  the  will  directed  the 
trustees,  during  the  minority  of  any  child 
or  children,  to  pay  to  the  testator's  widow 
one  half  the  income  of  the  share  or  shares 
of  such  child  or  children,  for  his,  her,  or 
their  maintenance  and  education. 

By  settlement,  dated  the  1 5th  of  August, 
1854,  and  indorsed  on  the  settlement  of 
the  4th  of  February,  1853,  further  personal 
estate  was  settled  on  the  same  trusts  as  the 
property  settled  by  the  principal  settle- 
ment. 

By  codicil  dated  the  10th  of  July,  1882, 
and  executed  shortly  after  the  wife's  death, 
which  took  place  in  May,  1882,  the  tes- 
tator, who  had  then  five  children,  two 
pons  and  three  daughters,  gave  certain 
property  to  his  younger  son  and  his 
daughtei's,  and  in  all  other  respects  con- 
firmed hLs  original  will  in  so  &ir  aa  it  was 
still  capable  of  taking  eflect.  By  another 
codicil  of  the  s^ime  date  the  testator  again 
confirmed  his  wiU,  as  well  as  the  former 
ttxlidl. 

Joshua  Blackburn,  the  testator,  died  in 
October,  1888,  and  the  present  summons 
was  taken  out  by  the  trustees  of  the 
Rettiements,  the  five  children  being  the 
defendants,  for  the  purpose  of  having  it 
determined  whether  the  will  and  codicils 
opcrate«l  as  an  exercise  of  the  powers  of 
ap{K>intment  in  the  settlements. 

W.  Druce,  for  the  trustees. 

Warrington,  for  J.  J.  B.  Blackburn,  the 
eldest  son. — The  will  was  not  an  exercise 
of  the  power  in  either  settlement,  for  the 
second  settlement  had  not  then  been  ex- 
ecuted at  all,  and  the  testator  had  no  sole 
power  of  appointment,  his  wife  being  still 
Vol.  69.— Chano. 


living — Cave  v.  Ccvoe  ( 1 ).  Moreover,  the  tes- 
tator shews  by  his  language  that  he  does 
not  intend  the  will  to  operate  as  an  appoint- 
ment— In  re  Cotton  ;  Wood  v.  Cotton  (2). 
The  codicils  only  keep  the  will  alive  so  for 
as  it  was  effective  originally,  and  give  it 
no  wider  operation  than  it  had — Holmes 
V.  Coghill  (3)  and  Hope  v.  Hope  (4). 

Swinfen  Eady^  for  the  younger  son  and 
the  daughters. — ^The  effect  of  the  con- 
firmation of  the  will  by  the  codicils  is  to 
repeat  the  provisions  of  the  will,  where 
unaltered,  as  at  the  date  of  the  codicils. 
The  testator  was  then  the  survivor  of  him- 
self and  his  wife,  capable  of  executing  a 
sole  appointment,  and  the  language  of  the 
will,  then  repeated,  was  operative  as  an 
execution  of  the  powers. 

Warrington,  in  reply. 

North,  J.  [stated  the  fects,  and  con- 
tinued :]  In  this  case  it  seems  to  me  to  be 
clear  that  the  powers  were  well  exercised 
by  the  first  codicil.  I  agree  with  the  ob- 
servations of  Lord  Justice  Kni<:ht-Bruce 
in  Cave  v.  Cave  (1).  Seeing  that  the 
power  in  the  first  settlement  was  only 
exercisable  by  the  testator  alone  after  the 
death  of  his  wife,  and  that  when  the  tes- 
tator executed  his  wiU  the  wife  was  alive, 
the  making  of  this  will  was  not  an 
exercise  of  the  power  in  that  settlement, 
and  still  less  coiild  it  be  an  exercise  of  the 
power  in  the  later  settlement,  which  it- 
self had  not  then  been  made. 

It  seems  to  me,  however,  that  the  codicil 
had  the  eflect  of  repeating  the  will,  and 
making  it  as  good  and  effectual  as  if  it 
had  been  executed  for  the  first  time  after 
the  death  of  the  wife.  In  other  words, 
the  codicil  has  the  same  effect  as  if  the 
very  words  of  the  will  were  repeated  in 
it.  It  is  important  to  bear  in  mind  that 
this  is  not  a  case  in  which  the  will  pro- 
fesses to  be  exercising  the  particular 
power  noniinatim,  but  the  testator  is  in- 
tending to  exercise  every  power  of  which 
he  shall  be  possessed  at  his  death,  and  the 
reason  for  which  the  intention  fiEtiled  in 
Hope  V.  Hope  (4)  was  that  the  particular 

0)  8De6ex,  M.  &G.  131. 

(2)  68  Law  J.  Rep.  Chanc.  174 ;  Law  Rep. 
40  Ch.  D.  41. 

(3)  7  Ves.  499. 

(4)  5  GifE.  13. 
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part  of  the  will  was  not  sufficiently  precise 
and  definite.  Here,  as  a  matter  of  con- 
struction,  the  effect  of  the  codicil  is,  by 
relation  to  the  words  of  the  will,  to  express 
an  intention  to  execute  every  power  exer- 
cisable by  the  testator  at  his  death.  Now 
at  the  time  when  the  codicil  was  executed 
the  powers  in  both  settlements  were  cap- 
able of  being  exercised,  and,  in  my  opinion, 
the  effect  is  just  the  same  as  if  the  codicil 
had,  in  so  many  words,  bequeathed  and 
devised  all  the  estate  over  which  the  tes- 
tator might,  at  the  time  of  his  death,  have 
the  power  of  bequest  or  disposal.  I  come, 
therefore,  to  the  conclusion  that,  on  the 
words  of  the  will  incorporated  into  the 
codicil,  the  powers  were  well  executed. 

But  then  it  is  said  that  the  other  parts 
of  the  will  are  inconsistent  with  this  con- 
struction, and  on  this  part  of  the  argu- 
ment reUance  has  been  placed  on  my 
decision  in  In  re  Cotton ;  Wood  v.  Cotton 
(2).  But  that  case  stood  on  an  entirely 
different  footing ;  there  were  there  provi- 
sions in  the  will,  such  as  those  with  refer- 
ence to  payment  of  debts  and  to  other 
matters,  and  in  particular  a  direction  as 
to  maintenance,  which  precluded  me  from 
finding  a  sufficient  indication  of  an  inten- 
tion to  exercise  the  power.  It  is,  no  doubt, 
the  case  that  there  is  here  also  a  provision 
for  maintenance;  but  the  direction  that 
the  trustees  are  to  make  certain  payments 
to  the  testator's  wife  out  of  income  can 
only  refer  to  payments  out  of  the  testator's 
own  unsettled  property;  for  under  the 
settlements  the  wife  was  herself  entitled 
to  the  whole  income  of  the  settled  pro- 
perty. I  think,  therefore,  that  neither 
the  direction  as  to  maintenance  nor  any 
other  part  of  the  will  is  sufficient  to  pre- 
vent my  coming  to  the  conclusion  that 
there  was  an  intention  to  exercise  such 
powers  as  are  conferred  by  the  settle- 
ments. 


Solicitors— Druces  k  Attlee,  for  plaintiffs  and 
defendants  other  than  J.  J  B.  Blackburn  ; 
P.  W.  Chandler,  for  defendant  J.  J.  B.  Black 
burn. 


OBTH,  J.    ^ 

1889.       \ 
t.  29,  30. ) 


CHBISnE  V.  THB  NORTHERN 
COUNTIES  PERMANENT  BENE- 
FIT BUILDING  SOCIETT. 


North,  J. 

1889. 
Oct. 

Building  Society — Dispute  with  With- 
drawing Member — Arbitration — Appoint- 
ment  o/ Arbitrators  a/ter  Action  commenced. 

By  one  oj  the  rules  of  a  benefit  building 
society  it  was  provided  UuU  every  dispute 
between  the  society  and  any  member  in 
which  tJie  decision  of  the  board  should 
not  be  deemed  satisfactory  should  be 
settled  by  a  reference  to  arbitratioyi  pur- 
suant to  the  Building  Societies  Acty  1874, 
and  tliat  five  arbitrators  should  be  elected 
by  the  members  at  a  general  meeting,  .A 
dispute  having  arisen  between  a  member 
who  had  given  notice  of  withdrawal  and 
the  society  as  to  the  amount  which  the 
member  woe  entitled  to  receive  on  with- 
drawal, an  aetion  was  commenced  by  the 
member  against  the  society  to  enforce  his 
claim.  At  the  date  of  the  issue  of  the  writ 
in  the  action  no  arbitrators  had  been  ap- 
pointed pursuant  to  the  rules.  After  the 
vorit  Jtad  been  served  a  meeting  of  members 
woe  held,  and  five  persons  were  dected  arbi- 
trators. TJie  society  then  took  out  a  sum- 
mons to  stay  all  further  proceedings  in  the 
action  and  to  have  all  moMers  in  dispute 
referred  to  arbitration  pursiujmt  to  the  rules 
of  the  society : — Held,  that  the  society  could 
not,  after  litigatioti  had  commenced,  nomi- 
nate the  tribunal  to  decide  the  question  in 
dispute. 

Adjourned  summons. 

The  society  was  registered  under  the 
Act  6  &  7  Will.  4.  c.  32,  on  the  24th  of 
September,  1866. 

The  rules  of  the  society  contained  the 
following  (among  other)  provisions : — 

Rule  70 :  "  Ajay  member  who  may  be 
desirous  of  withdrawing  invested  shares 
shall  at  any  time  be  entitled  to  receive 
back  the  net  amount  of  his  subscriptions, 
as  soon  as  there  are  funds  available,  with 
such  interest  as  the  committee  may  de- 
termine. If  more  than  one  shall  give 
notice  to  withdraw,  the  conunittee  shall 
order  such  withdrawals  to  be  paid  in  ro- 
tation, according  to  the  priority  of  the 
notices,  provided  always  that  the  widows 
and  children  of  deceased  members  shall 
have  preference.     But  in  all  cajses  a  pro- 
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portionate  share  of  the  expenses,  if  re- 
quired, shall  be  first  deducted.  Any  per- 
son who  shall  give  notice  to  withdraw  his 
invested  shares  shall  thereupon  cease  to 
be  a  member  of  this  society  (in  respect  of 
the  shares  withdrawn),  and  forfeit  all  in- 
terest therein." 

Rule  76  :  « It  shall  be  lawful'to  repeal 
or  make  any  alteration  or  amendment  of 
these  rules  in  the  manner  directed  by 
10  Geo.  4.  c.  66.  s.  9,  as  under."; 

Rule  77  :  "  In  case  the  committee  for  the 
time  being  shall  be  unable  to  determine 
any  matter  of  dispute  or  difference  which 
shall  arise  between  the  society  or  the 
trustees  or  officers  thereof  or  any  person 
acting  under  them,  or  any  member  or 
members  thereof,  or  any  person  or  persons 
legally  claiming  on  behalf  of  any  member 
or  members  thereof,  respecting  the  con- 
struction of  these  rules,  or  any  clause  there- 
in, or  any  by-laws,  additions,  alterations, 
or  amendments  thereof,  or  respecting  any 
other  matter,  cause,  or  thing  whatsoever, 
whether  financial,  personal,  clerical,  mat- 
ters of  fiEict,  casualties,  or  fines  or  allow- 
ances, or  otherwise,  reference  shaU  be 
made  to  arbitration  pursuant  to  10 
Geo.  4.  c.  56.  s.  27.  At  the  first  meet- 
ing of  this  society,  after  the  enix>lment  of 
its  rules,  five  arbitrators  shall  be  named 
and  elected,  none  of  whom  being  directly 
or  indirectly  beneficially  interested  in  the 
funds  of  the  society.  In  each  case  of  dis- 
pute, the  names  of  the  arbitrators  shall  be 
written  on  pieces  of  paper  and  placed  in  a 
box  or  glass,  and  the  three  whose  names 
are  first  drawn  by  the  complaining  party 
shall  be  the  arbitrators  to  decide  the 
matter  in  dispute." 

Rule  78 :  "  Every  member,  or  any  person 
claiming  under  a  member,  whether  he 
shall  have  executed  a  mortgage  to  the 
society  or  not,  shall  be  bound  by  and 
subject  to  these  rules,  and  by  alterations 
and  amendments  thereof." 

The  plaintiff  was  the  holder  of  thirty  1 OZ. 
shares,  and  part  of  another  share,  and  in 
respect  of  these  shares  he  had  paid  sub- 
scriptions amounting  together  to  303/. 

On  the  15th  of  April,  1887,  the  plaintiff 
gave  notice  to  the  secretaiy  of  his  desire 
to  withdraw  fix>m  membership,  and  claimed 
payment  of  303/. 

On  the  24th  of  June,  1887,  the  society 
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was  registered  under  the  Building  Societies 
Act,  1874. 

At  a  special  meeting  of  the  society,  held 
on  the  19th  of  January,  1888,  it  was  re- 
solved to  rescind  rule  70,  and  to  substi- 
tute a  different  rule.  At  a  meeting  held 
on  the  3rd  of  February,  1888,  it  was  re- 
solved to  rescind  all  the  then  existing 
rules  and  to  substitute  an  entirely  new 
set  of  rules. 

These  new  rules  contained  (among  other) 
the  following  provisions  : — 

Rule  15  :  "  (6)  In  the  event  of  any  loss 
occurring  to  the  society  on  any  mortgage, 
or  any  expense  or  loss  whatever,  or  in  the 
event  of  there  being  any  apprehended  loss 
or  expense,  the  same  shall  be  charged 
upon  and  divided  amongst  all  the  ordi- 
nary invested  shares  then  in  the  society, 
in  proportion  to  the  amount  of  subscrip- 
tions on  each  share,  including  arrears. 

**  (7)  All  ordinary  invested  shares  that 
may  be  withdrawn  shall  have  deducted 
from  them  a  &ir  proportion  of  such  loss 
or  apprehended  loss,  and  the  board  may 
estimate  from  time  to  time  the  amount  of 
such  loss  or  apprehended  loss,  and  there- 
upon make  such  deduction  or  charge  as 
aforesaid. 

'*  (9)  A  member  who  has  given  notice 
to  withdraw  his  shares  shall  continue  to 
be  a  member,  but  shall  not  be  entitled  to 
vote  at  or  take  part  in  any  meeting  of 
the  society,  and  he  shall  not  by  reason  or 
in  consequence  of  such  notice,  or  other- 
wise, cease  to  be  a  member  of  the  society, 
but  shall  continue  to  be  bound  by  these 
rules,  and  by  all  alterations  and  amend- 
ments thereof,  until  he  shall  have  received 
the  amount  payable  in  respect  of  his 
shares." 

Rule  32  :  "(1)  Every  dispute  between 
the  society  or  the  board,  and  any  member 
or  person  claiming  by  or  through  any 
member  or  under  the  rules,  on  which  the 
decision  of  the  board  shall  not  be  deemed 
satisfactory,  shall  be  settled  by  reference 
to  arbitration,  ptu*suant  to  the  Building 
Societies  Act,  1874.  Five  arbitrators 
shall  be  elected  by  the  members  at  a 
general  meeting,  none  of  them  being  di- 
rectly or  indirectly  beneficially  intei^ted 
in  the  funds  of  the  society.  In  each  case 
of  dispute  the  names  of  the  arbitrators 
shall  be  written  on  pieces  of  paper  and 
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itis  V.  ybrthem  Counties  Building  Soo. 
placed  in  a  box,  and  the  three  whose 
names  are  first  drawn  out  by  the  com- 
plaining party  shall  be  the  arbitrators  to 
decide  the  matter  in  dispute/' 

The  society  refused  to  pay  to  the  plain- 
tifi*  the  whole  303/.,  claiming  to  make 
under  rule  15  of  their  new  rules  certain 
deductions  therefrom,  which  reduced  the 
amount  to  196Z.  19«.  6d,  The  plaintiff 
denied  the  right  of  the  society  to  make 
any  deductions,  on  the  ground  that  he  was 
not  bound  by  the  new  rules,  and  on  the 
18th  of  Apnl,  1889,  he  commenced  this 
action  against  the  society  to  enforce  his 
claim.  At  the  date  of  the  service  of  the 
writ  no  arbitrators  had  been  elected  under 
the  new  rules. 

On  the  7th  of  May,  1889,  a  special  gene- 
ral meeting  of  the  society  was  held,  at 
which  five  arbitrators  were  appointed. 
Notice  of  the  intention  to  hold  this  meet- 
ing was  sent  to  the  plaintiff. 

On  the  8th  of  May,  1889,  the  society 
took  out  this  summons  to  stay  all  further 
proceedings  in  the  action,  and  that  the 
action  and  all  matters  in  dispute  between 
the  plaintiff  and  the  society  might  be  re- 
ferred to  arbitration  pursuant  to  the  rules 
of  the  society. 

The  summons  was  adjourned  into  Court. 

Sir  Horace  Da/veyy  Q,C,,  EveriU,  Q.C, 
and  Fartoell,  for  the  society. — ^The  plain- 
tiff is  bound  by  the  new  rules,  although 
they  were  made  after  he  had  given  his 
notice  of  withdrawal.  [On  this  point  they 
referred  to  In  re  The  Argus  Life  Assurance 
Company  (1),  Eosentmrg  v.  The  Northum- 
berland Building  Society  (2),  and  Walker 
V.  The  Oeneral  MuJtnwl  BuUding  Society 

(3).: 

Napier-HiggvnSy  Q.G,,  and  Rutherford, 
for  tie  plaintiff. — ^The  plaintiff  is  not 
bound  by  the  alterations  in  the  rules. 
But,  even  assuming  that  the  plaintiff  is 
bound  by  the  new  rules,  still  the  society 
cannot,  after  action  brought,  oust  the  juris- 
diction of  the  Court  by  appointing  arbi- 
trators ad  hoc.  Walker  v.  The  Oeneral 
Mutual  Building  Society  (3)  does  not 
apply,  because  here  the  tribunal  was  ap- 

(1)  58  Law  J.  Rep.  Ghanc.  166 ;  Law  Rep. 
39  Oh.  D.  671. 

(2)  Law  Rep.  22  Q.B.  D.  373. 

(3)  Law  Rep.  36  Oh.  D.  777. 


pointed    after  the    litigation    had    com- 
menced. 

Everitty  Q.C.,  in  reply. 

North,  J.  [after  stating  the  facts,  and 
the  provisions  of  the  original  rulas  ol"  the 
society,  continued  :]  Rule  77  seems  to  me 
to  provide  for  the  determination  of  such  a 
dispute  as  that  which  has  arisen  between 
the  plaintiff  and  the  society — namely, 
whether  he  is  entitled  to  receive  back  the 
whole  of  his  subscriptions,  or  whether  any, 
and,  if  any,  what  deductions  are  to  be 
made  from  them.  I  think  also  that  the 
question  is  clearly  one  which  the  committee 
is  unable  to  determine,  because  the  matter 
has  been  put  in  the  hands  of  the  solicitoi-s ; 
a  discussion  has  taken  phice  about  it,  and 
it  is  because  the  committee  could  not 
determine  it  that  recourse  has  been  had 
to  litigation,  and  the  only  question  is 
whether  the  dispute  ought  to  be  settled 
by  an  action  in  this  Court  or  by  a  refer- 
ence to  arbitration.  The  rule  provides 
that  five  arbitrators  are  to  be  elected  at 
the  first  meeting  of  the  society  after  the 
enrolment  of  its  rules.  I  have  ali'eady 
during  the  argument  intimated  an  opinion 
that  that  provision  is  merely  directory  and 
not  compiilsory,and  that  if  for  any  reason  it 
happened  that  the  arbitrators  could  not  be 
appointed  at  the  first  meeting,  an  appoint- 
ment at  a  second,  and  perhaps  at  a  third, 
meeting  would  not  necessarily  be  bad. 
But  the  rule  is  very  important,  as  shewing 
that  what  is  contemplated  is  that  a  stand- 
ing body  of  arbitrators  sliall  be  elected  as 
soon  as  possible  before  any  of  the  ques- 
tions to  be  referred  to  them  should  have 
arisen,  and  it  is  out  of  that  standing  body 
so  elected  before  any  question  has  arisen 
that  three  arbitrators  are  to  be  chosen  by 
lot  to  decide  any  dispute  when  it  actually 
has  arisen.  Under  that  rule  no  arbiti-a- 
tors  were  ever  appointed,  and  at  the  time 
when  the  plaintiff  gave  his  notice  to  with- 
draw, on  the  15th  of  April,  1887,  there 
was  no  tribunal  constituted  under  the 
rules  to  which  any  dispute  could  possibly 
be  referred,  because  the  society  had  allowed 
about  twenty-one  years  to  elapse  without 
complying  with  that  i*equirement  of  the 
rules.  On  the  24th  of  June,  1887,  the 
society  proceeded  to  incorporate  them- 
selves by  registration  under  the  Act  of 
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Christie  v.  Northern  Counties  BuiJMng  8oo. 
1874,  as  they  had  a  perfect  right  to  do, 
and  the  plaintiff  acting  upon,  that  has 
issued  his  writ  against  the  society  as  de- 
fendants. It  was  suggested  that  by  suing 
them  in  that  way  he  had  estopped  himself 
from  raising  any  objection  to  their  having 
all  the  rights  which  a  body  incorporated 
under  that  Act  might  have.  I  do  not  see 
that  he  has  done  anything  of  the  kind. 
He  has  recogniised  the  fact,  to  which  he 
could  not  shut  his  eyes — namely,  that  the 
society — ^the  persons  against  whom  he  as- 
serted a  claim — ^had  become  an  incorpo- 
rated body.  Before  they  were  incorporated 
they  could  only  be  sued  in  the  names  of 
the  trustees.  But,  so  soon  as  the  society 
which  is  the  same  body  of  pei-sons  which 
was  formerly  unincorporated  became  by 
virtue  of  the  registration  capible  of  being 
sued  itself,  it  was  perfectly  competent  to 
the  plaintiiff  to  sue  it,  and,  in  my  opinion, 
he  is  in  no  worse  position  in  so  suing 
them  than  if  they  had  remained  unincor- 
porated and  he  had  sued  the  trustee?. 

[His  Lordship  then  read  rules  15  and 
32  of  the  new  rules,  and  continued  :]  The 
first  question  raised  with  regard  to  these 
rules  is  the  important  one — namely,  whe- 
ther the  rules  bind  the  plaintiflF,  who  had 
under  the  old  rules  ceased  to  be  a  member 
of  the  society  by  giving  his  notice  to  with- 
draw before  the  incorporation  of  the 
society  and  before  the  new  rules  were 
passed.  That  point  T  do  not  think  it 
necessary  to  decide  on  the  present  occa- 
sion, and  I  do  not  intend  to  decide  it. 

I  am  not  satisfied  that  the  new  rules 
are  binding  on  the  plaintiff.  But  I  will 
assume  for  the  purpose  of  my  present 
decision  that  the  new  rules  apply  to  the 
plaintiff.  But  still,  in  my  opinion,  he  is 
not  bound  to  submit  to  arbitration,  and 
for  thw  reason.  The  old  rules,  as  I  have 
pointed  out,  required  tliat  there  should  be 
standing  arbitrators  appointed  from  the 
first.  In  the  new  rule  as  to  arbitration 
there  Ls  an  alteration  of  the  language.  It 
does  not  say  when  the  arbitrators  are  to 
be  appointed.  All  it  says  is  that  "five 
arbitrators  shall  be  elected  "  by  the  mem- 
bers at  a  general  meeting.  But  it  goes  on 
to  give  directions  as  to  what  is  to  be  done 
in  each  case  of  dispute-»-namely,  that  out 
of  la  body  of  arbitrators' who  are  supposed 
to  be  then  existing — a  standing  body  of 
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arbitrators — ^three  are  to  be  selected  by 
lot.  This  is  based  on  the  assumption  that 
the  society  have  already  done  their  duty 
by  electing  five  good  and  competent  arbi- 
trators for  the  general  purpose  of  arbitra- 
tion, and  then  the  bargain  is  that  three 
persons  chosen  by  lot  out  of  the  five  shall 
decide  the  dispute.  It  is  quite  a  different 
thing  to  say  that  any  dispute  is  to  be 
refeiTed  to  the  decision  of  a  tribunal  such 
as  that  to  which  I  am  now  asked  to  send 
this  dispute.  No  arbitrators  had  been 
appointed  under  the  original  rules,  and  no 
arbitrators  had  been  appointed  under  the 
new  rulas  down  to  the  time  when  this  dis- 
pute arose.  It  was  found  that  the  board 
could  not  settle  it,  and  the  parties  must 
settle  it  in  some  legal  way,  and  there 
being  no  other  course  open  to  the  plaintiff, 
he  issued  his  writ  in  the  action.  At  the 
time  when  the  writ  was  issued  the  dispute 
could  not  be  referred  to  arbitration,  be- 
cause there  were  no  arbitrators  to  whom 
it  could  be  referred ;  and  it  is  impossible 
for  me  to  say  that  it  was  not  open  to  the 
plaintiff  to  issue  a  writ,  for,  if  that  were 
so,  the  omission  of  the  society  to  appoint 
arbitrators  would  deprive  him  of  any 
remedy  at  all.  In  my  opinion,  therefore, 
the  plaintiff  was  perfectly  justified  in  com- 
mencing his  action. 

Then,  after  the  wiit  had  been  served,  the 
society  proceeded  to  elect  arbitrators  by 
calling  a  general  meeting  of  the  members, 
at  which  ^ve  persons  were  elected.  They 
are  said  to  be  perfectly  competent  and 
trustworthy  persons — and  I  have  not  the 
slightest  reason  to  doubt  it.  But  still  I 
do  not  consider  that  they  constitute  a 
tribunal  such  as  is  contemplated  by  the 
rule.  That  tribunal  is  to  be  a  standing 
body  of  arbitrators,  out  of  whom,  when  a 
dispute  arises,  three  are  to  be  chosen  by 
lot.  Whereas  what  has  reaUy  happened 
is  this — no  arbitrators  to  whom  the  matter 
could  be  Inferred  were  elected  imtil  after 
the  dispute  had  gone  so  far  that  an  action 
had  been  commenced,  and  then  the  society, 
the  defendants  to  the  action,  proceeded  to 
nominate  the  judges  who  were  to  decide 
the  question  in  dispute,  and  they  aak  me 
to  say  that  the  judges  so  nominated  are 
the  only  persons  who  can  deal  with  the 
matter.  I  do  not  doubt  that  they  have 
been  properly  elected,  or  that  they  are  a 
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vesj  good  body  of  arbitrators,  perfectly 
oompetent  to  deal  with  any  dispute  which 
may  hereafter  arise.  But,  in  my  opinion, 
the  tribunal  contemplated  by  the  rule  to 
decide  a  dispute  between  a  member  and 
the  society  is  to  consist  of  three  persons 
to  be  elected  by  lot  out  of  the  standing 
body  of  arbitrators  at  the  time,  and  it  is 
not  open  to  the  society,  after  the  dispute 
has  arisen,  to  proceed  to  nominate  the 
persons  three  of  whom  are  to  be  the  judges 
of  the  dispute.  It  is  quite  true  that  these 
gentlemen  were  appointed  at  a  general 
meeting,  but  it  was  a  general  meeting  of 
members  of  the  society,  who  are  the  defen- 
dants. The  general  meeting  would  in  all 
probability  adopt  the  persons  whose  names 
were  submitted  to  it,  and  those  persons 
would  be  nominated  by  somebody.  It  is 
sufficient  to  prevent  my  sending  the  matter 
to  such  a  tribunal  that  these  gentlemen 
may  have  been  nominated  by  the  com- 
mittee or  the  directors,  or  some  of  them, 
expressly  because  they  or  some  or  one  of 
them  are  or  is  known  to  hold  a  particular 
view  on  this  subject.  Honest  and  impar- 
tial men  I  do  not  doubt  they  ai^,  but  still 
they  may  have  been  selected  because  of 
their  known  views  on  this  subject.  In 
my  opinion  the  tribunal  to  which  a  dispute 
of  this  sort  is  to  be  left  is  not  one  to  be 
chosen  by  lot  out  of  a  body  of  persons 
elected  by  one  of  the  parties  to  the  dispute 
after  the  dispute  has  arisen. 

I  think,  therefore,  that  this  action 
having  been  properly  commenced,  cannot 
be  put  an  end  to  by  referring  the  dispute 
to  arbitrators  thus  elected.  I  must,  there- 
fore, dismiss  the  summons.  The  costs  of 
the  plaintiff  will  be  his  in  any  event. 


Solicitors — Rowdiife,  Rawle  &  Co.,  agents  for 
Bremner  &  Sons,  Liverpool,  for  plaintiff; 
Norris,  Allen  &  Chapman,  agents  for  J.  L. 
Johnson,  Liverpool,  for  the  society. 


[IN  THE  HOUSE   OF  LORDS.] 
1889.       ")  soPEK  (patiper)  v.  J.  Arnold 

July  29,  30.  )  AND   ANOTHER. 

Vendor  and  Purchaser — Contract  for 
Sale — Acceptance  0/ TiUe-'De/ault  oj  Pur- 
chaser — Forfeiture  of  Deposit — Suhsequent 
Discovery  of  Deject  in  Title, 

A  ptirchcuery  after  accepOng  tlie  vendor^s 
title,  which  was  fvUy  disclosed  to  him, 
made  dejaidt  in  paymerU  qf  the  pwrchase- 
moneyy  and  thereby  forfeited  his  deposit. 
The  vendor  resold  three  years  afterwards, 
and  on  a  summons  u/nder  the  Vendor  and 
Purchaser  Act  the  title  was  held  to  he  body 
by  reason  of  a  defect  which  had  existed  cU 
the  time  of  the  earlier  sale : — Held,  tha4  the 
first  purchaser  ootdd  not  recover  hack  his 
deposit. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  affirmed  one 
of  Kekewich,  J.  The  proceedings  in  the 
Couits  below  ai  e  reported  66  Law  J.  Rep. 
Chanc.  456;  57  ibid.  145;  Law  Rep. 
35Ch.  D.  384;  37  ibid.  96. 

The  respondents,  in  November  1882, 
sold  to  the  appellant  certain  freehold 
hereditaments  for  6,100/.,  and  the  appel- 
lant paid  a  deposit  of  610/.  An  abstract 
of  title  was  delivered  and  approved  by 
the  appellant's  solicitors.  The  abstract 
disclosed  the  fact  that  the  respondents' 
title  was  derived  from  a  sale  by  trustees 
under  a  power.  The  appellant  was  unable 
to  pay  the  balance  of  the  purchase-money 
at  the  time  fixed  for  completion,  and  in 
consequence  of  his  default  the  respondents 
rescinded  the  contract  for  sale  and  for- 
feited the  deposit. 

In  1885  the  respondents  again  sold  the 
hereditaments  to  another  purchaser,  who 
took  the  objection  that  a  power  of  sale 
under  which  the  vendors'  predecessor  in 
title  had  purchased  had  not  arisen.  The 
objection  was  held  by  Chitty,  J.,  to  be  a 
good  one,  and  the  sale  went  off.  The 
defect  on  which  the  objection  was  founded 
was  fully  disclosed  in  the  abstract  de- 
livered to  the  appellant. 

The  appellant  then  brought  this  action, 
claiming  a  return  of  the  deposit,  with  in- 
terest at  four  per  oent. 

Kekewich,  J.,  gave  judgment  for  the 
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respondents,  and  his  decision  was  affirmed 
by  the  Court  of  Appeal. 

J,  M.  Bigg  {J.  A,  Thame  with  him), 
for  the  appellant.  —  The  appellant,  no 
doubt,  accepted  the  title.  But  the  re- 
spondents had  absolutely  no  title,  and 
could  convey  nothing.  In  such  case  a 
purchaser  is  not  bound,  and  equity  will 
relieve  even  after  completion.  The  maxim 
Ignorant  juris  nemman  excuactt  does  not 
apply  to  a  case  of  common  mistake  on  a 
question  of  private  title.  Cooper  v.  Phibha 
(1)  is  conclusive  in  the  appellant's  favour 
on  this  point — Jonea  v.  Clifford  (2).  In 
Want  V.  StaUibrcus  (3)  the  purchaser  was 
held  entitled  to  i-ecover  back  the  deposit, 
and  that  case  is  indistinguishable  from 
the  present.  See  also  Bingham  v.  Bing- 
ham (4)  and  Hart  v.  Sioaine  (5).  The  ob- 
servations of  Lord  Selbome  in  Brownlie  v. 
Campbdl  (6)  are  relied  on  contra;  but 
they  were  obiter  dicta  as  regards  English 
law,  the  decision  being  on  a  Scotch  appeal. 

W.  Barbery  Q,C,  {Vernon  R,  Smith  and 
B.  Kemp  with  him),  for  the  respondents. — 
The  respondents  do  not  dispute  the  cor- 
rectness of  Chitty,  J.'s  decision  that  their 
title  was  not  a  good  one.  But  the  ques- 
tion whether  it  was  good  or  not  was  difh- 
cult,  depending  on  the  construction  of  the 
power  of  sale.  The  respondents  acted 
boTta  Jide,  and  had  they  sued  for  specific 
performance  the  Court  would  not  have 
gone  into  the  title,  but  would  have  de- 
clared that  the  purchaser  had  accepted  it. 
After  a  conveyance  has  been  executed 
there  is  no  jurisdiction  to  set  it  aside,  ex- 
cept in  the  case  of  fraud,  per  Lord  Sel- 
bome in  Broimdie  v.  Campbell  (6) ;  a  for- 
tiori where  the  purchaser  is  in  default — Ex 
parte  Barrett  (7)  and  Hovje  v.  Smith  (8). 
Fraud  was  found  in  Hart  v.  Swaine  (5). 

(1)  Law  Rep.  2  E.  &  I.  App.  149. 

(2)  45  Law  J.  Rep.  Cbanc.  809;  Law  Rep. 
3  Ch  D.  779. 

(3)  42  Law  J.  Rep.  Ezch.  108;  Law  Rep. 
8  Bxch.  175. 

(4)  1  Ves.  120;  Belt's  Suppl.  79. 

(5)  47  Law  J.  Rep.  Chanc.  5;  Law  Rep. 
7  Ch.  D.  42. 

(6)  Law  Rep.  5  App.  Cas.  925»  937. 

(7)  44  Law  J.  Rep.  Bankr.  138;  Law  Rep. 
10  Cbaoc.  512. 

(8)  53  Law  J«  Bep.  Chanc.  1055 ;  Law  Rep. 
27  Ch.  D.  89. 
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Want  V.  StaUibraas  (3)  is  distinguishable. 
Bingham  v.   Bingham  (4)  stands  alone. 
[Bogera  v.   Ingham   (9)  and   Stewwrt  v. 
StewaH  (10)  were  also  cited.] 
J?%,  in  reply. 

Lord  Herschell. — ^The  only  question 
raised  by  this  appeal  is  whether  the  appel- 
lant is  entitled  to  recover  from  the  re- 
spondents a  sum  of  610Z.,  which  was  paid 
to  them  some  years  ago  as  a  deposit  upon 
a  contract  of  sale  made  between  the  ap- 
pellant and  the  trustees  of  the  will  of  Mr. 
Arnold,  whereby  the  trustees  agreed  to 
sell  certain  property  to  the  appellant  for 
the  sum  of  6,100Z.  By  the  conditions  of 
sale  it  was  pi'ovided  that  ''  all  objections 
and  requisitions  (if  any)  in  respect  of  the 
title  or  the  absti-act,  or  an3rthing  appear- 
ing therein  respectively,  shall  be  stated  in 
writing  and  sent  to  the  vendors'  solicitor 
within  seven  days  from  the  delivery  of  the 
abstract,  and  all  objections  and  requisitions 
not  sent  within  that  time  shall  be  con- 
sidered to  be  waived,  and  in  this  respect 
time  shall  be  deemed  the  essence  of  the 
contract." 

An  absti*act  was  delivered  by  the  trus- 
tees to  the  appellant.  That  abstract  dis- 
closed that  Mr.  Arnold  had  purchased 
from  the  trustees  of  the  will  of  Mr.  Henry 
Hoai*e,  and  that  those  trustees  had  pur- 
ported to  sell  to  Mr.  Arnold  under  the 
authority  of  a  power  contained  in  the  will. 
The  abstract  disclosed  the  terms  of  the 
will — it  shewed  exactly  the  terms  of 
the  power  which  the  trustees  had  pur- 
poi-ted  to  exercise  in  selling.  The  solicitors 
of  Mr.  Soper,  the  purchaser,  made  certain 
requisitions  and  objections.  Some  of  the 
objections,  indeed,  were  connected  with 
the  fact  of  the  sale  having  taken  place  by 
the  trustees  of  Mr.  Hoare  under  the 
powei"s  of  his  will ;  but  they  took  no  excep- 
tions to  the  title  except  such  as  were  re- 
mo  v^ed  to  theii'  satisfaction,  and  ultimately 
they  accepted  and  appi-oved  the  title. 
That  fact  is  distinctly  stated  in  the  state- 
ment of  defence  to  the  action,  and  is  not 
traversed  in  the  reply ;  and,  therefore,  we 
may  take  it — ^indeed,  we  are  bound  to  take 
it — that  the  title  was  so  accepted  and  ap- 
proved. 

(9)  Law  Rep.  3  Ch.  D.  861. 

(10)  6  a.  &  F.  911. 
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Thereupon  a  conveyance  vould  have 
followed  in  the  natural  course;  but  the 
appellant,  as  is  admitted,  was  unable  to 
find  the  balance  of  the  purchase-money, 
and  for  that  sole  reason  the  payment 
of  the  balance  was  not  made,  and  the 
transaction  was  not  carried  through  by 
a  conveyance  and  the  payment  of  the 
purchase-money  accordingly.  The  time 
having  elapse<l  when  the  pa3rment  was  to 
be  made,  the  vendors  served  a  notice  upon 
the  appellant  that  unless  he  paid  the 
money  in  accordance  with  the  contract 
within  foui'teen  days,  they  should  rescind 
the  contract,  and  not  be  under  any  further 
obligation  to  carry  it  out  and  complete 
the  purchase.  No  payment  was  made — 
nothing  was  done — and  matters  remained 
in  that  position,  the  deposit  continuing  to 
be  held  by  the  respondents. 

So  matters  stood  for  some  years  until 
the  present  action  was  brought,  in  which 
the  appellant  seeks  to  recover  back  the 
money  which  he  so  paid,  upon  the  ground 
that  the  trustees  of  the  will  of  Mr.  Henry 
Hoare  had  not  power  to  sell  the  estate, 
except  upon  a  condition  which  had  not 
happened.  It  must  be  taken,  I  think,  for 
the  purposes  of  this  appeal  that  the  trus- 
tees had  not  the  full  power  of  sale  which 
they  purported  to  exercise;  that  their 
power  was  only  exercisable  absolutely  in 
case  there  were  no  children  of  the  mar- 
riage who  covdd  become  entitled  to  the 
property  under  the  trusts  of  the  will ;  and 
it  appears  that  there  is  a  daughter  of  the 
marriage  who,  on  her  majority,  will  become 
entitled  under  those  trusts.  There  wai>, 
therefore,  the  plaintifi"  insists,  a  defect  in 
the  title  such  as  I  have  called  attention 
to ;  and  his  point  is  this — he  says :  "  In- 
asmuch as  I  now  discover  that  at  the  time 
when  I  paid  the  deposit  on  the  sale,  and 
at  the  time  when  I  failed  to  pay  the 
residue  of  the  pui-chase-money,  and  you 
declared  the  contract  to  be  at  an  end,  you, 
the  trustees,  the  vendoi"s,  could  not  have 
made  out  a  good  title  to  the  property, 
therefore  I  am  entitled  to  have  my  deposit 
back." 

Now,  as  I  have  pointed  out,  the  defect, 
such  as  it  was,  was  communicated,  on  the 
very  face  of  the  absti-act  of  title,  to  the 
appellant,  and  was  as  well  known  to  him 
as  to  the  trustees  at  the  time  when  he 


accepted  and  approved  the  title.  There 
can  be  no  doubt  that  if  he  had  possessed 
the  money,  and  had  been  in  a  position  to 
pay  it,  notwithstanding  that  defect  the 
residue  of  the  purchase-money  would  have 
been  paid  and  a  conveyance  executed.  I 
apprehend  that  it  is  clear  that  if  that  had 
taken  place,  no  objection  could  afterwards 
have  been  taken  to  the  title  such  as  is  now 
suggested,  and  no  relief  could  have  been 
obtained  on  account  of  the  defect  to  which 
I  have  alluded.  How  does  the  matter 
stand,  then,  with  regard  to  the  deposit  % 
The  deposit  is  given  as  a  security  for  the 
performance  of  the  contract.  The  appel- 
lant admittedly  cannot  recover  that  de- 
posit if  it  was  through  his  default  that 
the  ti^ansaction  was  not  completed.  Now, 
under  the  circumstances  which  I  have 
detailed,  I  cannot  doubt  that  it  must  be  re- 
garded as  a  contract  uncompleted  through 
the  de&ult  of  the  appeUant.  Aj5  I  have 
said,  he  took  no  exception  to  the  title, 
he  was  willing  to  take  that  title,  he  had 
intimated  his  willingness  to  take  that  title 
by  accepting  and  approving  of  it,  and  the 
trustees,  the  vendoi-s,  were  ready  and 
willing  to  convey  to  him  that  title  which 
he  had  so  intimated  his  willingness  to 
accept.  But  he,  although  he  did  not 
object  to  the  title  at  all,  was  not  prepared 
to  carry  out  his  contract ;  he  had  not  the 
means^and  that  became  known  to  the  ven- 
dors. Thereupon  they,  after  due  notice, 
determined  the  contract  as  against  him. 

Now,  when  an  action  is  brought  by  the 
appellant  to  recover  the  deposit,  and  the 
objection  is  taken  that  the  vendors  were 
not  able  to  make  out  what  is  in  law  a 
complete  and  pei-fect  title,  the  answer 
seems  to  me  to  be  this — that  the  vendoi*s 
wei*e  pei-fectly  ready  and  willing  to  convey 
to  the  appellant  that  title  which  he  had 
accepted  and  appixjved  and  declai'ed  him- 
self willing  to  ttike,  and  the  conti-act  only 
went  off  because  he  aftei'wards  was  not  in 
a  position  or  prepared  to  ciirry  it  out  on 
his  part.  That  seems  to  me  to  shew  that 
it  was  owing  to  his  default  that  the  con- 
tract came  to  an  end ;  and  I  venture  very 
much  to  doubt  whether,  under  circum- 
stances such  as  I  have  described,  if  the 
vendors  had  brought  an  action  for  specific 
performance  to  compel  him  to  complete 
the  ^purchase  and  to  pay  the  residue  of 
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the  purohafle-money,  he  could  have  resisted 
such  an  action  on  the  ground,  even  if  he 
had  then  ascertained  t^t  it  was  a  &ct,  or 
realised  that  it  was  a  &ct,  that  there  was 
some  defect  in  the  title.  No  authority 
has  been  cited  to  shew  that  under  such 
conditions,  where  a  purchaser  has  accepted 
and  approved  a  title,  all  the  facts  being 
known  to  him  at  that  time,  he  can  resist 
a  decree  for  specific  performance  and 
claim  to  have  the  title  investigated.  If 
that  be  the  case,  it  seems  to  me  that  it 
would  be  out  of  ail  reason  to  suppose  that 
he  could  recover  the  deposit  on  the  ground 
that  the  contract  had  come  to  an  end,  not 
through  his  defstult,  but  through  that  of 
the  vendors,  when  the  circumstances  were 
such  that  they  could  have  compelled  him 
specifically  to  perform  the  contract.  But, 
as  I  have  said,  I  do  not  think  it  neces- 
saiy  to  determine  this  point,  because,  for 
the  reasons  which  I  have  stated,  it  seems 
to  me  that  he  was  in  defiiult,  that  the 
contract  went  off  owing  to  his  default, 
and  that,  under  those  circumstances,  he 
cannot  recover  the  deposit.  It  seems  to 
me  that  any  other  decision  would  lead  to 
most  inconvenient  consequences,  because, 
under  circiunstances  such  as  these,  where 
trustees  were  selling,  the  deposit  might 
have  been  distributed  by  them  amongst 
their  beneficiaries,  and  then,  at  any  time 
within  six  years  afterwards,  if  the  pur- 
chaser discovered  that  there  was  some 
defect  of  title  which  would  have  prevented 
their  making  out  a  perfect  conveyancing 
title,  he  could  bring  an  action  against  the 
trustees  to  recover  back  the  deposit  which 
he  had  so  paid,  though  he  had  accepted 
and  never  taken  any  objection  to  the  title. 
That  would  be  a  result  which  would  be 
productive  of  the  gravest  inconvenience. 
I  know  of  no  authority  in  point  of  law  to 
warrant  it,  and  I  therefore  move  your 
Lordships  that  this  appeal  be  dismissed. 

Lord  FitzGebalb. — I  have,  during  the 
course  of  this  rather  singular  and  unusual 
case,  had  upon  my  mind  a  considerable 
d^;ree  of  hesitation  in  affirming  the  judg- 
ment of  the  Court  below ;  but  a  great  deal 
of  it  has  been  removed,  I  must  confess, 
by  the  argument  which  Mr.  Barber  has 
addressed  to  us.  Therefore,  I  am  able  to 
say  that  I  do  not  dissent  £rom  the  judg- 
VoL.  69.— Chano. 
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ment  which  has  been  announced  by  Lord 
Herschell — nay  more,  that  I  concur  in  it. 

LoKD  Macnaghten. — I  certainly  mean 
no  reflection  on  the  learned  counsel  for 
the  appellant,  who  has  argued  the  case 
with  perfect  &imess,  and  much  ability, 
if  I  say  that  the  appellant's  claim  seems 
to  me  to  be  groundless  and  almost  absurd. 

There  was  a  contract  for  the  sale  of 
S3me  real  property.  There  were  the  usual 
conditions  of  sale.  There  was  a  deposit 
paid,  and  there  were  the  ordinary  provi- 
sions as  to  the  forfeiture  of  the  deposit. 
An  abstract  was  delivered,  the  vendors' 
title  was  fully  disclosed;  that  title  was 
duly  accepted  and  approved;  the  con- 
veyance was  prepared,  and  everything 
was  ready  for  completion ;  but  when  the 
time  came  for  paying  the  price,  the  balance 
of  the  purchase-money  was  not  forth- 
coming. The  purchaser  had  to  abandon 
the  contract;  the  deposit  was  forfeited, 
and  the  matter  was  closed,  and  I  think 
finally  closed,  between  the  vendor  and 
purchaser.  Everybody  knows  what  a 
deposit  is.  The  purchaser  did  not  want 
legal  advice  to  tell  him  that.  The  deposit 
serves  two  purposes — ^if  the  purchase  is 
carried  out  it  goes  against  the  purchase- 
money;  but  its  primary  purpose  is  this, 
it  is  a  guarantee  that  the  purchaser  means 
business  ;  and  if  there  is  a  case  in  which 
a  deposit  is  rightly  and  properly  forfeited, 
it  is,  I  think,  when  a  man  enters  into  a 
contract  to  buy  real  property  without 
taking  the  trouble  to  consider  whether  he 
can  pay  for  it  or  not. 

Some  years  after  the  deposit  was  for- 
feited, it  appears  there  was  a  contract  to 
sell  the  property  to  some  one  else,  and 
that  person  found  out  a  flaw  in  the  title 
which  in  the  opinion  of  a  learned  Judge 
prevented  the  vendors  from  enforcing  the 
contract.  The  appellant  now  comes  for- 
ward and  says,  "  Give  me  back  my  money, 
because  if  I  had  found  out  that  flaw  I 
should  not  have  allowed  my  money  to  be 
forfeited."  I  am  not  sure  that  every 
Judge  would  have  taken  the  same  view  of 
the  construction  of  Mr.  Hoare's  will  that 
Mr.  Justice  Chitty  took;  but  I  express 
no  opinion  upon  that,  and  I  assume  that 
this  flaw  was  a  &tal  defect  in  the  title. 

The  real  answer  to  the  claim  of  the 
2F 
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appellant,  I  think,  is  that  the  deposit  was 
forfeited  for  a  good  and  sufficient  reason. 
It  was  forfeited  because  the  purchaser 
could  not  pay  the  stipulated  price,  and  for 
no  other  reason.  If,  instead  of  forfeiting 
the  deposit,  the  vendor  had  brought  an 
action  for  specific  performance  after  the 
piirchaser  had  accepted  and  approved  the 
title,  as  it  is  admitted  in  this  case  he  did, 
he  would,  I  think,  have  been  entitled  to 
a  judgment  for  specific  performance,  with 
a  declaration  that  the  title  had  been 
accepted,  and,  I  apprehend,  the  Court 
would  have  declined  to  go  into  any  ques- 
tion as  to  the  construction  of  Mr.  Hoare's 
will.  Under  these  circumstances,  in  my 
opinion  it  wovdd  be  most  inequitable  to 
allow  the  appellant  to  reopen  the  matter. 

Judgment    appealed  from    affirmed, 
omd  appeal  dismissed. 


Solicitors — Granville,  Smith  &  Co.,  agents  for 
T.  &  J.  Hatchings,  Teignmouth,  for  appel- 
lant ;  Lovell,  Son  &  Pitfield,  for  respondents. 


NoETH,  J.  "j  In  re  BARaAir ; 

1889.        >  WHITAKER   AND  COMPANY  V, 
Oct.  30.    J  BARRATT. 

Administration  —  Executor  —  Right  of 
Preference — Retainer — Rules  of  Supr&ne 
CouH,  1883,  Ord&r  XV,  rule  1. 

An  executor's  right  to  prefer  creditors 
in  the  payment  of  debts  is  not  taken  oAoay 
by  an  order  under  Order  XV,  rule  1,  for 
taking  the  executor's  accou/nts  ami  reserv- 
ing further  consideration  ;  and  where,  after 
stich  am,  order,  the  executor  became  trustee  oj 
a  settlement  to  tohich  money  was  owing 
from  the  testator,  it  was  held  that  the  money 
so  owing  might  be  retained  by  the  eocecutcr 
in  ifie  character  of  trustee. 

Adjourned  summons. 

By  settlement,  dated  the  3rd  of  Sep- 
tember, 1884,  and  made  in  anticipation 
of  the  marriage  which  was  solemnised  on 
the  27th  of  September,  1884,  between 
John  R  Barratt  and  Mary  A.  Gale,  the 
intended  husband  covenanted  to  pay  to 


George  J.  Tucker,  who  was  a  party  to  the 
deed,  4,000^.  within  twelve  months  from 
the  marriage,  upon  trust  to  invest  the 
amount  and  to  pay  the  income  to  the  hus- 
band and  wife  during  their  joint  lives,  and 
after  the  death  of  either  to  the  survivor, 
and  after  his  or  her  death,  in  the  events 
which  happened,  to  hold  the  4,000i.  for 
the  husbaiid  absolutely. 

By  another  settlement  of  the  same  date 
the  intended  husband  covenanted  to  pay 
to  George  J.  Tucker,  who  was  a  party  to 
this  deeil  also,  300^.  within  three  years 
from  the  marriage,  upon  trust  to  invest 
the  amount  and  to  pay  the  income  to  the 
wife  for  her  life,  and  after  her  death,  in 
the  events  which  happened,  to  hold  the 
300Z.  for  the  husband  absolutely. 

John  R.  Barratt  died  in  1887  insolvent, 
and  without  having  paid  any  part  of  either 
of  the  two  amounts  covenanted  to  be  paid, 
but  having  appointed  his  widow  his  exe- 
cutrix ;  and  the  present  action  was  com- 
menced by  Messrs.  Whitaker  k  Co.,  cre- 
ditors of  the  testator,  against  the  widow 
and  executrix,  by  writ,  claiming  adminis- 
tration of  the  testator's  real  and  personal 
estate,  an  account,  and  a  receiver. 

By  order  dated  the  20th  of  February, 
1889,  and  made  under  Order  XV.  rule  1, 
on  the  application  of  the  plaintifGs,  accounts 
were  dim^d  to  be  taken  of  the  testator's 
personal  estate  not  specifically  bequeathed 
come  to  the  hands  of  the  executiix,  or  to 
the  hands  of  any  other  person  or  persons  by 
her  order  or  for  her  use,  and  of  the  tes- 
tator's debts,  and  it  was  stated  that,  the 
Judge  not  requiring  any  other  trial,  further 
consideration  should  be  reserved. 

By  deed  dated  the  16th  of  March,  1889, 
the  widow  and  executrix  was  appointed 
trustee  of  both  settlements  in  the  place  of 
George  J.  Tucker,  who  retired. 

The  executrix  subsequently  brought  in 
her  account,  which  shewed  receipts  to  the 
amount  of  4,370^.  and  payments  to  the 
amount  of  1 ,736^.  The  remaining  amount, 
2,634^.,  she  claimed  to  retain  on  account  of 
the  4,000^.  due  under  the  first  settlement. 

The  plaintiffs'  and  other  debts  had  not 
been  paid,  and  the  plaintifiGs  took  out 
the  present  summons  to  have  it  decided 
whether  the  executrix  was  or  was  not 
entitled  to  retain  the  2,634^.  as  sh^ 
claimed. 
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F.  Thompaony  for  the  plaintifis. — Under 
the  old  practice  an  executor  could  not 
vaxy  the  rights  of  the  creditors  after  an 
order  for  accounts — Jones  v.  JtiJeea  (1); 
nor  can  he  do  so  after  an  order  under 
Order  XV.  rule  1.  The  right  of  retainer 
has  never  extended  to  such  a  case  as  this, 
and  the  tendency  of  the  Courts  is  to  limit 
rather  than  to  extend  this  right — Cockro/t 
V.  Black  (2),  Loane  v.  Casei/  (3),  Thompson 
V.  Thompson  (4),  and  In  re  Compton; 
NorUm  v.  CoiapUm  (5). 

[NoBTH,  J.,  refeired  to  Jones  v.  Evans 


'u 


lie  Bankruptcy  Act,  1883,  s.  38,  gives 
no  light  of  set-off  under  such  circum- 
stances as  these — Weti,  v.  Pryce  (7). 

Cozens-HaTdy,  Q,C.,  and  Ribtony  for  the 
defendant. — ^Under  the  rules  in  bank- 
ruptcy the  defendant  could  set  off  against 
assets  which  she  holds  as  executrix  the 
value  of  her  interest  as  tenant  for  life 
under  the  settlement,  and  even  if  an  ad- 
ministration decree  had  been  made  she 
could  have  retained  to  this  extent — Eherle's 
Hotel  and  Eestaurcmt  Compcmy  {Limited) 
V.  JofMS  ds  Brothers  (8).  But  the  defen- 
dant, as  executrix,  was  fully  entitled  to 
give  the  preference  to  any  creditor — 
McurrioU  v.  Thompson  (9) ;  and  the  feet 
that  an  order  for  accounts  was  made  could 
not  interfere  with  this  right — In  re  MiUs; 
MUls  v.  MiUs  (10).  Order  LV.  rule  10a  (6), 
shews  that  it  was  not  intended  that  Oi*der 
XV.  rule  1  should  have  such  an  effect. 

F,  Thompson^  in  reply. 

NoBTH,  J. — ^The  first  point  raised  is  as 
to  the  right  of  retainer,  and  it  is  said  that 
the  widow  had  a  right  to  retain  the  whole 
sum  up  to  4,000^.,  because  she  could  have 
given  a  receipt  for  the  amount  due.  She 
was  tenant  for  life,  but  I  do  not  think 

(1)  2  Tea.  jon.  518. 

(2)  2  P.  Wmfl.  298. 

(3)  2  W.  Black.  966. 

(4)  9  Price,  464. 

(5)  54  Law  J.  Bep.  Chanc.  904 ;  Law  Rep. 
30  Ch-  D.  16. 

(6)  45  Law  J.  Rep.  Chanc.  761 ;  Law  Rep. 
2  Oh.  D.  420. 

(7)  2  Bing.  456. 

(8X56  Law  J.  Rep.  Q.B.  278;  Law  Rep. 
18  Q.B.  D.  469. 

(9)  Willeu,  186. 

(10)  W.  N.  1884.  p.  21. 


that  she  could  have  given  such  a  receipt 
as  tenant  for  life  :  for,  subject  to  her  life 
interest,  the  amount  belonged  to  her  hus- 
band's estate,  and  she  could  not  call  for  it 
as  tenant  for  life.  Neither  as  executrix 
could  she  call  for  it  or  give  a  receipt  for  it, 
because  it  belonged  to  the  trust.  If  she 
could  not  do  it  in  either  character,  then 
she  could  none  the  more  do  it  because  she 
filled  both  characters.  If  she  had  chosen 
to  give  up  her  life  interest,  as  executrix 
she  would  have  been  able  to  give  a  receipt, 
for  the  whole  fund  would  have  belonged 
to  her  husband's  estate  in  equity.  But 
she  would  not  do  that,  for  this  very  good 
reason,  that  she  would  have  been  depriving 
herself  of  the  very  right  which  she  is  now 
claiming.  And  it  seems  to  me  that  she 
had  no  right  to  call  for  or  receive  the 
money,  though  she  occupied  both  those 
characters,  and  that  she  cannot  combine 
those  two  characters  in  such  a  way  as  to 
enable  her  to  say  that  the  whole  fund 
belongs  to  her,  or  that  she  can  pass  over 
the  interest  of  the  trustee. 

But  the  next  point  is  different.  At  the 
death  of  her  husband  she  was  not  entitled 
to  anything  more  than  her  life  interest;  but 
last  March  a  deed  was  executed  by  which 
she  was  appointed  the  trustee  of  the  fund, 
and  in  that  capacity  she  became  entitled 
to  receive  the  whole  fund  due  fix)m  her 
husband's  estate  under  the  settlements,  and 
as  tenant  for  life  she  is  also  entitled  bene- 
ficially to  a  life  interest  in  it.  That  waa 
done  subsequently  to  the  order  of  February 
to  account.  Before  that  order  was  made 
she  clearly  could  have  paid  the  trustee 
the  whole  amount  due,  for  she  would  have 
had  a  right  to  prefer  one  creditor  to 
another.  Then  did  the  making  of  that 
oi'der  prevent  her  from  so  doing)  I  do 
not  think  it  did;  for  no  decree  for  ad- 
ministration was  made.  If  there  had 
been  such  a  decree,  it  would  have  put  an 
end  to  her  power  of  preferring  any  cre- 
ditor. But  that  was  not  so,  and,  in  my 
opinion,  the  order  made  has  no  such  effect. 
In  Jones  v.  Jtikes  (1)  no  doubt  the  Lord 
Chancellor  did  say  :  "  The  administratrix 
cannot  be  allowed  payments  made  after  a 
decree  to  account."  And  it  is  said  that 
there  is  here  a  decree  for  an  accoimt.  But, 
in  the  first  place,  I  do  not  think  that  a 
decree  has  been  made  in  this  action  at  all. 
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And,  further,  what  is  in  that  case  called 
a  decree  to  account  was  really  a  decree  at 
the  hearing  of  an  administration  suit.  It 
was  not  merely  a  decree  for  an  account,  for 
such  a  decree  was  not  then  known.  It  is 
stated  to  have  been  a  decree  directing  the 
usual  accounts  and  a  distribution.  This 
certainly  could  not  have  been  less  than  a 
decree  for  accounts,  followed  by  a  direction 
(and  this  is  important)  that  the  assets  should 
be  applied  in  due  course  of  administration, 
so  that  the  executor  would  then  be  pre^ 
vented  from  preferring  a  creditor.  But 
in  the  present  case  there  is  nothing  of  the 
sort.  An  order  has  been  made  in  a  dif- 
ferent form — a  form  which  the  Legislature 
has  authorised — ^for  the  purpose  of  securing 
advantages  in  the  saving  of  expense  and 
otherwise ;  but  it  is  a  different  form  from 
the  usual  judgment  or  order  for  adminis- 
tration, and  parties  who  desire  to  establish 
certain  rights  must  now  take  care  that  the 
order  is  taken  in  such  a  form  as  to  prevent 
those  rights  fix)m  being  taken  away.  This 
view  of  the  case  is  borne  out  by  Order  LV. 
rule  10a  (b),  which  recognises  the  feet 
that,  unless  there  is  the  usual  order  for 
administration,  there  may  be  such  difficul- 
ties as  the  present  in  the  way  of  plaintifis, 
and  that  other  creditors  will  not  be  pre- 
vented from  suing,  nor  executors  from 
paying  away  assets  to  them.  This  is  a 
case  in  which  before  the  order  was  made 
the  widow  could  have  paid  the  trustee,  and 
the  making  of  an  order  in  this  form  was 
not  sufficient  to  prevent  her.  If  that 
order  did  not  prevent  her  fit)m  preferring 
a  creditor,  I  do  not  know  when  her  power 
to  do  so  ceased,  or  what  has  since  happened 
to  deprive  her  of  it.  Then  it  is  said  that 
this  is  not  a  question  of  preferring,  but  of 
retaining ;  that  the  widow's  contention  is 
that  since  the  date  of  the  order  a  deed 
has  been  executed  by  which  she  became  the 
trustee,  and  that  she  is  entitled  to  pay 
herself,  or,  in  other  w(Mxis,  to  retain  what 
assets  are  in  her  hands.  But  I  think  that 
she  is  paying  herself  in  a  different  character, 
and  that  a  retainer  by  an  executrix  of 
money  due  to  her  as  a  trustee  is  really  a 
payment  of  money  as  executrix  to  herself 
as  trustee,  and  that  the  act  is  more  pro- 
perly called  payment  than  retainer.  By 
whatever  name  it  is  called  it  comes  to 
the  same  thing ;    she  could  have  paid  the 


trustee ;  and  I  do  not  think  that  the  right 
to  apply  the  money  for  the  purposes  of 
the  trust  was  lost  by  the  execution  of  the 
deed  appointing  her  trustee.  The  costs 
will  be  costs  in  the  action. 


Solioiton — Kemble  &  Co.,  for  plaintiffs ;  Agate 
&  Gkimett,  for  defendant. 


[IN  THE  COURT  OF   APPEAL.] 
Cotton,  L.  J. 
BowEN,  L.J. 

Fry,  L.J.       >     Niemann  v.  Niemann. 
1889. 
Dec.  10. 

Partnership — DissohUion — Deed  provid- 
ing that  one  Paaim/er  should  wind  up  Affairs 
of  Firm — Debt  due  to  Firm — Arrcmgement 
to  take  Shares  in  Limited  Company  in 
Satis/action  of  Debt — Appointment  of  one 
Partner  Receiver — Jurisdiction. 

On  the  dissolution  of  a  partnership  be- 
tween the  plaintiff  amd  defendant^  it  was 
by  deed  agreed  that  the  defendaaU  should 
have  sole  management  of  the  liquidation  of 
the  firm  ;  that  neither  qjf  the  partners  should 
make  amy  claim  on  the  other  of  themy  but 
the  defendatU  shovld  pay  all  debts  of  the 
firm,  amd  indemnify  ike  plaintiff  against 
the  same,  and  should  also  pay  and  account 
to  him  for  the  share  of  a/ny  dividends  which 
might  be  received  in  respect  of  any  debts, 
after  aU  tl^efirm  debtshad  been  paid  out  of 
the  existing  assets  of  the  firm.  Among  the 
assets  of  the  firm  was  a  debt  due  from  a 
firm  in  Java.  A  Dutch  company  was 
fvTTMdfiyr  the  purposes  of  taking  over  the 
property  of  the  Java  firm,  subject  to  an  ar- 
raiigement  being  come  to  with  the  creditors 
of  that  firm  to  a>ccept  shares  in  the  comr 
pany  in  payment  or  part  payment  of  their 
debts.  In  an  action  by  the  plaintiff  against 
the  defendant  for  an  account  of  the  partr 
nership,  amd  to  restrain  the  defendamt 
from  compromising  the  claim  of  the  firm 
against  the  Java  firm,  Kekewich,  J.,  made 
am  order  appointing  the  defendomt  receiver, 
with  liberty  to  compromise  the  claim  in 
question,  upon  terms  to  be  approved  by  the 
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Judge  in  chambers : — Held,  that  there  woe 
no  power  ^  express  or  implied^  in  the  deed  of 
dissolution  enaMing  the  defendcmt  to  enter 
into  the  arra/ngement  in  question,  and  that 
the  Court  could  not  appoint  the  defendcmt 
receiver,  and  give  him  as  such  receiver 
greater  potoer  thoM  he  had  under  the  deed 
of  dissolution,  vjithout  the  consent  of  the 
plaintiff. 

Decision  o/*Kekewich,  J.,  reversed. 
Statement  in  Lindlej  on  Partnerships 
(5th  ed.  p.  141)  amd  In  re  The  Land 
Credit  Company  of  Ireland ;  Weiker- 
sheim's  Case  (42  Law  J.  Rep.  Chanc.  435  ; 
Law  Rep.  8  Chanc.  831)  explain^. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J. 

C.  E.  A.  Niemann  and  H.  W.  F.  Nie- 
mann, two  brothers,  carried  on  business  in 
partnership  for  many  years.  The  part- 
nership was  dissolved  by  a  deed  dated  the 
3rd  of  Jime,  1887,  and  made  between  the 
two  partners,  and  it  was  thereby  agreed 
that  H.  W.  F.  Niemann  should  have  the 
sole  management  of  the  liquidation  of  the 
firm,  and  should  pay  all  debts  of  the  firm, 
and  should  indemnify  C.  £.  A.  Niemann 
against  the  same,  ''  and  neither  of  the  said 
partners  will  make  any  claim  upon  the 
other  of  them,  but  the  said  H.  W.  F.  Nie- 
mann shall  pay  all  the  existing  debts  of 
the  firm  and  indemnify  the  said  C.  E.  A. 
Niemann  against  the  same,  and  shall  also 
pay  and  account  to  him  for  the  share  of 
any  dividends  which  may  be  received  in 
respect  of  any  debts  or  claims,  after  all  the 
creditors  of  the  firm  shall  have  been  paid 
out  of  the  existing  assets  of  the  firm." 

Among  the  assets  of  the  firm  was  a 
debt  of  20,000^.  due  from  a  firm  in  Java. 
It  had  been  considered  that  nothing  would 
be  paid  in  respect  of  this  debt,  as  all  the 
property  of  the  Java  firm  was  subject  to  a 
mortgage  to  certain  dealers  at  Amsterdam, 
but  recently  a  Dutch  company  had  been, 
or  was  about  to  be,  formed,  having  its 
principal  place  of  business  at  Amsterdam, 
for  the  purpose  of  taking  over  the  estate 
of  the  Java  firm,  subject  to  an  arrange- 
ment being  come  to  with  the  creditors  of 
the  Java  firm  that  such  creditors  were  to 
accept  in  shares  in  the  Dutch  company 
amoimts  equal  to  twenty-five  per  cent  of 
their  claims. 
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C.  E.  A.  Niemann  brought  this  action 
against  H.  W.  F.  Niemann  for  accounts 
of  the  partnership  lately  existing  between 
him  and  the  defendant,  and  that  the 
affairs  might  be  wound  up  by  the  Court, 
and  claiming  an  injunction  to  restrain  the 
defendant  from  compromising  the  claim  of 
the  firm  against  the  Java  firm  without 
the  consent  of  the  plaintiff. 

On  the  9th  December,  1889,  Eekewich, 
J.,  sitting  for  North,  J.,  made  an  order 
expressing  his  approval  of  the  general  terms 
of  the  proposed  compromise,  and  order- 
ing, upon  payment  into  Court  of  2,000Z.  by 
the  defendant  as  security  for  the  eventual 
share  of  the  plaintiff  under  the  deed  of  dis- 
solution, that  the  defendant  be  appointed 
receiver,  with  liberty  to  compromise  the 
claim  in  question  upon  terms  to  be  approved 
by  the  Judge  in  chambers;  the  defen- 
dant to  give  forthwith  copies  of  documents 
relating  to  the  compromise ;  and  to  prepare 
a  memorandum  stating  the  details  thereof 
in  order  that  the  plaintiff  might  have  an 
opportunity  of  considering  the  same. 

The  plaintiff  appealed  from  this  de- 
cision. 

'.  pozenS'Hardy,  Q.C,  and  Christopher 
Jwfnes,  for  the  plaintiff. — No  provision  is 
made  in  the  deed  of  dissolution  of  the  part- 
nership between  the  plaintiff  and  defen- 
dant, which  enables  the  defendant,  who  is 
thereby  authorised  to  wind  up  the  affidrs 
of  the  firm,  to  take  shares  in  a  company  in 
satisfistction  or  part  satLsfBiction  of  a  debt 
due  to  the  firm,  and  the  Court  cannot,  by 
appointing  the  defendant  receiver,  give 
him  powers  wider  than  the  powers  he  had 
under  the  deed  of  dissolution.  He  cannot 
without  the  consent  of  the  plaintiff  take 
these  shares.  In  In  re  The  East  of  Eng- 
land Bamhing  Compam>y ;  Peoflrson's  Case 
(1)  it  was  held  that  the  Court  had  no  juris- 
diction to  order  a  liquidator  in  a  wind- 
ing-up to  consent  to  a  compromise  with 
a  contributory;  and  in  In  re  Craushay ; 
Dennis  v.  Craushay  (2),  where  the  trusts 
of  a  will  did  not  authorise  investments  in 
shares  of  a  limited  company.  North,  J., 
held  that  he  had  no  juniBdiction  to  sanc- 
tion the  sale  of  the  testator's  share  in 

5^(1)  41  Law  J.  Rep.  Chanc.  624;  Law  Rep* 
7  Chanc.  302. 
(2)  33  8oL  Jonm.  126. 
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certain  mines  to  a  limited  company,  the 
purchase-money  to  be  paid  in  shares  in 
that  company. 

Na/pwr  ffiggins,  Q,C,y  and  Ingle  Joyce, 
for  the  respondent. — ^The  terms  of  the 
deed  of  dissolution  are  suificiently  wide 
to  authorise  the  defendant  to  enter  into 
the  proposed  compromise  or  arrangement. 
The  defendant  will  take  the  shares  in  his 
own  name,  and  the  plaintiff  will  not  incur 
any  liability.  One  partner  has  implied 
authority  to  accept  in  the  ordinary  course  of 
business  security  for  a  debt  due  to  his  firm, 
and  when  one  of  a  firm  of  bankers  accepted, 
as  security  for  money  due  to  a  bank,  shares 
in  a  company,  and  caused  them  to  be  re- 
gistered in  the  name  of  the  bank,  it  was 
held  that  he  had  implied  authority  so  to 
do,  although  the  consequence  was  that  he 
thereby  rendered  himself  and  his  co-part- 
ners liable  as  contributories  to  the  com- 
pany. See  Lindley  on  Partnership  (5th 
ed.  p.  141),  and  In  re  The  Land  Credit 
Company  of  Ireland  ;  WeiJcereheim'a  Case 
(3),  there  cited.  The  decision  of  Fry,  J.,  in 
The  West  of  Englamd  and  Hew  South 
Wales  District  Bank  y.  Mv/rch  (4)  is  an 
authority  that  an  executor  may  sell  part- 
nership property  to  a  company,  and  may 
accept  payment  of  the  purchaser  partly  in 
shares  and  partly  in  debentures  of  the 
company. 

Cozens-Hardy,  Q.C,  replied. 

Cotton,  L.J. — ^This  is  an  appeal  against 
an  order  made  by  Mr.  Justice  Kekewich, 
who  ordered  to  be  wound  up,  in  what  he 
considered  the  best  way,  the  assets  of  the 
partnership  in  dispute  here.  The  action 
was  brought  to  take  the  accounts  of  the 
partnership  and  for  a  receiver,  the  plain- 
tiff and  defendant  being  partners,  and 
having  carried  on  a  business  which  a  few 
years  ago  was  dissolved  by  agreement. 
What  the  Judge  has  done  has  been  to 
appoint  a  receiver,  but  he  has  appointed  a 
receiver  with  liberty  to  come  before  him, 
I  suppose,  for  the  purpose  of  discussing 
the  terms  of  a  proposed  arrangement  to 
be  entered  into.  There  is  a  large  debt 
due  to  the  firm  which  has  not  been  paid, 

(8)  42  Law  J.  Bep.  Chanc.  485;  Law  Bep. 
8  Chanc.  831. 

(4)  52  Law  J.  Bep.  Chanc.  784 ;  Law  Bep. 
23  Ch.  D.  138. 


and  which  the  defendant  says  that  he  has 
no  chance  of  getting  payment  of  except 
by  the  arrangement  which  he  desires  to 
carry  out.  He  has  filed  an  affidavit,  which 
contains  what  may  be  called  a  skeleton  of 
the  arrangement,  and  he  says  that  they  have 
a  very  large  claim  on  a  certain  firm,  but 
that  there  are  many  other  creditors,  and 
it  is  said  the  only  way  of  getting  anything 
is  to  enter  into  an  arrangement  to  form  a 
company  which  will  take  over  the  pro- 
perty, and  that  certain  shares  will  be 
handed  over  to  the  different  creditors. 
That  is,  in  isuct,  all  the  statement  made  on 
the  affidavit  of  the  defendant.  To-day 
we  get  a  detailed  statement,  fix)m  which  it 
appears  that  there  is  to  be,  not  a  limited 
company  in  England,  but  in  Holland.  We 
have  no  evidence  what  a  limited  company 
in  Holland  is,  but  it  is  said  to  be  a  limited 
company.  Well,  this  is  strongly  objected 
to  by  the  plaintiff,  one  of  the  partners  in 
the  firm,  and  he  says  that  the  learned 
Judge  had  no  right  or  power  to  compel 
him  to  assent  to  a  compromise  to  be 
entered  into  by  the  defendant  on  these 
terms.  I  do  not  enter  into  the  ques- 
tion of  whether  it  is  properly  called  a 
compromise  or  not,  but  I  hold  he  had  no 
power  to  authorise  the  defendant  to  enter 
into  such  an  arrangement.  How  does  the 
defendant  justify  it  ?  He  could  not  exer- 
cise the  powers  given  to  him  by  the  deed 
made  between  the  two  brothers,  except 
under  the  authority  of  the  Court;  he  must 
get  the  leave  of  the  Court  to  do  it,  and 
the  Comi;  could  not  give  any  extra  powera 
beyond  the  authority  which  he  had  as 
partner.  The  effect  of  the  action  was 
simply  a  limit  on  his  power,  to  prevent 
him  exercising  that  power  without  the 
sanction  of  the  Court.  And  when  one 
comes  to  the  question  whether  the  Court 
could  sanction  the  agreement  which  he 
proposes  to  enter  into,  is  there  anything 
in  this  deed  which  enables  him  to  do  thatf 
I  do  not  think  it  could  be  contended, 
subject  to  one  case  quoted  by  Mr.  Ingle 
Joyce,  to  which  I  shall  presently  refer, 
that  there  would  be  power  by  one  partner, 
though  he  was  a  partner  who  was  carrying 
out  the  arrangements  for  winding  up  the 
affairs  of  the  partnership,  to  enter  into 
such  an  arrangement,  unless  some  power 
was  given  him  by  the  other  partner ;  and 
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bere  in  this  deed,  which  is  laudably  short, 
I  cannot  see  anything  which  will  give  him 
any  special  power  to  enter  into  any 
arrangement  like  this;  he  is  made  the 
person  to  wind  up  the  concern,  he  is  to 
pay  all  the  debts,  and  I  think  it  prevents 
(thongh  that  question  has  not  been  much 
argued)  the  plaintiff  fix)m  interfering 
with  the  exercise  of  the  powers  given  by 
this  deed  to  the  defendant  his  bix>ther. 
He  is  to  take  upon  himself  the  whole 
burthen  of  the  liquidation  of  the  firm  and 
payment  of  the  creditors,  and  indemnify 
the  plaintiff  against  the  claims  of  the  said 
creditors,  "  and  neither  of  the  said  part- 
ners will  make  any  claim  upon  the  other 
of  them,  but  the  saidH.  W.  F.  Niemann" — 
that  is,  the  defendant — "  shall  pay  all  the 
existing  debts  of  the  firm,  and  indemnify 
the  said  C.  E.  A.  Niemann" — ^that  is,  the 
plaintiff — ^''against  the  same, and  shall  also 
pay  and  aoooxmt  to  him  for  the  share  of 
any  dividends  which  may  be  received  in 
respect  of  any  debts  or  claims  after  all  the 
creditors  of  the  firm  shall  have  been  paid 
out  of  the  existing  assets  of  the  firm." 
Well,  that  does  not  give  him  any  special 
power  as  regards  dealing  with  the  assets, 
it  only  defines  the  burthen  he  undertakes ; 
and,  so  fiur  as  there  are  any  indications 
there,  it  shews  that  he  would  not  have  any 
authority  to  take  shares  in  a  new  company, 
because  the  deed  supposes  jE>rtma,/W6  that 
what  will  be  received  by  him  in  respect  of 
the  assets  of  the  firm  would  be  divisible 
as  dividends  between  himself  and  his  part- 
ner. I  think  that  is  valuable  in  this  way : 
it  looks  to  the  firm  being  woimd  up,  and 
the  assets  of  the  partnership  being  realised 
in  the  ordinary  way,  which  would  be  to 
realise  and  get  payment  of  whatever  could 
be  got,  payment  in  fiill,  if  not  payment  in 
such  sum  as  could  be  obtained.  Then  has 
the  Court  any  power  to  do  this  by  appoint- 
ing a  receiver  ^because  that  was  the  ar- 
gument pressed  upon  us,  and  seems  to  be 
the  one  most  relied  upon  here  on  the  part 
of  the  respondents.  It  is  very  true  the 
receiver  is  appointed  on  behalf  of  both 
the  parties  to  the  action,  but  it  is  only 
carrying  into  effect  on  behalf  of  both  of 
them  those  powers  which  are  settled  and 
determined  by  the  contract  between  them. 
It  does  not  enable  the  Court  to  authorise 
the  receive  to  make  a  new  contract  be- 
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tween  the  parties,  or  to  assume  to  himself 
that  which  by  the  contract  between  the 
parties  is  not  given  by  one  to  the  other. 
Therefore,  in  my  opinion,  it  would  be 
wrong  to  hold  that  the  Court  can,  by  ap- 
pointing a  receiver,  enable  the  receiver  to 
do  that  which  it  cannot  authorise  one 
partner  to  do  against  the  will  of  the  other. 
Then  how  does  the  case  stand  now  ?  I  do 
not  enter  into  the  question  whether  it  is 
correct  or  not,  that  this  proposed  scheme 
will  give  the  most  profitable  result  to  the 
two  partners  if  they  like  to  accept  it ;  the 
only  question  we  have  here  is  whether 
the  plaintiff,  one  of  the  partners,  is  right 
in  saying  you  have  no  power  to  do  this, 
the  Court  was  wrong  in  piurporting  to 
give  you  authority  to  do  it,  it  is  not  merely 
a  payment  of  a  debt,  or  a  compromise  of  a 
payment  of  a  debt,  but  it  is  sanctioning 
the  defendant  to  enter  on  behalf  of  him- 
self and  his  partner  into  a  speculation,  in 
order,  if  possible,  with  others  to  work  out 
the  estate  of  a  debtor  of  the  firm  in  such 
a  way  as  probably  to  produce  a  profitable 
result.  In  my  opinion  the  Court  has  no 
power  either  to  authorise  the  defendant 
to  do  it  without  the  appointment  of  a 
receiver,  or  to  authorise  the  receiver  to  do 
it  when  the  contract  between  the  parties 
does  not  authorise  it. 

Then  what  ought  we  to  do  as  regards 
this  order  ?  There  is  some  little  difficulty 
in  it  from  this,  that  the  order  only  pur- 
ports to  be  the  appointment  of  a  receiver, 
and  it  was  pressed  upon  us  that  the  ap- 
pointment of  a  receiver  in  consequence 
of  the  difficulties  between  the  parties  is 
almost  of  course ;  and,  therefore,  there 
can  be  no  valid  objection  to  that.  I  do 
not  think  one  can  quite  deal  with  it  in 
this  way ;  the  appointment  of  a  receiver 
under  this  order  was  simply  made  for  the 
purpose  of  enabling  that  scheme  to  be 
carried  into  effect ;  that  was  the  sole  reason 
and  object  of  this  order,  and  the  appoint- 
.  ment  of  the  defendant  as  receiver  was  simply 
machinery  for  the  purpose  of  enabling  that 
to  be  carried  out  in  such  a  way  as  that 
the  Court  might  have  control  over  it.  I 
think  Mr.  Justice  Kekewich  was  acting 
in  the  way  he  thought  most  advisable  for 
the  interests  of  both  these  parties ;  but,  in 
my  opinion,  it  was  not  right  in  the  Court 
to  authorise  such  a  scheme  to  be  carried 
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into  effect  under  the  guise  of  compromis- 
ing a  claim  against  a  debtor  to  the  firm. 
The  only  thing,  therefore,  I  think  we  can  do 
is  altogether  to  discharge  the  order  being 
made  simply  for  that  purpose,  without  pre- 
judice to  any  other  application  to  be  made 
for  the  appointment  of  a  receiver.  I  was 
doubting  whether  it  would  not  be  best  to 
leave  the  receiver  as  appointed,  but  to 
declare  this  scheme  could  not  be  carried 
into  effect.  I  think,  as  the  sole  object  of 
Tpitlring  the  order — ^the  sole  object  of  ap- 
pointing this  receiver — \b  to  carry  into 
effect  the  scheme  which  has  been  proposed, 
the  best  course  is  to  discharge  the  order 
altogether,  and  that  we  must  give  here  the 
appellant  the  costs  of  the  app^.  I  do  not 
^ow  what  was  done  with  the  costs  below, 
certainly  he  must  have  the  costs  of  the 
appeal  here. 

There  is  only  one  case  which  I  think  I 
ought  to  refer  to  which  was  cited  as  an 
authority  for  this  being  done,  and  that 
was  WeiicerahevnCa  Case  (3),  and  I  refer  to 
it  merely  because  it  was  quoted  as  sanc- 
tioned by  the  opinion  of  Lord  Justice 
Lindley  in  his  book  on  Partnership  (5th 
ed.  p.  141).  The  case  there  was  really 
this,  that  one  member  of  a  firm  of  bankers 
took  as  security  and  brought  into  the  name 
of  the  partners  shares  in  a  company  which 
involved  liability,  and  it  was  said  that  that 
is  an  authority  in  favour  of  the  receiver 
here  doing  what  he  is  proposing  to  do. 
When  one  looks  at  the  case  one  finds  this, 
that  the  Judges  who  decided  it  (Lord 
Justice  James  and  Lord  Justice  Mellish) 
decided  that  in  the  business  of  bankers  it 
was  so  ordinary  to  take  shares  in  com- 
panies as  a  security  for  a  debt  that  it  was 
part  of  the  implied  contract  between 
them  ;  but  then  Lord  Justice  James  points 
out  that  in  fact  all  the  partners  assented 
to  this  being  done.  I  rather  think  that 
Lord  Justice  Lindley's  statement  here  has 
been  a  little  misunderstood.  He  does  say 
(LindUy  on  Pcvrtnershipy  5th  ed.  p.  141), 
"  one  partner  has  implied  authority  to  ac- 
cept in  the  ordinary  course  of  business  secu- 
rity for  a  debt  due  to  his  firm."  I  do  not 
think  there  is  any  doubt  about  that. 
Then  he  goes  on,  "  and  where  one  member 
of  a  firm  of  bankers  accepted  as  security 
for  money  due  to  a  bank  shares  in  a  com- 
pany, and  caused  them  to  be  registered  in 


the  name  of  the  bank,  it  was  held  that 
he  had  implied  authority  so  to  do,  although 
the  consequence  was  that  he  thereby  ren- 
dered himiself  and  his  co-partners  Uable  as 
contributories  to  the  company."  At  first 
sight  the  sentence  does  look  as  if  it  did  not 
refer  to  the  authority  of  the  partners  in 
that  case,  but  was  a  general  statement  of 
the  law  that  there  would  be  an  implied 
authority  to  accept  shares  under  those 
circumstances.  But  when  we  look  to  the 
case  to  which  he  refers,  we  see  of  course 
that  that  was  not  the  effect  of  that  case, 
and  I  cannot  think  that  he  intended  to 
lay  down  as  a  general  rule  of  law  that 
that  could  be  done  which  was  done  in 
WeikersheMs  Case  (3),  on  the  ground  that 
the  Judges  held  in  that  case  that  a  partner 
in  a  bank  would  have  that  implied  autho- 
rity, though  they  really  decided  it  on  the 
ground  that  in  that  particular  case  the 
partners  had  known  and  assented  to  what 
was  done.  I  thought  it  right  to  mention 
that,  because  that  statement  in  Lord  Jus- 
tice Lindley's  book  might  mislead  others 
who  did  not  look  at  the  authority  referred 
to,  which  I  alwa3rs  like  to  do  even  in  a 
book  like  Lord  Justice  Lindley's.  In  my 
opinion  the  appellant  is  right,  and  the 
appeal  must  be  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  think  the  decision  turns  on  a  very  broad 
and  a  very  short  point,  that  here  there  is 
no  power  under  the  deed  to  do  what  is 
desired.  It  seems  to  me,  for  the  reasons 
given  by  the  Lord  Justice,  that  the  Court 
has  no  power  to  clothe  a  receiver  with  an 
authority  which  would  wholly  transcend 
the  nature  of  the  original  arrangement 
between  the  parties.  It  does  not  seem  to 
me  to  be  necessary  to  decide  that  in  no 
case  can  anything  but  cash  be  taken  by 
way  of  compromise.  One  can  imagine 
that  it  would  depend  on  the  circumstances 
of  each  particular  case  whether  anything 
can  be  received  as  an  equivalent  for  cash ; 
but  here  it  is  really  not  a  compromise  at 
all,  it  is  the  mere  substitution  for  the  pay- 
ment of  a  debt,  a  speculation  to  take  shares 
in  a  new  and  unformed  company  in 
Amsterdam,  the  object  of  which  is  by  the 
employment  of  the  assets  to  recoup  the 
creditors.  That  is  something  fer  more 
than  a  compromise,  and  therefore  I  think 
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it  is  not  what  tlie  Court  can  impoee  on  an 
unwitting  partner. 

I  agree  entirely  with  what  has  been 
said  about  Weikeraheim^B  Ccue  (3).  The 
whole  ratio  decidendi  there  was,  what  was 
the  ordinaiy  scope  and  authority  of  a 
partner  in  a  banking  business  1  It  seems 
clear  as  soon  as  the  judgments  of  Lords 
Justices  James  and  Melhsh  are  referred 
to;  both  base  their  view  on  the  broad 
foundation  of  their  commercial  opinion  as 
to  what  is  the  ordinaiy  business  of  a 
banker ;  and  Lord  Justice  James  assumes 
as  a  reason  in  that  particular  case  the 
authority  was  not  only  to  be  implied  from 
the  scope  of  business  of  the  partnership, 
but  was  actually  an  express  authority 
conferred  by  the  knowledge  and  assent 
of  the  other  partner.  Tlutt  shews  that 
Weikenheim'e  Vase  (3)  is  not  an  authority 
for  the  proposition  ior  which  it  was  cited, 
and  that  the  passage  in  Lord  Justice 
Lindley's  book,  if  it  did  imply  that  ^and 
perhaps  it  does  not),  would  be  perincfwnam. 

Fey,  L.  J. — If  I  were  not  differing  firom 
the  decision  of  the  learned  Judge  below,  I 
should  probably  say  nothing ;  but  I  iwill 
shortly  state  the  reasons  why  I  concur 
with  my  learned  brethren.  The  arrange- 
ment contemplated  in  this  case  is,  shortly, 
of  this  kind,  that  the  claim  which  the  part- 
nership had  against  the  Java  firm  shdl  be 
given  up  to  a  new  company,  which  is  in- 
tended to  be  formed,  and  that  the  part- 
ners in  the  old  or  dissolved  firm  shall  be- 
come shareholders  in  a  concern  which  is 
to  be  carried  on  with  the  property  of  the 
Java  firm.  In  other  words,  instead  of 
remaining  creditors  of  the  Java  firm, 
they  are  to  become  partners  by  way  of 
a  limited  company  in  the  afiairs  of  the 
business  of  their  debtor.  That  is  the 
nature  and  whole  scope  of  the  arrange- 
ment proposed.  Now,  it  appears  to  me 
that  such  an  arrangement  as  that  is  not 
within  the  ordinary  powers  of  a  partner 
who  is  charged  with  the  liquidation  of  a 
dissolved  partnership.  It  is  not  neces- 
sary to  say  if  he  is  bound  to  receive  all 
the  property  which  he  collects  in  the  form 
of  cash,  or  whether  under  the  circum- 
stances he  may  have  proceeded  in  another 
fonn.  That  point  does  not  require  de- 
cision, but  that  he  has  power  to  enter 
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into  a  company  or  partnership  to  carry 
on  the  business  of  the  debtor  to  the  firm 
which  he  is  winding  up,  is,  in  my  opinion, 
not  the  case.     I  think,  therefore,  that, 
looked  upon  from  the  general  point  of 
view,  the  contention  cannot  be  successfully 
urged.    Then  it  is  said  that  the  deed  of 
the  3rd  of  June,  1887,  makes  a  difference, 
and  that  shews  that  the  defendant  was  to 
be  made  so  completely  the  dominua  of  the 
winding-up  that  he  has  power  to  do  this. 
I  find  nothing  in  that  deed  in  support  of 
such  contention.     It  appears  to  me  only 
to  contemplate  an  ordmary  liquidation  of 
the  partnership  afOurs,  with  this  exception, 
that  the  plaintiff  is  not  to  interfere  in 
matters  of  discretion  arising  in  that  wind- 
ing-up.   It  does  not  clothe  the  defendant 
with  any  larger  power,  or  any  power  of 
doing  anything  else  than  a  liquidating 
partner  might  do;  and,  as  has  been  already 
observed  by  Lord  Justice  Cotton,  the  third 
section  of  the  deed,  which  refers  to  the 
defendant  accounting  to  the  plaintiff  for 
his  share  of  any  dividend  received,  looks 
as  though  the  intention  of  the  parties  was 
that  these  outstanding  claims  were  to  be 
got  in  by  way  of  receipt  of  dividends  on 
the  daim,  and  not  by  way  of  any  such 
arrangement  as  is  now  proposed.    In  my 
opinion,  the  appointment  of  the  defendant 
as  receiver  would  not  enlarge  his  powers, 
because,  whilst  the  Court  by  appointing 
the  defendant  receiver  protects  his  opera- 
tions, and  gives  him  power  of  having  re- 
course to  the  Court  for  assistance  and 
advice,  it  does  not  enable  him  to  do  that 
as  against  the  plaintiff  which  the  exist- 
ing convention  or  agreement  between  the 
pe^ies  does  not  justify.     I  repudiate  the 
notion  that  the  Court  has  a  general  dis- 
cretion to  Ao  what  it  thinks  best  for  the 
parties  in  the  winding-up  of  their  affidrs 
which  are  the  subject  of  agreement  and 
obligation  between  them,  and  it  appears 
to  me  the  argument  urged  upon  us,  that 
the  Court  can  do  what  it  thinks  best,  can- 
not hold.     There  appears  to  me  to  be  no 
authority  really  cited  in  support  of  that 
contention.    I  wiU  say  nothing  more  about 
Weiheraheim's  Caee  (3),  except  that  I  en- 
tirely agree  in  the  comments  made  upon 
it.     With  regard  to  the  case  pressed  upon 
us,  and  perhaps  especially  upon  me,  of  The 
West  qfJEngUmd  and  South  Wales  District 
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Bank  v.  Mvrch  (4),  I  will  only  say  that 
it  has  nothing  to  do  with  the  case,  as  it 
appears  to  me,  and  whether  rightly  or 
wrongly  decided  seems  immatmal.  I 
will  only  state  the  conclusion  I  arrived  at. 
There  was  in  substance  a  compromise  by 
the  executrix  with  the  bank  of  her  de- 
ceased husband's  co-partner,  and  I  came 
to  the  conclusion  (whether  rightly  or 
wrongly  seems  for  the  present  purpose 
immaterial)  that  such  compromise  came 
under  Lord  Cranworfch's  Act.  It  has 
nothing  to  do  with  the  power  of  a  receiver 
appointed  in  a  suit  the  object  of  which  is 
the  winding  up  the  affairs  of  a  dissolved 
partnership.  I  think,  therefore,  the 
order  must  be  discharged,  and  the  order 
suggested  by  the  Lord  Justice  is  right. 

CoTTOK,  L.J. — The  appellant  must  have 
the  costs  both  here  and  below. 

Solicitors — Dmces  &  Attiee,  for  appellant;  Holt, 
Son,  Coward  &  Hawksley,  for  respondent. 
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Practice — Appeal  against  Final  Order  in 
Chambers-Judicature  Act,  1873  (36  d;  37 
Vict.  0.  66),  s,  50 — Originating  Summons 
— Dispute  as  to  Priorities — Jurisdiction — 
Rules  of  Supreme  Court,  1883,  Order  LV. 
rules  3  aiui  5a. 

The  time  for  giving  notice  of  motion  to 
discha/rge  a  Jinal,  not  less  than  an  inter- 
loeutory,  order  made  in  chambers  is  to  be 
limited  to  twenty-one  days. 

The  decision  of  EIay,  J.,  in  Johnson  v. 
Hooley ;  in  re  Johnson  {cmte,  p.  99  ;  Law 
Bep.  42  Ch.  D.  505)  approved. 

A  question  of  disputed  priority  as  be- 
tween PuH>  Tnortgagees,  even  assuming  that 
the  Court  has  jurisdiction  to  decide  it  on  ^ 
originating  summons — as  to  whichy  quaere— 
is  not  such  a  question  as  ought  to  be  deter- 
mined by  stush  a  mode  of  procedure. 

The  plaintifis,  on  the21st  of  June,  1886, 
issued  an  originating  summons   against 


Mr.  and  Mrs.  Mitchell,  and  two  persons 
named  Giles,  asking,  as  against  Mr.  and 
Mrs.  Mitchell,  for  an  account  and  for  fore- 
closure or  sale  in  respect  of  a  mortgage  to 
the  plaintiff  dated  the  22nd  of  August, 
1884,  by  Mrs.  Mitchell  of  her  share  in 
certain  properties  held  by  Messrs.  Giles, 
as  trustees,  and  against  Messrs.  Giles  for 
an  account  of  all  rents  and  profits  received 
by  them  as  such  trustees  in  respect  of  the 
mortgaged  property. 

On  the  sunmions  coming  on  for  hearing 
in  chambers,  the  defendant  Philip  Giles 
claimed  a  charge  under  a  memorandum 
dated  the  19th  of  January,  1883,  as  against 
Mrs.  Mitchell's  interest  in  priority  to  the 
plaintiff'  mortgage;  and  by  the  direction 
of  the  chief  clerk  the  Messrs.  Giles  brought 
in  two  accounts  of  the  rents  received 
down  to  the  25th  of  March,  1889,  and 
shewing  a  balance  in  their  hands  of  5/. 
lis.  S^d.y  after  allowing  for  the  amount 
due  to  P.  Giles  on  his  charge. 

The  plaintiffe  refused  to  accept  these 
accounts,  or  to  accept  the  51.  lis.  8^. 
which  the  trustees  offered  to  pay  them,  and 
disputed  the  claim  of  P.  Giles  to  priority, 
alleging  that  they  were  entitled  to  priority 
by  reason  of  the  trustees  concealing  the 
security  of  P.  Giles,  when  they,  the  plain- 
tiflfe,  made  enquiries  from  them,  prior  to 
taking  their  mortgage,  as  to  the  existence 
of  any  incumbrance. 

The  summons  was  adjourned  to  North, 
J.,  in  chambers,  to  decide  the  question 
whether  such  a  question  as  that  could 
be  settled  on  originating  summons.  His 
Lordship,  on  the  25th  of  July,  1889, 
granted  the  ordinary  foreclosure  judgment 
against  Mr.  and  Mrs.  Mitchell ;  but,  holc(- 
ingthat  he  had  no  jurisdiction  to  try  such 
a  question  on  originating  summons,  or  that, 
if  he  had,  he  ought  not  to  exercise  it,  dis- 
missed the  summons  with  costs  as  against 
the  Messrs.  Giles,  without  prejudice  to  any 
other  proceedings  which  the  plaintifib 
might  take  by  writ.  Counsel  for  plain- 
tiffs stated  that  he  desired  to  appeal,  and 
the  Judge  expressed  a  desire  to  have  the 
case  further  argued  in  Court. 

On  the  18th  of  November,  1889,  the 
plaintiffs'  solicitors  gave  notice  of  motion 
to  discharge  or  vary  the  order  of  the  25th  of 
July,  1889,  so  £ar  as  it  dismissed  the  sum- 
mons against  Messrs,  Giles,  and  ^his  motiou 
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was  heard  in  Court  on  the  22nd  of  No- 
vember, 1 889.  Counsel  for  the  defendants 
objected  that  the  notice  ought  to  have  been 
given  within  twenty-one  days  from  the 
date  of  the  order,  and  that  consequently 
it  was  too  late,  and  referred  to  a  decision 
of  Kay,  J. — In  re  Johnson;  Johnson  v. 
Hocley  (1) — as  an  authority  that  the  limit 
of  twenty-one  days  applied  in  the  case  of  a 
motion  to  discharge  a  final  order  in  chambers 
as  much  as  an  interlocutory  order. 

His  Lordship,  holding  hunself  bound  by 
that  decision,  refused  the  motion  with 
costs,  and  declined  to  allow  the  plaintiffs 
an  extension  of  time  for  giving  such  notice 
of  motion. 

The  plaintifEs  thereupon,  on  the  7th  of 
December,  1889,  gave  notice  of  appeal  to 
the  Court  of  Appeal  against  the  two  orders 
of  the  25th  of  July  and  the  22nd  of  No- 
vember, 1889,  and  of  an  intended  applica- 
tion by  them  that,  if  and  so  far  as  neces- 
sary, the  time  limited  for  moving  to  dis- 
chu'ge  the  former  of  those  orders  might 
be  extended. 

EvLstcuse  Sfnit/i,  for  the  appellants. 

D.  L,  AlexcmdeTy  for  the  respondents, 
the  defendants  Giles,  urged  by  way  of 
preliminary  objection  that  the  appeal  was 
out  of  time ;  that  having  regard  to  the 
decision  of  Kay,  J.,  in  In  re  Johnson; 
Johnson  v.  Hooley  (1)  notice  of  motion  to 
discharge  the  order  in  chambers  should 
have  been  given  within  twenty-one  days, 
notwithstanding  that  it  was  a  final  order ; 
that  by  section  50  of  the  Judicature  Act 
of  1873  no  appeal  lay  against  an  order  in 
chambers,  as  no  effectual  motion  to  dis- 
charge the  order  had  been  made ;  and  so 
&r  from  the  Judge  having  given  a  certifi- 
cate that  he  required  no  further  argu- 
ment, he  had  expressed  a  desire  to  have  it 
re-argued.  He  should  have  applied  to  the 
Judge  below  to  extend  the  time.  The  fax^t 
that  a  mistake  has  been  made  in  the  con- 
struction of  a  rule  is  no  reason  for  allow- 
ing an  appeal  after  the  time  has  elapsed. 

ILindlbt,  L.J. — Here  there  is  no  rule 
existing.] 

Eustace  Smithy  for  the  appellant.  — 
There  is  nothing  in  the  Rules  and  Orders 
limiting  a  time  within  which  notice  of 
motion    to    discharge  a  final    order    in 

(1)  Ante,  p.  99 ;  Law  Rep.  42  Ch.  D.  506. 
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chambers  is  to  be  made,  and  the  first  case 
on  the  point  is  the  recent  decision  of  Elay, 
J.,  which  was  not  reported  till  after  the 
notice  of  motion  had  been  given.  The 
only  rule  that  could  apply  is  Order  LVIII. 
rule  15.  But  if  he  is  bound  by  that  de- 
cision, the  notice  of  appeal  aAs  for  an 
extension  of  the  time  for  appealing. 

Cotton,  L.J. — ^The  preliminary  objec- 
tion taken  to  this  appeal  raises  a  point  of 
some  importance.  Axl  order  was  made  by 
Mr.  Justice  North  in  chambers,  but  he 
wished  to  hear  a  further  argument,  and 
consequently  a  motion  was  made  in  Court 
to  discharge  or  vary  the  order  made  in 
chambers.  Such  a  motion  is  in  no  sense 
an  appeal,  but  merely  a  rehearing  of  the 
former  application.  This  notice  of  motion 
was,  however,  given  after  the  expiration  of 
twenty-one  days.  I  think  that  was  wrong. 
It  has  been  established  for  some  time  that| 
in  cases  of  interlocutory  orders  made  in 
chambers,  a  party  desiring  to  discharge 
such  an  order  must  move  to  do  so  within 
twenty-one  days,  following  the  analogy  of 
appeals  from  interlocutory  orders  in  Court. 
But  it  does  not  seem  to  have  been  settled, 
prior  to  the  decision  of  Mr.  Justice  Kay  in 
In  re  Johnson;  Johnson  v.  Hooley  (1),  that 
the  same  rule  applies  to  notices  to  dis- 
charge a  final  order  made  in  chambers. 
That,  I  think,  should  be  the  practice.  A 
motion  to  discharge  an  order  in  chambers, 
as  I  have  said,  is  not  an  appeal,  but  merely  a 
motion  made  so  as  to  enable  the  Judge  to 
have  the  matter  heard  over  again  more 
fully  in  Court.  It  is  an  application  under 
section  50  of  the  Judicature  Act,  1873,  to 
discharge  or  vary  the  previous  order.  I 
think  that  Mr.  Justice  North  was  right  in 
saying  that  he  could  not  in  this  case  re- 
hear the  matter  in  Court  after  the  twenty- 
one  days  had  elapsed.  But  the  point  as 
to  the  limitation  of  time  was  doubtful  up 
to  the  time  of  the  case  being  decided  and 
published,  and  the  application  is  in  iajct 
one  made  under  section  50,  the  latter  part 
of  which  gives  the  Court  of  Appeal  a  dis- 
cretion as  to  giving  special  leave.  [His 
Lordship  read  the  section,  and  proceeded :] 
I  am  not  quite  satisfied  that  the  condition 
imposed  by  that  section  was  not  per- 
formed, although  by  a  blunder  the  motion 
before  Mr.  Justice  North  was  made  in  such 
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a  way  that  the  learned  Judge  could  not 
hear  it. 

But  by  special  leave  of  this  Court  an 
appeal  may  be  brought  without  a  pre- 
vious certificate,  or  a  proper  motion  to 
discharge;  and,  in  my  opinion,  having 
regard  to  the  spedal  circumstances  of  this 
case — ^namely,  the  doubt  as  to  the  practice 
and  the  ab»dnoe  of  any  positive  Rule  of 
Court  on  the  point — and  also  having 
regard  to  the  doubt  whether  the  question 
at  issue  could  be  heard  upon  an  origina- 
ting summons,  we  should  permit  the  ap- 
peal to  proceed,  even  though  the  conditions 
of  the  section  were  not  observed. 

I  desire,  however,  to  say  that  I  entirely 
agree  with  Air.  Justice  'Kaj  in  his  ruling 
that  motions  to  discharge  final  orders  in 
chambers  ought  not  to  be  made  at  such  a 
time  as  indirectly  to  keep  alive  the  right 
to  bring  an  appeal  for  a  longer  period 
than  the  year  allowed  for  appealnig  against 
such  an  order  when  made  in  Court.  The 
notice  of  motion  should  be  served  within 
twenty-one  days  from  the  date  of  the 
order. 

Having  now  laid  down  that  rule,  I  wish 
it  to  be  understood  that  it  must  in  future 
be  followed,  and  I  will  not  say  what 
course  we  should  adopt  in  any  future  case 
which  should  come  before  us  without  cer- 
tificate and  without  efiectual  motion  to 
discharge  the  order  in  chambers. 

LiNDLET,  L.J. — I  agree.  The  difficulty 
arises  from  the  fact  that  there  is  no  rule 
limiting  the  time  within  which  notice 
of  motion  to  discharge  a  final  order  in 
chambers  is  to  be  given.  The  point  was 
not  decided  till  the  decision  of  Mr.  Justice 
Kay  in  the  case  of  Johnson  v.  Hooley  (1), 
which  was  not  reported  in  the  Law  BeporU 
till  the  December  of  that  year.  I  think  that 
decision  was  right.  An  application  such 
as  this  to  rehear  in  Court  a  decision  in 
chambers  should  be  made  within  twenty- 
one  days.  There  is  no  rule  of  Court 
which  says  so,  I  agree ;  but  we  get  at  it 
by  a  process  of  reasoning  which  approves 
itself  to  my  mind ;  and  if  we  get  to  that, 
it  follows  that  no  such  application  as  is 
required  by  section  50  has  been  made  in 
this  case. 

But  at  the  same  time  this '  is  a  new 
point.    It  is  not  a  case  where  there  is  an 


existing  rule,  and  a  blunder  is  made  in 
constrmng  it;  and  I  do  not  think  that  any 
one  is  to  blame  for  not  arriving  by  reason- 
ing or  analogy  at  the  conclusion  to  which 
we  have  come.  The  present  is,  I  think, 
a  case  where  we  should  avail  ourselves  of 
the  power  given  to  this  Court  by  the  later 
words  in  section  50,  and  give  special  leave 
to  appeal. 

Lopes,  L.  J. — I  agree  with  the  decision 
of  Mr.  Justice  Kay  in  the  case  referred 
to,  and  I  think  it  is  a  salutary  rule  that 
notice  of  motion  to  discharge  a  final  order 
in  chambers  should  be  given  within 
twenty-one  days.  But  here  there  were,  I 
think,  circumstances  which  justify  the 
Court  in  giving  special  leave  to  appeal. 
At  the  time  the  order  in  chambers  was 
made  in  the  present  OEuse  there  was  no  rule 
of  any  sort  or  kind  pointing  to  this  paiv 
ticular  practice. 

The  appeal  on  the  point  of  procedui'e 
was  then  argued. 

Eustace  Smith,  for  the  appellants. — ^The 
Judge  was,  I  submit,  wrong  in  holding 
that  there  was  no  jurisdiction.  The  de- 
fendants being  trustees  of  the  rents  for 
Mrs.  Mitchell,  and  the  plaintiff  being  her 
assignee,  the  application  to  the  Court  is 
within  Order  LV.  rule  8  (^),  for  the  deter- 
mination of  any  question  arising  in  the 
administration  of  a  trust.  But  if  not,  then 
it  falls  clearly  within  rule  5  A  of  the 
Order,  and  that  rule  must  contemplate  the 
decision  of  a  question  of  disputed  priority 
by  means  of  an  originating  summons,  for 
the  determination  of  sudi  questions  is 
almost  a  matter  of  course  in  eveiy  re- 
demption action.  It  may  be  that  an 
originating  summons  is  not  the  most  con- 
venient mode  of  settling  the  present  issue; 
and  if  the  hucta  had  ^n  known  at  the 
time  the  summons  was  issued,  probably 
the  plaintiff  would  have  proceeded  by  ac- 
tion commenced  by  writ. 

/>.  L.  Alexcmder  was  not  called  upon. 

Cotton,  L.J. — ^An  order  was  in  this 
case  made  in  chambers  dismissing  so  much 
of  an  action  begun  by  originating  summons 
as  appeared  to  have  neoessarily  the  object 
of  settling  the  question  which  had  been 
raised  by  two  of  the  defendants,  whether 
a  charge  held  by  them  had  priority  over 
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ihe  plaintifis'  mortgage.  The  defendants, 
who  claimed  priority,  were  trustees ;  but 
the  claim  was  not  made  by  them  as  trus- 
tees, but  on  the  ground  that  they  were 
entitled  to  a  mortgage,  not  in  their  capacity 
as  trustees,  but  on  a  contract  between 
them  and  2k  cestui  que  trust,  and  entirely 
independent  of  their  position  as  trustees. 

There  may,  of  course,  be  a  question  as 
to  the  validity  of  their  mortgage,  owing 
to  the  position  they  occupied  with  regard 
to  the  mortgagor;  but  the  question  of 
priority  whi(£  is  now  raised  does  not  in 
any  way  arise  in  the  administration  of 
the  trust. 

Mr.  Justice  North  has  decided  either 
that  he  had  no  jurisdiction  to  try  such  a 
question  on  an  originating  summons ;  or 
that,  if  he  had,  it  was  not  such  a  question 
as  should  be  tried  by  that  course  of  proce- 
dure. With  that  opinion  I  agree.  What 
is  an  originating  summons  t  By  the  Rules 
and  Orders  the  Court  is  allowed  to  decide 
certain  questions,  but  the  jurisdiction  to 
act  on  an  originating  summons  depends  on 
the  question  whether  the  particular  ques- 
tions at  issue  £ei11  within  those  authorised 
by  the  Rules  and  Orders,  and  I  cannot 
find  in  Order  LY.  rule  3  anything  to  jus- 
tify such  a  point  as  this  being  heard  on  an 
originating  summons.  What  was  princi- 
pally relied  on  by  the  appellant  was  clause 
g  of  that  rule ;  but  the  question  arising  in 
the  administration  of  the  trust  in  that 
clause  must  mean  [some  question  which 
arises  as  between  cestui  que  trust  and  the 
trustees.  The  object  of  originating  sum- 
monses, so  &r  as  we  may  judge,  was  to 
enable  simple  matters  to  be  settled  with- 
out the  expense  necessarily  arising  from 
an  action,  but  not  to  determine  matters 
which  may  involve  a  serious  question. 

Rule  5  A  of  Order  LY.  has  also  been 
referred  to.  [His  Lordship  read  that  rule, 
and  proceeded :]  It  was  said  that,  in  order 
to  deal  with  a  ademption  suit  effectively, 
it  was  necessary  that  questions  of  priority 
should  be  settled.  I  do  not  agree  with 
that.  It  is  veiy  true  that  questions  in- 
volving priority  often  arise  in  working  out 
redemption,  and  if  an  action  commenced 
by  writ  were  brought  we  could  deal  with 
any  question  arising  in  it.  But  if  a 
plaintiff  chooses  to  come  by  way  of  origi- 
nating summons,  then,  although  it  may  be 
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veiy  convenient  to  him  on  the  ground  of 
saving  expense  or  otherwise,  yet  unless 
the  relief  claimed  comes  within  the  terms  of 
Order  LY.,  there  is,  I  think,  no  jurisdic- 
tion to  decide  upon  it.  And  even  assuming 
that  in  a  case  Uke  this  there  is  jurisdic- 
tion, it  would,  in  my  opinion,  be  wrong  to 
attempt  to  deal  with  such  a  question  as 
that  now  at  issue  in  theseinformal  proceed- 
ings. An  originating  summons  was  a  mode 
of  procedure  intended  for  the  decision  of 
questions  of  a  simple  uninvolved  nature, 
but  it  is  not  a  procedure  calculated  to  deal 
with  such  a  matter  as  this,  where  there  is 
a  real  contest  on  disputed  points. 

The  decision  of  Mr.  Justice  North  is 
right. 

We  cannot  deal  with  the  question  of 
costs,  because  they  are  in  the  discretion 
of  the  Judge,  and  we  agree  with  his  deci- 
sion. The  only  point  on  which  I  enter- 
tained any  doubt  was  whether  or  no  an  order 
should  have  been  made  at  the  instance  of 
the  mortgagees  directing  the  trustees  to 
hand  over  to  them  the  balance  of  N,  odd 
admitted  by  the  defendants  to  be  in  their 
hands.  But  it  appears  that  the  trustees 
were  willing  to  hand  it  over,  but  that  the 
plaintijBs,  thinking  that  some  difficulty 
might  be  caused  them,  naturally  refused 
to  take  it. 

That  being  so,  there  was  nothing  as  to 
which  the  Judge  could  cive  any  decision 
against  the  trustees  consistently  with  lus 
decision  that  he  had  no  jurisdiction  on  the 
summons,  or  that  if  he  had  any,  it  would 
not  be  well  to  exercise  it. 

Lnn>LET,  L.J. — ^The  summons  in  this 
case  was  taken  out  by  mortgagees  of  Mrs. 
Mitchell,  seeking  as  against  her  an  ordi- 
nary foreclosure  judgment,  which  they 
have  obtained  under  Order  LY.  rule  6  A. 
That  rule  was  introduced  to  obviate  the 
necessity  of  having  recourse  to  the  expen- 
sive procedure  of  an  action  in  a  simple 
case  of  foreclosure  or  redemption.  That 
judgment  was  almost  a  matter  of  course. 

But  the  plaintifib  have  added  as  defen- 
dants two  persons  named  Giles,  who  are 
trustees  of  the  property  comprised  in  the 
mortgage,  and  the  plamtiffs  seek  to  have 
an  order  as  against  them  more  or  less 
for  the  administration  of  their  trust. 
These  two  defendants  say  this,  ^  we  are 
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entitled  to  a  mortgage  on  this  trust  estate 
in  priority  to  yours,"  and  the  plaintiffs  dis- 
pute their  right,  and  we  thereupon  have 
to  decide  whether  such  a  question  as  this 
is  one  which  can  be  properly  determined 
on  an  originating  summons.  I  am  not 
sure  that  there  is  no  jurisdiction.  I  am 
not  sure  that  if  there  were  an  action  for 
administration  of  the  trust  an  enquiry 
might  not  be  introduced  into  the  decree 
as  to  the  priority  of  these  defendants.  I 
am  not  so  sm^  as  Lord  Justice  Cotton 
that  the  relief  claimed  does  not  come 
within  Order  LV.  rule  3  (g).  But  I  am 
sure  that  Mr.  Justice  North  was  right  in 
holding  that  it  was  not  proper  to  decide 
the  question  on  an  originating  summons. 
A  discretion  is  given  to  the  Judge  under 
Order  LV.  rule  10  as  to  whether  he  will 
or  will  not  order  administration. 

Then  by  rule  7  the  application  shall  be 
supported  by  such  evidence  as  the  Judge 
may  require — ^and  we  know  that  as  a 
general  rule  upon  a  summons  the  evidence 
is  taken  by  affidavit ;  and  by  rule  8  it  shall 
be  lawful  for  a  Judge  upon  an  originating 
summons  to  pronounce  such  judgment  as 
the  nature  of  the  case  may  require.  The 
moment  a  question  of  disputed  priority 
arises,  I  cannot  suppose  that  any  Judge 
would  decide  it  upon  affidavit  evidence. 
As  a  mere  question  of  expediency  and 
convenience,  and  whether  there  is  or  is 
not  jurisdiction,  I  think  that  the  learned 
Judge  was  right  in  the  conclusion  he  came 
to,  and  therefore  this  appeal  must  be  dis- 
missed. 

Lopes,  L.J. — ^The  jurisdiction  to  deal 
with  particular  matters  upon  an  origi- 
nating summons  is  new,  and  springs  from 
the  general  rules  of  Court.  I  can  find 
nothing  in  those  rules  giving  jurisdiction 
in  such  a  case  as  the  present,  either  imder 
Order  LV.  rule  3  or  rule  5  A,  or  else- 
where. 

I  think  the  appeal  should  be  dismissed. 


Solicitors — Nye,  Qreenwood  &  Moreton,  for  ap- 
pellants; Joseph  Welmaa,  agent  for  R.  £. 
Geach,  Guildford,  for  respondents,  the  defen- 
dants Giles. 


EMERIS  V.   WOODWABD. 


North,  J. ' 

1889. 
Nov.  23.  ) 

Compromise  of  Action — Applicatitm  to 
set  aatde — How  enforced — Summons  or 
Action. 

An  applicaition  to  set  aside  an  agreement 
for  the  compromise  of  an  action  cannot  be 
mode  by  a  summons  in  the  action ;  but  a 
fresh  action  must  be  brottght  for  the  pur- 
pose. 

Gilbert  v.  Endean  (Law  Rep.  9  Ch.  D. 
2b9)foaowed. 

Adjourned  summons. 

This  was  an  action  brought  against  an 
executor,  claiming  an  order  that  he  should 
execute  transfers  to  the  plaintiff  of  threiB 
mortgages,  in  pursuance  of  an  alleged  agree- 
ment. On  the  2nd  of  August,  1887,  an 
agreement  was  entered  into  between  the 
plaintiff  and  the  defendant  for  the  com- 
promise of  the  action  on  certain  terms. 
This  agreement  was  conditional  on  its 
being  approved  by  the  Judge  in  another 
action  of  In  re  Haines  ;  Haines  v.  Wood- 
vxvrdy  which  had  been  brought  to  ad- 
minister the  estate  of  Oeorge  William 
Haines,  the  mortgagor ;  and  the  approval 
of  the  Judge  was  afterwards  obtained. 

On  the  4th  of  February,  1889,  the 
plaintiff  took  out  a  summons  (entitled  in 
both  the  actions)  asking  that  so  much  of 
the  agreement  of  the  2nd  of  August,  1887, 
as  provided  that  the  defendant  Woodward 
should  forthwith  execute  an  assignment 
to  the  plaintiff  of  a  mortgage  dated  the 
30th  of  December,  1878  (being  one  of  the 
three  above-mentioned  mortgagee),  might 
be  varied  as  in  the  summons  mentioned. 
On  the  16th  of  July,  1889,  the  plaintiff 
took  out  a  second  summons  (entitled  in 
both  the  actions),  asking  for  leave  to 
amend  the  first  summons  by  adding  there- 
to the  words, ''  or  that  the  said  agreement 
may  be  set  aside  in  toto,  or  that  the  plain- 
tiff may  be  at  liberty  to  continue  the 
action  of  Emeris  v.  Woodward^  or  to 
take  such  proceedings  against  the  defen- 
dant as  he  may  be  advised." 

CozffnS'Hofrdy^  Q.C.^  and  B.  Eyre,  for 
the  plaintiff. 

A  preliminary  objection  was  taken  on 
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J9meri$Y.  Woodward. 
behalf  of  the  defendants  that  an  application 
to  set  aside  a  compromise  ought  to  have 
been  made  the  subject  of  a  fresh  action, 
and  could  not  be  made  hj  a  summons  in 
the  action. 

It  appeared  from  the  chief  clerk's  note 
that  this  objection  was  taken  in  chambers. 

Higgifu,  Q.C.,  and  T,  L.  Wilkimon,  for 
the  defendant. — ^The  first  summons  is 
really  an  application  to  set  aside  part 
of  a  compromise.  Assuming  that  the 
plaintiffs  claim  is  well  foimded,  this  can- 
not be  done  on  a  summons,  but  must  be 
made  the  subject  of  a  fresh  action — Gilbert 
v.  Endean  (1).  [They  also  referred  to 
Pryer  v.  Grime  (2).] 

Cozena-Hcvrdy,  Q.C,  and  B.  Eyre,  for 
the  plaintiff. — If  the  objection  was  taken 
at  chambers,  the  defendant  has  waived  it 
hy  his  subsequent  conduct.  He  has  filed 
affidavits  in  answer  to  those  filed  hj  the 
plaintiff,  and  has  cross-examined  the 
plaintiff's  witnesses. 

North,  J. — In  my  opinion,  the  objec- 
tion must  prevail.  I  think  that  the 
plaintiff's  proper  course  is  to  bring  a  new 
action  to  set  aside  the  compromise,  and 
that  he  cannot,  by  means  of  a  summons, 
set  aside  the  agreement,  and  reopen  the 
controversy.  It  is  said  that  the  defendant 
has  by  his  conduct  waived  the  objection. 
It  is  clear,  I  think,  that  such  an  objection 
can  be  waived  by  conduct.  But  the  chief 
clerk's  notes  shew  that  the  objection  was 
raised  in  chambers  at  an  early  stage,  and 
that  it  was  clearly  pointed  out  to  the 
plaintiff  that  he  ought  to  bring  a  fresh 
action.  In  my  opinion  the  defendant  has 
done  nothing  to  waive  the  objection. 
Knowing  of  the  objection,  the  plaintiff 
chose  to  put  in  his  evidence;  and,  after 
that,  it  was  incumbent  on  the  defendant, 
for  his  own  protection,  to  put  in  and  com- 
plete his  evidence  in  answer.  I  must  dis- 
miss both  the  summonses,  with  costs. 

Solicitors — 0.  L.  P.  Eyre  k  Co.,  agents  for 
Champnej  &  Long,  Qloucester,  for  plaintiff ; 
Long  Sc  (Gardiner,  for  defendant. 
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In  re  E.  w.   macdokald. 

MGALPIN  t;.  MAGDOKALD. 


(1)  Law  Bep.  9  Ch.  D.  259. 

(2)  44  Law  J.  Bep.  Chano.  676;  Law  Bep. 
10  Gbano.  536. 


Chitty,  J.' 

1889. 
Dec. 

Praetioe  —  Administration  —  Creditors 
iohose  Addresses  ocmnot  hefownd — Form  of 
Order. 

Under  an  administration  decree  made  in 
1866  divers  creditors  carried  in  proofs,  but 
the  proceedings  were  not  completed,  in  con- 
sequence of  an  insufficiency  of  assets.  In 
ISSS  further  assets  feU  in,  and  by  the  chief 
derk's  certificate  it  appeared  that  there  was 
a  sufficient  fund  in  Court  to  pay  aU  the 
creditors,  but  that  soms  of  the  creditors 
whose  daim^  were  allowed  cotUd  not  be  . 
found  : — Held,  thai  the  proper  course  was 
to  retain  in  Court  to  the  credit  of  each  of 
such  last-mentioned  creditors  a  sum  of 
Consols  representing  the  amount  of  his  debt 
and  the  interest  thereon,  a/nd  to  fuUy  ad- 
minister the  residue  of  the  fund. 

Form  of  order. 

This  was  the  further  consideration  of  a 
creditors'  action  for  the  administration  of 
the  estate  of  a  deceased  testator. 

The  testator  died  in  1864,  and  the  usual 
administration  decree  was  made  in  May, 
1866.  Advertisements  were  issued,  and  a 
number  of  creditors  sent  in  claims,  but  in 
consequence  of  the  insufficiency  of  the 
assets  the  suit  was  for  a  time  abandoned. 

In  November,  1888,  the  testator's  legal 
personal  representative  paid  into  Court  a 
sum  of  1,1 80^. 

On  the  16th  of  November,  1889,  the 
chief  clerk  made  his  certificate,  by  which 
it  appeared  that  the  debts  of  the  testator, 
which  had  been  allowed,  amoimted,  with 
interest  thereon  and  costs,  to  607Z.  The 
first  part  of  the  first  schedule  to  the 
certificate  contained  a  list  of  twenty 
creditors  who  had  been  ascertained  to 
be  living  or  properly  represented,  and 
whose  debts,  with  interest  and  costs, 
amoimted  in  all  to  325Z.  ;  and  the 
second  part  contained  a  list  of  fifteen 
creditors  whose  debts,  with  interest  and 
costs,  amounted  in  all  to  282Z.,  and  as  to 
whom  no  evidence  had  been  adduced  to 
shew  whether  such  persons  were  living,  or, 
if  dead,  who  were  their  legal  personal 
representatives,  or  the  persons  entitled  to 
such  debts.      It  was  also  certified  that 
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notioes  had  been  sent  by  post  to  these 
fifteen  creditors,  but  had  been  returned. 
The  sum  paid  into  Court  was  represented 
by  1,218/.  New  Consols.  The  question 
arose  how  the  debts  of  the  creditors  in  the 
second  part  of  the  first  schedule  were  to 
be  provided  for. 

F.  H.  OoU,  for  the  plaintiff. 

G,  E.  TyrreUj  for  the  defendant,  the  tes- 
tator's legal  personal  representative. 

Chittt,  J.,  said  that  the  right  form  of 
order  would  be  to  carry  over  to  the  ac- 
count of  each  one  of  the  creditors  in  the 
second  part  of  the  first  schedule  by  name 
an  apportioned  part  of  the  New  Consols 
equivalent  at  the  market  price  of  the  day 
to  the  amoimt  of  his  debt,  and  then  the 
rest  of  the  ftmd  could  be  dealt  with.  He 
added  that  he  did  not  feel  boimd  to  direct 
any  further  enquiry,  and  there  was  no 
reason  why  the  whole  fund  should  be  kept 
in  Court  while  further  information  as  to 
these  creditors  -was  being  obtained. 

The  order,  after  providing  for  the  pay- 
ment out  of  the  New  Consols  of  the  debts 
due  to  the  creditors  in  the  first  part  of  the 
first  schedule,  proceeded :  "  Of  the  residue 
of  the  1 ,21 SL  New  Consols,  let  so  much  as  at 
the  price  of  the  day  of  carrying  over  will 
be  equal  to  the  several  amounts  of  the 
debts  and  interest  thereon  mentioned  in 
the  second  part  of  the  said  first  schedule, 
with  subsequent  interest  thereon  to  the 
date  of  such  carrying  over,  to  be  verified 
by  affidavit,  be  carried  over  in  this  matter 
and  action  to  the  several  accoimts  of  the 
several  creditors  mentioned  in  the  second' 
part  of  the  said  first  schedule  respectively, 
and  let  the  interest  on  the  respective  sums 
of  New  Consols-  so  carried  over  be  accu- 
mulated to  the  same  and  like  accounts. 
Let  the  residue  of  the  said  New  Consols, 
Sec.,  be  transferred  out  of  Court  to  the 
defendant."    Liberty  to  apply. 


Solidtors— H.  Tyrrell  &  Son,  agents  for  J.  B, 
Clarke  &  Co.,  Birmingham,  for  plaintiff  and 
defendant. 


North,  J. 

1889, 
Nov, 
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WOOD  V.  GREOOBT. 


Practice  —  Partition  Action — Form  of 
JudgmerU — Request  for  Sale  by  Owners  of 
a  Moiety — Proof  of  Title  at  Hearing — 
Enquiry  as  to  Persona  interested. 

As  a  general  nde,  when,  at  the  trial  of 
a  partition  action,  a  request  is  made  for  a 
scUe  of  the  property,  die  Court  ttfiU  not 
make  am,  immediate  order  for  sale,  but  am, 
enquiry  wiU  be  directed  to  ascertain  who 
are  the  persvns  interested. 

Short  cause. 

This  was  a  partition  action  brought  by 
the  owners  of  one  moiety  of  certain  real 
estate  against  the  owners  of  the  other 
moiety.  The  plaintiff,  by  their  statement 
of  claun,  asked  for  a  sale. 

There  was  an  affidavit  that  all  the  per^ 
sons  interested  in  the  property  were 
parties  to  the  action.  The  value  of  the 
property  was  about  10,000^. 

ff.  M,  Humphry,  for  the  plaintifEs. — ^As 
the  affidavit  ^ews  that  all  the  persons 
interested  in  the  property  are  parties  to 
the  action,  I  ask  for  an  immediate  order 
for  sale,  without  the  usual  enquiry  at 
chambers  as  to  the  persons  interested. 
This  course  was  adopted  by  Kay,  J.,  in 
In  re  Stedman  (1). 

W.  Baker,  for  some  of  the  defendants. 

Oswald,  for  another  defendant. 

North,  J. — I  cannot  accept  In  re  Sted- 
man (1)  as  an  authority  that,  in  all  parti- 
tion actions,  the  title  to  the  property  is  to 
be  proved  in  Court  instead  of  directing  an 
enquiiy  in  chambers.  This  may  be  a  very 
proper  course  to  adopt  in  simple  cases, 
and  especially  when  the  value  of  the  pro- 
perty is  but  small :  and  I  have  myself 
followed  that  course.  But,  looking  at  the 
nature  of  the  property  in  the  present 
case,  and  at  the  interests  of  the  parties, 
which,  as  set  forth  in  the  statement  of 
daim,  appear  to  depend  on  a  complicated 
pedigree,  I  think  it  will  be  more  con- 

(1)  Law  Rep.  W.N.  1888,  p.  119. 
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WoodY,  Oregory, 
venient  that  the  ordiBary  enquiry  should 
be  made  in  chambers.     I  will  give  leave 
to  apply  in  chambers  for  an  order  for 
sale. 


Solicitors — Torr  &  Co.,  agents  for  Chambers  & 
Chambers,  Brighouse,  for  plaintiffs;  W.  M. 
White,  agent  for  J.  B.  Farrar,  Halifax,  and 
Chester  &  Co.,  agents  for  Ibbersonjc  Ibberson, 
Dewsboiy,  for  defendants. 
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[IN  THB  COURT  OP  APPEAL.] 
Cotton,  L.J.    ^  lebson  v,  the  general 

BOWEN,  L.J.  COUNCIL       OF      MEDICAL 

FbY,  L.J.  >   EDUCATION     AND     KEOIS- 

1889.  TEATION  OF  THB  UNITED 

Dec.  18, 19, 21. J    kingdom. 

Medioal  FractUioner  —  Eemoval  from 
Register  —  JtcdicuU  Enquiry  —  Domestic 
Forum — General  Medical  Cou/ncU — Medi- 
cal FracbUioners  Act,  1858  (21  d;  22  Vict, 
c,  90),  8,  29 — Jurisdiction  of  Court — Fer- 
sonal  Interest  of  Member  oj  Forwrn, 

The  General  Medical  Council  held  on 
enquiry  upon  a  complaint  made  by  the 
Medical  Defence  Union  agwmst  the  plain- 
tiff,  a  registered  medical  practitioner,  that 
he  had  been  "  guilty  o/  infaanous  conduct 
in  a  professional  respect"  in  that  he  had 
acted  as  "  cover  of**  or  by  his  advice  amd 
assistance  had  enabled  one  H.  to  canry  on 
the  business  or  profession  of  a  medical  dec- 
trician,  and  to  practise  as  if  he  were  duly 

qualifisd  under  the  style  of .     On  the 

enquiry  the  charge  was  read  by  the  solicitor 
to  the  General  Medical  Council,  and  the 
solicitor  to  the  Medioal  Defence  Union  then 
stated  the  facts  alleged  against  the  plaintiff, 
who  was  present  with  his  solicitor,  and  was 
heard  in  rej^.  The  General  Medical 
CouncUfouTid  that  the  plaintiff  had  com- 
mitted the  offence  charged  against  him,  that 
the  offence  was  ^^  infamous  conduct  in  a 
professional  respect,**  and  directed  the  re- 
gistrar to  erase  the  plaintiff* s  Tvame/rom 
the  medical  register.  Two  of  the  members 
of  the  General  Medical  Council  were  svh- 
scribers  to  and  guarantors  of  the  Medical 
Defence  Union,  an  association  having  for 
its  objects  theprotectionofmsmhers,  the  prcr 
vention  of  unprofessional  conduct,  and  the 
punishment  of  offenders,  but  tvere  not  memr 
Vol.  SS.'-Chano. 


bers  of  the  council  of  that  union,  by  whom 
the  charge  against  the  plaintiff  uxu  made, 
and  who  had  full  power  under  the  articles 
of  the  association  to  act.  The  plaintiff 
brought  this  action  against  the  defendants 
for  an  injunction  to  restrain  them  Jrom 
removing  his  name  from  the  register: — 
Held,  thai  the  offence  charged  against  the 
plaintiff  UKM  tcithin  the  jurisdiction  con- 
ferred on  the  General  Medical  Council  by 
the  Medical  Fractitioners  Act,  1858,  and 
that  as  the  council  had  acted  honestly  within 
its  jurisdiction,  the  Court  had  no  power  to 
interfere  with  its  decision. 

Held,  by  Cotton,  L.J.,  amd  Bowen, 
L.J.  (Fey,  L.J.,  dissentiente),  thai  the  fact 
that  two  members  of  the  General  Medical 
Council  were  subscribers  to  the  Medical 
Defence  Union,  by  whom  the  charge  was 
made  against  the  plaintiff,  did  not  invali- 
date the  decision  of  the  General  Medical 
Council,  as  they  were  not  actually  or  con- 
structively accusers  or  quasi  accusers  of  the 
plaintiff. 

Decision  o/* North,  J.,  affirmed. 
The  Queen  v.  Allan  (4  B.  A  S.  915; 
33  Law  J.  Eep.  M.C.  98)  considered. 

This  was  an  appeal  by  the  plaintiff,  a 
licentiate  of  the  Royal  College  of  Phy- 
sicians, London,  and  a  licentiate  of 
the  Royal  College  of  Surgeons,  Edin- 
burgh, and  a  registered  medical  prac- 
titioner, fix)m  a  refusal  of  North,  J.,  to 
grant  an  injunction  restraining  the  defen- 
dants from  removing  his  name  from  their 
Register  of  Greneral  Practitioners  until  the 
trial  of  the  action,  and  from  publishing 
certain  resolutions  passed  by  them  on  the 
28th  of  November,  1889,  to  the  effect  that 
the  plaintiff  had  been  guilty  of  infeimous 
conduct  in  a  professional  respect. 

The  General  Council  of  Medical  Educa- 
tion and  Registration  of  the  United  King- 
dom is  a  body  representative  of  the  medical 
profession  of  the  United  Kingdom,  includ- 
ing nominees  of  the  Crown,  and  was  estar 
blished  by  the  Medical  Act,  1858  (21  &  22 
Vict.  c.  90).  The  Act,  inter  alia,  provided 
that  a  register  of  duly  qualified  practi- 
tioners should  be  kept,  and  that  only 
those  whose  names  were  entered  on  that 
register  could  sue  for  and  obtain  money 
payable  to  them  for  medical  fees. 

The   29th  section  of  the  Act  was  as 
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follows :  "  If  any  registered  medical  prac- 
titioner shall  be  convicted  in  England  or 
Ireland  of  any  felony  or  misdemeanour,  or 
in  Scotland  of  any  crime  or  offence,  or 
shall,  after  due  enquiry,  be  judged  by  the 
(General  Council  to  have  been  guilty  of 
in&mous  conduct  in  a  professional  respect^ 
the  General  Council  may,  if  they  see  fit, 
direct  the  registrar  to  erase  the  name  of 
such  medical  practitioner  from  the  re- 
gister"; and  the  40th  section  provided 
that  any  person  who  should  wilfolly  and 
falsely  pretend  to  be,  or  take  or  use  the 
name  or  title  of,  a  physician,  surgeon, 
general  practitioner,  or  any  name,  title, 
addition,  or  description  implying  that  he 
is  registered  imder  this  Act,  or  that  he  is 
recognised  by  law  as  a  physician  or  surgeon 
or  general  practitioner,  should,  upon  a  sum- 
mary conviction  for  any  such  offence,  pay 
a  sum  not  exceeding  10^. 

On  the  15th  of  November,  1889,  the 
solicitor  of  the  General  Council  of  Medical 
Education  and  Registration  (hereafter 
called  the  General  Medical  Council)  wrote 
and  sent  to  the  plaintiff  the  following 
letter : — 

"On  behalf  of  the  General  Medical 
Council,  I  give  you  notice  that  information 
and  evidence  has  been  laid  before  the 
council  by  which  you  are  charged  with 
having  been  guilty  of  infiamous  conduct 
in  a  professional  respect,  the  particulars 
of  which  alleged  conduct  are  as  follows : — 
For  that  you,  being  a  registered  prac- 
titioner, do  act  as  cover  of  or  by  your 
present  advice  and  ajssistance  do  enable 
one  Cornelius  Bennett  Harness  (an  un- 
qualified person)  to  carry  on  the  business 
or  profession  of  a  medicaJ  electrician,  and 
to  practise  as  if  he  were  duly  qualified 
under  the  style  of  the  Medical  Battery 
Company,  Limited,  and  the  Electropathic 
and  Zander  Institute,  at  52  Oxford  Street, 
London,  W.,  the  said  Cornelius  Bennett 
Harness  publicly  advertising  himself  as 
the  Medical  Battery  Company's  consulting 
medical  electrician.  I  am  directed  further 
to  give  you  notice  that  on  the  27th  of 
November,  1889,  a  meeting  of  the  General 
Medical  Council  will  be  held  at  299  Oxford 
Street,  London,  W.,  at  four  o'clock  in  the 
afternoon,  to  consider  the  above-mentioned 
charges  against  you,  and  decide  whether 
or  not  they  should  direct  your  name  to  be 


removed  fipom  the  medical  register,  pur- 
suant to  section  29  of  the  Medical  Act, 
1858.  You  are  invited  and  required  to 
answer  in  writing  the  above  charges,  and 
to  attend  before  the  General  Medical 
Council  at  the  above-mentioned  place  and 
time  to  establish  any  denial  or  defence 
that  you  may  have  to  make  to  the  above- 
mentioned  charges,  and  you  are  hereby 
informed  that  if  you  do  not  attend  as  re- 
quired, the  General  Medical  Council  may 
proceed  to  hear  and  decide  upon  the  said 
charges  in  your  absence.  Any  answer  or 
other  commimication  or  application  which 
you  may  desire  to  make  respecting  the 
said  charges  or  your  defence  thereto  must 
be  addressed  to  the  general  registrar  of 
the  Medical  Council,  and  transmitted  so 
as  to  reach  him  not  less  than  three  days 
before  the  day  appointed  for  the  hearing 
of  the  case.  A  copy  of  section  29  of  the 
Medical  Act,  1858,  and  of  a  certain  stand- 
ing order  of  the  General  Medical  Council 
is  enclosed  herewith  for  your  information. 
A  copy  of  the  evidence  sent  to  the  General 
Medical  Council  in  support  of  the  com- 
plaint is  also  enclosed." 

The  following  is  the  standing  order  re- 
ferred to : — 

'^  Proceedings  for  the  removal  of  a  name 
from  the  register  under  section  29  of  the 
Medical  Act,  1858,  shall  be  commenced 
by  the  issue  of  a  notice  in  writing  on  be- 
half of  the  General  Council  by  the  solicitor 
addressed  to  the  accused  person.  Such 
notice  shall  specify  the  nature  and  par- 
ticulars of  the  charge  alleged  against  the 
accused  person,  and  shall  inform  him  of 
the  day  on  which  the  General  Council 
intend  to  deal  with  the  case  and  decide 
upon  the  said  charge,  and  shall  require 
and  invite  the  accused  person  to  answer 
in  writing  the  charges  brought  against 
him,  and  to  attend  before  the  General 
Ooimcil  on  such  day." 
.  ^The  charge  against  the  plaintiff  was 
made  in  the  name  of  the  Medical  Defence 
Union,  an  incorporated  company,  limited  by 
guarantee  under  the  Companies  Act,  1862. 
The  objects  of  the  union  were,  inter  alia, 
(a)  to  support  and  protect  the  character  of 
medical  practitioners  practising  in  the 
United  Kingdom ;  (6)  to  promote  honour- 
able practice,  and  to  suppress  and  prose- 
cute iinauthorised   practitioners;    (c)  to 
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advise,  defend,  or  assist  in  defending 
members  of  the  union  in  cases  where  pro- 
ceedings involving  questions  of  profes- 
sional principle  or  otherwise  were  brought 
against  them.  Article  36  of  the  articles 
of  association  provided  that  the  manage- 
ment of  the  business  and  the  control  of 
the  union  was  vested  in  a  council,  which 
was  thereby  authorised  to  exercise  all 
such  powers  and  do  all  such  acts  as  might 
be  exercised  or  done  by  the  union,  and 
which  were  not  by  the  articles  or  statute 
expressly  directed  to  be  exercised  or  done 
by  the  union  in  general  meeting.  Article 
2  limited  the  power  of  the  council  by  pro- 
viding that  the  objects  of  the  union,  so 
&r  as  they  related  to  the  suppression  or 
prosecution  of  unauthorised  practitioners, 
should  not  be  acted  on  without  the  sanction 
of  a  unanimous  resolution  of  the  council 
confirmed  by  a  majority  of  the  members 
of  the  union  present  and  voting  in  general 
meeting. 

The  enquiry  into  the  charge  against  the 
plaintiff  was  held  by  the  General  Medical 
Council.  The  solicitor  of  the  council 
opened  the  proceedings  by  reading  the 
charge  against  the  plaintiff,  and  written 
statements  in  support  of  the  charge  were 
then  submitted  to  the  General  Medical 
Council  by  the  solicitor  for  the  Medical 
Defence  Union.  The  plaintiff  was  pre- 
sent at  the  enquiry,  attended  by  his 
solicitor,  who  submitted  statements  to 
shew  that  the  plaintiff  had  done  nothing 
which  was  infiunous  in  a  professional 
respect.  After  the  members  of  the 
General  Medical  Council  who  had  con- 
ducted the  enquiry  had  deliberated,  the 
president  informed  the  plaintiff  that  the 
council  had  come  to  the  following  resolu- 
tions:— "(1)  That  you  have  committed 
the  offence  charged  against  you.  (2)  That 
the  offence  is,  in  the  opinion  of  the 
council,  in£Bkmous  conduct  in  a  professional 
respect.  (3)  That  the  Registrar  has  been 
directed  to  erase  your  name  from  the 
medical  register.'' 

The  resolutions  of  the  General  Medical 
Council  as  subsequently  printed  set  forth 
the  charge  against  the  plaintiff  in  the 
exact  words  contained  in  the  letter  of  the 
council's  solicitor. 

Of  the  members  of  the  General  Medical 
Council  who  took   part  in  the  enquiry. 
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two — ^namely,  Dr.  Glover  and  Mr.  Teale — 
were  also  members  of  the  Medical  Defence 
Union,  being  subscribers  of  10«.  a  year 
and  guarantors;  but  neither  Dr.  Glover 
nor  Mr.  Teale  was  a  member  of  the  council 
of  the  Medical  Defence  Union. 

The  General  Medical  Council  had  no 
power  to  make,  and  did  not  make,  the 
plaintiff  pay  the  costs  of  the  enquiry. 

Immediately  after  the  conclusion  of  the 
enquiry  the  plaintiff  brought  this  action 
against  the  General  Medical  Council, 
claiming  an  injunction  as  above  stated. 
North,  J.,  held  that  the  charge  against 
the  plaintiff  was  reaUy  that  he  had  acted 
as  "  cover "  of  Mr.  Harness,  not  merely 
to  enable  him  to  carry  on  the  business  of 
a  medical  electrician,  but  to  practise  as  if 
he  were  a  duly  qualified  medical  practi- 
tioner, and  that  was  a  matter  within  the 
statutory  jurisdiction  of  the  General 
Medical  Coimcilj  and  that  as  they  had 
acted  regularly  and  bonajide  in  their  pro- 
ceedings, the  Court  had  no  power  to  in- 
terfere. He  also  held  that  the  two  mem- 
bers of  the  General  Medical  Council  who 
were  also  members  of  the  Medical  De- 
fence Union  were  not  thereby  incapar 
citated  from  taking  part  in  the  enquiry, 
and  that  the  decision  was  not  invalidated 
on  this  ground,  and  he  refused  to  grant 
the  injunction  claimed. 

From  this  dedsion  the  plaintiff  ajH 
pealed. 

Rigby,  Q.C.y  Cozma-Hcurdy,  Q.C,  and 
George  Henderson,  for  the  appellant. — ^We 
admit  that  by  section  29  of  the  Medical 
Practitioners  Act,  1858,  a  jurisdiction  is 
conferred  on  the  General  Medical  Council 
which  is  not  subject  to  any  appeal  to  the 
Court,  provided  that  the  case  dealt  with 
by  them  is  within  their  proper  seizin,  and 
they  have  acted  honestly  within  their 
jurisdiction.  But  if  the  council  act  in  a 
matter  not  within  their  jurisdiction,  or  do 
not  conduct  the  proceedings  properly  and 
bonajide,  then  the  Court  will  interfere  by 
mcmda/mti8  or  injunction — Ex  parte  La 
Mert  (1)  and  AUbvU  v.  T?ie  Genei\il  Cownr 
oil  of  Medical  EdtuxUion  wnd  Regutra- 
tion  of  tfie  United  Kingdom  (2).     Here 

(1)  4  B.  &  S.  582 ;  33  Law  J.  Rep.  Q.B.  69. 

(2)  58  Law  J.  Rep.  Q.B.  606;  Law  Rep. 
23  Q.B.  D.  400. 
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the  charge  against  the  plamtifT  is  that  he 
enabled  HarnesSy  an  unqualified  person, 
to  cany  on  the  business  of  a  medical  elec- 
trician as  if  he  were  duly  qualified,  under 
the  style  of  the  Medical  Battery  Com- 
pany. That  must  mean  as  if  he  was  a 
duly  qualified  medical  electrician.  For  a 
duly  qualified  medical  practitioner  to  act 
as  "  cover "  for  an  unqualified  medical 
practitioner,  and  to  enable  him  to  act  as  if 
he  was  a  duly  qualified  practitioner,  is  an 
offence  within  the  29th  section.  But  that 
is  not  what  is  charged  here.  The  charge 
is  that  the  plaintiff  enabled  Harness  to 
act  as  a  duly  qualified  medical  electrician — 
which  he  is ;  and  there  is  no  evidence  that 
Harness  ever  claimed  or  professed  to  be  a 
duly  qualified  medical  practitioner.  The 
charge,  therefore,  is  not  one  within  the 
jurisdiction  of  the  Genei^  Medical  Coun- 
cil under  section  29,  and  the  plaintiff  is 
entitled  to  the  injunction  he  asks.  Our 
next  point  is  that  two  members  of  the 
Greneral  Medical  Council  who  heard  the 
charge  against  the  plaintiff,  and  joined  in 
the  decision  complained  of,  were  members 
of  the  Medical  Defence  Union,  who  acted 
as  prosecutors  in  the  charge.  The  prin- 
ciple is  well  established  that  a  person  can- 
not act  as  prosecutor  and  judge  in  the 
same  matter ;  neither  can  a  person  act  as 
judge  who  has  a  pecuniary  interest  in  the 
flatter  in  question — The  Queen  v.  AUan 
(3),  Dinies  v.  The  Proprietors  of  the 
Grarui  Junction  Company  (4),  The  Mer- 
cers' Company  of  C/iester  v.  Bowker  (5), 
The  Queen  v.  Gibbon  (6),  TJie  Queen  v. 
MiUedge  (7),  and  The  Queen  v.  Farrant 
(8).  The  order  is  therefore  invalid,  as 
two  of  the  persons  who  acted  as  judges 
were  also  in  the  position  of  prosecutors. 

EverUty  Q.C,  and  Muir  Mackenzie^  for 
the  respondent,  were  only  called  upon  on 
the  second  point. — ^All  the  cases  referred 
to  on  behalf  of  the  appellant  were  cases 
where  magistrates  were  exercising  quasi- 
criminal  jurisdiction  in  a  judicial  capacity. 

(3)  4  B.  &  S.  915;  33  Law  J.  Rep.  M.C.  98. 

(4)  3  H.L.  Cas.  769 ;  19  Law  J.  Rep.  Chanc. 
345. 

(6)  1  Str.  639. 

(6)  Law  Rep.  6  Q.B.  D.  168. 

(7)  48  Law  J.  Rep.  M.C.  139;  Law  Rep. 
4  Q.B.  D.  332. 

(8)  67  Law  J.  Rep.  M.C.  17;  Law  Rep. 
20  Q.B.  D.  68. 


In  the  present  case  the  proceeding  before 
the  General  Medical  Council  was  not  a 
judicial  or  a  gtuMi-judicial  proceeding. 
The  Medical  Defence  Union  did  to  some 
extent  act  as  prosecutors,  but  it  was  not 
necessary  that  the  charge  or  complaint 
should  be  made  by  any  one  to  the  General 
Medical  Council,  who  might,  mero  matu^ 
have  set  the  proceedings  in  motion.  It 
would  have  been  intra  vires  for  the 
General  Medical  Council  to  have  started 
the  proceedings,  and  their  decision  could 
not  have  then  been  impeached.  And  the 
decision  of  the  Genend  Medical  Council 
cannot  now  be  impeached  because  two  of 
the  members  happen  to  have  been  sub- 
scribing members  of  the  Medical  Defence 
Union  who  presented  the  charge  against 
the  plaintiff.  These  two  gentlemen,  al- 
though subscribers  to  and  guarantors  of  the 
Medical  Defence  Union,  were  not  mem- 
bers of  the  governing  body  or  council 
who  instituted  the  proceedmgs,  and  had 
no  control  over  the  action  of  that  body, 
and  they  had  no  pecuniary  interest  in 
the  matter.  In  The  Qv^een  v.  AUan  (3)  one 
at  least  of  the  magistrates  was  a  member 
of  the  committee  which  instituted  the 
proceedings;  the  proceedings  were  of  a 
criminal  nature,  and  they  were  instituted, 
not  by  a  corporate  body  as  here,  but  by 
an  incorporate  body. 

They  cited  The  Queen  v.  Handdey  (9), 
The  Quern  v.  Farramt  (8),  The  Queen  v. 
The  Rochester  Dean  and  Chapter  (10),  The 
Queen  v.  Band  (11),  The  Queen  v.  Meyer 
(12),  The  Quern  v.  The  General  Medical 
Council  (13),  and  The  Queen  v.  FeUit- 
mangie  (14). 

Sebastian^  for  the  Medical  Battery  Com- 
pany. 

Kighy^  Q.C,  replied. 

Cur.  adv,  vuU. 

Cotton,  L.  J. — ^This  is  a  motion,  by  way 
of  appeal  from  Mr.  Justice  North,  to  re- 
strain the  defendants,  who  are  the  Gene- 
ral Medical  Council,  from  acting  on  the 

(9)  51  Law  J.  Rep.  M.O.  137 ;  Law  Rep. 
8  Q.B.  D.  383. 

(10)  17  Q.B.  Rep.  1 ;  20  Law  J.  Rep.  Q.B.  467. 

(11)  35  Law  J.  Rep.  M.C.  167;  Law  Rep. 
1  Q.B.  230. 

(12)  Law  Rep.  1  Q.B.  D.  173. 

(13)  30  Law  J.  Rep.  Q.B.  201. 

(14)  9  Law  Times  (N.S.),683. 
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resolution  at  which  they  arrived,  which 
was  that  the  name  of  the  plaintiff  be 
struck  off  the  register  of  medical  practi- 
tioners, and  to  prevent  them  from  pub- 
lishing that  resolution. 

The  General  Medical  Council  is  a  body 
which  is  formed  under  21  <&  22  Yict.  c.  90, 
which  Act  was  passed  for  the  purpose  of 
enabling  persons  requiring  medical  aid  to 
distinguish  qualified  from  unqualified  prac- 
titioners. It  is  a  body  partly  composed  of 
medical  men  who  are  named  by  certain 
public  bodies,  partly  of  persons  elected  by 
the  general  body  of  qualified  medical  men 
in  the  country,  and  partly  of  persons 
named  by  the  Queen. 

The  Act  required,  and  for  the  first  time 
required,  that  there  should  be  a  register ; 
and  those  only  who  are  entered  on  the 
register  can  sue  for  and  obtain  payment 
of  any  money  payable  to  them  for  medical 
attendance  or  medical  fees;  and  then 
powers  were  given  to  this  body  by  various 
sections,  of  which  section  29  was  the  first 
and  the  most  important  one.  [His  Lord- 
ship read  it,  and  continued  :]  And  that 
was  what  was  done  in  this  case  by  the 
General  Medical  Council.  There  was  an- 
other clause,  clause  40,  which  I  ought  to 
refer  to,  because  it  was  a  good  deal  referred 
to  in  argument.  It  enabled  criminal  pro- 
secutions to  be  taken  against  persons  who 
falsely  pretended  to  be  registered  practi- 
tioners, but  the  proceeding  taken  in  this 
case  was  not  under  the  powers  of  that  last 
section,  because  Dr.  Leeson  was  on  the 
register  at  the  time  when  this  order  was 
made  by  the  General  Medical  Council,  and 
was  properly  on  the  register. 

Now,  there  have  been  a  good  many 
points  argued  here;  and  the  first  was 
that  the  matter  in  respect  of  which  the 
General  Medical  Council  here  adjudicated 
or  decided  was  not  a  matter  within  the 
powers  given  to  them  imder  section  29 ; 
and  for  that  purpose  the  charge  made 
against  the  plaintiff,  and  which  was  brought 
to  his  notice  by  writing,  according  to  the 
practice  of  the  General  Medical  Council, 
was  referred  to,  and  it  was  as  follows  : — 
"  You,  being  a  registered  medical  practi- 
tioner, do  act  as  cover  of,  or  by  your  pre- 
sence, advice,  and  assistance  do  enable  one 
Cornelius  Bennett  Harness,  an  unqualified 
person,  to  carry  on  the  business  or  profes- 
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sion  of  a  medical  electrician,  and  to  prac- 
tise as  if  he  were  duly  qualified  under  the 
style  of  the  Medical  Battery  Company 
(Limited),"  &c.  I  need  not  read  more. 
It  was  said  that  there  was  nothing  con- 
tained in  this  complaint  which  would 
justify  the  General  Medical  Council  in 
exercising  the  powers  given  to  them  by 
section  29,  and  there  was  a  good  deal  of 
verbal  criticism  ably  pressed  upon  us  as 
to  the  effect  of  what  was  said  in  the 
notice.  It  was  said  that  there  is  no  alle- 
gation that  Mr.  Harness  is  practising  as 
if  he  were  a  duly  qualified  medical  man. 
It  only  says,  "  as  if  he  were  duly  qualified 
under  the  style  of  the  Medical  Battery 
Company,"  and  that  all  that  Dr.  Leeson  was 
supposed  to  have  done  was  that  he  assisted 
him  to  represent  himself  as  a  medical 
electrician.  I  cannot  read  it  in  that  way. 
We  know  what  a  duly  qualified  medical 
man  is  in  the  Act.  A  person  is  duly 
qualified  if  he  is  on  the  register,  and  in 
that  respect  duly  qualified  to  obtain  the 
benefit  of  the  Act  as  regards  the  privileges 
which  are  conceded  to  those  medical  men 
who  are  on  the  register ;  and  I  have  no 
doubt  that  this  notice  does  state  that 
which  would  justify  the  General  Medical 
Council,  if  they  were  satisfied  that  it  was 
supported  by  the  facts,  in  coming  to  the 
conclusion  that  an  offence  had  been  com- 
mitted which  was,  in  the  words  of  the 
Act,  "  infiimous  conduct  in  any  profes- 
sional respect."  That,  in  my  opinion,  is 
the  true  construction  of  the  words  of  the 
charge  which  is  made  against  the  plaintiff. 
And  it  was  found  that  he  had  been  guilty 
of  the  acts  charged  against  him,  and 
there  was  a  direction  to  erase  his  name 
from  the  register. 

There  has  been  here  a  good  deal  of 
question  as  to  what  took  place  on  the  en- 
quiry, and  we  have  had  the  evidence  which 
was  before  the  General  Medical  Council 
brought  before  us.  In  my  opinion,  it 
would  be  wrong  to  consider  whether  the 
General  Medical  Council  airived  at  a  right 
conclusion  on  the  evidence  which  was 
brought  before  them.  The  General  Medi- 
cal Council  cannot,  strictly  speaking,  take 
evidence.  They  cannot  take  evidence  on 
oath.  They  cannot  take  evidence  which 
we  as  lawyers  have  to  consider  as  evi- 
dence.    They  have  statements  made  be- 
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fore  them  in  support  of  any  complaint 
which  is  made,  and  also  they  have  state- 
ments made  on  the  other  side  by  the 
medical  man  against  whom  the  complaint 
is  made  \  and  if  it  is  once  established  that 
the  complaint  made  before  them  does  in- 
volve a  matter  in  respect  of  which  they 
can  exercise  the  jurisdiction  given  to  them 
by  section  29,  then  I  think  we  ought  not 
to  look  at  the  evidence,  or  in  any  way 
consider  whether  they  have  arrived  at  a 
right  conclusion.  Of  course,  if  it  was 
alleged  and  proved  before  us  that  they 
had  acted  corruptly — if  it  was  proved  that 
there  was  no  statement  made  before  them 
on  which  they  could  reasonably  and 
honestly  arrive  at  the  conclusion  at  which 
they  did  arrive,  then  I  think  we  ought  to 
consider  it  to  see  whether  the  feet  that 
there  was  no  statement  which  could  jus- 
tify the  conclusion,  was  such  evidence  as, 
if  not  displaced,  would  lead  us  to  the  con- 
clusion that  the  council  had  not  acted 
honestly  with  respect  to  the  charge  brought 
before  them,  but  had  acted  with  some 
other  indirect  object.  But  although  there 
were  some  allegations  in  the  affidavit  of 
the  plaintiff  in  this  case  that  there  was 
prejudice  against  him,  that  was  not 
pressed  upon  us  at  all  by  counsel,  nor  was 
it  in  any  way  supported  by  anything 
which  was  brought  before  us.  Dr.  Leeson 
seems  to  have  had  a  most  perfect  conside- 
ration of  his  case.  The  complaint  was 
brought  forward  in  the  ordinary  mode  re- 
quired by  the  rules  and  regulations  of  the 
General  Medical  Council.  He  was  there ; 
he  was  represented  by  his  solicitor,  and 
he  brought  his  own  witnesses — ^that  is  to 
say,  those  who  with  him  were  to  make 
statements  in  support  of  his  contention 
that  in  his  conduct  he  had  done  nothing 
which  was  infemous  in  a  professional  re- 
spect; and  everything  was  heard,  most 
fully  heard  and  considered,  and  then  the 
Council  aiTived  at  the  conclusion  at  which 
they  did  arrive.  In  my  opinion,  that 
being  so,  we  cannot  consider  as  to  whether 
they  are  right  or  wrong.  That  must  be 
left  to  them. 

In    my    opinion,    therefore,  the    first 

ground  which  was  taken  in  support  ot 

this    application  fails,   because    I   think 

there  was  a  charge  which  justified   the 

-   General  Medical  Council  in  making  the 


enquiry  imdei-  section  29,  and  there  was 
no  reason  for  suggesting  that  the  proceed- 
ings were  improperly  conducted  by  them. 

But  then  there  was  another  point 
raised,  which  occasioned  rather  more  doubt, 
and  which  was  this.  It  was  suggested  as 
a  second  point  that  this  order  made  by 
the  General  Medical  Council  must  be  con- 
sidered as  made  by  a  non-competent  tri- 
bunal; for  it  was  said  that,  taking  the 
council  as  acting  judicially,  it  was  so  con- 
stituted on  this  particular  ^occasion  that 
any  order  made  by  it  ought,  having  regard 
to  the  decided  cases,  to  be  considered  as  a 
nullity.  Now  it  appears  that  the  com- 
plaint against  Dr.  Leeson — I  will  not  call 
it  indictment — ^was  brought  in  the  name  of 
the  Medical  Defence  Union,  and  it  turns 
out  when  attention  is  called  to  the  matter 
that  two  of  the  members  of  the  council 
who  were  present  when  the  case  of  Dr. 
Leeson  was  considered  were  members  of  the 
Medical  Defence  Union ;  and  it  was  said 
that  they  are  to  be  considered  in  the  light 
of  prosecutors,  and  that  as  they  were  pro- 
secutors they  could  not  also  sit  as  Judges 
of  the  matter.  It  was  therefore  con- 
tended that  any.  decision  which  the  coun- 
cil arrived  at  when  these  two  members, 
who  were  incompetent  to  act  as  judges  in 
the  matter,  were  present,  must  be  con- 
sidered as  a  nullity. 

Of  course,  the  rule  is  very  plain  that 
no  man  can  be  plaintiff  or  prosecutor 
in  any  action,  and  at  the  same  time 
sit  in  judgment  to  decide  in  that  par- 
ticular case,  either  in  his  own  case  or  in 
any  case  where  he  brings  forward  the 
accusation  or  complaint  on  which  the 
order  \&  made.  To  my  mind  it  is  dear 
here  that  the  General  Medical  Council  in 
respect  of  the  complaint  against  Dr. 
Leeson  were  acting  judicially.  They  were 
not  in  the  ordinary  sense  Judges,  but 
they  had  to  decidejudiciallyasto  whether 
or  not  the  complaint  against  Dr.  Leeson 
was  well  foimded ;  and  they  could,  if  they 
foimd  it  was  well  foimded,  make  an  order 
which  would  be  of  great  importance  to 
him,  and  deprive  him  of  b^g  on  the 
register,  with  very  serious  consequences. 
But  then  we  have  to  consider  this.  Were 
either  of  these  two  gentlemen,  Mr.  Teale 
and  Dr.  Glover,  to  be  considered  as  com- 
plainants in  this  case  f 
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In  considering  this,  we  must  look  a 
little  at  the  Medical  Defence  Union.  The 
Medical  Defence  Union  was  a  company 
limited  hy  guarantee  imder  the  Act  of 
1862,  and  one  of  the  objects  was  '*  to  sup- 
port and  protect  the  character  and  in- 
terests of  medical  practitioners  practising 
in  the  United  Kingdom,"  and  then  "  (2) 
To  promote  honourable  practice  and  to 
BuppreoB  or  prosecute  unauthorised  prac- 
titioners/' Then  they  are  ''  to  advise  and 
defend,  or  assist  in  defending,  members  of 
the  union  in  cases  where  proceedings  in- 
volving questions  of  professional  principle 
or  otherwise  are  brought  against  them." 
So  that  it  was  not  only  to  prosecute  those 
who  offended  against  the  Act,  but  to  de- 
fend those  against  whom  charges  were 
brought  unreasonably.  Then,  if  we  look 
at  the  articles  we  find  this — that  there 
was  a  council,  and  the  council  practically 
had  all  the  powers  of  the  company  which 
formed  the  union  except  in  one  respect, 
they  could  not  institute  prosecutions 
against  any  one  who  was  acting  in  viola- 
tion of  the  law,  without  the  vote  of  a 
general  meeting.  One  of  the  articles  is 
as  follows :  "  The  objects  for  which  the 
union  is  established  shall  be  carried  out 
in  the  manner  provided  by  these  articles, 
provided  that  the  second  of  the  objects  of 
the  union  as  there  set  forth,  so  &r  as  re- 
lates to  the  suppression  or  prosecution  of 
unauthorised  practitioners,  shall  not  in 
any  case  be  acted  upon  without  the  sanc- 
tion of  a  unanimous  resolution  of  the 
council,  confirmed  by  a  majority  of  mem- 
bers present  and  voting  at  a  general 
meeting."  But  we  are  not  now  considering 
a  prosecution  under  the  Act,  and  except 
in  that  respect  there  is  no  limit  on  the 
power  of  the  council,  who  can  do  every- 
thing which  is  not  expressly  or  by  Act  of 
Parliament  required  to  be  done  by  the 
whole  body.  Neither  Mr.  Teale  nor  Dr. 
Glover  were  members  of  the  council ;  they 
were  members  of  the  union  by  subscribing 
10*.  a  year  and  by  giving  a  guarantee,  the 
amount  of  which  we  do  not  know,  which 
was  to  provide  any  expense  which  would 
be  necessary  in  order  to  carry  out  the 
olgects  of  the  association.  The  powers  of 
the  council  are  referred  to  in  article  36. 
[His  Lordship  read  it,  and  continued  :] 
Now    this  complaint  made  against   Dr. 
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Leeson  was  a  complaint  brought  forward 
by  the  council,  to  which  neither  of  these 
two  members  of  the  General  Medical 
Council  belonged.  They  were  not  upon 
it,  and  they  could  not,  having  regard  to 
the  articles,  exercise  any  control  or  give 
any  direction  as  to  what  should  be  done 
by  the  council  in  bringing  forward  this 
complaint.  Then,  axe  they,  as  members, 
in  any  way  interested  ?  The  expenses  of 
this  complaint  could  not  be  thrown  by 
the  General  Medical  Council  on  Dr. 
Leeson,  the  person  complained  of.  They 
had  no  power  to  give  any  costs,  and 
therefore,  whatever  might  be  the  result  of 
this  complaint  made  against  him,  it  would 
not  in  any  way  affect  the  liability  of  Mr. 
Teale  and  Dr.  Glover  to  contribute  any- 
thing to  the  expenses  of  this  proceeding. 
Then,  as  regards  the  question  whether 
they  are  to  be  considered  as  complainants 
here,  we  ought  to  look  to  substance,  and 
not,  because  this  complaint  is  brought  by 
the  council  in  the  name  of  the  union,  to 
say  that  a  pei'son,  a  member  of  a  union 
who  has  nothing  to  do  and  can  have  no- 
thing to  do  with  bringing  forward  this 
complaint,  is  to  be  treated  as  a  prosecutor 
or  as  one  of  the  persons  who  is  bringing 
forward  this  complaint.  The  term  "  pro- 
secutor" is  sometimes  objected  to,  but  I 
use  it  for  the  sake  of  simplicity.  There- 
fore, it  cannot  be  said  that  here  these 
two  members  have  been  incompetent  to 
act  because  they  were  adjudicating  upon  a 
complaint  brought  forward  by  themselves ; 
and,  as  I  have  already  shewn,  there  can  be 
no  pecuniary  interest,  and  no  bias  in  that 
respect  either  from  any  pecuniary  liability 
which  was  thrown  upon  them,  or  anything 
of  that  kind.  Whichever  way  it  was  de- 
termined, their  liability  as  to  contributing 
to  the  expenses  would  be  just  the  same. 
I  may  also  observe  that  as  regards  the 
objects  of  the  union  I  give  no  opinion  as 
to  whether  it  is  desirable  to  form  such 
unions,  the  objects  are  just  as  much  to 
defend  those  who  are  improperly  attacked 
as  to  bring  before  the  General  Medical 
Council  any  question  which  may  reflect 
on  the  conduct  of  any  member  of  the  pro- 
fession ;  so  that  on  that  ground  they  are 
not  to  be  considered  as  complainants  here 
— as  persons  who  are  bringing  forward 
this  charge — and  there  was  hardly  any 
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contention  that  their  position  as  members 
of  the  union  did  actually  involve  a  biaa 
which  would  prevent  them  from  adjudi- 
cating on  this  case. 

Numerous  cases  were  quoted,  but,  in  the 
view  which  I  take  of  it,  it  is  only  neces- 
sary to  advert  to  one,  which  probably  is 
the  strongest  in  favour  of  the  appellant 
here— TAe  Queen  v.  Allan  (3).  There 
certain  gentlemen,  riparian  owners  and 
owners  of  salmon-fifihing,  and  some  who 
were  outsiders,  formed  themselves  into  a 
body  not  in  any  way  incorporated,  all  of 
whom  apparently  would  have  equal  power, 
and  there  was  a  committee  formed  which 
was  a  committee  to  direct  prosecutions. 
Three  magistrates  were  sitting  on  the 
bench  when  a  question  was  brought  be- 
fore them,  and  they  were  members  of  this 
association  which  had  been  formed.  One  of 
them  was  a  member  of  the  committee  that 
had  directed  the  prosecution.  There  was 
no  doubt,  therefore,  he  was  a  prosecutor 
in  the  matter  which  was  brought  before 
the  magistrates  for  decision,  and  therefore 
there  could  be  no  doubt  that,  having  re- 
gard to  the  principle  laid  down,  the  con- 
viction was  bad.  But  the  other  two  had 
nothing  to  do  with  that  committee,  and 
were  only  members  of  the  association; 
and  that  was  the  principal  point  relied 
upon  here.  But  Chief  Justice  Cockbum, 
no  doubt,  does  use  language  which  would 
seem  to  shew  that,  even  if  only  those 
magistrates  who  were  members  of  the  as- 
sociation and  not  on  the  committee  had 
been  on  the  bench,  the  conviction  would 
have  been  bad.  What  he  said  was  this : 
"  Certain  members  of  that  association 
were  present  as  Justices  and  took  part  in 
this  conviction.  They  were  essentially 
prosecutors,  being  members  of  an  associa- 
tion the  aggregate  of  which  were  un- 
doubtedly the  prosecutors."  Well,  I  my- 
self do  not  think  that  the  language  of 
Judges  ought  to  be  taken  without  reference 
to  the  facts  of  the  case  \  and  although  he 
did  use  that  large  expression,  yet  Lord 
Blackburn,  who  was  on  the  bench  too, 
and  Mr.  Justice  Mellor  did  not  use  lan- 
guage which  can  be  even  tortured  into 
saying  that  if  any  member  of  the  associa- 
tion had  been  on  the  bench  at  the  time, 
that  would  have  vitiated  the  proceeding. 
What    Lord   Blackburn   said  was    this : 


''  One  of  the  Justices  who  joined  in  the 
conviction,  being  a  member  of  the  com- 
mittee of  the  association  which  instituted 
the  proceedings,  was  one  of  the  prosecutors. 
There  may  be  difficulty  in  finding  magis- 
trates in  this  neighbourhood  who  are  not 
interested  to  hear  such  an  information, 
but  members  of  the  association  which 
institute  the  prosecution  must  not  act  as 
Judges  upon  it."  There,  I  think,  he  puts 
it  that  the  conviction  was  bad  because 
one  member  of  the  committee  who  were 
actually  prosecutors  waa  sitting  on  the 
bench  at  the  time ;  and  Mr.  Justice  Mellor's 
language,  I  think,  fairly  interpreted,  leads 
to  the  same  conclusion.  But  even  if  Chief 
Justice  Cockbum  did  intend  by  the  lan- 
guage he  used  to  say  that  the  conviction 
would  have  been  bad  if  any  one  of  the 
members  of  the  association  who  had  no- 
thing to  do  with  the  prosecution,  and 
could  not  have,  and  who  had  not  been  on 
the  committee,  that  that  would  have 
vitiated  the  conviction,  I  should  not  fol- 
low him  in  a  case  like  this,  where  neither 
Mr.  Teale  nor  Dr.  Glover  had  or  could 
have  any  voice  at  all  in  this  prosecution, 
and  who  on  the  evidence  knew  nothing  at 
all  about  it  till  the  matter  was  brought 
before  them  as  members  of  the  General 
Medical  Coimdl. 

In  my  opinion  this  objection,  which  is 
a  most  serious  one,  cannot  prevail,  and  we 
ought  to  hold  that  Mr.  Justice  North  was 
right  in  refusing  the  injunction. 

BowEN,  L.J. — ^As  to  the  first  point 
raised  by  the  appeal,  I  shall  say  very  little 
in  addition  to  what  the  Lord  Justice  has 
already  stated.  These  proceedings  were 
in  the  nature  of  judicial  proceedings,  al- 
though the  forum  is  a  domestic  one,  and 
although  the  evidence  taken  before  such 
forum  differs  in  many  respects  from  evi- 
dence which  is  adduced  in  a  Court  of  law, 
and  in  particular  in  the  all-important 
respect  that  it  is  not  given  upon  oath. 
The  only  thing  which  the  Courts  can  in- 
vestigate when  proceedings  of  the  General 
Medical  Council  of  this  character  are 
brought  before  them  is  whether  the 
domestic  forum  has  acted  honestly  within 
its  j  urisdiction.  The  j  urisdiction  is  defined 
by  the  statute.  There  must  be  an  adju- 
dication by  the  General  Medical  Council 
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of  infamous  conduct  in  some  professional 
respect,  and  that  adjudication  must  be 
arrived  at  after  due  enquiry.  The  statute 
says  nothing  more,  but  in  saying  so  much 
it  certainly  imports  that  the  substantial 
elements  of  natural  justice  must  be  found 
to  have  been  present  at  the  enquiry. 
There  must  be  due  enquiry.  The  accused 
person  must  have  notice  of  what  he  is 
accused.  He  must  have  an  opportunity 
of  being  heard,  and  the  decision  must  be 
honestly  arrived  at  after  he  has  had  a  full 
opportunity  of  being  heard.  With  respect 
to  the  charge  made,  the  charge  of  which 
he  has  notice,  it  is  a  charge  of  in&.mous 
conduct  in  some  professional  respect,  and 
the  particulars  which  should  be  brought 
to  his  attention  in  order  to  enable  bim  to 
meet  that  charge  ought  to  be  particulars 
of  conduct  which,  if  established,  is  capable 
of  being  viewed  by  honest  persons  as  con- 
duct which  is  in&unous.  That  is  all.  We 
have  seen  that  those  conditions  have  been 
fulfilled  by  the  enquiry  and  by  the  tribunal 
which  institutes  it.  The  functions  of  the 
Ck>urt  of  law  are  at  an  end.  It  appears 
to  me  that  we  have  no  power  to  review 
the  evidence,  any  more  than  we  have  a 
power  to  say  whether  the  tribunal  came 
to  the  right  conclusion.  If,  indeed,  it 
could  be  shewn  that  nothing  was  brought 
before  the  tribunal  which  could  raise  in 
the  minds  of  honest  persons  the  inference 
that  in&unous  conduct  had  been  estab- 
lished, that  would  go  to  shew  that  the 
enquiry  had  not  been  a  due  enquiry ;  but 
if  there  is  no  blot  of  that  kind  upon  the 
proceedings,  thejurisdictionof  thedomestic 
tribunal  which  has  been  clothed  by  the 
Legislature  with  the  duty  of  discipline  in 
respect  of  a  great  profession  must  be  left 
untouched  by  Courts  of  law.  It  appears 
to  me,  for  these  reasons,  that  the  view 
which  Lord  Justice  Cotton  has  expressed 
is  the  sound  one,  and  I  entirely  concur 
withit. 

Next  comes  a  very  serious  question, 
whether  or  no  the  tribunal  which  adjudi- 
cated in  respect  of  the  appellant's  conduct 
was,  in  respect  of  two  of  its  members, 
rendered  incompetent  by  the  fiict  that 
they  had  taken  part  as  accusers  before  the 
council  of  the  person  upon  whose  conduct 
they  were  adjudicating.  As  the  Lord 
Justice  has  said,  nothing  can  be  clearer 
Vol.  69.— Chaso. 
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than  the  principle  of  law  that  a  person 
who  has  a  judicial  duty  to  perform  dis- 
qualifies himself  for  performing  it  if  he  has 
a  pecuniary  interest  in  the  decision  which 
he  is  about  to  give,  or  a  bias  which  renders 
him  otherwise  than  an  impartial  judge. 
If  he  is  an  accuser  he  must  not  be  a  judge. 
If  he  has  a  pecuniary  interest  in  the  suc- 
cess of  the  accusation  he  must  not  be  a 
judge.  Where  such  a  pecuniary  interest 
exists,  the  law  does  not  allow  any  further 
enquiry  as  to  whether  or  not  the  mind 
was  actually  biassed  by  the  pecuniary 
interest.  The  &ctisestablishedfix>m  which 
the  inference  is  drawn  that  he  is  interested 
in  the  decision,  and  he  cannot  act  as  a 
judge.  But  it  must  be  in  all  cases  a 
question  of  substance  and  of  £9u^  whether 
one  of  the  judges  has  in  truth  also  been 
an  accuser.  The  question  which  has  to 
be  answered  by  the  tribunal  which  has  to 
decide — ^the  legal  tribunal  before  which 
the  controversy  is  waged — ^must  be  :  Has 
the  Judge,  whose  impi^tiality  is  impugned, 
taken  any  part  whatever  in  the  prosecu- 
tion, either  by  himself  or  by  his  agents  t 
I  think  it  is  to  be  regretted  that  these  two 
gentiemen,  as  soon  as  they  found  that  the 
person  who  was  accused  was  a  person 
against  whom  a  complaint  was  being 
alleged  by  the  council  of  a  society  to  which 
they  subscribed  and  to  which  they  in  law 
belonged  as  members,  did  not  at  once  retire 
from  the  council.  I  think  it  is  to  be  re- 
gretted, because  judges,  like  Csesar's  wife, 
^ould  be  above  suspicion,  and  in  the 
minds  of  strangers  the  position  which  they 
occupied  upon  the  council  was  one  which 
required  explanation.  Whatever  may  be 
the  result  of  this  litigation,  I  trust  that  in 
future  the  Ceneral  Medi(»l  Council  will 
think  it  reasonable  advice  that  those  who 
sit  on  these  enquiries  should  cease  to  oc- 
cupy a  position  of  subscribers  to  a  society 
which  brings  them  before  the  council. 
But  having  said  that,  I  come  back  to  the 
point  which  we  have  to  decide,  whether 
these  two  gentlemen  took  any  part  what- 
ever in  the  prosecution  either  by  them- 
selves or  by  their  agents.  It  appears  to 
me,  in  spite  of  the  cloud  which  the  in- 
genuity of  the  appellant's  counsel  raised 
upon  the  point,  that  the  true  answer  must 
be  here,  upon  the  facts — and  it  is  a  ques- 
tion of  &u;t — ^in  the  negative.  I  think, 
21 
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although  they  were  members  of  the  cor- 
poration whose  council  did  bring  this  com- 
plaint before  the  General  Medical  Council, 
they  did  not  themselves  take  any  part, 
and  could  not  have  taken  any  part  what- 
ever, in  the  prosecution,  and  that  the  pro- 
secution was  not  conducted  really  by  the 
council  of  the  union  as  their  agents.  The 
coimcil  of  the  union  was  supreme  in  the 
matter,  and  I  think  that  they  stand  clear, 
upon  the  facts  being  investigated,  of  all 
suspicion  whatsoever. 

For  those  reasons,  treating  the  latter 
part  of  the  case  as  one  which  depends  upon 
an  inference  of  fact  j  and  regretting,  as  I 
do,  that  there  should  be  colour  for  the 
suggestion  that  has  been  made,  and  that 
a  controversy  should  accordingly  have 
arisen  which  required  to  be  carefully  con- 
sidered —  with  the  care  which  we  have 
brought  to  bear  upon  it,  nevertheless  I 
think  that,  as  a  matter  of  substance  and 
of  fiaust,  these  gentlemen  were  not  accusers 
on  this  particular  occasion. 

The  appeal,  therefore,  in  my  judgment, 
must  be  dismissed  with  costs. 

Fry,  L.J. — Two  questions  have  been 
argued  before  us.  The  first  was  a  question 
whether  the  charge  which  was  laid  before 
the  General  Mediogd  Council  was  one  which 
was  within  the  jurisdiction  of  that  council. 
Now,  with  all  that  has  been  said  by  my 
learned  brothers  on  that  part  of  the  case 
I  entirely  concur — ^I  shall  add  nothing 
to  what  they  have  so  fuUy  and  clearly 
expressed. 

Then  comes  the  second  question — 
whether,  having  regard  to  the  feet  that  two 
members  of  the  council  were  subscribers 
to  what  is  known  as  the  Medical  Defence 
Union,  the  council  as  constituted  was 
competent  or  incompetent  to  determine 
the  charge.  Now  there  again  there  are 
two  subordinate  questions  in  which  I  en- 
tirely agree  with  my  learned  brethren. 
In  the  first  place,  I  cannot  for  one  moment 
yield  to  the  argument  which  was  addressed 
to  us  by  the  leading  coimsel  for  the  General 
Medical  Council,  that  they  were  not  acting 
judicially  in  the  performance  of  their  duties 
on  that  occasion.  The  nature  of  the  pro- 
ceedings and  the  effect  of  the  proceedings 
seem  to  me  to  be  very  strong  to  shew  that 
it  must  be  a  judicial  proceeding,  because 


the  result  was  to  deprive  Dr.  Leeson  of 
rights  which  before  that  were  vested  in 
him  as  a  duly  qualified  medical  man  on 
the  register  of  the  council.  Further  than 
that,  uie  language  of  the  statute,  if  it  be 
necessary  to  refer  to  that,  is,  in  my  judg- 
ment, equally  clear.  It  requires  a  due 
enquiry.  It  requires  a  judgment.  It  re- 
quires that  that  judgment  shall  find  him 
guilty.  Now,  "enquiry"  and  "judg- 
ment "  and  "  guilt  **  are  all  words  which 
express,  and  which  are  relevant  to,  a  proper 
form  of  judicial  proceedings;  and  therefore, 
although  this  body  proceeds  by  different 
rules  of  evidence  to  those  on  which  the 
Courts  of  law  proceed,  I  cannot  for  a 
moment  doubt  that  the  coundl  were  pro- 
ceeding judicially ;  nor  can  I  help  adding 
that  the  manner  in  which  the  council  has 
proceeded  on  this  enquiry,  as  on  all  other 
enquiries,  shews  that  the  coimcil  are  fully 
aware  that  they  are  performing  judicial 
duties,  and  endeavour  evidently  to  perform 
them  in  a  very  admirable  manner. 

The  second  point  is  this.  It  was  urged 
before  us  that  the  Medical  Defence  Union 
were  not  in  fact  complainants.  It  was 
said  that  the  council  could  proceed  without 
any  prosecutor  or  person  acting  before  it. 
They  might  proceed  tnero  motu.  That  is 
quite  true  ;  but  it  is  equally  true  that  in 
this  case  they  did  not  proceed  mero  motu, 
but  they  proceeded  in  this  manner.  They 
allowed  ^e  solicitor  and  the  honorary 
secretary  of  the  Medical  Defence  Union 
to  appear  before  them  in  the  character  of 
complainants — a  course  which  seems  to 
me  to  have  been  a  very  convenient  one  to 
pursue ;  and  it  is  not  unworthy  of  remark 
that,  on  the  very  same  meeting  of  the 
council  at  which  these  proceedings  were 
taken  against  Dr.  Leeson,  rules  in  respect 
of  the  procedure  at  such  enquiries  were 
passed  by  the  council  which  divided  them- 
selves into  two  classes  of  caaes.  One  of 
these  classes  was  where  the  enquiry  is 
brought  before  the  General  Medical  Council 
by  a  complainant,  and  the  complainant 
appears  personally,  or  by  counsel,  or  by 
a  solicitor,  then  a  certain  order  of  pro- 
cedure was  enacted,  and  that  order  of 
procedure  followed  veiy  nearly  the  pro- 
cedure before  a  Court.  It  gave  the  com- 
plainant an  opportunity  to  state  his  case, 
then  produce  ms  proofej  then  the  acoosed 
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was  to  be  invited  to  state  his  case  and  to 
produce  his  proo&;  and  then  there  was 
an  opportmiitj  given  for  a  reply  in  cer- 
tain cases.  The  second  class  of  cases  was 
where  no  complainant  appeared.  There 
the  council  proceeded  simply  by  reading 
the  complaint  and  calling  on  the  accused 
practitioner  to  state  his  case  and  produce 
his  evidence.  It  is  evident,  therefore,  the 
Medical  Defence  Union,  either  as  a  whole 
or  by  their  executive,  were  proceeding  'as 
complainants  and  as  ^tMwt-prosecutors  in 
this  enquiry.  No  doubt  the  Medical  De- 
fence Union  acts  through  its  council, 
ilirough  its  executive  body ;  and  this  pro- 
ceeding was  taken  by  the  executive  body, 
and  they  were  represented,  as  I  have 
already  stated,  by  their  solicitor  and  the 
honorary  secretary.  They  acted,  in  feet, 
as  prosecutors,  producing  the  evidence  and 
stating  the  case,  and  urging  what  was 
to  be  said  for  tiie  prosecution  or  quasi- 
proeecution. 

Now,  to  that  union  two  of  the  members 
of  the  General  Medical  Council  which  sat 
upon  this  case,  and  who  therefore  took 
part  in  this  decision,  were  subscribers,  and 
it  may  be  taken  that  this  prosecution — 
I  call  it  a  prosecution  for  the  sake  of 
brevity — ^this  proceeding  was  within  the 
objects  of  the  union.  It  appears  to  me 
that  subscribing  to  a  union  of  this  de- 
scription implies  two  things.  It  implies 
a  general  sympathy  with  the  objects  of 
the  union ;  and  it  implies,  secondly,  a  con- 
fidence in  the  discretion  of  the  executive 
body  who  have  to  carry  on  the  business  of 
that  union.  No  doubt  the  amount  of  con- 
fidence and  the  amount  of  sympathy  may 
vary  in  different  cases  and  from  time  to 
time  with  the  same  subscribers ;  but  that 
is  the  natural  conclusion,  I  think,  one 
anives  at  when  one  finds  a  person  sub- 
scribing to  an  association  for  carrying  on 
prosecutions.  Now  that,  in  my  opinion, 
makes  the  subscriber  to  an  association  of 
this  kind  what  has  been  called  a  virtual 
prosecutor— -of  course,  he  is  not  an  actual 
prosecutor ;  he  is  not  before  the  tribunal 
in  propria  peraona,  he  has  not  even  given 
instructions  to  the  solicitor  who  appears ; 
but  he  has  shewn  his  83anpathy  and  his 
confidence  in  that  body  who  are  acting  in 
this  respect,  and  I  cannot  think  that  a 
body  of  subecribers  to  a  union  of  this 
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description  could  form  a  satis&ctoiy  body 
of  juc^ges  to  determine  the  proceedings 
taken  by  the  union  itself.  Taking  that 
view  of  the  case,  I  cannot  shut  my  eyes  to 
the  fejct,  which  Judges  know  as  well  as 
eveiybody  else,  that  there  are  in  this 
country  numerous  associations  formed  for 
the  purpose  of  carrying  on  prosecutions 
in  respect  of  alleged  violations  of  the  law 
of  various  kinds.  They  may  be  sometimes 
in  respect  of  violations,  or  alleged  viola- 
tions, of  rights  of  fishery  in  a  river,  as  in 
the  Teea  Com  (3^ ;  or  they  may  be  viola- 
tions, or  alleged  violations,  of  the  laws 
which  restrain  cruelty  towards  animals ;  or 
they  may  be  violations,  or  alleged  viola- 
tions, of  the  eoclesiasti(»l  laws.  Now  it 
appears  to  me  that  subecribers  to  those 
associations  indicate  their  sympathy  with 
the  general  proceedings  of  the  body  in 
carrying  on  those  prosecutions,  and  I 
think  Uiey  come  within  the  description 
which  has  been  laid  down  of  virtual  pro- 
secutors. 

To  my  mind  this  point  is  determined  by 
authority.  I  do  not  say  authority  bind- 
ing on  us,  but  authority  which  I  think 
deserves  the  utmost  respect  and  considera- 
tion— ^I  mean  the  case  to  which  Lord 
Justice  Cotton  has  referred,  of  The  Qiteen 
V.  AUan  (3).  In  that  case  there  was  a 
voluntary  association  of  persons  which 
consisted  of  two  classes — ordinary  mem- 
bers who  were  the  owners  of  river-side 
property,  or  occupiers  of  the  rights  of 
fishing  in  the  Tees  and  its  tributaries; 
secondly,  honorary  members  who  might 
be  desirous  of  promoting  the  objects  of 
the  association  by  contributing  to  its 
funds,  and  who  were,  as  I  understand, 
not  riparian  proprietors  or  owners  of 
rights  of  fishing  in  the  Tees.  That  body 
acted,  as  most  of  these  bodies  do,  through 
a  committee,  and  that  committee  was  not 
only  to  make  by-laws  and  rules  and  regula- 
tions, but  they  were  the  persons  to  engage 
and  dismiss  watchers,  and,  in  the  event 
of  proceedings  under  the  Act  being  con- 
sidered necessary,  they — ^that  is,  the  com- 
mittee— ^were  to  instruct  the  secretary  to 
enforce  its  provisions ;  and  the  secretary 
and  treasurer  were,  subject  to  the  approvrJ 
of  the  committee,  to  determine  what  pro- 
ceedings should  be  taken  against  any  per- 
son acting  in  contraventioD  of  the  law. 
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The  ordinaxy  members,  therefore,  and  the 
honorary  members  had  nothing  whatever 
to  do  with  instituting  the  prosecutions  or 
appointing  watchers.  The  person  who 
laid  the  information  in  that  case  was  a 
watcher  of  the  association ;  therefore 
engaged  and  liable  to  dismissal,  not  by  the 
general  body,  but  by  the  committee.  The 
magistrates  who  sat  on  the  bench  to  hear 
that  complaint  were  three.  Mr.  Allan  was 
an  ordinaiy  member  and  the  owner  of 
property  having  a  frontage  to  the  river ; 
Mr.  Smith  was  not  only  an  ordinary 
member,  but  he  was  an  active  member  of 
the  committee,  and  had  been  concerned  in 
a  resolution  which  authorised  the  com- 
mittee to  take  proceedings  for  the  recovery 
of  such  penalties  as,  in  their  opinion,  had 
been  incurred  at  the  defendaint's  locks; 
and  lastly,  Mr.  Bease,  who  was  not  an 
ordinary  member,  but  only  a  subscribing 
member  of  the  association.  Those  were 
the  three  Justices. 

Now  in  what  way  did  the  Court  deal 
with  the  application  to  quash  the  convic- 
tion on  the  ground  of  the  magistrates 
being  the  virtual  prosecutors  %  The  Chief 
Justice  Cockbum  said,  "  It  is  impossible 
to  hold  consistently  with  the  principles 
which  have  been  established  by  decided 
cases,  and  are  founded  upon  the  very 
essence  of  justice,  that  these  magistrates 
were  competent  judges  upon  the  occasion 
in  question."  Observe,  he  does  not  hold 
that  one  magistrate  is  disqualified,  but  he 
holds  that  all  three  were  disqualified  ac- 
cording to  the  essential  principles  of  jus- 
tice— "An  information  was  laid  against 
the  defendant  for  the  violation  of  the 
provisions  of  an  Act  of  Parliament  passed 
for  the  protection  of  salmon  fisheries." 
Then  he  said,  "  Certain  members  of  that 
association  were  present  as  Justices" — 
again  dealing  with  them  all  individually — 
"  and  took  part  in  this  conviction ;  they 
were  essentially  prosecutors,  being  members 
of  an  association  the  aggregate  of  which 
were  undoubtedly  the  prosecutors."  Then 
Lord  Blackburn — Mr.  Justice  Blackburn 
as  he  then  was — ^in  my  view,  notwithstand- 
ing what  has  been  said  by  Lord  Justice 
Cotton,  took  the  same  view.  He  deals, 
no  doubt,  in  the  first  place  with  the  case 
of  Mr.  Smith,  who  was  a  member  of  the 
committee ;  but  he  goes  on  to  add  this : 


"  There  may  be  difficulty  in  finding  magis- 
trates in  this  neighbourhood  who  are  not 
interested  to  hear  such  an  information; 
but  members  of  the  association  which  in- 
stitutes the  prosecution  must  not  act  as 
judges  upon  it."  In  other  words,  he  says 
neither  an  ordinary  nor  an  honorary 
member  of  this  association  can  act  as 
judge  upon  the  matter.  Every  subscriber 
to  that  association  appears  to  me,  in  the 
view  of  these  two  learned  Judges,  disquali- 
fied from  sitting  as  judge  or  acting  as 
judge  on  that  complaint. 

I  think,  therefore,  that  is  a  decision 
which  in  point  of  substance  and  principle 
applies  to  the  present  case.  Of  course,  it 
is  not  binding  upon  us ;  but,  in  my  view, 
that  decision  is  right,  and  I  think  it  ought 
to  be  upheld  and  applied  to  the  present 
case.  I  think  it  is  a  matter  of  public 
policy,  so  £BLr  as  is  possible,  that  judicial 
proceedings  should  not  only  be  free  from 
actual  bias  and  prejudice  of  the  Judges, 
but  that  they  should  be  free  from  the  sus- 
picion of  bias  or  prejudice;  and  I  do  not 
think  that  subscribers  to  associations  for 
the  purpose  of  carrying  on  prosecutions 
can  be  said  to  be  free  irom  suspicion  of 
bias  or  prejudice  in  the  cases  of  prosecu- 
tions instituted  by  the  associations  to 
which  they  subscribe.  It  is  needless  for 
me  to  disclaim  any  intention,  in  arriving 
at  that  conclusion,  of  holding  that  the 
two  gentlemen  in  question  were  liable  to 
any  bias.  That  appears  to  me  a  point 
which  is  not  really  open  to  us,  because  I 
put  my  decision  on  the  ground  of  public 
policy,  and  I  disclaim  any  right  to  enquire 
whether  in  fiu5t  they  were  or  they  were 
not  biassed — I  need  hardly  say  that  I  do 
not  believe  they  were! 

Lastly,  it  was  urged  that  the  case  I 
have  referred  to  is  not  in  point,  because 
there  the  association  was  not  an  incorpo- 
rated one,  and  in  the  present  case  it  was 
incorporated.  That,  in  my  judgment,  has 
nothing  to  do  with  the  case.  Corporation 
or  non-corporation  is  quite  immaterial  in 
considering  the  operation  upon  the  mind 
of  being  a  member  of  a  union  for  the 
purpose  of  canying  on  prosecutions.  I 
think,  therefore,  that  we  should  be  misled 
by  a  trivial  and  immaterial  difference  if 
we  gave  any  effect  to  that.  If  the  matter, 
therefore,  rested  with  me,  I  should  have 
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Leeton  ▼.  €hneral  Medical  Cov/ncHy  App. 
held  that  the  decision  of  the  General 
Medical  CouncU  in  this  case  was  invalid, 
and  that  the  council  as  constituted  on  the 
occasion  in  question  was  not  competent  to 
decide  on  it,  and  in  so  doing  I  think  that 
I  should  best  maintain  the  dignity  and, 
therefore,  the  usefulness  of  the  General 
Medical  Council.  My  learned  brethren 
are  of  the  opposite  opinion,  and  therefore 
this  appeal  will  be  dismissed,  with  costs. 

Appeal  dismissed^  vnth  costs. 

SolioitoTs — R.  Furber,  for  appellant;  Farrer  & 
Co.,  for  respondents. 


NoBTH,  J. 
1889.        I  In  re  jobson. 

Dec.  14,  16,  f     JOBSON  v.  bichardson. 
17,  18.     ^ 

Wm  —  Conetrtjustion  —  Vested  or  Con- 
tingmU — "  From  amd  after  "  the  Death  of 
the  TenmUfoT  Life, 

A  testator  gave  all  his  real  and  the  re- 
sidue of  his  personal  estate  to  a  trustee  {as 
to  a  specified  leasehold  house),  upon  trust  to 
permit  his  daughter,  Elizabeth  Jobson,  to 
receive  the  rents  tJiereof  for  her  life,  and 
^^froTfh  and  after  her  decease  the  sanie  pre- 
mises shall  be  in  trust  for  all  the  children 
of  the  said  Elizabeth  Jobson,  in  equal 
shares  as  tenants  in  comm,on,  on  their  re- 
spectively attaining  the  age  of  twenty-one 
years"  The  wiU  contain^ ?w?  direction  as 
to  the  application  of  the  rents  of  the  lease- 
hold house  after  the  deatli  of  Elizabeth 
Jobson  and  during  Oie  minority  of  her 
children : — Held,  that,  notwithstanding 
the  words  ^^from  and  after,"  the  interest  of 
the  children  in  the  leasehold  house  was  con- 
tingent on  their  attaining  twenty-one. 

Adjourned  summons. 

Robert  Jobson,  by  his  will  dated  the 
Ist  of  May,  1869,  after  giving  certain 
specific  legacies,  devised  and  b^jueathed 
all  the  real  estate  and  the  residue  of  the 
personal  estate  of  or  to  which  he  should 
die  seized  or  possessed,  unto  Thomas 
Crone,  his  heirs,  executors,  administrators, 
and  assigns,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  thereinafter 


declared  concerning  the  same — ^that  was  to 
say,  as  to  all  his  leasehold  messuage  or 
dweUing-house  with  the  appurtenances 
situate  and  being  No.  5  in  front  and  back 
Terrace  Seaham  Harbour,  in  the  coimty 
of  Durham,  upon  trust  to  permit  and  suf- 
fer his  daughter,  Elizabeth  Jobson,  to  re- 
ceive and  take  the  rents  and  profits  thereof 
for  her  life,  and  "  fix)m  and  after  her  de- 
cease the  same  premises  shall  be  in  trust 
for  all  the  children  of  the  said  Elizabeth 
Jobson,  in  equal  shares  as  tenants  in  com- 
mon, upon  their  respectively  attaining  the 
age  of  twenty-one  years."  And  as  to  all 
the  residue  of  his  real  and  personal  estate, 
upon  trust  to  sell  and  convert  into  money 
such  part  thereof  as  should  be  of  a  sale- 
able nature,  and  to  collect  and  get  in  the 
remainder  thereof  And  the  testator  de- 
clared that  his  said  trustee  should  stand 
possessed  of  the  proceeds  thereof  upon 
trust  to  pay  certain  legacies,  and  should 
stand  possessed  of  the  residue  of  the  said 
proceeds,  after  paying  thereout  his  debts 
and  funeral  and  testamentary  expenses, 
in  trust  for  his  said  daughter  Elizabeth 
Jobson,  his  daughter  Esther  Richardson, 
and  his  son  John  Jobson,  in  equal  shares 
as  tenants  in  common. 

The  will  contained  no  direction  for  the 
application  of  the  income  of  the  leasehold 
house  after  the  death  of  Elizabeth  Jobson 
and  during  the  minority  of  her  children. 

The  testator  died  on  the  18th  of 
August,  1869,  leaving  his  daughter  Eliza- 
beth Jobson  surviving.  She  married 
William  Costello,  who  died  in  the  year 
1878.  There  was  one  child  only  of  this 
marriage — ^namely,  a  daughter,  Ada  Wini- 
fred Costello — ^who  survived  her  mother 
and  died  under  the  age  of  twenty-one. 

This  was  an  originating  summons  taken 
out  by  the  trustee  of  the  will  as  plaintiff 
against  Robert  Richardson  (the  adminis- 
trator of  the  testator's  daughter,  Esther 
Richardson,  one  of  the  residuary  legatees) 
and  Michael  Costello  (who  was  the  sole 
next-of-kin  of  Ada  Winifred  Costello),  as 
defendants.  The  plaintiff  was  also  the 
administrator  of  Ada  Winifred  Costello. 

The  summons  asked  for  a  declaration 
that,  according  to  the  true  construction  of 
the  trusts  by  the  said  will  declared  con- 
cerning the  leasehold  house,  the  plaintiff, 
as  administrator  of  Ada  Winifred  Costello, 
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was  entitled  to  the  said  leasehold  house ; 
or  that  the  rights  and  interests  of  the 
several  persons  entitled  under  such  trusts 
might  be  declared. 

Terrelly  for  the  plaintiff. — ^The  will  must 
be  read  as  if  the  words  were  '*  payable  on 
the  children  respectively  attaining  twenty- 
one."  The  property  is  to  be  held  in  trust 
for  the  children  '^  from  and  after  "  the 
death  of  the  tenant  for  life.  The  period 
of  vesting,  therefore,  is  at  the  death  of  the 
tenant  for  life — Andrew  v.  Aruhew  (1). 
If  this  is  not  the  right  construction,  you 
must  strike  out  the  word  "  from."  Again, 
a  direction  for  the  application  of  the  in- 
come of  a  legacy  for  maintenance  makes 
what  would  otherwise  be  a  contingent 
legacy  a  vested  one.  No  doubt  there  is 
no  express  direction  that  the  income  of 
the  leasehold  house  should  be  applied  for 
the  maintenance  of  the  children  during 
minority;  but  the  Conveyancing  Act,  1881, 
supplies  that  direction,  and  the  same 
principle  applies  as  if  there  were  an  ex- 
press direction  for  maintenance. 

[North,  J. — I  cannot  import  the 
statute  into  the  will.] 

He  also  referred  to  Ingram  v.  Suckling 
(2),  Bree  v.  Perfect  (3),  and  In  re  Bevcm's 
Trusts  (4). 

Medd,  for  the  defendant  Michael  Cos- 
tello,  in  the  same  interest. — If  the  words 
in  the  present  case  had  been  "  to  be  paid 
and  divided "  the  case  would  have  been 
clear — WiUtams  v.  Clcirk  (6)  and  Farmer 
V.  Fra/nds  (6). 

The  gift  in  the  present  case  is  substan- 
tially the  same  as  in  those  two  cases. 
This  is  also  a  case  of  a  "  severed  "  legacy — 
Sawnders  v.  Vav/tier  (7). 

[North,  J. — Does  the  principle  on 
which  a  severed  legacy  is  held  to  be  vested, 
although  there  are  words  of  contingency, 
apply  to  a  gift  of  leaseholds.] 

(1)  45  Law  J.  Rep.  Chanc.  232 ;  law  Rep. 
1  Ch.  D.  4ia 

(2)  33  Law  J.  Rep.  (0.8.)  Chanc.  89. 

(3)  1  Collyer,  128. 

(4)  66  Law  J.  Rep.  Chanc.  652 ;  Law  Rep. 
84  Ch.  D.  716. 

(6)  4  De  Gex  &  Sm.  472. 

(6)  2  Sim  &  8.  605;  4  Law  J.  Rep.  (O.S.) 
Chanc.  164. 

(7)  1  Cr.  &  Ph.  240 ;  10  Law  J.  Rep.  Chanc. 
354. 


I  submit  it  does.  Again,  this  is  a  gift 
to  a  class  in  whose  favour  the  Court  will 
always  struggle  to  make  a  gift  vest — 
M'Lachkm  v.  Tattt  (8)  and  Williams  v. 
Haythome  (9). 

Skelton  Cole,  for  the  defendant  Robert 
Richardson. — ^The  gift  to  the  children  is 
contingent  on  their  attaining  twenty-one. 
The  decision  in  Williams  v.  Clark  (5) 
turned  on  the  words  "  equally  to  be  di- 
vided." In  Sau/nders  v.  VaiUier  (7)  sepa- 
ration of  the  legacy  was  rendered  neces- 
sary for  the  purpose  of  giving  effect  to 
the  gift  of  carpus.  In  the  present  case  it 
is  only  rendered  necessary  for  the  purpose 
of  giving  the  income  to  the  tenant  for 
life. 

Terrelly  in  reply,  referred  to  Branstrom 
V.  Wilkinson  (10). 

North,  J. — ^The  question  in  this  case  is 
whether  Ada  Win&ed  GosteUo  took  a 
vested  interest  in  the  leasehold  house, 
notwithstanding  she  died  under  twenty- 
one.  If  she  did,  it  now  belongs  to  her 
next-of-kin.  If  she  did  not,  it  parses 
imder  the  residuary  gift.  By  his  will  the 
testator  gave  his  real  and  personal  estate 
to  trustees  upon  certain  trusts,  one  of 
which  is  as  follows :  As  to  all  that  his 
leasehold  messuage  or  dwelling-house,  with 
the  appurtenances.  No.  5  in  front  and  back 
Terrace,  Seaham  Harbour,  upon  trust  to 
permit  his  daughter,  Elizabeth  Jobson,  to 
receive  the  rents  thereof  during  her  life, 
and  from  and  after  her  decease  upon  trust 
for  all  her  children  in  equal  shares  as 
tenants  in  common,  on  their  respectively 
attaining  the  age  of  twenty-one  years. 
The  sole  question  I  have  to  decide  is  as 
to  the  meaning  of  the  gift  in  remaindei 
after  the  death  of  Elizabeth  Jobson.  I 
do  not  think  there  is  any  other  clause  in. 
the  will  which  throws  any  light  upon  the 
clause  in  question. 

There  is  another  gift  similar  in  terms  to 
the  one  under  consideration — namely,  the 
gift  of  real  estate  to  the  testator's  son 
and  daxighter,  John  Jobson  and  Esther 
Richardson ;  but  there  is,  however,  a  gift 
over  there,  and,  in  my  opinion,  that  gift 

(8)  2  De  Gex,  F.  &  J.  449 ;  30  Law  J.  Rep. 
Chanc.  276. 

(»)  Law  Rep.  6  Chanc.  782. 
(10)  7  Ves.  420. 
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does  not  aJSect  the  prsBent  quefition.  Now 
let  us  look  at  the  &cts.  Elizabeth  Jobson 
Ofnljhadone  child,  a  daughter,  whosurvived 
her  and  died  under  twenty-one ;  and  the 
question  is,  whether  that  child  took  a 
▼ested  interest  on  her  mother's  death, 
although  she  did  not  attain  twenty-one. 
There  is  nothing  in  the  wiU  throwing  any 
light  on  the  gift  in  question.  The  will 
contains  no  direction  for  the  appUcation 
of  the  income  of  the  leasehold  house  during 
the  minority  of  the  children.  There  is 
not,  as  in  some  cases,  an  appropriation  of 
income  for  maintenance  until  the  children 
attain  twenty-one.  It  is  true  that  the 
provisions  of  the  Convey&ncing  Act,  1881, 
as  to  maintenance  apply;  but  that  fact 
does  not  affect  the  present  question,  since 
I  am  of  opinion  that  those  provisions 
apply  equally,  whether  the  gift  is  vested 
or  contingent.  Then  the  contention  is 
that  the  words  "from  and  after"  the 
death  of  Elizabeth  Jobson  mean  that  the 
gift  is  vested  on  her  death.  In  my  opinion 
that  is  not  the  meaning  of  the  words 
**fix)m  and  afW."  In  my  opinion  the 
words  "fix>m  and  after"  do  not  mean 
immediately  from  the  death  of  the  tenant 
for  life,  but  only  "  subject  to  the  life  in- 
terest of  the  tenant  for  life."  That  this  is 
the  right  construction  in  the  present  case 
is  perfectly  clear  to  me.  Supposing,  in- 
stead of  the  child  surviving  the  mother 
and  dying  under  twenty-one,  the  child 
had  attained  twenty-one  and  died  in  the 
mother^s  lifetime.  If  the  gift  is  only  to 
take  effect  '^  from  and  after  "  the  death  of 
the  mother,  and  does  not  in  any  way  vest 
in  the  meantime,  then,  according  to  the 
contention  of  the  plaintiff,  the  child  would 
take  no  interest  at  all.  It  is  impossible  to 
oome  to  that  conclusion,  and  the  case  of 
IfLaehlan  v.  Taitt  (8)  is  a  strong  autho- 
rity in  fevour  of  the  view  that  a  child 
who  attained  twenty-one  in  the  lifetime  of 
the  mother  would  take  a  vested  interest, 
which  could  not  be  divested  by  the  death 
of  that  child  in  the  lifetime  of  the  tenant 
for  life.  In  my  opinion,  the  words  "  from 
and  after "  mean  simply  and  solely  "  sub- 
ject to  the  life  interest";  and  a  gift  to 
children  "  from  and  after  "  the  death  of  a 
tenant  for  life  has  not  the  effect  of  giving 
those  children  vested  interests  on  the  death 
of  the  tenant  for  life,  when  the  gift  is 


coupled  with  the  words  "on  attaining 
twenty-one,"  or  "  when  they  attain  twenty- 
one,"  or  other  similar  words. 

The  case  of  Andrew  v.  Andrew  (1)  is 
relied  on  by  Mr.  Terrell  as  shewing  that 
the  child  took  a  vested  interest  on  the 
death  of  the  tenant  for  life.  In  that  case, 
however,  there  were  present  several  con- 
siderations which  are  absent  from  the 
present  case.  In  the  first  place,  if  the 
Court  had  come  to  a  different  decision, 
the  in&nt  would  have  been  left  penniless 
during  his  minority,  and  it  was  to  avoid 
this  extremely  improbable  construction 
that  the  Court  came  to  the  decision  it  did. 
Again,  there  was  in  that  case  a  gift  over 
in  de^Biult  of  the  tenant  for  life  having  a 
son;  and  this  fact  entered  very  greatly 
into  the  consideration  of  the  Court  in 
arriving  at  the  decision  it  did.  There  was 
nothing  to  indicate  in  that  case  that  the 
Court  would  have  come  to  the  conclusion 
it  did  if  the  words  had  only  been  "  from 
and  after "  the  death  of  the  tenant  for 
life.  Another  class  of  case  relied  on  was 
In  re  Bevcm*8  Trusts  (4).  In  that  case, 
however,  the  gift  was  of  a  separated  fund, 
and  there  was  also  a  gift  over  in  the  event 
of  the  tenant  for  life  dying  without  leaving 
issue.  Then  Mr.  Medd  relied  on  Williams 
V.  Clark  (5).  In  that  case  there  was  a 
gift  upon  trust  for  the  testator's  daughter 
for  life,  with  remainder  in  trust  for  her 
husband  for  life,  and  after  the  decease  of 
the  survivor  to  pay  and  divide  the  trust 
fiind  to  and  among  the  children  of  the 
daughter,  if  more  than  one  equally  to 
be  divided  between  them,  share  and  share 
alike,  when  and  as  they  attained  twenty- 
one.  The  Vice-Chancellor's  conclusion 
was  this,  that  the  first  direction  "  to  pay 
and  divide "  amounted  to  a  gift  indepen- 
dently of  the  direction  to  divide  at  twenty- 
one  ;  and  the  subsequent  words, "  equally  to 
be  divided  between  and  among  them,  share 
and  share  alike,  as  and  when  they  shall 
attain  the  age  of  twenty-one  years,"  merely 
prescribed  the  time  of  payment.  And 
the  Yice-Chancellor  said  the  construction 
he  was  asked  to  adopt  would  render  twelve 
words  of  the  will  superfluous — "if  more 
than  one,  equally  to  be  divided  betrween 
and  among  them."  And  the  result  was 
he  declined  to  adopt  the  construction 
asked  for  by  leaving  out  those  words.    It 


Digitized  by 


Google 


248 


CHANCERY  DIVISION. 


[N.S. 


In  re  Johum, 


is  quite  clear  to  my  mind  that  if  that 
second  direction  to  divide  had  been  omitted, 
the  Vice-Chancellor  would  not  have  come 
to  the  conclusion  he  did.  That  case,  there- 
fore, is  rather  an  authority  in  favour  of 
the  view  that  the  gift  in  the  present  case 
is  not  vested.  Then  it  has  been  argued 
that  the  gift  was  separated  from  the  rest 
of  the  testator's  property,  and  Saunders  v. 
Vautier  (7)  was  relied  upon.  In  that  case 
there  was  a  gift  of  a  sum  of  stock  to  trus- 
tees, upon  trust  to  accumulate  the  divi- 
dends until  Daniel  Wright  Vautier  should 
attain  the  age  of  twenty-five  years,  and' 
then  to  pay  or  transfer  the  principal, 
together  with  the  accumulated  interest, 
unto  the  said  D.  W.  Vautier,  his  execu- 
tors, administrators,  or  assigns  absolutely. 
There  clearly  was  from  the  first  a  separa- 
tion of  that  particular  fund  from  the  rest 
of  the  testator's  estate,  and  an  appropria- 
tion of  it  for  the  benefit  of  David  W 
Vautier,  and  it  was  held  that  that  was 
sufficient  to  shew  that  the  interest  was  a 
vested  one.  In  the  present  case,  however, 
there  is  no  such  direction  to  accmnulate 
the  income,  nor  do  I  find  any  appropria- 
tion of  the  fund.  It  was  argued  that 
there  was  a  severance  here  because  the 
house  was  vested  in  trustees.  But  the 
fund  was  severed  from  the  rest  of  the 
estate  for  the  benefit  of  the  tenant  for 
life,  not  of  the  children.  There  is  no 
segregation  or  appropriation  for  the  benefit 
of  the  children  at  all.  I  hold,  therefore, 
that  there  is  nothing  in  principle  in 
SauThders  v.  Vautier  (7)  which  in  any 
way  leads  to  the  conclusion  that  this  is  a 
vested  interest.  Looking  at  all  these  con- 
siderations, I  cannot  find  any  grounds  for 
holding  that  the  gift,  "  from  and  after " 
the  death  of  Elizabeth  Jobson,  to  her  chil- 
dren on  their  respectively  attaining  twenty- 
one,  has  the  effect  of  giving  a  child  who 
does  not  attain  that  age  a  vested  interest. 
Under  these  circumstances,  therefore, 
I  hold  that  the  leasehold  house  forms  part 
of  the  testator's  residuary  estate,  and  be- 
longs to  the  residuary  legatees. 

SolicitoiB— Indermaar  k  Brown,  agents  for  F. 
Harle,  Cheflter-le- Street,  for  plaintiff  and 
defendant  Richardson;  Maples,  Teesdale  & 
Co.,  agents  for  H.  B.  Wright,  Seaham  Har- 
bour, for  defendant  Co8t«llo  Michael. 


} 


FRANCIS  17.   HARBISON. 


North,  J. 

1889. 
Nov.  23. 

Parties — Foreclosure  Action — Trustees — 
Rules  of  Supreme  Court,  1883,  Order  XVI. 
ruleS, 

Foreclosure  action  by  a  first  mortgagee 
against  the  mortgagor,  and  a  second 
Tnortgagee,  who  had  become  bankrupt.  The 
second  mortgagee  was  a  trustee  of  Hie 
money  secured  by  his  mortgage,  for  various 
persons  :  —  Held,  that,  notunthstaavding 
Order  XVI,  rule  8,  the  persons  beneficiaUy 
interested  under  the  second  mortgage  u^ere 
necessary  parties  to  the  action. 

Motion  for  judgment. 

This  was  a  foreclosure  action,  which 
now  came  on  for  hearing  as  a  short  cause. 

The  plaintiff  were  first  mortgagees. 
The  defendants  were  Harrison,  the  mort- 
gagor ;  Sankey,  a  second  mortgagee ;  and 
Cooper,  his  trustee  in  bankruptcy. 

Sankey  had  been  adjudicated  a  bank- 
rupt in  February,  1889.  He  was  a  trustee 
of  the  money  secured  by  his  mortgage, 
for  various  persons. 

The  plaintiff,  by  their  statement  of 
claim,  submitted  that  the  several  cestuis 
quA  trust  were  not  necessary  parties  to  the 
action,  but  that  they  were  sufficiently 
represented  by  the  defendant  Sankey. 

Sankey  had  not  entered  an  appearance 
to  the  writ.  The  other  defendants  had 
appeared,  but  had  not  delivered  any  de- 
fences. 

Uiggins,  Q,C,,  and  Fossett  Lock,  for  the 
plaintiff. — Sankey,  as  trustee,  sufficiently 
represents  his  cestuis  que  trust,  without 
joining  any  of  them  as  parties  (1). 

In  a  redemption  suit,  trustees  suffi- 
ciently represent  their  cestuis  que  trust — 
Jennings  v.  Jordan  (2). 

[North,  J.,  referred  to  the  argument 
and  judgment  in  the  same  case  before  the 
Court  of  Appeal,  under  the  name  of 
Mills  V.  Jennings  (3).] 

None  of  the  defendants  appeared. 

(1)  Order  XVI.  rule  8. 

(2)  51  Law  J.  Rep.  Chanc.  129;  Law  Rep. 
6  App.  Gas.  698. 

(3)  49  Law  J.  Rep.  Chanc.  209;  Law  Rep. 
X3  Ch.  D,  639, 
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North,  J. — In  my  opinion,  the  defen- 
dant Sankej  does  not  sufficiently  repre- 
sent his  eeatuis  qtie  trust.  MiUa  v.  Jen- 
ninga  (3)  was  a  redemption  action.  A 
foreclosure  action  dififers  entirely  from  a 
redemption  action.  In  the  former  the  de- 
fendant has  to  provide  money  to  redeem 
the  mortgage,  in  the  latter  the  defendant 
has  to  receive  money  paid  for  redemption. 
It  cannot  he  supposed  that  an  insolvent 
trustee  wiU  be  able  to  find  money  to 
redeem  a  mortgage.  The  observations 
made  by  Lord  Justice  Cotton  in  MUU  v. 
Jennings  (3)  appear  to  me  to  be  precisely 
in  point.  The  Lord  Justice  said,  "  Under 
Order  X  VL  rule  7  of  the  Rules  of  Court, 
1875,  trustees  may,  both  as  plaintifis  and 
defendants,  sufficiently  represent  the  trust 
estate  without  any  of  the  parties  benefi- 
cially interested  being  before  the  Court, 
with  power,  nevertheless,  for  the  Court  or 
a  Judge  to  direct  any  of  such  last-men- 
tioned persons  to  be  made  parties.  But 
this  rule  is  in  substance  a  repetition  of 
rule  9,  section  42,  of  the  Chancery  Act, 
1852;  and  it  was  argued  that  in  suits 
relating  to  mortgages  it  had  been  held,  as 
in  Goldsmid  v.  SUmehewer  (4),  that  trustees 
did  not  sufficiently  represent  their  adult 
eestuis  que  trust,  unless  it  was  probable 
that  the  trustee,  from  being  executor,  or 
otherwise,  had  funds  in  hand  sufficient 
to  enable  him  to  redeem.  But  that  case 
was  a  suit  for  foreclosure,  in  which  the 
trustee  was  a  defendant,  whom  the  plaintifiT 
sought  to  foreclose ;  and  there  is  a  reason 
in  such  a  case  for  not  giving  the  plaintifiT 
the  relief  he  seeks,  unless  he  brings  before 
the  Court  all  those  interested  in  the 
equity  of  redemption,  who  may  probably 
have  the  means  of  redeeming  the  mort- 
gage. Here  the  plaintiff-trustee  is  seek- 
ing to  redeem,  and  the  dismissal  of  his 
bill  will  be  effectual  in  favour  of  the  de- 
fendant Jennings  so  as  to  prevent  any 
further  proceedings  for  redemption  in 
respect  of  the  property  vested  in  the 
plaintiff  as  trustee."  I  should  have  had 
great  difficulty  in  holding  that  even  a 
solvent  trustee,  who  is  a  mortgagee,  suffi- 
ciently represents  his  cestuis  que  trust  as 
defendant  to  a  foreclosure  action.  But 
here  the  trustee  is  a  bankrupt,  and  under 

(4)  9  Haro,  App.  xxxviii. 
Vol,  59.— Ooaso. 
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these  circumstances  I  think  the  cestuis 
que  trust  are  not  only  proper,  but  neces- 
sary parties  to  the  action,  and  I  cannot 
give  judgment  for  foreclosure  in  their 
absence.  I  will  give  liberty  to  amend, 
but  I  can  make  no  other  order. 


Solicitors — H.  A.  Dowse,  for  plaintiffs ;  Long  Sc 
Gardiner,  for  defendant  Harrison ;  Eingsf ord, 
Dorman  Sc  Co.,  for  defendant  Ck)oper;  defen- 
dant  Sankey  in  person. 


Stirling,  J."] 

1889.       I  In  re  Thompson  ; 

Jan.  16.       f  BEDFORD  V.  TEAL. 

Nov.  6, 23.  ^ 

Charity — Bequest  to — Corporation  Bonds 
— Impure  Personalty — Mortmain  Act  (9 
Geo,  2.  c.  36). 

A  testator,  by  his  vriU  dated  in  1887,  gave 
certain  pecuniary  legacies  to  charity,  his 
estate  oorutistiru/  mainly  of  corporation 
bonds.  By  some  of  the  bonds  the  borough 
fund,  and  by  ano^ier  the  district  fund,  was 
charged,  the  fund  in  each  case  comprising 
the  rent  of  surplus  lands.  By  wnother  bond 
the  general  district  rates  were  charged  under 
an  Act  which  charged  the  principal  sums 
borrowed  by  the  corporation  on  mortgage 
thereunder  upon  the  lands  acquired  under 
the  Act.  The  corporation  had  at  the  dots 
of  the  charge  lands  acquired  under  the  Act. 
By  another  bond  the  wndertahings,  works, 
and  property  of  certain  gaslight  companies 
were  charged.  By  another,  gas  rents  a/nd 
the  general  district  rates  were  charged : — ► 
Held,  that  all  the  bonds  except  the  last  were 
impure  personalty,  and  cotdd  not  be  given 
to  charity. 

This  waa  a  summons,  taken  out  by  the 
executors  of  the  will  of  John  Bobert 
Thompson,  to  determine  the  question  whe- 
ther there  ought  to  be  an  abatement  of 
certain  charitable  bequests  by  reason  of 
the  assets  of  the  testator  consisting  of  cor- 
poration bonds. 

The  testator,  who  died  on  the  Ist  of 
October,  1887,  by  his  will  dated  the  3rd 
of  June,  1887,  gave  several  pecuniary 
legacies  to  charitable  institutions,  amount- 
ing in  the  whole  to  2,450{.,  and  he  dii^ected 
2  K 
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In  re  Tfumpson* 
that  the  said  legacies  should  be  paid  exclu- 
sively out  of  such  part  of  his  personal 
estate  as  might  be  legally  bequeathed  for 
charitable  purposes;  and  the  will  con- 
tained a  residuary  bequest. 

At  the  date  of  his  death  the  testator 
had  no  real  estate.  His  personal  estate 
amounted  to  5,283^.  11«.  9d,,  of  which 
4,968^.  was  invested  upon  municipal  cor- 
poration mortgages  of  the  nomin^  value 
of  6,000/. 

The  corporation  bonds  were  as  follows : — 

1 .  A  mortgage  of  the  Batley  Corpora- 
tion, dated  the  14th  of  October,  1880,  for 
500/.,  expressed  to  be  made  under  the 
Batley  Corporation  Waterworks  Acts,  1871 
and  1878,  and  to  be  a  mortgage  of  a  pro- 
portion of  the  works  authorised  by  the 
said  Acts,  and  of  the  rates,  rents,  profits, 
and  other  moneys  arising  or  accruing  and 
in  any  way  vested  in  the  mayor,  aldermen, 
and  burgesses  by  virtue  of  the  said  Acts 
from  the  public  water  rates  and  annual 
rents  authorised  by  the  said  Acts  to  be 
levied  and  made,  and  also  of  the  borough 
rates  and  borough  fund  of  the  said 
borough. 

2.  A  mortgage  of  the  same  corporation 
for  the  like  amount  dated  the  9th  of 
January,  1882.  This  mortgage  was  made 
under  the  Dewsbury  and  Batley  Corporar 
tions  Gas  Act,  1873,  and  was  expressed  to 
be  a  mortgage  of  the  interest  of  the  mayor, 
aldermen,  and  burgesses  in  the  gas  rates, 
rents,  and  money  to  be  received  in  respect 
of  the  gasworks  of  the  mayor,  aldermen, 
and  burgesses.  And  also  as  a  collateral 
sacurity  the  borough  rates  and  borough 
fund  of  the  said  borough.  The  corpora- 
tion were  by  the  said  Acts  empowered  to 
charge  the  borough  fund. 

The  town  clerk  of  the  borough  of  Batley 
deposed  that  the  borough  fund  was  com- 
posed {infer  alia)  of  rents  received  from 
surplus  lands,  some  of  which  were  ori- 
ginally acquired  for  market  purposes,  and 
were  sold  subject  to  rentcharges. 

3.  A  mortgage  of  the  Bradford  Corpo- 
ration for  1,000/.  dated  the  26th  of  April, 
1870.  It  was  headed  "No.  29,  1,000/.  on 
the  General  District  Rates  (Markets  Ac- 
count)," and  was  expressed  to  be  made 
under  the  provisions  of,  among  other  Acts, 
the  Bradford  Corporation  Act,  1866,  and 
to  be  a  mortga^  of  the  rates  arising  or 


accruing  by  virtue  of  the  said  Acts,  some 
or  one  of  them,  from  the  general  district 
rates  to  be  levied  within  the  district  of  the 
said  borough. 

By  section  57  of  the  Bradford  Corpora- 
tion Act  the  corporation  were  authorised 
to  borrow  on  mortgage  any  sums,  not  ex- 
ceeding in  the  whole  1 50,000/., to  be  applied 
in  maJang  and  providing  the  market-places 
and  market-houses,  and  the  buildings, 
works,  and  conveniences  connected  there- 
with by  the  same  Act  authorised  to  be 
made  and  maintained. 

By  section  60 :  "The  mortgagees  under 
this  Act  may  enforce  payment  of  arrears 
of  principal  and  interest  due  on  their 
mortgages  by  the  appointment  of  a  receiver, 
and  in  order  to  authorise  the  appointment 
of  a  receiver  the  amount  owing  to  the 
mortgagees  by  whom  the  application  for  a 
I'eceiver  is  made  shall  not  be  less  than 
10,000/.  in  the  whole." 

By  section  69 :  "  The  principal  sums 
from  time  to  time  borrowed  by  the  corpo- 
ration on  mortgage  under  this  Act  for 
purposes  other  than  the  purposes  of  the 
waterworks,  and  the  interest  thereon,  are  by 
this  Act  charged  upon  the  lands  and  pro- 
perty from  time  to  time  acquired  by  the 
corporation,  whether  by  lease  or  by  pur- 
chase under  this  Act,  and  the  general  dis- 
trict rate  of  the  borough." 

4.  A  mortgage  of  the  same  corporation 
for  400/.  dated  the  1st  of  April,  1887,  and 
expressed  to  be  made  under  the  Bradford 
Improvement  Act,  1850,  and  in  exercise 
of  all  other  powers  vested  in  the  said  cor- 
poration or  enabling  them  in  that  behalf, 
and  to  be  a  mortgage  of  the  borough  fund 
of  the  said  borough,  and  the  rates,  rents, 
profits,  and  other  moneys  forming  such 
borough  fund  or  arising  or  accruing  from 
the  said  borough  fund. 

The  Bradfoixi  Improvement  Act,  1850, 
constituted  the  corporation  the  local  board 
of  health,  but  it  did  not  authorise  them  to 
charge  the  borough  fund.  The  corpora- 
tion were,  however,  authorised  as  the  local 
authority  to  charge  the  borough  fund  by 
the  Tramways  Act,  1870,  and  by  a  provi- 
sional order  obtained  thereunder  from  the 
Board  of  Tnvde. 

The  town  clerk  deposed  that  the  cor- 
poration were  seized  or  possessed  of  {inter 
alia)  the  following  real  or  leasehold  pro- 
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In  re  Thompson, 
pertj : — Hhe  town  hall  of  Bradford,  the 
markets  and  market-places  situate  in  Brad- 
ford acquired  by  the  corporation  under 
the  Bradford  Corporation  Act,  1866,  and 
certain  surplus  lands  acquired  by  the  said 
corporation  for  the  purpose  of  effecting 
an  enlargement  of  the  town  hall  and  im- 
provements of  the  streets  in  the  said 
borough,  but  which  had  not  yet  been  used 
for  that  purpose,  and  in  the  meantime 
were  let  to  several  persons  as  tenants  of 
the  said  corporation  at  yearly  or  other 
rents. 

5.  A  mortgage  of  the  Keighley  Corpora- 
tion for  500^.,  dated  the  24th  of  tfune, 
1884,  and  expressed  to  be  made  under  the 
Public  Health  Act,  1875,  the  PubUc  Health 
Supplemental  Act,  1855,  No.  2,  and  the 
Keighley  Improvement  Act,  1824,  or  some 
or  one  of  such  Acts,  and  of  every  other  Act 
or  power  in  any  wise  enabling  them  in 
this  behalf,  and  to  be  a  mortgage  of  the 
rates  and  charges  arising  or  accruing  by 
virtue  of  the  said  Acts  or  any  of  them,  and 
of  the  general  district  rates  of  the  corpora- 
tion, and  of  their  rents,  rates,  and  charges 
(if  any),  as  the  corporation  had  power  to 
grant,  assign,  or  otherwise  charge  for  that 
purpose.  By  these  and  other  Acts  the  local 
board  of  health  were  authorised  to  manu- 
facture and  supply  gas  and  to  recover  rents 
for  such  supply  by  warrant  of  distraint 
from  a  Justice  of  the  peace ;  and  by  the 
Keighley  Waterworks  Extension  and  Im- 
provement Act,  1869,  they  were  autho- 
rised to  borrow  10,000Z.  for  gasworks  pur- 
poses on  the  mortgage  of  their  gas  rents 
and  other  funds  carried  to  the  gas  account, 
with  or  without  including  the  genei'al 
district  rate,  and  the  mortgages  so  granted 
were  deemed  to  be  granted  in  accordance 
with  the  provisions  of  the  Public  Health 
Acts  applicable  to  mortgages  of  the  general 
district  rate.  In  1882  the  powers  of  the 
local  board  became  vested  in  the  corpora- 
tion of  Keighley.  The  amount  secured  by 
the  mortgage  was  borrowed  under  two 
sanctions  of  the  Local  Government  Board, 
granted  in  pursuance  of  the  above-men- 
tioned Acts  for  the  erection  of  gasworks, 
and  the  interest  on  the  mortgage  was  paid 
exclusively  out  of  the  rents,  charges,  and 
other  income  arising  from  the  gasworks. 
In  the  event  of  such  income  proving 
insufficient  for  payment  of  interest,  the 
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mortgage  was  to  become  a  charge  upon 
the  general  district  rates  levied  under  the 
sanitary  Acts. 

6.  A  mortgage  of  the  Dewsbury  Cor- 
poration for  bOOL,  dated  the  7th  of  October, 
1878,  and  expressed  to  be  made  under  the 
Batley  Corporation  Waterworks  Act,  1871, 
and  the  Dewsbiuy  and  Heckmondwike 
Waterworks  Act,  1876,  and  to  be  a  mort- 
gage of  the  share  and  interest  of  the 
mayor,  aldermen,  and  burgesses  in  the 
rates,  rents,  and  money  to  be  received  in 
respect  or  by  means  of  the  waterworks  of 
the  Dewsbury  and  Heckmondwike  Water- 
works Board,  and  also,  as  a  collateral 
security,  the  borough  rates  and  borough 
fund,  or  general  district  rates  and  public 
water  rate  of  the  said  borough.  By  the 
Act  of  1876  the  corporation  were  em- 
powered to  charge  the  borough  fund  as  a 
collateral  security.  With  reference  to  the 
borough  fund  the  town  clerk  deposed  as 
follows : — 

"  The  corporation  is  seized  or  possessed 
of  the  following  hereditaments  and  real 
estate — that  is  to  say  (a),  the  town  hall, 
now  in  course  of  construction  upon  free- 
hold land  acquired  by  the  corporation  for 
the  purpose ;  also  the  borough  offices  of 
Dewsbury,  held  by  the  corporation  for  an 
unexpired  teim  of  years  under  a  lease 
thereof  granted  to  the  said  corporation ; 
some  portions  of  the  borough  officers  which 
are  not  required  or  constantly  used  by  the 
corporation  for  their  own  use  or  that  cf 
their  officers  and  servants  are  sublet  by 
the  corporation  to  the  School  Board,  the 
Waterworks  Board,  and  the  Chamber  of 
Commerce  of  Dewsbury,  as  yearly  tenants 
thereof,  at  certain  rents,  which  rents  are 
paid  to  the  treasurer  of  the  corporation, 
and  are  by  him  carried  to  the  credit  of  the 
account  of  and  form  part  of  the  borough 
fund." 

7  and  8.  Two  mortgages  of  the  Wake- 
field Corporation  for  500/.,  dated  respec- 
tively the  10th  of  May,  1881,  and  the  9th 
of  December,  1884,  and  respectively  ex- 
pressed to  be  made  under  the  Wakefield 
Corporation  Waterworks  Act,  1880,  and 
to  be  mortgages  of  the  share  and  interest 
of  the  mayor,  aldermen,  and  burgesses  in 
the  revenues  to  be  received  in  respect  or 
by  means  of  the  waterworks  authorised  by 
the  said   Act,   and   also,   as  a  collateral 


Digitized  by 


Google 


252 


CHANCERY  DIVISION. 


[N.S. 


la  re  Thompson, 

security,  the  general  district  rates  and 
district  fund  of  the  said  borough.  By 
section  58  of  the  aforesaid  Act,  "  for  secur- 
ing repayment  of  moneys  borrowed  under 
the  authority  thereof,  the  said  corporation 
may  mortgage  the  water  revenues  and  the 
district  fund  and  general  district  rate  or 
either  of  them."  With  reference  to  the 
district  fund,  the  town  clerk  deposed  that 
it  consisted  "  of  the  income  and  profits 
accruing  from  the  various  undertakings 
of  the  corporation,  the  proceeds  of  the  said 
general  district  rate,  contributions  from 
the  county  authority  and  from  the  Govern- 
ment in  respect  of  the  maintenance  of 
main  roads,  and  the  rent  of  a  cottage,  the 
site  of  which,  with  other  surplus  lands, 
was  acquired  by  the  corporation  imder  the 
Public  Health  Act,  1875,  for  the  purposes 
of  their  sanitary  department  or  undertak- 
ing"C). 

9.  A  mortgage  of  the  Leeds  Corporation 
for  600^.,  dated  the  2nd  of  January,  1871, 
and  expressed  to  be  made  under  the  Leeds 
Corporation  Gas  Act  and  the  Acts  incor- 
porated therewith,  and  to  be  a  mortgage 
of  the  borough  fund  and  borough  rates  of 

(*)  The  material  provisions  of  the  Public 
Health  Act,  1875,  are  as  follows  :-  - 

Section  177  :  **  Any  local  aathority  may,  with 
the  consent  of  the  Local  Government  Board, 
let  for  any  term  any  lands  which  they  may 
possess,  as  and  when  they  can  conveniently 
spare  the  same." 

Section  207 :  "  All  expenses  incurred  or  pay- 
able by  an  urban  authority  in  the  execution  of 
this  Act,  and  not  otherwise  provided  for,  shall 
be  charged  on  and  defrayed  out  of  district  fund 
and  general  district  rate  leviable  by  them  under 
this  Act  (subject  to  certain  exceptions)." 

Section  209  :  "  In  the  district  of  every  urban 
authority  whose  expenses  under  this  Act  are 
directed  to  be  defrayed  out  of  the  district  fund 
and  general  district  rate,  there  shall  be  con- 
tinued or  established  a  fund  called  the  district 
fund ;  a  separate  account,  called  '  the  district 
fund  account/  carried  under  this  Act  to  the 
account  of  that  fund,  shall  be  kept  by  the 
treasurer  of  the  urban  authority;  and  such 
moneys  shall  be  applied  by  the  urban  authority 
in  defraying  such  of  the  expenses  chargeable 
thereon  under  this  Act  as  they  may  think  proper." 

Section  210:  "  For  the  purpose  of  defraying 
any  expenses  chargeable  on  the  district  fund 
which  that  fund  is  insufficient  to  meet,  the 
urban  authority  shall  from  time  to  time,  as  oc- 
casion may  require,  make  by  writing  under  the 
common  seal,  and  levy,  in  addition  to  any  other 
rate  leviable  by  them  under  this  Act,  a  rate  or 
rates  to  be  called  'general  district  rates."' 


the  said  borough,  and  also  the  undertak- 
ings, works,  and  property  of  the  Leeds 
Gras  light  Company  and  the  Leeds  New 
Cks  Company  vested  in  the  said  mayor, 
aldermen,  and  burgesses  under  the  said 
first-mentioned  Act,  and  the  gas  rents 
and  other  income  to  be  derived  under  the 
same  Act.  By  this  Act  the  corporation 
were  empowered  to  borrow  on  mortgage 
upon  the  borough  fund  and  upon  the 
security  of  the  undertakings,  works,  and 
property  to  be  vested  in  the  corporation 
under  the  Act. 

F,  H.  CoU,  for  the  summons. 

C^uM,  Brotmie,  for  the  residuary  lega- 
tees.— ^As  to  the  Batley  bonds  :  even 
though  the  bonds  are  personal  estate,  yet, 
if  there  is  a  charge  on  funds  relating  to 
land,  although  the  charge  is  only  by  way 
of  collateral  security,  that  brings  them 
within  the  Mortmain  Act — In  re  HaUon 
(1),  which  is  a  decision  by  North,  J.,  upon 
similar  bonds — Brook  v.  Badley  (2),  and 
In  re  WaJbU ;  Comford  v.  EllioU  (3). 

BardstveU  {Graham  Hastings^  Q,C,,  with 
him),  for  persons  representing  the  charities, 
admitted  that  the  case  could  not  be  dis- 
tinguished from  In  re  HaUon  (1). 

Stirling,  J.,  accordingly  held  that  the 
Batley  bonds  were  impure  personalty,  and 
could  not  be  given  to  charity. 

Brotvne  then  argued  the  case  as  to  the 
Bradford  bond  for  1,0001. 

BardsweUy  contra. — I  submit  that,  in 
order  to  say  that  a  bond  is  impure  per- 
sonalty, it  is  essential  that  the  land  should 
be  directly  affected,  and  I  claim  the  benefit 
of  the  decision  of  North,  J.,  in  In  re 
Hatton  (1)  with  regard  to  the  Huddersfield 
bonds. 

[Stirling,  J. — It  is  there  held  that 
where  there  is  a  charge  upon  the  under- 
taking within  the  meaning  of  Gardner  v. 
The  London,  Chatham,  and  Dover  Railway 
Company  (4),  then  there  is  no  charge  upon 

(1)  4  Times  Law  Rep.  311. 

(2)  37  Law  J.  Rep.  Chano.  884;  Law  Rep. 
8  Chanc.  672. 

(3)  65  Law  J.  Rep.  Chanc.  332 ;  Law  Rep. 
29  Ch.  D.  947. 

(4)  36  Law  J.  Rep.  Chanc.  323;  Law  Rep. 
2  Chanc.  201. 
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the  land;  but  here  there  is  an  express 
statutory  charge  upon  the  land.] 

Is  not  the  charge  upon  the  undertaking 
of  the  Bradford  Corporation  f  The  remedy 
is  against  the  fund,  and  not  against  the 
land.  The  holder  of  the  bond  may  obtain 
the  appointment  of  a  receiver,  but  he 
cannot  go  against  the  land  itself;  and, 
there  being  no  direct  charge  upon  the 
land,  the  bond  is  not  obnoxious  to  the 
Mortmain  Act — AUree  v.  ITau^e  (5),  ffolda- 
worth  V.  Dcwenport  (6),  In  re  Ha/rria ; 
Jac9on  V.  The  Qovemors  of  Queen  Atme'a 
Bounty  (7),  and  Jervis  v.  Lawrence  (8). 

[Stirling,  J.,  referred  to  Thornton  v. 
Kempeon  (9)  and  In  re  Christmas  ;  Martin 
V.  Laoon  (10).] 

Browne  rep&ed. 

SriRLiNa,  J.  [after  referring  to  the 
terms  of  the  Mortmain  Act,  continued :] — 
The  question  I  have  to  determine  with 
reference  to  this  bond  is,  does  it  create  an 
estate  or  interest  in  lands,  tenements,  or 
hereditaments ;  or  is  it  a  charge  or  incum- 
brance affecting,  or  to  affect,  any  lands, 
tenements,  or  hereditaments)  Now,  on 
the  face  of  it,  the  bond  is  issued  under 
the  provisions  of  (among  other  Acts)  the 
Bradford  Corporation  Act,  1866,  and  it  is 
headed  <'No.  29,  1,000;.  on  the  General 
District  Rates  (Markets  Account)."  I 
assume,  therefore,  that  this  money  was 
borrowed  for  the  purpose  of  erecting  the 
markets  in  the  borough  of  Bradford.  Now, 
the  Act  of  1886  under  which  it  is  bor- 
rowed provides  as  follows  :  [His  Lordship 
read  section  69  of  the  Act,  and  continued  i] 
So  that,  in  addition  to  the  general  district 
rate  of  the  borough,  the  sum  borrowed  by 
the  corporation  on  mortgage  imder  the 
Act  is  by  the  statute  itself  made  a  charge 
upon  the  lands  and  property  from  time  to 
time  acquired  by  the  corporation,  whether 
by  lease  or  purchase,  under  that  Act. 

(5)  47  Law  J.  Rep.  Chanc.  863;  Law  Rep, 
9  Ch.  D.  337. 

(6)  46  Law  J.  Rep.  Chanc.  20;  Law  Rep. 
3  Ch.  D.  185. 

(7)  49  Law  J.  Rep.  Chano.  687;  Law  Rep. 
15Ch.  D.  561. 

(8)  52  Law  J.  Rep.  Chanc.  242;  Law  Rep. 
22  Ch.  D.  202. 

(9)  Kay,  592;  23  Law  J.  Rep.  Chanc.  977. 

(10)  55  Law  J.  Rep.  Chanc.  878 ;  Law  Rep. 
33  Ch.  D.  332. 
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The  property  of  the  corporation  includes 
markets  which  were  acquired  and  created 
under  the  provisions  of  the  Act  of  1866. 
Therefore  the  question — does  the  bond 
create  a  charge  on  lands,  tenements,  or 
hereditaments  1 — answers  itself.  The  Act 
is  express  upon  the  point.  Now,  the  lan- 
guage of  the  Statute  of  Mortmain  is 
peculiar.  It  not  only  includes  charges  or 
interests  affecting  any  lands,  but  if  any 
lands  will  by  possibility  be  brought  under 
the  charge  or  incumbrance,  it  makes  the 
gift  void.  In  this  case,  there  are  existing 
lands  on  which  this  principal  sum  is 
charged  by  virtue  of  the  local  Act.  There- 
fore, I  decide  this  point  without  reference 
at  all  to  any  question  as  to  the  borough 
rate  and  the  nature  of  it.  I  am  of  opinion 
that  the  1,000Z.  bond  cannot  be  validly 
given  to  charity. 

Counsel  then  dealt  seriatim  with  the 
remaining  bonds. 

Stirling,  J.,  without  giving  any  formal 
judgment,  held  that  the  Keighley  bond, 
being  charged  upon  the  general  district 
rates,  might  be  given  to  charity ;  and  that 
the  Leeds  bond,  being  a  charge  on  the 
undertaking,  works,  and  property  of  the 
gas  company,  could  not  be  given  to  charity. 
His  Lordship  reserved  judgment  as  to  the 
Wakefield  bonds,  and  directed  the  case 
to  stand  over  for  further  evidence  so  far 
as  it  related  to  the  Bradford  bond  for  400/. 
and  the  Dewsbury  bond.  The  effect  of  the 
further  evidence  is  included  in  the  state- 
ment of  facts. 

November  6. — On  this  day  the  case  again 
came  on  as  regards  the  Bradford  bond  for 
400/.  and  the  Dewsbury  bond. 

Broume  argued  upon  the  further  evi- 
dence that  the  bonds  were  impure  per- 
sonalty. 

Hastings,  Q,C,,  and  BardsweU,  contra, 
contended  that  a  charge  upon  the  borough 
fund  was  analogous  to  a  charge  upon  a 
railway,  which  gave  to  the  mortgagee  an 
interest  in  the  net  result  of  the  under- 
taking, but  did  not  confer  upon  him  the 
right  to  go  upon  the  land  or  to  take  the 
rents  from  the  tenants. 

[Stirling,  J.,  referred  to  In  re  Da^nd  ; 
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In  re  Thompson, 
Buckley  v.  Tke  Royal  National  Lifeboat 
IrvstUution  (11).] 

Brotone  replied. 

Cur»  adv,  vult. 

Stirling,  J.  (on  November  23). — ^In  this 
case  I  have  to  say  whether  certain  bonds 
of  the  corporations  of  Dewsbuiy,  Bradford, 
and  Wakefield  are  pure  or  impure  per- 
sonalty. The  point  which  I  have  to  con- 
sider came  before  Mr.  Justice  North  in 
the  case  of  In  re  HaUon  (1 ).  In  that  case 
his  Lordship  said  this:  "Another  ques- 
tion raised  by  the  summons  was  whether 
certain  debentures  or  mortgages  of  the 
Batley  Corporation,  to  the  amount  of 
7,500^.  in  all,  were  pure  or  mixed  per- 
sonalty— ^that  is  to  say,  whether  they  gave 
the  holder  of  the  mortgages  such  an  in- 
terest in  land  as  to  render  them  obnoxious 
to  the  Statute  of  Mortmain  and  incapable 
of  being  bequeathed  to  charities..  To  take 
the  words  of  one  of  the  bonds  (they  were 
substantially  in  the  same  form),  the  Cor- 
poration of  Batley  granted  to  the  said 
Eliza  Hatton,  for  the  purpose  of  the  Act 
under  which  the  charge  was  given,  the 
interest  of  the  said  mayor,  aldermen,  and 
burgesses  in  the  gas  rates,  rents,  and 
money  to  be  received  in  respect  of  the  gas- 
works of  the  said  mayor,  aldermen,  and 
burgesses,  and  also,  as  collateral  security, 
the  borough  rates  and  borough  fund  of 
the  said  borough."  Then  his  Lordship 
continues :  "  Now,  the  borough  fund  in 
this  case  consists  of  (among  other  things) 
rents  of  surplus  land ;  and  although,  no 
doubt,  they  are  fee  farm  rents  out  of 
land  that  has  been  sold  subject  to  this 
arrangement,  yet  they  are  not  the  less 
rents.  There  are  many  decisions  which 
have  held  that  a  gift  of  an  interest  in 
the  rents  of  land  is  a  gift  of  an  interest 
in  land,  and  is  void  under  the  statute. 
Under  these  circumstances,  though,  if  I 
could  have  decided  the  other  way,  I  am 
satisfied  that  the  mischief  aimed  at  by  the 
statute  would  never  have  arisen,  yet  I  feel 
bound  by  the  many  previous  decisions  of 
the  Court,  where  it  has  been  held  that  a 
charge  upon  rents,  or  a  gift  of  rents,  or 

(11)  68  Law  J.  Rep.  Chanc.  542;  Law  Rep. 
41  Ch.  D.  168.  On  appeal,  59  Law  J.  Rep. 
Chane.  87  ;  Law  Rep.  43  Ch.  D.  27. 


a  legacy  payable  out  of  rents,  is  an  invest- 
ment in  land  under  the  statute."  In  that 
decision  and  in  those  words  I  concur,  more 
particularly  because,  like  the  learned 
Judge,  I  should  prefer  to  decide  the  other 
way,  being  satisfied  that  the  mischief 
aimed  at  by  the  statute  would  never  arise. 
But  I  am  bound  by  the  numerous  ddci- 
sions  to  which  Mr.  Justice  North  refers. 

It  is,  therefore,  in  each  case  necessary  to 
enquire  whether  a  charge  is  constituted 
upon  the  rents  of  land.  I  take  first  of  all 
the  case  of  the  Dewsbury  mortgage.  [His 
Lordship  referred  to  the  terms  of  the 
mortgage,  and  continued:]  This  is  the 
same  case  exactly  as  occurred  before  Mr. 
Justice  North,  because  in  that  case,  as  in 
this,  there  was  a  charge  in  the  first  in- 
stance upon  the  gas  rates,  and  a  collateral 
security,  as  here,  upon  the  borough  rates 
and  borough  fund.  What,  then,  does  the 
borough  fund  of  Dewsbury  include  1  [His 
Lordship  referred  to  the  affidavit  of  the 
town  clerk,  and  continued:]  It  is  dear 
from  that  affidavit  that  the  borough  has 
corporate  property  producing  rent,  which 
rent  forms  part  of  the  borough  fund,  and 
is  consequently  charged  by  the  bond  in 
question. 

I  next  turn  to  the  Bradford  mortgage 
for  400^.  [His  Lordship  referred  to  the 
terms  of  the  mortgage,  and  continued :] 
The  words  are  a  little  wider  in  that  case, 
and  make  the  matter,  if  possible,  more 
plain,  because  there  is  an  express  charge 
upon  rents.  What  do  we  find  as  regards 
this  %  [His  Lordship  referred  to  the  affi- 
davit of  the  town  clerk,  and  continued :] 
Here  again  we  find  rents  of  real  estate 
forming  an  essential  part  of  the  borough 
fund,  and  therefore  open  to  the  objection 
which  has  been  pointed  out  by  Mr.  Justice 
North. 

There  remains  the  case  of  the  two  bonds 
of  the  Corporation  of  Wakefield  for  500Z. 
each,  which  are  not  charged  upon  the 
boroygh  fund,  but  on  another  fund — 
namely,  the  district  fund  under  the  Public 
Health  Act.  [His  Lordship  referred  to 
the  terms  of  the  bonds  and  to  the  sections 
of  the  Public  Health  Act  set  out  in  the 
statement,  and  continued :]  I  have  searched 
through  the  Act  for  the  purpose  of  finding 
any  direction  as  to  what  is  to  become  of 
the  rent  of  the  land  authorised  to  be  let 
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under  section  177;  and,  curiously  enough, 
ihere  is  no  express  direction  as  to  it. 
There  is  a  provision  in  section  175  as  to 
the  dealing  with  surplus  lands  and  as  to 
the  application  of  the  proceeds  of  sale ; 
but  these  are  in  the  strict  sense  surplus 
lands — ^lands  which  are  not  required  for 
the  purposes  of  their  undertaldng.  Sec- 
tion 177  is  wider,  so  that  if  land  is  re- 
quired for  the  purposes  of  the  board,  and 
it  can  be  conveniently  let,  there  is  power 
for  the  local  authority  to  let  it  with  the 
consent  of  the  Local  €k)vemment  Board, 
and  that  even  although  they  could  not  sell 
it.  I  am  unable  to  see  to  what  other 
ftmd  these  rents  can  belong  than  to 
the  district  fund,  and  consequently  the 
reasoning  of  Mr.  Justice  North  applies, 
although  there  is  no  express  provision 
here,  such  as  is  to  be  found  in  the  Muni- 
cipal Corporations  Act,  directing  the  rents 
of  the  property  to  be  paid  into  the  fund 
in  question.  Then  the  question  again 
arises  here,  to  which  fund  as  a  constituent 
of  this  district  fund  do  the  rents  belong  9 
That  appears  from  section  58  of  the  Wake- 
field Corporation  Act,  1880,  and  from  the 
affidavit  of  the  town  clerk.  [His  Lordship 
referred  to  the  affidavit,  and  continued  !j 
The  cottage  from  which  the  rent  accrued 
was  acquired  under  the  Public  Health 
Act ;  but  imder  the  terms  of  that  Act  all 
the  expenses  chargeable  under  that  Act 
are  payable,  of  whatever  kind,  out  of  the 
district  fund,  and  the  corporation  have 
authority  to  charge  that.  It  seems  to  me 
in  this  case  that  rent  of  land  enters  as  an 
ingredient,  and  that  the  reasoning  of  Mr. 
Justice  North  must  apply.  I  come,  there- 
fore, with  the  same  expression  of  regret  to 
the  conclusion  that  all  these  are  non-pure 
personalty. 

I  ought  to  add  that  I  have  considered 
the  argtunent  of  Mr.  Graham  Hastings, 
that  in  each  case  these  were  imdertakings 
similar  to  that  which  was  the  subject  of 
decision  in  AUree  v.  Haioe  (5)  and  Gardner 
V.  T/te  London^  Ch<Uham,  and  Dover  Kail- 
tcay  Company  (4) ;  but,  having  regard  to 
the  terms  of  the  Public  Health  Act  and 
of  the  Mimicipal  Corporations  Act,  I  can- 
not arrive  at  that  conclusion ;  and  I  observ^e 
that  in  the  case  of  In  re  David  ;  BtuMey 
V.  The  Royal  National  Lifeboat  Institution 
(11),  which  has  been  decided  by  the  Court 


255 


of  Appeal  since  the  hearing  of  this  matter, 
their  Lordships  gave  no  encouragement 
to  that  view.  The  costs  of  all  parties  will 
be  paid  out  of  the  general  residuary  estate. 


Solicitors— ToiT  &  Co.,  agents  for  M.  Cranswick, 
Leeds,  for  summons  ;  T.  W.  &  T.  B.  Kelson, 
agents  for  Kelson,  Eddisons  &  Lupton,  Leeds, 
for  residuary  legatees;  Fowler,  Perks,  Hop- 
kinson  k,  Co.,  for  persons  representing 
charities. 


Kekewich,  J. 

1890. 

Jan.  31. 

Feb.  3. 


OLIVER  V.   HUNTING. 


Vendor    and   Purcfiaser — Specific  Per- 
forjnance — Sale  ofLamd — Memorandum  in 
Writing  —  Separate     Documents  —  Parol 
Evidence — Statute  of  Frauds,  section  4. 

Where  a  memorandum  alleged  to  consti- 
tute a  contract  in  toriting  is  contained  in 
two  or  more  separate  documents  which  are 
not  connected  togetlier  by  internal  evidenccy 
parol  evidence  is  admissible  to  supply  the 
connection. 

Vendor  and  purchaser  signed  a  document 
containing  all  terms  necessary  to  consti- 
tute a  contract  for  the  purchase  of  land, 
except  a  description  of  the  land  itseljf.  The 
vendor  subsequently  signed  a  receipt  for  a 
sum  of  money  paid  by  Hie  purchaser  as 
paid  on  account  of  certain  land  ea^essly 
described.  In  an  action  by  the  purchaser 
for  specific  perform>anxx, — Held,  that  parol 
evidence  vxis  admissible  to  connect  the  two 
documents,  and  on  such  evidence  specific 
performance  was  decreed. 

The  plaintiff  claimed  specific  perform- 
ance of  a  contract  to  sell  to  her  cer- 
tain land  at  Fletton,  in  the  county  of 
Huntingdon. 

On  the  7th  of  September,  1888,  the 
following  memorandum  of  that  date  was 
signed : — 

"  Memorandum  of  terms  of  agreement 
between  Mr.  Hunting  and  Mrs.  Oliver. 

"  Price  2,375/. 

"  Vendor  to  make  good  title. 
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Oliver  v.  Hunting, 

"Purchafler  to  pay  for  her  own  con* 
veyance. 

"  Fixtures  included  in  purchase. 

"  Purchase  to  be  settled  as  soon  as  pos- 
sible. 

**  Possession  on  the  25th  of  September. 

*'  Time  allowed  up  to  the  1st  of  January 
next  to  clear  bricks. 

'^  Deposit  to  be  paid  on  the  10th. 

"Stamford,  September  7th,  1888. 

"  Joseph  Hunting. 

"  September  7th,  1888. 

"E.  OUver." 

On  the  12th  of  September,  1888,  the 
defendant  signed  and  sent  to  the  plaintiff 
the  following  letter : — 

"  Peterborough,  September  12, 1888. 

"  Mrs.  Oliver  Bourne. 

"  Dear  Madam, — I  beg  to  acknowledge 
receipt  of  cheque  value  375^.  on  account 
of  the  purchase-money  for  the  Metton 
Manor  House  Estate,  for  which  I  thank 
you.  The  sale  is  fixed  for  Monday,  Sep- 
tember 24th,  at  11  A.M.  I  have  not 
found  a  cottage  to  let,  but  will  make 
further  enquiries,  and  advise  you  early. 
On  other  side  I  give  addresses  of  three 
people  who  have  furniture  vans.  You 
need  see  no  fear  of  giving  me  trouble; 
anything  I  can  do  for  you  is  a  pleasure, 
"  Yours  truly, 

"Joseph  Hunting. 

"N.B.  The  bricks,  cow,  and  flowers 
will  be  sold  the  same  day  as  the  furniture." 

The  defendant  resisted  specific  perform- 
ance on  the  ground  that  there  was  no  sufii- 
cient  memorandum  in  writing  to  satisfy 
the  Statute  of  Frauds.  At  the  trial 
the  plaintiff  claimed  to  "be  entitled  to  ad- 
duce parol  evidence  to  connect  together 
the  memorandum  of  the  7th  of  September, 
1888,  and  the  letter  of  the  12th  of  Sep- 
tember, 1888. 

The  evidence  of  the  plaintiff  was  taken, 
subject  to  the  question  of  its  admissibility 
in  law,  and  s$e  deposed  that  the  only 
transaction  which  she  had  had  with  the 
defendant  was  in  respect  of  the  purchase 
in  question,  that  the  total  purchase-money 
was  2,375^.,  of  which  the  3761,  was  part, 
and  that  no  other  purchase-money  was 
payable  to  the  defendant  under  the  memo- 
randum. 

The  arguments  and  judgment  were  di- 
rected to  the  point  of  law. 


NefnUe,  Q,C,^  and  Dwnmng^  for  the 
plaintiff. — ^The  two  documents  can  be 
connected  together  by  parol  evidence,  and 
that  being  done  there  is  a  sufficient  con- 
tract in  writing — Baumamn  v.  James  (1), 
Studds  V.  WaUon  (2),  Cave  v,  Hastinga 
(3),  and  Long  v.  MiOar  (4). 

WarmiTigUm^  Q.C,  and  Swinfen  Eady, 
for  the  defendant. — There  is  no  reference 
in  the  one  document  to  the  other,  and 
nothing  in  writing  to  connect  the  two 
documents  together ;  neither  is  there  any 
ambiguity  in  either  document.  No  parol 
evidence  is  admissible,  and  there  is  no 
written  contract  that  can  be  enforced — 
Blagden  v.  Bradbear  (5),  Blackburn  on  the 
Contract  of  Sale  (2nd  ed.),  p.  44,  see  per 
Williams,  J.,  The  North  Staffordshire 
Bailtvay  Company  v.  Peek  (6),  Warner  v. 
WiUington  (7),  and  BoydeU  v.  Drummond 
(8). 

Neville^  Q.Cy  in  reply. — ^There  bemg 
only  one  purchase  between  the  plaintiff 
and  defendant,  the  two  documents  here 
signed  by  the  parties  to  be  bound  are 
sufficient  to  satisfy  the  statute.- 

Kekewich,  J. — ^The  elementary  propo- 
sition of  law  appUcable  to  this  case,  about 
which  there  is  no  doubt,  is  this.  A  memo- 
randum signed  by  the  party  sought  to  be 
charged,  so  as  to  bring  a  particular  case 
within  the  Statute  of  fVauds,  need  not  be 
put  upon  one  piece  of  paper ;  neither  need 
it  be  a  complete  document  signed  by  the 
party  at  one  and  the  same  time.  It  may 
be  contained  in  two  or  more  pieces  of 
paper,  but  these  must  be  so  connected  to- 
gether that  you  can  read  them,  and  from 
them  make  out  a  single  memorandum  of 
contract  between  the  parties.  Directly 
you  get  beyond  that,  you  get  into  diffi- 
culties. To  illustrate  that  in  a  simple 
manner,  I  will  put  this:  An  intending 

(1)  Law  Rep.  3  Chanc.  508. 

(2)  54  Law  J.  fiep.  Chanc.  626 ;  Law  Eep. 
28  Ch.  D.  303. 

(3)  60  Law  J.  Rep.  Q.B.  576 ;  Law  Rep. 
7Q.B.  D.  125. 

(4)  48  Law  J.  Rep.  Q.B.  596 ;  Law  Kep. 
4CP.  D.  450. 

(5)  12  Ves.  466. 

(6)  E.  B.  &  E.  058,  at  p.  1001 ;  29  Law  J.  Rep. 
Q.B.  97. 

(7)  3  Drew.  623  ;  25  Law  J.  Rep.  Chanc.  662. 

(8)  11  East,  142. 
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purchaser  accepts  the  offer  made  by  a 
proposmg  vendor,  thus :  "  In  reply  to  your 
letter  of  the  15th  instant."  Can  you 
annex  to  that  reply  the  letter  of  the  15th 
instant  %  Surely  you  cannot,  without  en- 
quiring what  letter  it  is,  unless  the  pur- 
chaser has,  with  unusual  prudence,  com- 
pleted his  reference  to  the^letter  by  saying, 
"a  copy  of  which  is  on  "the  other  side." 
In  the  absence  of  any  further  evidence, 
you  must  enquire  what  the  letter  of  the 
15th  instant  was,  because  ruyii  constat  there 
may  not  have  been  half  a  dozen  other 
letters  of  that  day.  And  so,  from  that  very 
simple  illustration,  you  can  get  a  very 
large  variety  of  cases  of  a  more  complex 
character.  It  is  not  for  me  to  say  that 
the  old  rule  was  better  or  worse  than  the 
present  rule,  but  that  it  was  a  different 
rule  I  do  not  doubt.  I  take  the  old  rule 
from  Lord  Blackburn's  book  on  Cont/racta 
of  Sale,  which  is  cited  by  Mr.  Justice 
Williams  in  Peek  v.  The  North  Stafford- 
shire Railway  Company  (6),  where,  after 
referring  to  Hinde  v.  Whitehouse  (9)  and 
Kenworihy  v.  Schofield  (10),  Mr.  Justice 
Williams  says,  "The  principle  of  these 
cases  seems  to  me  to  be  well  stated  in 
the  same  work  by  my  brother  Black- 
bum  as  follows  :  '  If  the  contents  of  the 
signed  papers  themselves  make  reference 
to  the  others  so  as  to  shew  by  internal 
evidence  that  the  papers  refer  to  each 
other ' — as  in  the  case  I  have  mentioned 
— *  they  may  be  all  taken  together  as  one 
memorandum  in  writing;  but  if  it  is 
necessary,  in  order  to  connect  them,  to 
give  evidence  of  the  intention  of  the  parties 
that  they  should  be  connected,  shewn  by 
the  circumstances  not  apparent  on  the 
feoe  of  the  writings,  the  memorandum  is 
not  all  in  the  writing,  for  it  consists  partly 
of  the  contents  of  the  writings,  and  partly 
of  an  expression  of  an  intention  to  unite 
them,  and  that  expression  is  not  in  writ- 
ing ' " — see  Blackburn's  Law  of  Contract  of 
Sales  (2nd  ed.),  p.  44.  I  observe  that  the 
learned  editor  of  Lord  Blackburn's  book, 
a  useful  work  in  its  present  form,  omitted 
the  passage  referring  to  Hinde  v.  White- 
hatise  (9),  and  evidently  avoids  this  diffi- 

(9)  7  East,  658. 

(10)  3  B.  &  C.  945 ;  2  Law  J.  Rep.  (O.s.)  K.B. 
175* 
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cult  question,  which  he  considers,  and  I 
have  no  doubt  with  truth,  is  a  question 
too  dificult  to  be  a  subject  for  a  di^:'ession. 
Of  the  older  cases,  Boy  dell  v.  Ihrwmmond 
(8)  might  be  consistently  cited  as  within 
the  old  rule;  but  certainly  a  later  and 
different  rule  has  been  introduced,  and  it 
is  a  rule  which,  to  say  the  least  of  it,  is 
consistent  with  the  intentions  of  mankind 
generally,  because,  if  in  the  iQustration  I 
have  given  of  a  reference  to  a  letter  of  the 
15th  instant  one  were  to  exclude  aU  parol 
evidence  respecting  such  a  letter,  the  re- 
sult might  be  to  work  gross  injustice.  In 
a  case  of  that  kind  you  may  give  parol 
evidence  to  shew  what  the  document  was. 
I  take  it,  you  may  go  further  than  that, 
and  if  you  find  a  reference  to  something, 
which  may  be  either  a  conversation  or 
another  written  document,  then,  if  it  is 
the  latter,  you  may  put  it  in  evidence,  and 
so  connect  it  with  a  document  already 
admitted  or  proved.  So  fax  there  is  no 
difficulty.  That  rule  waa  applied  in  Ridg- 
way  V.  Wharton  (11),  where  the  question 
was  as  to  the  meaning  of  the  word  "  in- 
structions," which  did  not  by  any  means 
necessarily  point  to  a  written  document. 
But  later  cases  have  gone  further  than 
that,  and  it  seems  to  me  that  the  case  of 
Long  V.  MiUar  (4),  followed  by  Mr.  Jus- 
tice Field  in  Cave  v.  Hastings  (3),  does 
establish  a  very  much  larger  series  of 
exceptions  to  the  old  rule.  I  confess 
to  have  felt  rather  embarrassed  by  the 
judgment  of  Lord  Justice  Thesiger  in 
Long  V.  MiUar  (4) — that  is  to  say,  I  am 
unable  quite  to  understand  what  he  means 
by  some  passages  in  his  judgment,  which, 
it  seems  to  me,  are  inconsistent.  But, 
seeing  that  I  have  the  judgments  of  Lord 
Justice  Bramwell  and  Lord  Justice  Bag- 
gallay,  which  are  entirely  free  from  doubt 
or  embarrassment,  and  that  Lord  Justice 
Thesiger  concurred  in  those  judgments,  I 
think  I  may  put  aside  any  difficulty  of 
that  kind.  Lord  Justice  Bramwell  gives 
a  judgment  which,  beyond  its  reference  to 
the  particular  case,  is  exceedingly  useful 
as  illustrating  this  branch  of  law,  because 
he  gives  an  illustration  which  seems  to 
me  to  go  to  the  very  root  of  the  matter. 


(11)  6  H.L.  Cas.  288 ;  27  Law  J.  Bep.  Chano. 
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The  illustration  is  tliis  : ''  Suppose  that  A. 
writes  to  B.  saying  that  he  will  give 
1,000/.  for  B.'s  estate,  and  at  the  same 
time  states  the  terms  in  detail  \  and  sup- 
pose that  B.  simply  writes  back  in  return, 
'  I  accept  your  offer.'  In  that  oase  there 
may  be  an  identification  of  the  documents 
by  parol  evidence,  and  it  may  be  shewn 
that  the  offer  alluded  to  by  B.  is  that 
made  by  A.,  without  infringing  section  4 
of  the  Statute  of  Frauds,  which  requires 
a  note  or  memorandum  in  writing.''  If 
that  is  sound,  which  I  take  it  to  be,  then, 
according  to  the  other  cases,  and  accord- 
ing to  the  modifications  which  those  cases 
have  introduced  into  the  old  law,  it  is  dif- 
ficult perhaps  to  say  where  a  reference  is 
to  stop,  and  substantially  it  never  stops 
short  of  this :  that  wherever  parol  evi- 
dence is  required  to  connect  two  written 
documents  together,  then  that  parol  evi- 
dence is  admissible.  It  seems  to  me  that 
you  cannot  exclude,  although  you  are  not 
bound  to  introduce,  the  notion  that  there 
is  something,  either  in  writing  or  conver- 
sation, which  ought  to  be  proved.  You 
are  entitled  to  rely  upon  there  being  a 
written  document  which  requires  explana- 
tion. Perhaps  the  rule,  or  rather  the 
principle,  upon  which  it  is  based  is  this, 
that  you  are  always  entitled  in  questions 
of  this  kind  to  enquire  into  the  circum- 
stances under  which  the  written  document 
was  written,  not  in  order  to  find  any  ob- 
jection by  the  writer  of  the  language,  nor 
for  any  other  purpose  than  to  ascertain 
from  the  surrounding  facts  and  circum- 
stances with  reference  to  what,  and  with 
what  intention,  it  must  have  been  vnritten. 
I  think  myself  that  must  be  the  principle 
upon  which  parol  evidence  of  this  kind  is 
admitted. 

Turning  to  the  case  before  me,  I  find 
a  letter  of  the  12th  of  September,  1888, 
written  by  the  defendant  Joseph  Hunting 
to  Mrs.  Oliver,  the  plaintiff.  [His  Lordship 
read  the  letter:]  Now  I  have  two  things 
which  are  perfectly  clear — first,  that  there 
was  a  property  called  the  Fletton  Manor 
House,  and  suggesting  the  subject  of  pur- 
chase, and  therefore  the  subject  of  the 
sale.  Tlien  I  have  also  the  fact  that 
375/.  is  part  of  the  purchase-money  for 
that  house.  But  beyond  that  I  have  no 
terms  of  the  contract.     I  am  entitled  to 


consider  the  circumstances  under  which 
that  letter  was  written,  in  order  to  give 
to  it  any  meaning  which  I  properly  can 
— not  to  add  terms  to  it,  but  to  find 
out  what  the  meaning  must  necessarily 
be,  having  regard  to  the  facts  and  circum- 
stances. Having  got  that  evidence,  the 
conclusion  is  unavoidable  that  it  refers 
to  the  previous  memorandum  of  terms  of 
agreement,  under  which  Mrs.  Oliver  be- 
came the  purchaser  of  this  particular  pro- 
perty for  2,375/.,  on  account  of  which  the 
cheque  for  375/.  was  signed.  Having  got 
that  evidence  in,  and  the  connection  thus 
established  between  the  two  documents,  I 
have  enough  to  enable  me  to  read  the  two 
documents  together,  and  then  I  have  a 
distinct  memorandum  of  the  contract, 
satisfying  all  the  conditions  in  which  the 
first  document  failed — ^namely,  the  identifi- 
cation of  the  property  intended  to  be  sold 
and  purchased. 

That  being  so,  the  objection  of  there 
being  no  memorandum  fails.  I  have  not 
referred  to  the  case  of  Studds  v.  Walker 
(2),  because  I  am  not  quite  sure  how  fiir 
the  learned  Judge  intended  to  go.  If  I 
am  right  in  the  view  which  I  take  of  his 
judgment,  that  he  only  regarded  the  parol 
agreement  in  order  to  see  whether  it  con- 
nected the  two  written  documents  toge- 
ther, and  having  found  that  it  did  so,  he 
was  able  to  read  the  two  documents  toge- 
ther ;  if  that  is  the  right  view  of  the 
judgment,  which  I  believe  it  to  be,  then 
it  merely  follows  Long  v.  Millar  (4)  and 
Cave  V.  Hastings  (3).  Therefore,  under 
the  circumstances,  I  think  that  the  plain- 
tiff is  entitled  to  judgment  for  specific 
performance,  and  the  costs  of  the  action. 

Solicitors— Law  &  Worssam,  agenU  for  W.  F. 
Law,  Stamford,  for  plaintiff ;  Hatchett,  Jones 
&  Co.,  agents  for  Ackers,  Peterborough,  for 
defendant. 
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PN  THE  CHANCEBY   DIVISION  AND  IN 
THE  COURT  OF  APPEAL.] 

Kay,  J. 

1889. 
June  27. 
July  1,  10. 
Cotton;  L.  J. 

LiKDLET,  L.  J. 

Lopes,  L.J. 
1890. 
Jan.  15, 16,  29. 

Copyholds  —  Fn/ranchiaemeni  —  Con- 
funon  of  Boundariea — EerUcharge — Un- 
quiry  cu  to  Lamd  charged — Substitution  of 
Lcmda  of  equal  Value — Personal  Action  for 
Arrears — Copyhold  ActSy  1852  (15  dh  16 
Vict.  e.  51),  s.  24,  and  1887  (50  <Sc  51  Vict, 
c.  73),  ss.  16-42 — Conveyancing  and  Load 
of  Property  Act,  1881  (44  iSc  45  Vict.e.  41), 
s,  44. 

Copyhold  lands  were  comptdsorily  en- 
franchised at  t/ie  instance  of  Hie  lord  in 
1880,  in  consideration  of  the  payment  of 
annual  rentcharges.  At  that  date  tJie 
boundaries  of  the  copyhold  lands  were,  and 
had  been  for  some  time  previously,  confused 
and  iricapahle  of  identification,  but  no  pro- 
ceedings were  taken  on  tfie  enfranchisement, 
either  by  lord  or  tenant,  under  section  24 
of  the  Copyhold  Act,  1852,  to  identify  the 
parods  charged.  The  rentcharges  were  paid 
down  to  February,  1887,  since  which  time 
no  payment  had  been  made : — Held,  that 
the  enfranchisem^ent,  while  it  put  an  end  to 
the  rdatumship  of  copyhold  tenant  and  lord, 
and  to  all  incidents  of  copyhold  tenure  in 
t/ie  future,  did  not  relieve  the  former  copy- 
hold tenant  from  liability  for  a/ny  jxtst 
breach  or  neglect  of  his  duty  as  such  ;  that, 
accordingly,  he  rem^ixned  liable  in  respect 
of  the  confusion  of  boundaries  which  had 
occurred  during  the  subsistence  of  the  copif- 
hM  tenure ;  and  thai  S.,  the  ovmer  of  the 
reritcharges  by  purchase  from  tfie  former 
lord,  uxis  entitled  to  a  personal  judgment 
for  payment  of  the  rentcharges  and  arrears, 
and  to  an  enquiry  to  ascertain  the  parcels 
subject  to  ifie  rentcharge,  and,  in  tJie  event 
of  t/ie  non-ascertainment  of  each  parcels,  to 
substitution  of  other  lands  of  the  defendant 
eqwd  in  value  to  tlie  enfranc/tisd  lands  ;  and 
that  the  fact  that  the  enfranchisement  was 


compulsory,  and  at  the  instance  of  the  lord, 
and  that  the  lord  had  not  availed  himself 
of  tfie  statutory  m,eams  of  having  the  parcds 
identified,  was  no  bar  to  the  grcmting  of 
such  relief 

Decision  of  Kat,  J.,  affirmed. 

Appeal  from  a  decision  of  Kay,  J. 

The  defendant  George  Cooke  was,  on 
the  31st  of  October,  1838,  at  a  General 
Court  Baron  in  and  for  the  manor  of 
Nedging-with-Newton,  otherwise  Newton 
Fen,  in  Suffolk,  admitted  tenant  to  two 
tenements  called  "  Wraggs  and  Fens," 
and  lands  and  pastures  belonging  thereto 
containing  10  acres,  and  to  a  tenement 
called  ^'Aldham's  Tenement,"  and  lands 
containing  by  estimation  two  acres. 

At  a  General  Court  Baron  holden  on  the 
9  th  of  November,  1840,  in  and  for  the  said 
manor,  the  defendant  Cooke  was  admitted 
tenant  to  a  piece  of  land  and  pastures  iH 
Bildeston  called  "  Cooke  Croft,"  containing 
by  estimation  4  acres,  and  abutting  upon 
certain  lands  in  the  admittance  described  j 
and  also  to  certain  lands  and  tenements 
called  "  The  Downes,"  containing  by  esti- 
mation 14  acres;  and  also  to  a  close  of 
land  called  "  Shirlocks,"  together  with  a 
piece  of  meadow  theretofore  called  "  Calves 
Meadow,"  containing  together  by  estima- 
tion 11  acres  3  roods,  parcel  of  Nortons; 
and  also  to  two  pieces  of  land  and  pasture 
containing  by  estimation  8  acres,  with  a 
bam  thereupon  made,  some  time  since 
wasted. 

At  a  General  Court  Baron  holden  on  the 
27th  of  May,  1851,  in  and  for  the  said 
manor,  the  said  defendant  was  admitted 
tenant  to  all  those  8  acres  of  land  and 
pasture  called  "  Clerks,"  lying  in  Nedging, 
formerly  "  Alabasters,"  with  their  appur- 
tenances situate  in  Noughton  and  Nedg- 
ing, or  in  some  other  parish  or  parishes 
next  adjoining.  All  these  lands  were 
copyhold  of  the  said  manor  of  Nedging- 
with-Newton,  otherwise  Newton  Fen. 

In  1880  these  lands,  of  which  the  de- 
fendant was  still  tenant  on  the  couit 
rolls,  were  compulsorily  enfranchised  by 
the  plaintiff  Paine,  and  Brettell,  the  lords 
of  the  manor. 

By  three  awards  of  enfranchisement, 
under  the  hands  and  seal  of  the  Copyhold 
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Commissioners,  and  each  dated  the  19th 
of  February,  1880,  the  Commissioners,  in 
pursuance  of  the  power  vested  in  them  by 
the  Copyhold  Acts,  enfranchised  the  said 
copyhold  lands  free  from  the  rights  reserved 
by  the  Copyhold  Act,  1852,  s.  48,  to  be 
holden  as  freehold,  subject  to  the  payment 
of  the  following  annual  rentcharges  issuing 
out  of  the  said  lands  respectively,  which 
rentcharges  had  been  ascertained  under 
the  provisions  of  the  Copyhold  Acts,  as  the 
consideration  for  such  enfranchisements 
respectively — ^that  is  to  say,  in  respect  of 
"  Wraggs  and  Fens"  and  "  Aldham,"  an 
annual  rentcharge  of  3^.  15«.  4d ;  in 
respect  of  "  Cooke  Croft,"  "  The  Downes," 
"Shirlocks,"  "Calves  Meadow,"  and  the 
two  other  pieces  of  land  to  which  Cooke 
was  admitted  on  the  9th  of  November, 
1 840,  an  annual  rentcharge  of  1 0^.  1 1 «.  id, ; 
and  in  respect  of  "  Clerks,"  formerly  "  Ala- 
basters," an  annual  rentcharge  of  21. 8^.  M.  \ 
discharged  from  all  fines,  heriots,  reliefe, 
quit-rents,  and  all  other  incidents  what- 
soever of  copyhold  or  customary  tenure. 

These  annual  rentcharges  were,  by  three 
several  indentures  dated  the  20th  of 
March,  1880,  conveyed  by  the  plaintiff 
Paine  and  Brettell  to  the  plaintiff  Searle 
in  fee. 

From  the  19th  of  February,  1880,  down 
to  the  19th  of  February,  1887,  the  defen- 
dant Cooke  paid  the  plaintiff  Searle  the 
annual  rentcharges  as  and  when  they  re- 
spectively became  due ;  but  had  made  no 
payment  on  account  of  any  of  the  rent- 
charges  since  that  date. 

By  three  deeds  of  demise,  dated  the 
7th  of  April,  1888,  and  made  between 
the  plaintiff  Searle  of  the  one  part,  and 
the  plaintiff  Paine  of  the  other  part,  Searle, 
in  exercise  of  the  power  conferred  on  him 
bysection  16  of  the  Copyhold  Act,  1887  (1), 
and  of  every  or  any  other  power  enabling 
him,  demised  to  Paine  the  lands  comprised 
in  the  said  awards  respectively  for  a  term 
of  500  years,  upon  trust,  by  mortgage  or 
sale  or  demise,  or  by  receipt  of  income,  to 
raise  and  pay  the  annual  rentcharge  issuing 
out  of  the  hereditaments  comprised  in  each 

(1)  «*  Every  such  rentcharge  shall  be  recover- 
able by  such  remedies  as  are  given  bysection  44 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881.  •  .  ." 


such  deed,  and  aU  costs  and  expenses  occa- 
sioned by  non-payment  thereof. 

The  defendant  Cooke  admitted  that  he 
was  still  seized  of,  or  entitled  to,  and  in 
possession  of,  the  enfranchised  heredita- 
ments, and  also  of  other  freehold  lands 
lying  intermixed  with  them  without  any 
boundaries  or  visible  distinguishing  marks. 

The  plaintiffs  alleged  that  the  defendant 
Cooke  had,  on  his  several  admittances, 
neglected  to  present  and  make  known  the 
metes  and  boundaries  of  the  lands  to 
which  he  was  so  admitted  tenant,  and  had 
neglected  to  keep  the  boundaries;  and 
that,  in  consequence,  the  plaintiffs  were 
unable  to  set  forth  in  respect  of  what 
particular  lands  the  said  rentcharges  were 
respectively  due  and  payable;  and  that, 
by  reason  thereof,  they  could  not  safely 
distrain  upon  or  exercise  their  other  rights 
and  remedies  over  such  lands  for  recover- 
ing payment  of  the  rentcharges  and  the 
arrears. 

The  plaintiffs  claimed — ^first,  a  declara- 
tion that  the  plaintiff  Searle  was  entitled 
to  the  three  several  rentcharges ;  secondly, 
payment  by  Cooke  to  Searle  of  the  said 
several  rentcharges,  and  of  all  arrears 
thereof,  from  the  19th  of  February,  1887 ; 
thirdly,  that  the  particiilar  lands  charged 
with  the  said  several  annual  rentcharges, 
and  comprised  in  the  said  several  deeds 
of  demise,  might  be  ascertained,  and  the 
proper  metes  and  bounds  thereof  fixed 
and  determined ;  and  if  by  reason  of  con- 
fusion of  boundaries  or  alteration  of  names, 
or  any  other  circumstances,  it  should  be 
impossible  to  distinguish  or  ascertain  the 
particular  lands  so  charged,  or  any  of 
them,  or  any  part  thereof,  that  in  that  case 
such  a  quantity  of  land  now  in  the  pos- 
session of  the  defendant  Cooke  as  might 
be  of  equal  value  with  the  said  enfiunchised 
lands,  or  so  much  thereof  as  could  not  be 
distinguished  or  ascertained,  might  be  set 
out  for  securingthe  said  annual  rentcharges 
respectively;  fourthly,  execution  of  the 
trusts  of  the  several  deeds  of  demise  under 
the  direction  of  the  Court. 

The  defendant  Cooke  denied  that  he  had 
neglected  to  present  and  make  known  the 
metes  and  boundaries  of  the  lands  to  which 
he  was  admitted  tenant,  and  alleged  that 
if  he  did  not  present  and  make  known 
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such  metes  and  boundaries  it  was  because 
they  did  not  exist,  and  had  not  existed  for 
long  anterior  to  the  admittances,  and  that 
the  absence  of  such  metes  and  boundaries 
was  well  known  to,  and  acquiesced  in  by, 
the  lords  of  the  manor  of  which  the  said 
lands  were  copyhold  at  the  time  of  his 
admittances  and  at  the  time  of  the  enfran- 
chisement awards  and  the  creation  of  the 
rentcharges.  He  further  denied  that  he 
had  neglected  to  keep  the  boundaries,  and 
alleged  that  if  he  did  not  keep  them  it 
was  because  they  did  not  exist  and  because 
he  was  not  required  to  keep  them ;  that 
the  intermixing  of  the  lands  and  confusion 
of  the  boundajries  had  happened  without 
any  neglect  or  defiault  of  his,  and  had  been 
well  known  to,  and  acquiesced  in  by,  the 
plaintifis  and  their  predecessors  in  title 
down  to  shortly  before  the  commencement 
of  the  action. 

Hefurther  stated  that  he  was  willing,  and 
had  always  been  willing,  that  the  particular 
lands  charged  with  the  said  several  annual 
rentcharges  should  be  ascertained,  and  the 
proper  metes  and  boundaries  thereof  fixed 
and  determined ;  but  submitted  that  as  the 
position  and  lands  had  not  been  altered 
since  the  several  awards  of  enfranchise- 
ment and  the  creation  of  the  rentcharges, 
and  as  he  had  not  been  guilty  of  any 
neglect  or  fault,  and  as  the  ascertaining 
of  such  lands  and  the  fixing  and  deter- 
mining of  such  metes  and  boundaries  were 
solely  at  the  desire  and  for  the  advantage 
of  the  plaintiffs,  the  costs  of  ascertaining 
such  lands  and  fixing  and  determining 
such  metes  and  boundaries  must  be  paid 
by  the  plaintiffs. 

The  plaintiffs,  by  their  reply,  alleged 
that  the  confusion  and  non-existence  of 
the  metes  and  boimdaries  at  the  time  of 
the  defendant's  admittance  was  owing  to 
the  neglect  of  the  defendant's  predecessors 
in  title,  and  it  was  the  duty  of  the  defen- 
dant on  his  admittance  to  restore,  make 
known,  and  maintain  the  same.  They 
ftirther  denied  that  the  absence  of  such 
metes  and  boundaries  was  known  to  and 
acquiesced  in  by  the  lords  of  the  manor,  as 
alleged  by  the  defendant. 

The  action  was  heard  before  Kay,  J.,  on 
the  27th  of  June,  1889,  and  following 
days. 
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The  lands  subject  to  the  rentcharges  of 
3Z.  15^.  4d,  and  2Z.  8«.  ^d,  respectively 
were  not  capable  of  identification,  but 
those  subject  to  the  rentcharge  of  \0l. 
1  \8,  id,  were,  upon  the  evidence  adduced 
before  the  Judge,  by  inspection  of  old 
plans  on  the  documents  of  title,  and  com- 
parison with  the  ordnance  map,  identified; 
and  a  declaration  as  to  these  lands  was 
made  by  Kay,  J.,  as  appears  from  his 
judgment. 

Robinson^  Q.G.y  and  A,  R.  Ingpen^  for 
the  plaintiffs. 

RenshaWf  ©.(?.,  and  W.  E.  MozUy,  for 
the  defendants. 

Kay,  J. — ^The  plaintiff  Searle  seeks  in 
this  action  to  recover  the  arrears  of  certain 
rentcharges,  and  to  have  the  lands  charged 
therewith  ascertained,  or,  if  that  is  not 
possible,  to  have  land  of  equal  value  set 
out  to  secure  them.  The  rentcharges  are 
three :  3^.  15*.  id.,  lOZ.  1  la,  4c?.,  and  2?.  8*.  9c?. 
They  were  created  in  1880  by  three  awards 
of  enfranchisement,  made  by  the  Copyhold 
Commissioners,  at  the  instance  of  the  lord 
of  the  manor,  of  certain  copyholds  of 
which  the  defendant  Cooke  was  then  the 
tenant,  containing  respectively  two  acres, 
thirty-seven  acres  three  rods,  and  eight 
acres.  The  defendant  admits  that  he  is 
in  possession  of  all  these  enfranchised 
lands,  but  states  that  they  are  intermixed 
with  other  freehold  lands  of  his,  and  that 
the  boundaries  were  confused  before  the 
date  of  the  enfrunchisements.  He  states 
that  this  was  done  without  any  neglect  or 
fault  on  his  part,  and  that  he  is  wiUing  to 
have  them  ascertained  at  the  plaintifTs 
expense.  The  rentcharges  were  duly  paid 
down  to  the  19th  of  February,  1887,  but 
not  since.  The  defendant  suggests  that 
they  may  exceed  the  present  rent  of  the 
land  ]  but,  as  they  are  less  than  Is,  an  acre, 
that  is  not  probable,  and  has  not  been 
proved.  The  plaintiff  Searle  has  acquired 
the  rentcharges  by  assignment  from  the 
lord  of  the  manor.  He  has  executed 
three  deeds  dated  the  7th  of  Ap^,  1888,' 
by  which  he  purported  to  demise  the  land 
subject  to  the  rentcharges  to  the  co-plaintiff 
Paine  for  500  years,  upon  trust  by  mort- 
gage or  sale  to  raise  them,  and  all  costs  of 
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BO  doing.  The  general  rule  is  that  any 
one  asserting  a  claim  to  real  estate  in  the 
possession  of  another  must  rely  on  the 
strength  of  his  own  title — in  other  words, 
the  burden  of  making  out  his  claim  rests 
wholly  upon  him.  So  it  must  be  if  he 
claims  any  charge  upon  or  interest  in  such 
real  estate.  But  where  he  proves,  or  the 
landowner  admits,  as  in  this  case,  that  he 
is  entitled  to  the  charge,  and  that  the 
landowner  is  in  possession  of  the  land 
which  is  subject  to  it,  other  considerations 
arise.  The  owner  of  a  rentcharge,  so 
long  as  it  is  duly  paid,  has  no  power  or 
interest  to  ascertain  whether  the  land 
charged  is  kept  distinct  fi'om  other  land 
of  the  landowner  who  pays  him ;  and  if 
that  landowner  confuses  the  boundaries, 
or  allows  them  to  become  confused,  he 
can  hardly  refuse  on  that  ground  to  pay 
the  rentcharge  or  call  upon  the  owner  of 
it  to  bear  the  expense  of  ascertaining  such 
boundaries.  Many  of  the  cases  on  this 
subject  occurred  before  the  beginning  of 
this  century.  I  particularly  refer  to  Cocks 
V.  Foley  (2),  in  1685,  where  the  grounds 
for  relief  were  stated  to  be  that  it  was 
uncertain  whether  two  rents  of  two 
guineas  and  one  guinea  per  annum,  which 
had  been  purchased  by  the  plaintiff,  were 
rentcharge,  rent  service,  or  rent  seek, 
and  that  the  boimdaries  of  the  land  were 
uncertain,  so  that  the  plaintiff  could  not 
declare  with  the  preciseness  required  in 
an  avowry,  and  a  precedent  was  referred 
to  in  which  the  Court  of  Chancery  decreed 
payment  where  the  rent  had  been  con- 
stantly paid.  At  the  defendant's  request 
an  issue  was  directed  to  try  whether  any, 
and  what,  rent  was  issuing  out  of  all  or 
any  of  the  lands  in  the  bill  mentioned. 
In  Stexoard  v.  Bridger  (3),  where  a  rent  of 
8«.  a  year  for  a  copyhold  of  the  manor  of 
Ipeing  had  been  paid  for  twenty-four 
years  to  the  lord  of  another  manor,  a 
decree  was  made  for  arrears  and  growing 
rent,  it  being  prestuned  to  have  been 
severed  from  the  manor  of  Ipenig  by  some 
grant  or  conveyance.  In  Holder  v.  Clvam- 
bury  (4),  where  the  claim  was  for  a  quit- 


(2)  1  Vem.  359. 

(3)  2  Vern.  516. 

(4)  3  P.  Wms.  265. 


rent  of  7«.,  the  Lord  Chancellor  said  that 
a  bill  of  that  kind  might  be  proper  where 
the  lands  out  of  which  it  was  claimed 
were  whoUy  micertain  and  the  days  of 
payment  uncertain ;  "  but  then  these 
things  ought  to  be  laid  in  the  bill,  else  a 
lord  may  be  vexatious  to  a  tensmt,  and 
make  him  spend  in  his  own  necessary 
defence  more  than  three  times  the  value 
of  the  rent.  Here  it  is  hard  for  the 
defendant,  when  he  does  not  know  the 
plaintiff's  title  to  the  quit-rent,  to  admit 
his  inheritance  to  be  for  ever  liable 
thereto."  His  Lordship  directed  the  Eegis- 
trar  to  compute  the  arrears,  and  established 
the  right  on  the  ground  apparently  that 
it  had  been  paid  to  Michaelmas,  1718,  but 
without  costs.  The  jurisdiction  of  equity 
was  recognised  in  The  Duke  of  Leeds  v. 
Powell  (5),  and  also  that  relief  was  given 
in  equity  only  where  there  was  no  suffi- 
cient remedy  at  law ;  as  where  there  being 
a  usage  of  payment,  the  owner  of  the 
rent  could  not  distrain  "  because  the  par- 
ticular lands  could  not  be  fixed  on  from  a 
confusion  of  boundaries."  But  the  Lord 
Chancellor  felt  great  difficulty  what  sort 
of  decree  to  make,  because  the  defendant 
in  that  case  might  be  charged  beyond 
what  he  had  received,  the  rent  chiu^ged 
being  rent  reserved  in  the  grant  of  a 
manor  of  which  there  were  no  demesne 
lands.  The  great  expense  of  a  commission 
to  ascertain  boundaries  was  referred  to  by 
Lord  Northington  in  Wake  v.  Conyers  (6) 
as  a  reason  why  the  Court  should  be 
reluctant  to  make  such  an  order.  The 
jurisdiction,  however,  is  undoubted,  and 
has  constantly  been  exercised  by  ascer- 
taining the  boundaries,  if  possible ;  and  if 
not,  by  setting  out  an  equivalent  quantity 
of  the  land  of  the  defendant  against  whom 
the  order  ia  made.  Moreover,  as  was  said 
in  The  Attorney-General  v.  Stephens  (7),  by 
Lord  Cranworth,  L.C.,  "This  relief  is 
given  not  only  against  the  party  guilty  of 
the  neglect,  but  also  against  all  those  who 
claim  under  him,  either  as  volunteers  or 
as  purchasers  with  notice."     It  is  obvious 


(5)  1  Ves.  sen.  171. 

(6)  1  Bden,  831. 

(7)  6  De  Gex,  M.  &:  G.  Ill,  at  p.  134 ;  25  Law 
J.  Bep.  Chanc.  388. 


Digitized  by 


Google 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


yoL.  69.] 

8eaTle  v.  CooJte,  App, 
that  unless  the  Court  were  to  apply  this 
remedy  with  care  and  caution,  it  might  be 
made  an  instrument  of  great  oppression. 
If  the  owner  of  a  rentcharge  could  say  to 
a  person' in  possession  of  land,  '^  I  claim  a 
rentcharge  as  issuing  out  of  your  land, 
and  if  you  resist  my  claim  the  High  Court 
will  grant  a  commission  which  will  put 
you  to  great  expense,"  it  would  be  danger- 
ous to  resist  such  a  claim,  however  ill- 
founded  it  might  be.  That,  however, 
cannot  be  done.  The  oi^Tier  of  the  rent- 
charge  must  first  make  out,  at  his  own 
risk  as  to  costs,  that  the  rentcharge  does 
issue  out  of  land  in  the  possession  of  the 
person  from  whom  it  is  claimed.  When 
that  is  made  out,  if,  by  reason  of  the 
uncertainty  of  the  position  of  the  par- 
ticular land,  or  otherwise,  the  ordinary 
remedy  by  distress  cannot  be  resorted 
to,  and  no  sufficient  relief  can  be  had 
without  the  assistance  of  equitable  juris- 
diction, the  Court  will  assist  but  cau- 
tiously and  with  reluctance,  especially 
where  the  amount  of  the  rentcharge  is 
small  compared  with  the  costliness  of  the 
contemplated  proceedings.  If,  however, 
as  in  the  case  before  me,  it  is  admitted 
that  the  defendant  is  in  possession  of  the 
land  charged,  it  seems  to  me  that  if  the 
legal  remedy  be  imperfect,  the  Court 
ought  not  to  decline  to  interfere,  but 
should  give  the  plaintiff  some  relief.  With 
respect  to  the  two  smaller  rentcharges,  it 
appears  that  the  lands  out  of  which  they 
issue  are  uncertain,  and  I  must  therefore 
direct  an  enquiry,  which  will  be  conducted 
in  my  chambei'S,  if  the  parties  are  unable 
to  agree,  what  are  the  lands  charged  with 
these  two  rentcharges  respectively — ^with  a 
direction  that  if  they  cannot  be  ascertained, 
land  of  the  defendant  of  the  same  extent 
in  each  case  as  the  land  so  charged  must 
be  set  out  under  the  direction  of  the  Judge 
in  chambers.  As  to  the  larger  rentcharge, 
the  land  is  ascertained  by  the  evidence 
before  me,  and  I  propose  to  declare  that 
it  consists  of  the  field,  No.  187,  upon  the 
ordnance  plan  marked  E,  which  formerly 
consisted  of  two  fields,  Nos.  15  and  16  on 
the  plan  D,  and  also  of  154  on  the  plan 
£,  which  seems  to  be  identical  with  3,  4, 
and  5  on  plan  D ;  and  of  so  much  of  186 
on  plan  £  as  corresponds  with  close  13  on 
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plan  D,  the  boundaries  of  the  last-men- 
tioned portion  to  be  set  out  tinder  the 
direction  of  the  Judge  in  chambers,  unless 
the  parties  can  agree.  With  respect  to 
the  arrears  of  the  rentcharges,  Thomcta 
V.  Sylvester  (8)  and  Christie  v.  Barker  (9) 
seem  to  be  distinct  authorities  that  an 
action  of  debt  may  be  maintained  for  the 
arrears ;  but  if  not,  under  the  equitable 
jurisdiction  of  the  Court  an  order  must  be 
made  for  payment  in  accordance  with  the 
cases  to  which  I  have  referred.  I  suppose 
the  defendant  will  not  seriously  attempt 
to  deny  that  the  rent  of  the  land  had  been 
sufficient  to  pay  the  rentcharges.  If  he 
were  entitled  to  an  enquiry  on  that  sub- 
ject, which,  in  the  absence  of  any  prima 
facie  evidence  of  such  deficiency,  I  think 
he  is  not,  it  would  be  entirely  at  his  own 
risk  as  to  costs.  Section  16  of  50  &  51 
Vict.  c.  73  gives  to  the  owner  of  the  rent- 
charge  all  such  remedies  as  are  given  by 
section  44  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  and  under  that 
Act  he  has  executed  the  three  deeds  of 
demise,  which  I  have  already  mentioned, 
and  he  asks  by  his  pleadings  for  execution 
of  the  trusts  of  these  three  deeds.  1  think 
it  would  be  premature  to  give  that  relief 
until  the  lands  charged  have  been  ascer- 
tained ;  but  I  will  make  the  usual  decree 
for  execution  of  the  trusts  of  those  deeds, 
not  to  be  acted  on  without  leave  of  the 
Judge  in  person.  As  I  think  the  non- 
payment of  these  rentcharges  was  not 
justifiable,  I  must  order  the  defendant  to 
pay  the  costs  up  to  and  including  the  trial ; 
but  all  other  costs  I  reserve  specially,  in 
order  that  the  Court  may  have  the  means 
of  securing  that  this  decree  may  be  fairly 
worked  out,  and  not  used  in  any  manner 
oppressively.  It  will  be  sufficient  to  give 
liberty  to  apply  as  to  the  further  costs  and 
generally. 

From  this  judgment  the  defendant 
Cooke  appealed. 

Crackaniliorpe,  Q.C.,  and  Modey,  for  the 
appellant. — ^We  submit  that  whatever  may 
be  the  right  in  an  ordinary  case,  the 

(8)  42  Law  J.  Rep.  Q.B.  237;  Law  Bep. 
8  Q.B.  368. 

(9)  53  Law  J.  Rep.  Q.B.  537, 
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plaintiff,  whose  predecessor  in  title  com- 
pulsorily  enfranchised  these  lands  and 
created  a  rentcharge  on  lands  which  at 
that  date  were  unascertained  and  unde- 
fined, is  not  entitled,  at  the  expense  of  the 
terre-tenant,  to  invoke  the  special  jurisdic- 
tion, of  this  Court,  in  directing  an  enquiry 
to  ascertain  the  boundaries  of  the  lands 
subject  to  the  rentcharge,  still  less  to  have 
other  lands  substituted  when,  under  sec- 
tion 24  (10)  of  the  Act  of  1852,  it  was 
competent  for  him  to  have  had  the  lands 
identified  before  the  commissioners.  That 
was  the  tribunal  contemplated  by  the  Act 
of  1852,  which  was  the  first  Act  that  gave 
the  lord  a  power  of  compulsory  enfran- 
chisement, and,  not  having  taken  the  steps 
provided  by  the  Act,  he  must  be  held  to 
have  elected  to  take  his  rentcharge  on 
lands  not  capable  of  identification.  Al- 
though, no  doubt,  a  copyhold  tenant  ought 
to  maintain  the  boundaries  between  the 
lord's  property  and  his  own,  still  it  is  not 
every  copyholder  who  is  liable  to  an  action 
such  as  this.  The  relief  is  founded  on 
misconduct  analogous  to  a  breach  of  trust, 
and  the  cases  where  the  relief  is  granted 
are  where  the  defendant  has  himself  been 
guilty  of  some  breach  of  duty,  and  gene- 
rally where  the  tenant,  the  owner  of  ad- 
joining premises,  has  removed  fences  and 
created  the  confusion,  and  on  a  very  plain 
principle  that  a  man  is  not  allowed  to  take 
advantage  of  his  own  wrong — Wake  v. 
Conyera  (6),  Speer  v.  Crawler  (11),  Tlie 
Marquis  of  BiUe  v.  Tlie  Glamorganshire 
Canal  Company  {12),  The  Attorney-General 
V.  StepJien  (7),  and  Spike  v.  Harding  (13). 
Kay,  J.,  has,  however,  based  the  right  of 
the  plaintiff  to  claim  this  jurisdiction,  not 
on  any  wrongful  act  of  the  defendant — 
for  it  is  admitted  that  the  defendant  did 
not  personally  commit  any  breach  of  duty 
— but  solely  on  the  defendant's  admission 
of  possession  of  the  land  and  the  inability 
of  the  plaintiff  to  distrain.  But  by  the 
enfranchisement  the  relationship  of  copy- 

(10)  This  section  is  now  repealed  by  the 
Copyhold  Act,  1887,  which  in  section  42  enacts 
similar  provisions. 

(11)  2  Mer.  410. 

(12)  1  Ph.  681. 

(13)  47  Law  J.  Rep.  Chanc.  823 ;  Law  Rep, 
7  Ch.  D.  871. 


hold  tenant  and  lord,  and  all  the  liabilities 
and  obligations  of  copyhold  tenure,  have 
been  determined.  The  bargain  between 
the  parties  is  that  the  former  copyhold 
tenant  shall  be  freeholder,  and  the  lord 
shall  have  a  rentcharge.  Has  it  ever  been 
held  that  the  relation  between  two  such 
parties — e.g.  a  jointress  and  the  owner  of 
the  lands  subject  to  the  jointure — imposes 
an  obligation  on  the  freeholder  for  all 
time  to  keep  the  lands  subject  to  the 
jointure  always  marked  out  and  capable 
of  identification  so  as  to  preserve  to  the 
jointress  the  real  remedy  1  Still  less  can 
it  be  so  where  the  lord  voluntarily  took  a 
rentcharge  upon  lands  which  were  at  its 
creation  undefined  and  allowed  to  remain 
so ',  and  the  present  plaintiff  is  not  even 
the  lord,  but  only  a  purchaser  from  an 
ex-lord.  The  Copyhold  Act,  1887  (50  & 
51  Vict.  c.  73),  by  section  14  provides  that 
the  rentcharges,  including  those  already 
created,  shall  be  recoverable  by  the  remedies 
given  by  the  Conveyancing  Act — that  is, 
mortgage  and  sale — ^but  gives  no  right  of 
action  for  debt.  In  the  similar  provision  of 
the  Lands  Clauses  Act,  the  Legislature,  by 
section  11,  expressly  gives  the  owner  of 
the  rentcharge  created  under  that  Act  a 
personal  remedy  of  an  action  of  debt,  and 
we  submit  that  the  enactment  of  certain 
statutory  remedies  excludes  any  othei*. 
There  is  nothing  in  a  rentcharge  which 
involves  a  personal  liability  for  debt,  and 
the  recent  case  of  In  re  The  Blackburn  and 
District  Benefit  Building  Society  ;  ex  parte 
Graham  (14)  establishes  that  there  is  no 
action  for  debt,  but  that  the  land  owes  the 
money ;  and  the  principle  of  the  old  cases 
relied  on  by  Kay,  J.,  as  shewing  that  the 
Court  can  make  a  personal  order  for 
payment  of  arrears,  does  not,  we  submit, 
apply  where  a  rentcharge  has  been  created 
under  the  Act  of  Parliament  compulsorily 
called  into  existence  by  the  act  of  the 
plaintiffs  predecessor  himself.  There  has 
been  no  admission  by  the  defendant  of  a 
debt.  The  payment  of  money  in  1880 
cannot  be  treated  as  an  unqualified  ad- 
mission of  liability  to  pay  in  1887.  As 
to  the  rentcharge  of  10^.  11«.  4ci.  there 
was  no  necessity  for  an  action  at  all ;  the 

(14)  Ante,  p.  183;  Law  Bep,  42  Oh.  D.  343. 
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parcels  could  have  been  ascertained  by 
mere  inspection  of  the  deeds.  It  was  no 
part  of  the  defendant's  duty  to  find  out 
and  inform  the  plaintiff  as  to  the  area  of 
the  property  charged. 

Bohinson,  Q,G,y  and  Ingpen,  for  the 
respondent. — ^The  Aci  of  1852,  by  section 
17,  refers  to  the  two  recited  Acts  as  shew- 
ing the  means  of  enforcing  payment  of  the 
rentcharges  granted  under  the  Act  of  1852 
— namely,  the  Act  of  1841  (4  A;  5  Vict, 
c.  35),  ss.  47  and  48,  and  of  1843  (6  &  7 
Vict.  c.  23),  ss.  1  and  2.  Section  2  consti- 
tutes the  rentcharge  created  in  considera- 
tion for  enfranchisement  a  '*  rent  service," 
one  of  the  incidents  of  which  is  a  right  to 
bring  a  personal  action  for  debt ;  and  it  is 
obvious  that,  having  regard  to  that  pro- 
vision, the  enfranchisement  cannot  destroy 
the  relationship  between  copyholder  and 
lord  for  all  purposes,  and  by  section  17 
the  rights  are  expressly  reserved  '*  as  if 
the  land  had  remained  unenfranchised." 
The  eidstence  of  statutory  remedies  under 
the  Conveyancing  Act  does  not  deprive 
the  rentcharge  owner  of  any  other  legal 
remedies — The  Scottish  Widows'  Fvmd  v. 
Craig  (15).  Thomas  v.  Sylvester  (S)  shews 
that  there  is  such  an  action  now  that 
the  real  remedy  has  been  taken  away. 
It  is,  we  submit,  clear  that  if  the  plaintiff 
were  the  lord  he  would  have  been  entitled 
to  the  relief  of  the  enquiry,  and,  in  the 
alternative,  a  substitution  of  other  lands 
— Cocks  V.  Foley  (2),  Tlie  Duke  of  Leeds  v. 
PoweU  (5),  The  Duke  of  Leeds  v.  The  Earl 
oj  Strafford  (16),  and  The  Mayor  of  Ba- 
singstoke V.  Lord  BolUyii  (17).  No  doubt, 
where  plaintiff  and  defendant  are  both 
adjoining  owners,  the  Court  will  not  in- 
terfere and  settle  the  boundaries,  but  will 
leave  them  to  their  action  at  law,  and 
most  of  the  cases  cited  by  the  appellant 
were  cases  of  adjoining  owners.  The  dis- 
tinction between  these  classes  of  cases  is 
sliewn  in  the  notes  to  Wake  v.  Co^iyei's  (G) 
—  Whiie  and  Tudor' s  Leading  Cases^  Equity , 
(3rd  ed.),  vol.  2,  p.  394  et  seq.  If  once  it  is 
shewn  that  the  confusion  of  boundaries  is 
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(15)  51  Law  J.  Rep.  Chanc. 
20  Ch.  I>.  208,  214. 
(16)4  Ves.  180,185. 
(17)  1  Drew.  270,  288. 
Vol,.  69.— Ohanc. 


t ;  Law  Rep. 


owing  to  the  neglect  of  duty,  then  the 
jurisdiction  of  ordering  the  substitution  of 
other  lands  follows  as  a  matter  of  course. 
The  Court  proceeds  on  the  principle  ap- 
plicable to  the  case  of  bailiff  or  agent 
whose  duty  it  is  to  keep  his  own  property 
separate  from  that  of  another — Lupton  v. 
White  (18).  Here  it  is  admitted  the  de- 
fendant is  in  possession.  The  confusion 
took  place  while  the  relationship  of  copy- 
holder and  lord  was  subsisting,  and  the 
enfr-anchisement,  although  determining 
the  tenure  and  liabilities  for  the  future, 
does  not  prejudice  any  right  of  either  party 
arising  from  past  acts.  All  the  land  hav- 
ing been  in  the  possession  of  the  defendant, 
the  plaintiff,  so  long  as  the  rentcharge  was 
paid,  had  no  right  to  enter. 

They  referred  to  Story's  Equity  Juris- 
prudence (10th  ed.),  613,  614,  and  Seton, 
p.  1071. 

Crackanthorpe,  Q,C.,  in  reply. 

Cur.  adv,  vuU. 

Cotton,  L.J. — ^The  plaintiffs  in  this 
case  are  purchasers  from  the  lord  of  a 
manor  of  three  rentcharges  granted  to 
the  lord  on  the  enfranchisement  of  three 
copyhold  tenements.  The  metes  and 
boimds  of  the  lands  subject  to  these 
rentcharges  were  not  strictly  ascertained, 
but  in  the  enfranchisement  deeds  they  are 
refeiTed  to  under  the  description  under 
which  the  copyhold  tenant  was  admitted 
on  the  court  rolls.  The  enfranchise- 
ment took  place  in  1880,  and  was  effected 
compulsorily  by  the  lord  under  the  powers 
of  the  Copyhold  Act.  Neither  then 
nor  afterwards  have  the  particular  copy- 
hold lands  been  ascertained,  they  having 
been  mixed  up  with  the  property  of  the 
tenant. 

The  lord  might  at  the  date  of  the  en- 
franchisement, liad  he  so  thought  fit,  have, 
under  the  provisions  of  the  Copyhold  Act, 
procured  the  parcels  to  be  set  out  so  as 
to  be  definitely  ajscertained.  That  was  not 
done.  He  apparently  trusted  to  the 
tenant's  paying  the  three  charges,  and  in 
fact  everything  went  on  without  difficulty 
till  1887.    Then,  in  consequence  of  agri- 

(18)  16  Ves.  482. 
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cultural  depression,  or  of  other  causes,  the 
owner  of  the  enfranchised  property  refused 
to  pay,  and  the  lord  had  to  consider  what 
remedy  he  could  obtain.  After  some  cor- 
respondence, he  brought  this  action  in 
1888,  and  sought  thereby  to  have  this 
property  which  was  lately  copyhold  ascer- 
tained; and,  if  that  could  not  be  done,  to 
have  other  property  of  the  defendant  set 
out  equal  in  amount  to  the  old  copyhold 
parcels,  and  further  sought  payment  of  the 
arrears  of  the  three  rentchai^,  and  also 
to  enforce  the  trusts  of  a  deed  executed 
by  him  for  the  purpose  of  putting  in  force 
the  remedies  given  to  the  holder  of  a  rent- 
charge  by  the  Conveyancing  Act.  The 
Judge  granted  an  enquiry  to  ascertain 
the  property  subject  to  the  rentcharges 
1  and  3.  As  to  the  property  subject  to 
rentcharge  2,  the  Judge  found  himself 
able  upon  the  evidence  before  him  to  dis- 
tinguish that  property,  and  made  a  declsr 
ration  to  that  effect ;  and  further  ordered 
that  if  it  were  found  impossible  to  ascer- 
tain the  property  subject  to  the  two  rent- 
charges,  property  of  an  equal  amount 
should  be  substituted  for  it  so  as  to  enable 
the  plaiatiff  to  enforce  his  remedy  by  dis- 
tress, arid  gave  judgment  for  the  arrears. 

Now,  although  the  defendant  did  state 
that  he  was  always  ready  and  willing  to 
have  thj  property  ascertained,  the  judg- 
ment was  on  every  point  strenuously 
opposed. 

In  the  first  place,  was  the  judgment 
right  in  directing  the  enquiry  for  the  as- 
certainment of  the  boundaries,  and  in 
giving  the  alternative  relief  of  having 
other  pi  operty  substituted  1  We  have  not 
to  deal  with  the  question  which  arose 
in  manv  of  the  cases  which  have  been 
cited,  because  in  this  case  the  terre-tenant 
was  the  owner  of  a  copyhold  tenement ; 
and,  in  ;ny  opinion,  it  has  been  long  es- 
tablishes! that  it  is  the  duty  of  a  copyhold 
tenant  to  maintain  and  preserve  the  boun- 
daries oj'  the  copyhold  tenement ;  and  if  he 
neglect  xjo  do  so  he  is  guilty  of  default, 
and  not  only  he,  but  any  ou3  claiming 
through  him. 

If  the  defendant  still  remained  a  copy- 
hold tenant  he  would  be  clearly  answer- 
able for  the  default,  and  the  old  Court  of 
Chancery  would  (apart  from  the  question 


of  enfranchisement  to  which  I  shall  refer) 
have  decreed,  as  a  matter  of  course,  to 
have  the  boundaries  ascertained ;  and,  if 
that  could  not  be  done,  to  have  other  pro- 
perty set  out  in  substitution  for  the  land 
subject  to  the  rentcharge.  The  decision 
in  The  Duke  of  Leeds  v.  The  BaH  of 
Strafford  (16)  precludes  any  dispute  upon 
the  question  as  to  the  lord's  right  to  en- 
force that  remedy  by  action.  But  in  this 
case  there  was  an  enfranchisement  in 
1880,  and  then  the  copyhold  tenure  was 
at  an  end ;  but  it  was  put  an  end  to  sub- 
ject to  the  rantcharges  in  question  that 
were  awarded  on  the  enfiranchisement. 
What  L9the  effect  of  the  enfranchisement  f 
It  is  said  that  it  puts  an  end  to  all  duty  on 
the  part  of  the  tenant  as  to  preserving  the 
boundaries.  No  doubt  that  is  so  as  to 
the  future,  but  not  as  to  the  past.  The 
words  of  enfranchisement  follow  the  form 
in  the  schedule  to  the  Act  of  1852,  "  to 
hold  the  said  land  subject  to  the  rent- 
charges,  unto,  &c.,  as  freehold,  henceforth 
and  for  ever  discharged  by  these  presents 
frt>m  all  fines,  heriots,  reliefs,  quit-rents, 
and  all  other  incidents  whatever  of  copy- 
hold or  customary  tenure." 

It  is  said  that  that  has  the  effect  of  re- 
leasing the  owner  of  the  land  enfranchised 
from  dl  the  consequences  arising  frt>m  any 
de&ult  or  neglect  on  his  part.  That,  in 
my  opinion,  is  only  the  case  for  the  future, 
but  it  does  not  release  such  owner  from 
the  consequences  of  a  previous  neglect  of 
duty,  for  such  it  was,  while  he  was  a  copy- 
hold tenant ;  and  although  he  is  relieved 
from  the  duty  so  far  as  his  character  of 
copyhold  tenant  is  concerned,  it  does  not 
put  an  end  to  any  liability  for  breaches 
already  committed.  I  think,  therefore, 
that  Mr.  Justice  Kay  was  right  in  hold- 
ing that  the  lord  had  the  same  remedy  as 
he  would  have  had  if  the  defendant  had 
been  a  copyhold  tenant  who  had  not  pre- 
served the  boundaries ;  and,  therefore, 
the  appeal  as  to  that  part  of  the  judgment 
fiails. 

Then  Mr.  Crackanthorpe  raised  this 
point,  that  the  lord  had  a  right  given  to 
him  by  the  Copyhold  Act  to  have  the 
boundaries  ascertained  at  his  own  ex- 
pense. It  is  true  that  he  had  that  right, 
and  did  not  avail  himself  of  it.     But  Mr, 
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Crackanthorpe  says  that  he  is  confined  to 
that  right,  and  consequently  cannot  avail 
himself  of  that  other  right  which  he 
would  have  had  but  for  that  provision. 
Tn  my  opinion  the  mere  fitct  that  the 
Copyhold  Act  gave  him  a  right  of  which 
he  could  have  availed  himself  did  not  de- 
prive him  of  another  then  existing  right 
which  he  possessed,  a  right  well  known  by 
the  law,  although  that  &ct  may  affect 
the  question  of  costs.  But  it  is  said  that, 
by  not  availing  himself  of  that  right,  he 
has  made  an  election  to  take  his  rent- 
charge  upon  lands  which  were  not  ascer- 
tained. In  my  opinion  it  was  no  case  of 
election ;  it  was  not  that  he  had  two  rights, 
one  or  other  of  which  he  must  elect,  but 
it  was  an  additional  right  given  him  by 
the  Copyhold  Act.  He  did  not  avail 
himself  of  it,  probably  trusting  that  the 
tenant  would  pay  the  rentcharges  without 
any  necessity  of  putting  in  a  distress.  The 
question  of  costs  does  not  arise  here,  be- 
cause the  Judge  has  reserved  the  costs  of 
the  enquiry  iov  ascertaining  the  boun- 
daries— although  he  ordered  the  defen- 
dant to  pay  the  costs  up  to  the  hearing, 
because  he  held  that  the  defendant  was 
wrong,  as  I  think  he  was  wrong,  in  not 
paying  the  rentcharge,  and  in  saying  that 
no  enquiry  should  be  held  for  the  purpose 
of  ascertaining  them.  On  that  ground 
again,  therefore,  the  appeal  feils* 

[With  reference  to  an  objection  raised 
by  the  defendant  that  the  property  sub- 
sequent to  rentcharge  No.  2  could  have 
been  ascertained  from  an  inspection  of  the 
deeds,  his  Lordship  held  on  the  evidence 
that  the  defendant,  by  standing  on  his 
strict  rights  and  declining  to  give  the 
plaintiff  any  assistance,  had  compelled  him 
to  institute  the  action,  and  prooBeded  :] 

Then  we  come  to  this.  This  judg- 
ment orders  payment  of  arrears.  Was 
that  right )  It  is  admitted  that  the  de- 
fendant is  in  possession  of  all  the  pro- 
perty subject  to  the  rentcharges,  together 
with  other  property ;  and  it  is  conceded 
that  the  rents  are  sufficient  to  pay  the 
amount  of  the  rentcharges ;  but  it  is  said 
that  no  action  could  be  brought  for  the 
arrears  of  these  rentcharges.  It,  how- 
ever, was  decided — and,  as  I  think,  rightly 
decided — ^by  the  case  of  Thomas  v.  SyhesUr 
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(8),  that  such  an  action  could  be  brought. 
In  former  days  when  a  real  action  could 
be  brought  the  personal  action  for  debt 
iid  not  lie,  but  after  real  actions  were 
abolished  the  Judges  all  laid  down  that  a 
person  entitled  to  a  rentcharge  has  now  a 
right  to  maintain  an  action  of  debt  against 
the  terre-tenant.  But  it  is  said  that  in 
that  case  there  was  a  distinct  covenant  to 
pay ;  but  it  was  not  the  defendant's  cove- 
nant, nor  was  it  a  covenant  running  with 
the  land.  The  Judges  say  that  there  is 
this  action  for  debt,  entirely  apart  from 
the  covenant,  and  apart  frovx  any  ques- 
tion of  a  covenant  running  with  the  land, 
which  they  do  not  say  that  the  covenant 
in  that  case  was.  But  it  is  said  that  cer- 
tain remedies  are  given  by  the  Con- 
veyancing Act  to  enable  the  lord  to  en- 
force payment  of  the  rentcharge.  But 
the  mere  &ct  that  the  Conveyancing  Acts 
do  give  the  owner  of  a  rentcharge  certain 
rights  does  not  deprive  him  of  a  right 
which  he  had  otherwise  independently  of 
those  Acts. 

In  my  opinion  the  judgment  was  right 
on  all  points,  and  the  appeal  fails. 

LiNDLEY,  L.  J. — In  this  case  there  was 
only  one  point  on  which  I  ever  entertained 
any  doubt,  but  I  have  now  come  to  the 
conclusion  that  on  that  point,  as  well  as 
on  all  others,  the  opinion  of  Mr.  Justice 
Kay  is  right.  It  is  important  to  consider 
what  were  the  rights  of  the  lord  of  the 
manor  just  before  the  enfranchisement. 
It  is  settled  law,  and  is  laid  down  clearly 
in  The  Duke  of  Leeds  v.  The  Earl  of  Straf- 
ford (16),  that  it  is  the  duty  of  a  copyhold 
tenant  to  preserve  the  boundaries  of  the 
lands.  How  £su:  that  duty  could  be  pushed 
in  a  case  when  the  boundaries  had  been 
destroyed  by  some  earthquake,  volcanic 
eruption,  or  flood,  it  is  not  necessary  for 
us  to  determine ;  but  if  that  were  the  case, 
it  would  clearly  lie  on  the  copyhold  tenant 
to  shew  it. 

Then  we  come  on  sure  ground,  because, 
taking  the  case  of  The  Duke  of  Leeds  (16) 
as  a  guide,  it  is  obvious  that  at  the  date  of 
enfranchisement  the  lord  had  a  right  to 
bring  an  action  for  the  purpose  of  ascer- 
fatinmg  the  lands,  and,  if  it  could  not  have 
been  done,  by  getting  other  lands  substi* 
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tutsJ.  Incidentally  it  was  also  settled 
that  in  the  case  of  a  copyhold  tenant, 
where  the  boundaries  are  confused,  if  any 
rents  are  in  arrear  the  Court  of  Chancery 
would  compel  payment,  it  would  enforce 
the  legal  rights  of  the  lord. 

Mr.  Crackanthorpe  did,  however,  raise 
M  question  which,  so  far  as  I  know,  is  new, 
and  which  deserves  attention.  He  said 
that  there  are  certain  sections  of  the  Copy- 
hold Act  which  enable  the  commissioners 
to  ascertain  the  disputed  boundaries,  and 
that  when  the  lord  might  have  had  his 
boundaries  ascertained  he  elected  to  take 
his  rentcharges  upon  property  the  boun- 
daries of  which  were  uncertain,  and  that 
having  exercised  such  election  he  cannot 
now  recede  from  it.  That  argument  depends 
on  the  construction  of  those  sections,  but 
they  fall  short  of  substantiating  that  pro- 
position. The  main  section  is  section  24 
of  the  Act  of  1852.  [His  Lordship  read 
the  section  and  proceeded  :]  No  doubt 
either  the  lord  or  the  tenant  could  have 
applied  to  the  commissioners,  but  neither 
of  them  did.  What  is  the  consequence 
of  not  doing  it?  Has  the  lord  thereby 
lost  the  rights  which  he  otherwise  would 
have  had  %    That  would  be  going  too  £5ir. 

When  the  enfranchisement  was  made 
the  relation  between  the  lord  and  tenant 
was  severed,  and  if  the  boundaries  had 
been  confused  subsequently  to  the  enfran- 
chisement, I  do  not  think  that  the  old 
doctrine  of  law  (as  to  the  duty  and  liability 
of  the  tenant)  would  have  applied  to  this 
case.  But  it  is  admitted  that  that  is  not 
the  present  case,  the  boundaries  were  con- 
fused before  the  enfranchisement.  To  my 
mind  the  lord  has  not  lost  the  rights  whidL 
he  enjoyed  before. 

The  question  of  costs  will  be  material 
as  to  that  point ;  but  the  whole  costs  of 
the  enquiry  have  been  reserved,  and  Mr. 
Justice  Kay  will  have  to  consider  what 
effect  the  Mlure  to  take  advantage  of  sec- 
tion 24  has  upon  the  question  of  costs. 

The  conclusion  to  which  I  have  come  is 
that  the  decision  of  Mr.  Justice  Kay  was 
right  on  all  points. 


keep  the  lands  of  the  landlord  or  the  lord 
of  the  numor  distinct  fr*om  his  own  lands; 
and  if  the  boundaries  between  the  two  pro- 
perties have  become  confused,  it  is  the  right 
of  the  lord  of  the  manor,  or  of  the  land- 
lord, to  have  them  ascertained,  if  thu 
copyhold  tenant  or  tenant  has  voluntarily 
allowed  the  boundaries  to  become  confused 
the  case  is  provided  for  by  setting  out 
sufficient  of  the  tenant's  lands  in  substitu- 
tion. 

The  law  so  &ir  is  clear,  and  but  for  the 
enfranchisement  which  has  taken  place 
there  would  have  been  no  difficulty  in  it ; 
but  an  enfranchisement  was  made  in  1880, 
and  we  have  to  consider  the  effect  of  that 
enfranchisement.  So  far  as  the  future  is 
concerned,  the  tenant  Ls  no  doubt  free 
from  all  obligations  and  incidents  of  copy- 
hold tenure ;  but  as  to  the  past,  the  enfran- 
chisement did  not  destroy  any  rights 
which  had  then  accrued  to  the  lord. 

I  think,  therefore,  that  the  liability  of 
the  tenant  with  regard  to  these  boundaries 
is  the  same  as  if  no  enfranchisement  had 
taken  place,  because  the  rights  had  accrued 
to  the  lord  before  the  enfininchisement. 

As  to  the  action  of  debt  I  need  not  say 
anything,  because  on  that  Thomas  v.  Syl- 
vester (8)  is  a  clear  authority. 

Appeal  diamiMed, 


Solicitora — ^Beaomont,  Son  &  Rigden,  for  plain- 
tiff ;  Field,  Boscoe  &  Co.,  agents  for  Josselyn 
k  Sons,  Ipswich,  for  defendant. 


LoPEs,  L.J. — It  is  settled  law  that  a 
tenant  or  copyhold  tenant  is  bound  to 
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CkMTOK,  L.J.    " 
LlNDLEY,  L.J.  T 

L0PB8,L.J.        y  ^^^^BLUNDELL. 

1890  r   BLUNDELL  V.  BLUNDELL. 

Feb.  6.       . 

Costa  —  A  dniinigtration  A  ction  —  Sum- 
mona  taken  out  and  prosecuted  hy  leave  of 
Judge — Right  to  Indemnity — Priority, 

A  limited  company  Staving  the  conduct 
of  <m  administration  action,  with  the  sanc- 
tion of  the  Court  prosecuted  a  summons  on 
behalf  of  the  estate  against  B,,  C,  d;  B., 
claiming  payment  by  them  of  certain  moneys 
alleged  to  form  part  of  the  estate.  The 
summons  uxu  dismissed  with  costs.  The 
company  subsequently  beoamie  insolvent  and 
was  ordered  to  be  wound  up.  The  balance 
of  the  estate  under  administration  toas  in- 
sufficient to  pay  the  costs  of  either  party  to 
the  summons,  J?.,  C,  d:  B,  moved  that  ^eir 
costs  of  the  summons  might  be  declared  to 
be  a  charge  on  the  balance,  in  priority  to 
all  other  claims : — Held,  that  the  company, 
having  prosecuted  the  summons  under  the 
authority  of  the  Judge  on  behalf  of  the 
estate,  were  entitled  to  be  indemnified  out 
of  the  estate  for  the  costs  incurred  by  them  ; 
and  that  B,,  C,  <fc  B,,  by  reason  of  the 
eompam/s  right  to  such  mdem/nity,  had  a 
right  directly  against  the  estate ;  <md  that 
by  reason  of  the  judgment  dismissing  the 
summons  they  were  entitled  to  be  paid  their 
costs  in  priority  to  the  costs  of  the  company. 

Decision  o/*  North,  J.,  reversed. 

Appeal  by  Messrs.  Bower,  Cotton  k 
Bower  from  an  order  of  North,  J. 

By  an  order  made  on  the  30th  of  Janu- 
ary, 1885,  the  conduct  of  the  action  Blun- 
ddl  Y,  BlundeU,  which  was  an  action  for 
the  administration  of  the  estate  of  Thomas 
Blundell,  was  given  to  the  Bavarian  Brew- 
eiy  Company,  who  were  the  principal 
creditors  of  the  said  estate. 

The  brewery  company,  on  the  27th  of 
April,  1887,  took  out  a  summons  in  their 
own  name  asking  that  the  appellants 
might  be  ordered  to  pay  into  Court  to  the 
credit-  of  the  administration  action  various 
sums,  amounting  to  1,148/.,  retained  by 
them  out  of  the  estate  of  Blundell  for 
costs  in  relation  to  the  estate. 


It  was  admitted  that  this  summons  was 
taken  out,  and  prosecuted  at  eveiy  step 
with  the  approval  and  under  the  direction 
of  the  Judge. 

Judgment  was  given  in  the  summons 
on  the  1st  of  May,  1888,  when  it  was  dis- 
missed with  costs  as  against  the  company 
personally.  The  case  \a  reported  57  Law 
J.  Rep.  Chanc.  730. 

Under  the  order  made  on  the  26th  of 
April,  1887,  on  further  consideration  of 
the  administration  action,  all  the  costs  of 
the  brewery  company  from  the  time  when 
the  conduct  of  the  action  had  been  given 
to  them  down  to  the  date  of  the  further 
consideration  had  been  paid  to  the  company, 
and  the  only  sum  representing  the  estate 
was  a  balance  of  170/.  10«.,  standing  in 
Coiut  to  the  credit  of  the  action. 

A  petition  for  winding  up  the  brewery 
company  was  presented  on  the  17th  of 
May,  1888,  and  an  order  made  thereon  in 
the  following  June,  and  liquidators  ap- 
pointed. There  were  no  assets  of  the 
company. 

The  costs  of  Messrs.  Bower,  Cotton 
k  Bower  of  the  summons  had  been 
taxed  at  210/.,  and  they  claimed  payment 
of  these  costs  out  of  the  balance  in  Court 
so  fiu*  as  it  would  go,  in  priority  to  the 
costs  of  the  company.  The  costs  of  the 
summons  were  the  only  costs  which  had 
not  been  paid. 

Messrs.  Bower,  Cotton  <fe  Bower  took  out 
a  summons  before  North,  J.,  asking  pay- 
ment of  their  costs  out  of  the  balance,  in 
priority  to  those  of  the  official  liquidators ; 
but  that  summons  was  dismissed,  his 
Lordship  holding  that  although  the  pro- 
ceedings taken  by  the  company  were  in 
the  event  shewn  to  have  been  improper, 
yet,  being  taken  under  the  direction  and 
with  the  sanction  of  the  Judge,  the  com- 
pany preserved  their  right  to  be  paid  their 
costs  out  of  the  estate. 

Messrs.  Bower,  Cotton  k  Bower  ap- 
pealed. 

CozenS'Hardy,  Q.C,  and  Levett,  for  the 
appellants. — ^The  summons  having  been 
taken  out  by  the  company  by  the  direction 
of  the  Judge  for  the  benefit  of  the  estate, 
and  the  company  having  been  personally 
ordered  to  pay  the  costs  of  the  appellants, 
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the  company  would  be  entitled  as  a  matter 
of  course  to  be  indemnified  out  of  that 
estate  for  the  costs  so  paid,  and  the  appel- 
lants are  entitled,  by  right  of  the  company's 
indemnity,  to  go  directly  against  the  es- 
tate. Tho  question  is  only  one  as  to 
priority,  for  had  there  been  assets  sufficient 
for  both,  the  company  would,  as  a  matter 
of  course,  have  paid  the  costs  and  got  them 
out  of  the  estate. 

There  is  no  direct  authority,  for,  as  a 
rule,  the  plaintiff  suing  by  order  of  the 
Court  on  behalf  of  an  estate  is  solvent, 
and  he  pays  the  costs  of  the  successful  de- 
fendant, but  he  would  have  no  remedy  if 
the  estate  were  insufficient  to  repay  him. 
But  in  many  cases  of  winding  up,  the 
Court  has  held  that  the  costs  of  an  un- 
successful litigation  by  or  against  the  com- 
pany should  be  paid  out  of  the  assets  of 
the  company  in  priority  to  the  costs  of 
administration.  In  re  The  Bank  of  Hin- 
dustom,  China f  amd  Japan  ;  ex  parte  Srtiith 
(1)  and  In  re  T7ie  Trent  and  ff umber  Ship 
Building  Compam^y  ;  Bailey  amd  LeetJiam^s 
Case  (2)  recognise  the  right  of  the  success- 
ful litigant  to  payment  of  his  costs  out  of 
the  assets  of  the  unsuccessful  company; 
and  in  the  case  of  In  re  The  Home  Invest- 
ment Compamy  (3)  Malins,  V.C,  decided 
that  the  costs  of  proceedings  taken  for  the 
benefit  of  the  company  should  be  paid  out 
of  the  estate,  and  that  the  successful,  liti- 
gant should  get  his  costs  in  priority  to  the 
general  costs  of  the  liquidation.  That 
decision  was  followed  by  the  Court  of 
Appeal  in  In  re  The  Dominion  of  Camada 
Plumbago  Company  (4),  differing  from  In 
re  The  Dronfidd  SiUcatone  Coal  Compam,y 
(5).  In  the  Plumbago  Caee  (4)  there  was 
a  personal  order  against  the  liquidator  to 
pay  the  costs,  not  out  of  the  assets,  but 
only  with  a  right  to  retain  out  of  the 
assets  the  costs  when  paid ;  but  the  omis- 
sion of  a  direction  to  pay  or  retain  out 
of  the  assets  does  not  affect  the  appellants' 

(1)  87  Law  J.  Rep.  Chanc.  186 ;  Law  Rep. 
3  Chanc.  125. 

(2)  38  Law  J.  Rep.  Chanc.  485;  Law  Rep. 

ft  ISn    d4^ 

(3)  Law  Rep.  14  Ch.  D.  167. 

(4)  63  Law  J.  Rep.  Chanc.  702;  Law  Rep. 
27  Ch.  D.  33. 

(5)  62  Law  J.  Rep.  Chanc.  968 ;  Law  Rep. 
23  Oh.  D.  611. 


right.  The  right  of  the  liquidator  to  in- 
demnity does  not  depend  on  its  insertion. 
These  cases  lay  down  the  rule  as  regards 
winding  up,  and  the  principle  is  that  enun- 
ciated by  Vice-Chancellor  James  in  Ba/Hey 
a/nd  Leetham'a  Case  (2) :  that  if  an  action  be 
brought  or  resisted  for  the  benefit  of  the 
estate,  and  unsuccessAiUy,  then  the  estate 
— that  is,  the  other  creditors — ought,  like 
everybody  else,  to  be  fixed  with  the  costs 
to  which  they  have  improperly  or  un- 
necessarily put  their  opponent. 

The  appellants'  claim  to  proceed  directly 
against  the  estate  is  based  on  the  com- 
pany's right  to  indemnity,  on  the  principle 
laid  down  by  In  re  Johnson  ;  Sheaaman  v. 
Robinson  (6)  and  Dowse  v.  Gorton  (7), 
whereby,  through  the  right  of  trustees 
to  indemnity  out  of  their  trust  estate, 
creditors  of  the  trustees  are,  by  subro- 
gation, allowed  a  direct  claim  against  the 
trust  estate. 

As  between  the  two  claimants  to  this 
fund — the  company  and  the  appellants — 
it  is  according  to  all  justice  and  principle 
that  the  claimant  whose  costs  are  ordered 
to  be  paid  by  the  other  should  have 
priority. 

Everitt,  Q,C,,  and  E.  Ford^  for  the 
liquidators. — ^There  is  no  authority  nor 
principle  on  which  the  appellants  can 
claim  a  better  right  than  ordinary  liti- 
gants— ^that  is,  a  personal  claim  against 
their  opponent.  They  were  content  to 
take  an  order  against  the  company ;  they 
never  aaked  for  any  security,  and  so  their 
only  right  is  to  come  in  and  prove  like 
other  creditors  in  the  winding-up.  The 
Court  always  holds  receivers  and  officers 
of  the  Court  entitled  to  their  costs  of  pro- 
ceedings properly  taken  under  the  direction 
of  the  Court.  No  case  can  be  cited  where 
executors  have  been  deprived  of  their  costs 
of  an  action  on  behalf  of  the  estate,  if 
properly  brought ;  and  the  company  here 
holds  a  position  analogous  to  that  of  an 
executor.  In  the  Dominion  of  Canada 
Case  (4)  an  order  had  been  made  on  the 
liquidator  to  pay  costs  and  retain  them 
out  of  the  assets,  and  he  had  obeyed  the 
order,  and  then  other  solicitors  came  in 

(6)  49  Law  J.  Rep.  Chanc.  746;  Law  Rep. 
15  Ch.  D.  548. 

(7)  68  Law  J.  Rep.  Chanc.  403 ;  Law  Repb 
40  Ch.  D.  586. 
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respect  of  other  costs  and  asked  to  have 
the  order  rescinded. 

All  the  cases  cited  were  cases  arising  in 
the  winding-up,  and,  the  Court  having 
the  estate  of  the  company  under  its  con- 
trol, and  its  own  officer  before  it,  may  have 
a  wider  power.  Here  the  summons  was 
brought  by  the  company  when  a  going 
concern,  and  judgment  given  against  the 
company,  and  so  the  cases  in  winding-up 
have  no  application.  At  the  date  of  the 
winding-up  the  appellants  were  only  ordi- 
nary creditors  of  the  company.  No  case 
can  be  cited  where  rights  of  creditors  at 
the  date  of  the  winding-up  were  altered 
by  any  subsequent  transaction.  The  ap- 
pellants were,  l&e  any  other  person,  liable 
to  an  action,  and  the  claim  was  a  bona  fide 
claim.  The  costs  of  administration  have 
to  be  paid  before  this  money  can  be  assets 
of  the  company,  and  it  is  only  as  against 
the  assets  of  the  company  that  the  appel- 
lants can  claim.  Even  if  the  appellants' 
costs  had  been  ordered  to  be  paid  out  of 
the  estate,  still  we  submit  that  the  com- 
pany would  have  had  priority.  The  doc- 
trine of  subrogation  can  only  be  called  in 
aid  for  the  purpose  of  working  out  the 
right  to  indemnity;  but  such  right  can 
only  be  worked  out  subject  to  payment 
of  the  costs,  and  there  is  no  subrogation 
here,  because  the  plaintiff  company  could 
not  be  compelled  to  claim  their  indemnity 
in  priority  to  their  costs. 

G,  Uardy^  in  reply. 

Cotton,  L.J. — ^This  is  an  appeal  from 
an  order  of  Mr.  Justice  North.  It  has 
been  fully  argued ;  but  if  there  were  any 
authorities  which  bore  directly  on  the 
question,  I  should  have  desired  to  look 
into  them  before  giving  judgment.  But 
it  has  been  conceded  on  both  sides  that 
there  is  no  direct  decision  on  the  point 
raised  by  the  appeal.  Several  decisions 
have,  however,  been  referred  to  as  having 
an  indirect  bearing  on  it,  and  as  shewing 
whfit  ought  to  bo  done,  if  we  can  do  it 
consistently  with  principle. 

The  Judge  in  the  administration  action 
of  Bhmdell  v.  BlundeU  gave  the  conduct 
of  the  action  to  the  brewery  company, 
which  is  now  being  wound  up.  And  that 
company  made  a  claim  against  Mr.  Hardy's 
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clients,  seeking  to  have  a  certain  sum  paid 
into  Court  to  the  credit  of  the  action. 
It  is  admitted  that  every  step  taken  by 
the  brewery  company  in  prosecuting  that 
claim  was  taken  with  the  approval  of  the 
Judge,  and  rightly  taken;  and  that  is 
shewn  by  the  form  of  the  order  giving 
the  company  the  costs  of  the  proceedings. 
The  pi*oceedings  ultimately  failed,  and  the 
appellants  obtained  an  order  against  the 
brewery  company  for  the  payment  of 
their  costs  of  those  proceedings.  The  com- 
pany has,  however,  gone  into  liquidation, 
and  it  has  no  assets,  and  the  question  now 
is  this — Whether  the  appellants  are  not 
entitled  to  be  paid  those  costs  out  of  the 
assets  of  Blundell's  estate,  in  priority  to 
the  costs  of  the  brewery  company  in  this 
matter,  which  costs  have  not  yet  been 
paid. 

There  is  no  question  as  to  the  costs  of 
the  brewery  company  incurred  in  getting 
in  assets  of  the  estate,  all  those  costs 
having  been  already  paid  to  them.  It  is 
only  a  question  whether  the  appellants 
are  entitled  by  way  of  indemnity  to  theii* 
costs  out  of  the  estate  in  priority  to  the 
claim  of  the  brewery  company. 

The  order  made  by  the  Judge  was,  I 
think,  in  an  unusual  form  in  allowing  the 
brewery  company  to  take  proceedings  in 
its  own  name  against  Messrs.  Bower  <k 
Cotton  in  I'espect  of  a  claim  on  behalf  of 
the  estate.  That  order  had  the  effect  of 
substituting  the  brewery  company  for  the 
executors — therefore,  as  regards  this  ques- 
tion of  indemnity,  we  must  treat  the 
brewery  company  as  standing  in  the  shoes 
of  the  executors,  with  this  additional  &ct, 
that  every  st«p  taken  by  the  company  was 
approved  by  the  Judge.  It  has  been 
urged  that  Messi-s.  Bower  &  Cotton  elected 
to  take  an  order  simply  against  the 
brewery  company,  and  therefore  cannot 
enforce  a  claim  to  indemnity  out  of  the 
estiite.  I  do  not  think  that  they  should 
be  held  barred  of  that  right  of  indemnity, 
if  otherwise  entitled  to  it,  merely  by 
having  taken  the  order  against  the  com- 
pany.    It  was  not  a  case  of  election  at  all. 

Many  cases  which  were  referred  to  do 
shew  a  right  of  such  a  nature,  because 
cases  were  cited  where  a  liquidator  who 
was  liable  to  pay  costs  has   been   held 
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entitled  to  pay  the  costs  out  of  the  estate 
directly  to  the  person  against  whom  he 
has  been  litigating. 

But  it  is  said  that  it  is  unreasonable, 
independently  of  the  question  of  election, 
that  there  should  be  a  claim  against  the 
company  personally,  if  I  may  so  describe  it, 
and  also  a  claim  by  way  of  indemnity  out  of 
the  afisetsof  the  estate.  That  objection  fEuls, 
because  there  are  numerous  examples  of 
such  claims — for  instance,  where  executors 
are  authorised  to  carry  on  the  trade  of 
their  testator,  and  to  apply  either  the 
whole  or  a  portion  of  the  estate  for  that 
purpose.  There  the  persons  dealing  with 
the  executors  are  in  no  sense  creditors  of 
the  testator — ^they  are  at  law  creditors  of 
the  executors.  But  it  is  well  established 
that,  although  this  is  so,  the  persons  deal- 
ing with  the  executors,  in  addition  to  their 
right  against  the  executohs  personally,  are 
entitled  to  such  indemnity  as  the  executoi-s 
might  have  against  the  estate.  If  the 
amount  of  the  estate  allowed  to  be  em- 
ployed in  the  trade  is  limited,  then  their 
claim  in  respect  of  indemnity  will  be  also 
limited. 

I  only  refer  to  this  to  shew  that  it  is 
not  at  all  unreasonable  that  the  appellants 
in  this  case  should  have  that  remedy 
against  the  brewery  company,  as  standing 
in  the  shoes  of  the  executors,  personally, 
and  also  by  way  of  indemnity  as  against 
Blundell's  estate. 

There  is  in  this  case  the  difficulty  that 
Bower  <k  Co.  have  only  a  claim  through 
the  brewery  company  by  getting  the  bene- 
fit of  the  indemnity  to  which  that  com- 
pany would  have  been  entitled  if  it  had 
paid  the  costs. 

If  this  company  had  paid  the  costs  of 
this  litigation  to  the  successful  litigants, 
they  would  have  been  entitled  to  indemnity 
out  of  the  estate  in  respect  of  any  costs 
so  paid  by  them.  But  here  the  costs  have 
not  been  paid,  and  the  company  is  claim- 
ing against  this  estate  in  respect  of  its 
own  costs.  The  claim  to  indemnity  by 
the  company  arises  from  this,  that  al- 
though Mr.  Justice  North  thought  it  un- 
necessary to  decide  that  they  are  entitled, 
yet,  in  my  opinion,  as  they  commenced 
proceedings  under  the  authority  of  the 
Court,  and  every  step  in  those  proceed- 
ings was  taken  by  the  company  under  the 


Court's  sanction,  if  they  had  paid  the 
costs  to  the  appellants  they  would,  in  my 
opinion,  have  been  entitled  to  say  to  the 
Court  which  was  administering  the  estate 
of  the  deceased,  "  You  not  only  ought  to 
pay  the  costs  incurred  by  us,  but  also  the 
costs  which  have  been  paid  by  us  to  the 
successful  litigants."  The  company,  how- 
ever, is  insolvent,  and  cannot  pay.  But  it 
is  no  imusual  mode  of  proceeding  for  the 
person  or  estate  liable  to  indemnify  another 
for  a  payment  if  made  by  him  to  make 
a  payment  directly  in  discharge  of  the 
original  liability.  That  is,  in  feet,  the  best 
way  of  getting  rid  of  the  question  of  in- 
demnity. Therefore  I  do  not  think  that 
the  non-payment  of  the  costs  by  the  com- 
pany prevents  the  solicitors  from  claiming 
by  way  of  indemnity.  But  the  question 
remains,  which  of  the  two  would  have 
priority  or  right  to  be  indemnified  out  of 
the  assets  firom  the  costs  which  had  been 
received  ?  The  order  is  that  the  company 
do  pay  the  costs  of  Messrs.  Bower  k 
Cotton.  As  between  those  two  parties, 
which  is  entitled  to  priority?  As  that 
order  against  the  company  stands,  not 
having  been  questioned  within  the  time 
allowed,  we  have  to  say  what  is  to  be 
done,  now  that  the  company  is  being 
wound  up.  It  is  said  that  the  appellants 
must  stand  in  the  ordinary  position  of 
any  litigant,  and  that  any  costs  incurred  by 
them  must  be  proved  in  the  winding-up, 
and  must  be  postponed  to  the  costs  of 
realisation.  I  do  not  agree  with  that  argu- 
ment, and,  although  it  looks  startling,  I 
think  the  only  mode  of  carrying  out  to  a 
legitimate  extent  the  benefit  of  indemnity 
to  which  the  company  would  have  been  en- 
titled, and  in  priority  to  any  claim  which 
the  company  would  have  had  against  the 
assets,  is  to  give  the  solicitors  a  direct 
claim  on  the  assets  in  priority  to  the  com- 
pany. I  think,  therefore,  the  order  of 
Mr.  Justice  North  must  be  reversed,  and 
the  sum  which  he  ordered  to  be  paid  to 
the  liquidators  must  be  directed  to  be  paid 
to  the  appellants. 

It  has  been  suggested  that  the  solicitors 
cannot  have  any  claim  against  assets  of 
the  estate,  which  ought  to  go  to  the 
general  body  of  creditors.  But  we  really 
have  not  to  consider  that  question,  be- 
cause the  question  now  before  us  is  only 
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as  between  these  two  parties  who  incurred 
costs  of  this  particular  litigation — one  of 
which  parties  was  ordered  to  pay  the  costs 
of  the  other.  That  the  Qpurt  has  power 
to  direct  what  is  to  be  done  in  the  wind- 
ing-up is  clear,  and  I  myself  feel  no  diffi- 
culty at  all.  As  regards  the  priority  of 
indemnity,  to  the  right  of  creditors  of  the 
estate,  the  Court  directed  these  proceed- 
ings to  be  taken  with  a  view  to  increasing 
the  estate;  and  although,  unfortimately, 
the  proceedings  were  unsuccessful,  that 
does  not  take  away  the  liability  of  the 
estate  to  indemnify  the  parties  who  took 
them. 

They  have  made  an  unsuccessful  claim 
on  behalf  of  the  estate,  and  it  must  pay 
costs. 

LiNDLEY,  L.J. — ^The  question  we  have 
to  decide  is  how  to  dispose  of  a  sum 
of  170/.  10«.  in  Court  standing  to  the 
credit  of  In  re  BlundeU.  All  the  costs 
of  everybody  incurred  in  producing 
that  fond  have  been  paid  long  ago, 
and  the  estate  cleared  of  everything, 
and  the  sum  represents  the  net  balance. 
The  difficulty  which  arises  is  attributable 
to  a  certain  legal  proceeding,  which  I  will 
deal  with  shortly.  It  was  supposed  by 
the  persons  interested  in  Blundell's  estate 
that  Messrs.  Bower  <k  Cotton  were  in- 
debted to  that  estate,  not  legally  in  the 
sense  that  they  could  be  sued  for  the  debt 
at  common  law,  but  on  the  ground  that 
there  were  certain  equitable  demands 
upon  them  arising  out  of  certain  breaches 
of  trust;  and  that  if  proceedings  were 
taken,  a  sum  of  1,100/.  odd  could  be  got 
in  for  the  benefit  of  the  estate. 

The  principal  creditor  of  that  estate — 
the  brewery  company — who  had  obtained 
the  conduct  of  the  proceedings,  took  out 
a  summons  with  a  view  to  get  in  this  sup- 
posed asset,  and  got  leave  of  the  Judge  to 
fight  it  out  with  Bower  &  Cotton.  It  was 
fought  out,  with  the  result  that  the  sum- 
mons was  dismissed  with  costs.  The 
brewery  company  acted  by  the  direction 
of  the  Court,  and  nobody  says  that  they 
did  anything  wrong,  and  that  brings  us 
to  the  point  what  is  to  be  done  with 
regard  to  the  costs  of  that  summons. 

On  the  one  hand,  the  brewery  com- 
pany are  entitled  to  be  indemnified  out  of 
Vol.  59.— Chanc 
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Blundell's  estate  for  all  the  costs  properly 
incurred  by  them  in  the  proceedings  on 
that  summons.  On  the  other  hand. 
Bower  &  Cotton  are  entitled  to  be  paid 
by  the  company  for  their  costs  of  the 
litigation.  It  is  to  be  observed  that 
Bower  &  Cotton  have  a  legal  right  against 
the  brewery  compuiy,  which  could  be 
followed  up  hyfi.ja,  or  other  proceedings. 
But  Bower  &  Cotton  say  that  they  have 
more — ^that  they  are  entitled  in  equity  to 
be  paid  out  of  this  fond  in  Court ;  and  the 
first  question  to  consider  is,  have  they  got 
that  right ) 

Their  equitable  right  to  stand  as  credi- 
tors of  the  estate  is  got  at  in  accordance 
with  the  principle  on  which  Ex  parte 
Gcurland  (8)  and  other  similar  cases  were 
decided,  and  which  were  reviewed  and 
examined  by  Sir  George  Jessel  in  In  re 
Johnson  (6).  They  do  not  clailn  to  be 
cestuia  que  trust  of  the  fund,  but  they  say 
they  are  entitled  to  be  paid  out  of  it  by 
reason  of  the  right  of  the  brewery  com- 
pany to  be  indemnified  out  of  it  for  what 
they  pay.  There  are  two  claimants,  and 
two  only — and  as  between  these  two,  one 
has  be^  ordered  to  pay  the  costs  of  the 
other.  That,  to  my  mind,  settles  the  point 
of  priority.  The  authorities  most  closely 
referring  to  this  point  are  cases  of  wind- 
ing-up, referred  to  by  Mr.  Hardy  and  Mr. 
Levett;  and  taking  them  as  guides,  and 
applying  the  principle  of  these  cases  and 
good  sense  to  the  consideration  of  this 
case,  I  think  that,  on  grounds  both  of 
good  sense  and  good  law.  Bower  h  Cotton 
have  priority  over  the  company. 

Lopes,  L.  J. — I  have  nothing  to  add ;  I 
entirely  agree  with  the  judgments  of  the 
Lords  Justices.  The  principle  applicable 
to  this  case  is  that  which  I  derive  from 
the  Home  Investment  Compoflny's  Case  (3) 
and  the  Dominion  of  Ctmada  Plumbago 
Compcmj/'s  Case  (4). 

Solicitors — Bower,  Cotton  &  Bower,  for  appel- 
lantB ;  W.  Foster,  for  liquidators. 


(8)  10  Vcs.  110. 
2N 
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PRATT  V.   Iim AN. 


Sequestration  to  enforce  Payment  into 
Court — Death  of  Contemnor  iiisohent-^ 
Effect  on  Sequestration — Judicature  Act, 
1875,  s,  10— Bankruptcy  Act,  1883,  *.  45. 

Sequ^estration  to  enforce  payment  into 
Court  is  not  discharged  by  the  death  of  the 
eontemnory  on  the  ground  that  the  process 
has  issued  for  t/ie  non-performance  of  a 
duty, 

Hyde  v.  GreenhiU  (1  Dick.  106)  fol- 
lowed. 

The  provisunis  in  the  BanJcruptcy  Acty 
1883,  s,  45,  restricting  the  rights  of  creditors 
tmder  an  execution^  are  not  imported  by 
section  10  of  the  Judicature  Act,  1875,  into 
the  administration  of  insolvent  estates  in  the 
ChoTicery  Division. 

By  an  order  of  the  6th  of  May,  1889, 
made  in  an  action  to  administer  the  trusts 
of  a  will,  Mark  Shephard,  the  defendant, 
was  directed  to  pay  into  Court  a  sum  of 
2,000/.,  for  which  he  was  liable  in  respect 
of  a  breach  of  trust.  The  order  not  having 
been  obeyed,  on  the  21st  of  June  a  writ 
of  sequestration  issued  against  his  real  and 
personal  estate,  under  which  the  furniture 
and  effects  in  his  residence  were  seized  by 
the  sequestrators,  who,  by  a  subsequent 
order,  were  authorised  to  sell  the  same, 
but  delayed  the  sale  by  arrangement,  on 
Mark  Shephard's  undertaking  to  make 
pa3rments  on  aocoimt  of  his  liability  under 
the  first  order. 

In  August,  Mark  Shephard  died  in- 
testate, whereupon  a  creditor's  action  was 
brought  for  the  administration  of  his 
estate,  in  which  Pratt  was  appointed  re- 
ceiver, and  he  put  a  man  in  possession  of 
the  deceased's  residence  and  of  the  chattels 
therein. 

In  September  the  heir-at-law  of  Mark 
Shephard  obtained  a  grant  of  letters  of 
administration  of  his  estate,  and  the  action 
against  the  deceased  was  ordered  to  be 
continued  against  him .  Judgment  therein 
wa8  given  on  the  25th  of  September,  di- 
recting the  usual  accounts  and  enquiries, 
and  continuing  Pratt  as  receiver. 


In  October  the  present  action  was 
brought  by  Pratt  and  the  heir-at-law  of 
the  deceased,  to  restrain  the  sequestrators 
from  selling  the  furniture  and  chattels 
they  had  seized;  and,  the  sequestrators 
having  declared  their  intention  of  forth- 
with proceeding  with  the  sale,  the  plaintifis 
now  moved  for  an  injunction  to  restrain 
them  from  so  doing. 

The  plaintifiGs,  by  their  statement  of 
claim,  alleged  tluit  Shephard's  estate  was 
insolvent. 

Byrne,  Q,0,,  and  Dibdin,  for  the  plain- 
tiffs.— ^The  sequestrators  are  not  in  the 
position  of  judgment  creditors  so  as  to 
entitle  them  to  a  sale  of  these  assets,  with 
the  result  of  defeating  the  other  creditors 
— Ward  V.  Shakeshaft  (1)  and  Johnson  v. 
Burgess  (2).  Sequestration  is  a  personal 
process,  and  cannot  be  revived  after  the 
death  of  the  contemnor.  And  Shephard's 
estate  being  insolvent,  the  sequestration, 
not  having  been  completed  by  sale,  is 
avoided  by  the  Bankruptcy  Act,  1883, 
s.  45,  which  section,  under  the  Judicature 
Act,  1875,  s.  10,  is  applicable  to  the  ad- 
ministration of  the  estate  in  this  Coiut — 
The  Mersey  Steel  and  Iron  Company  v. 
Naylor,  Benzon  d;  Co.  (3). 

Bomer,  Q,C.,  and  Clydesdale,  for  the 
sequestrators. — Where  sequestration  has 
issued  for  the  non-performance  of  a  duty, 
the  process  is  in  rem,  and  may  be  con- 
tinued against  the  representatives  of  the 
contemnor — Hyde  v.  GreenhiU  (4),  Rowley 
V.  Ridley  (5),  BwrdeU  v.  RockUy  (6), 
Francklyn  v.  Colhoun  (7),  and  TatKam 
V.  Parker  (8).  Nor  does  the  Judicature 
Act,  1875,  s.  10,  make  section  45  of  the 
Bankruptcy  Act,  1883,  applicable  to  our 
claim,  which  is  not  that  of  a  creditor,  but 
of  a  cestui  que  trust — JEx  parte  Taylor  ;  in 

(1)  1  Dr.  k  8.  607. 

(2)  42  Law  J.  Rep.  Chaac  400;  Law  Bep. 
14  Eq.  398. 

(3)  53  Law  J.  Rep.  Q.B.  497 ;  Law  Rep. 
9  App.  Cas.  434. 

(4)  1  Dick.  106. 
(6)  2  Dick.  622. 

(6)  1  Vera  68. 

(7)  3  Sw.  276. 

(8)  1  Sm.  Ic  O.  506;  22  Law  J.  Rep.  Chane. 
903. 
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re  Ockhmid  (9)  osid  In  re  The  WUhemsea 
Brickworks  (10). 
Byrne  replied. 

Chittt,  J.  [after  stating  the  nature  of 
the  application,  continued]  : — ^Now,  in  that 
state  of  things,  what  is  the  law  9  Seques- 
tration unquestionably  was,  and  is,  a  pro- 
cess of  contempt.  Sequestration  was  issued 
to  compel  a  man  formerly  to  put  in  an 
answer  and  the  like,  and  sequestration 
also  went  to  compel  (in  the  words  of  Lord 
Hardwicke)  a  defendant  to  perform  a 
duty,  such  as  the  payment  of  money,  and 
such,  of  course,  as  the  payment  of  money 
into  Ck>urt. 

Now,  it  was  decided  by  Lord  Hard- 
wicke, in  Hyde  v.  GreenhtU  (4),  that  the 
death  of  the  defendant  did  not  discharge 
the  sequestration,  where  sequestration  had 
been  issued  for  the  purpose  of  compelling 
him  to  perform  a  duty.  Of  course,  if  the 
sequestration  was  only  to  issue  for  the 
purpose  of  compelling  him  to  put  in  an 
answer,  and  he  was  dead,  the  sequestra- 
tion would  have  been  discharged.  Lord 
Hardwicke  said,  in  the  case  of  Hyde  v. 
GreenMU  (4) :  "  A  sequestration  covered 
the  personal  estate,  and  the  Court  would 
direct  a  sale  for  a  duty."  In  that  case 
the  original  defendant  had  died,  and  the 
suit  had  been  revived  against  those  who 
represented  his  real  and  personal  estate ; 
and  his  Lordship  declined  to  discharge 
sequestration  as  to  the  personal  estate, 
because  the  sequestration  was  for  a  duty, 
and  the  suit  had  been  duly  revived ;  so 
that  if  this  motion  had  been  made,  which 
it  is  not,  in  the  first  action,  the  Court, 
acting  on  that  authority,  which  is  not  the 
sole  authority  on  the  point,  would  not 
have  discharged  the  sequestration,  and 
would,  as  Lord  Hardwicke  did  in  that 
case,  after  the  death,  in  the  presence  of 
the  persons  who  represented  the  personal 
estate,  have  ordered  the  sale.  The  result, 
therefore,  is  that  any  motion  made  in  that 
action  against  the  defendants,  the  seques- 
trators, must  have  failed. 

Now  on  what  ground  is  the  motion 
supported  1    First,  it  was  argued  by  Mr. 

(9)  56  Law  J.  Rep.  Q.B.  196 ;  Law  Rep. 
18  Q.B.  D.  295. 

(10)  50  Law  J.  Rep.  Chanc.  185 ;  Law  Rep. 
X6  Ch.  D.  837. 
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Byrne,  that,  inasmuch  as  the  order  in  the 
first  action  was  an  order  for  the  payment 
of  money  into  Court,  the  plauitifQs  are  not 
creditors.  That  is  immediately  conceded 
by  the  defendants'  counsel  on  the  motion 
— and  rightly.  An  order  for  the  payment 
of  money  into  Court  does  not  make  a  man 
a  creditor.  A  man  who  has  obtained 
an  order  for  the  payment  of  money  into 
Court  cannot  take  bankruptcy  proceedings 
upon  it.     That  has  been  decided. 

Then  Mr.  Byrne's  argument  is,  that  by 
virtue  of  the  10th  section  of  the  Judica- 
ture Act  of  1875,  the  45th  section  of  the 
Bankruptcy  Act  of  1883  is  imported  into 
the  law  of  administration,  because  the 
estate  of  Mark  Shephard  is  alleged  to 
be  insolvent.  The  phdntifiB  in  the  first 
action  have  not  come  in  to  prove  as  cre- 
ditors, and  they  are  not  creditors  of  the 
deceased  by  virtue  of  the  order,  nor  are 
they  creditors  in  the  ordinary  sense  of  the 
term.  They  have  a  demand  against  this 
estate  of  an  eqmtable  character  by  reason 
of  the  breach  of  trust.  The  10th  section 
of  the  Judicature  Act,  1875,  has  not  im- 
ported into  the  administration  of  an  in- 
solvent estate  generally  any  of  the  pro- 
visions of  the  Bankruptcy  Act  which  were 
then  in  force,  or  are  in  force  at  the  present 
time.  It  has  only  imported  them  where 
the  administration  is  by  the  Court.  The 
bankruptcy  provisions  are  imported  into 
the  administration  of  a  dead  man's  estate 
by  the  Act  of  1883  by  a  set  of  express 
provisions  which  apply  to  the  case  of  the 
administration  of  the  estate  being  in  bank- 
ruptcy, and  the  estate  being  of  course  in- 
solvent. 

Now  the  45th  section  of  the  Act  of 
1883  runs  thus  :  **  Where  a  creditor  has 
issued  execution,"  that  is  the  commence- 
ment of  the  section.  The  counsel  for 
the  respondents  on  the  motion  argue 
that  the  first  proposition  on  the  part  of 
the  plaintiff'  counsel  has  put  him  out  of 
Court,  because  the  plaintifis  in  the  breach 
of  trust  action  are  not  creditors  :  and  that 
observation  appears  to  me  to  be  well 
founded. 

Then  supposing  the  word  "creditor" 
ought  to  be  taken  in  the  larger  sense  to 
mean  persons  who  have  an  equitable  de- 
mand against  the  estate  of  a  dead  man, 
are  the  provisions  of  the  45th  section  im- 
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ported  into  administration  by  the  Court 
by  virtue  of  the  10th  section  of  the  Judi- 
cature Act  of  1875?  I  am  of  opinion 
that  that  is  not  so,  and  I  am  of  opinion 
further  that  the  provisions  of  the  45th 
section  do  not  apply  to  the  present  cir^ 
cumstances.  The  section  runs :  "  Where 
a  creditor  has  issued  execution  against  the 
goods  or  lands  of  a  debtor,  or  has  attached 
any  debt  due  to  him,  he  shall  not  be  en- 
titled to  retain  the  benefit  of  the  execution 
or  attachment  against  the  trustee  in  bank- 
ruptcy of  the  debtor " — ^there  is  no  ques- 
tion here  about  the  trustee  in  bankruptcy 
of  the  debtor — "  unless  he  has  completed 
the  execution  or  attachment  before" — 
what  1 — "  before  the  date  of  the  receiving 
order  " — ^there  is  no  receiving  order  here 
— "  and  before  notice  of  the  presentation 
of  any  bankruptcy  petition  " — ^there  is  no 
bankruptcy  petition  here  filed — "  by  or 
against  the  debtor,  or  of  the  commission 
of  any  available  act  of  bankruptcy  by  the 
debtor  "—of  course,  there  was  none  in  this 
case,  and  this  is  the  argument  for  the 
plaintiffs.  They  must  say  that  the  45th 
section  is  imported  in  order  to  accom- 
plish their  object,  which  is  the  bringing 
in  of  the  second  part  or  sub-section  of  the 
45th  section,  which  runs  thus :  "  For  the 
purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale ;  an 
attachment  of  a  debt  is  completed  by 
receipt  of  the  debt;  and  an  execution 
against  land  is  completed  by  seizure,  or, 
in  the  case  of  an  equitable  interest,  by  the 
appointment  of  a  receiver."  The  impor- 
tant words  there  are  :  "  For  the  purposes 
of  this  Act,  an  execution  against  goods  is 
completed  by  seizure  and  sale"— conse- 
quently they  refer  to  the  fex;t  of  these 
goods  not  having  been  sold  under  the 
order  giving  the  sequestrators  liberty  to 
sell,  and  say  that  the  execution  falls 
within  this  2nd  sub-section. 

Now  I  adopt  for  this  purpose  the  prin- 
ciple which  Lord  Justice  James  acted  upon 
in  In  re  The  WUhemsea  Brickworha  (10) ; 
whether  any  expression  there  ought  to  be 
modified  or  not  by  reason  of  what  Lord 
Selbome  said  in  the  more  recent  case  of 
The  Mersey  Steel  amd  Iron  Compcmy  v. 
NaylcT^  Benzon  ds  Co,  (3),  I  need  not 
stay  to  consider.  I  think  the  principle 
on  which  Lord  Justice  James  acted,  in  de- 


clining in  In  re  The  Withemeea  Brickworks 
(10)  to  import  into  an  administration  of  a 
dead  man's  insolvent  estate  in  the  Chancery 
Division  the  provisions  of  the  Act  which 
deprive  execution  creditors  of  the  fruits  of 
the  execution  where  the  sheriff  has  notice 
of  the  bankruptcy  within  fourteen  days 
after  sale,  applies  entirely  to  the  case  now 
before  me.  The  result,  therefore,  is  that 
the  45th  section  is  not,  in  my  opinion,  im- 
ported, and  that  sub-section  2  of  it  is  not 
imported  (I  state  that  as  a  general  pro- 
position), and  it  certainly  is  not  imported, 
in  the  circumstances,  in  this  case.  There- 
fore I  refuse  the  motion. 

[This  application  was  subsequently  by 
consent  treated  as  the  hearing  of  the 
action,  which  was  set  down  and  dismissed 
with  costs.] 


Solicitors— R.  J.  Witty,  for  plaintiffs;  Coode, 
Eingdon  &  Cotton,  agents  for  E.  F.  Chamier, 
Stratton,  Cornwall,  for  defendants. 


North,  J.  1  In  re  the  blue  bibbok  life 

1889.        >    ACCIDENT  MUTUAL  AND  INDUS- 
Oct.  26.    J     TRIAL  ASSURANCE  COMPANY. 

Life  Assurcmce  Gompcmy  —  Deposit — 
Ghomge  of  Investment — Power  of  Court — 
Life  Assurance  Compcmies  Act,  1870,  s.  3 
— Life  Assurcmce  Companies  Act,  1872,  *.  1 
—Board  of  Trade  Bules,  1872,  rvle  i—BtUe 
of  Supreme  Court,  November,  1888. 

Where  moneys  ha/oe  been  deposited  in 
Court  under  section  ^  of  the  Life  Assur- 
amce  Companies  Act,  1870,  the  Court  has 
power  under  rule  4t  of  the  Board  of  Trade 
Rules,  1872  {m>ade  under  the  Life  Assur- 
ance Companies  Act,  1872),  to  authorise  the 
investment  of  such  moneys  in  annuities 
Class  B,ofObe  Hast  Indian  Railway  Com- 
pany, But  whether  such  annuities  will  be 
accepted  by  the  Court  for  the  investment  of 
funds  under  its  control,  quaere. 

Petition. 

This  petition  was  presented  by  the 
above  company  asking  for  the  sanction  of 
the  Court  to  a  change  of  the  investment 
of  a  sum  of   20,000Z.   India  Three  per 
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In  re  Blue  JUhlon  Ltfe  J^o.  Amwt.  Co. 
Cent.  Stock  (representing  moneys  which 
had  been  deposited  in  Court  under  section 
3  of  the  Life  Assurance  Companies  Act, 
1870),  into  annuities  (Class  B)  of  the  East 
Indian  Railway  Company.  These  annui- 
ties are  paid  by  the  Indian  Government, 
and  have  a  sinking  fund,  to  replace,  at  the 
expiration  of  the  annuities,  the  capital  of 
the  railway  company,  in  respect  of  which 
they  were  created  on  the  purchase  of  the 
railway  by  the  Government. 

By  the  Trust  Investment  Act  (52  &  53 
Vict.  c.  32)  the  annuities  (Class  B)  are 
authorised  as  an  investment  of  trust 
funds. 

Evidence  was  produced  that  the  pro- 
posed change  would  be  to  the  advantage 
of  both  the  policy-holders  and  the  share- 
holders. 

The  question  was  raised  on  the  petition 
whether  the  annuities  in  question  were 
included  in  the  Eule  of  the  Supreme 
Court  of  November,  1888,  relating  to  the 
investment  of  trust  funds  under  the  con- 
trol of  the  Court. 

Cazena-Hivrdyy  Q.C,  and  Wwrtdnirg,  for 
the  petition. 

North,  J. — It  is  not  necessary  for  me 
to  decide  whether  these  annuities  will  be 
accepted  by  the  Court  as  a  proper  invest- 
ment for  funds  under  its  control,  since  I 
am  clearly  of  opinion  that  rule  4  of  the 
Board  of  Trade  Rules,  1872,  made  under 
the  Act  of  1872,  empowers  me  to  sanction 
the  proposed  investment.  Satisfactory 
evidence  must,  however,  be  produced  that 
the  proposed  change  will  be  more  bene- 
ficial than  a  change  into  some  other  in- 
vestment, which  would  clearly  be  within 
the  existing  rules  relating  to  the  invest- 
ment of  funds  under  the  control  of  the 
Court.  Subject  to  the  production  of  that 
evidence  I  will  sanction  the  proposed  in- 
vestment. 

BoUcitora — Bharpe,  Parkers,  Pritchard  k  Sharpe, 
agents  for  Coleman  &  Co.,  Birmingham,  for 
petitioners. 
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In  re  bate. 

BATE  V.   BATE. 


Administration — General  Direction  by 
Testator  for  PaymcTU  of  Debts — Choflrge  on 
Real  Estate — Fecumary  Legacies — Mar- 
shalling, 

Testator  directed  his  just  debts  and 
funeral  expenses  to  be  paid  as  soon  after 
his  decease  as  convenient^  and  gave  specific 
and  general  legacieSy  amd  specifically  devised 
his  real  estate.  There  vxls  no  residuary 
bequest.  The  residuary  personal  estate  was 
insufficient  for  payment  of  the  debts : — 
Held,  t/iat  though  the  direction  to  pay  debts 
operated  to  charge  them  on  the  real  estate^ 
the  whole  of  the  general  personal  estate  not 
specifically  bequeathed  vxis  primarily  liahle 
for  the  payment  of  the  debts,  funeral  and 
testamentary  expenses,  and  tJiat  the  general 
legates  had  no  right  of  Tnarshalling 
against  the  real  estate. 

Adjourned  summons. 

Charles  Spence  Bate,  a  dentist,  who 
died  on  the  29th  of  July,  1889,  com- 
menced his  will,  dated  the  30th  of  January, 
1888,  by  a  direction  that  all  his  just  debts 
and  funeral  expenses  should  be  paid  as 
soon  after  his  decease  as  convenient ;  and 
by  his  said  will  and  a  codicil  thereto,  gave 
specific  and  pecuniary  legacies  (including 
a  bequest  to  his  son,  Charles  McGuire 
Bate,  of  all  his  book  debts  arising  from  his 
practice,  or  what  moneys  might  be  deriv- 
able from  his  practice,  that  might  not  be 
wanted  or  required  to  pay  off  any  of  his 
just  debts  lawfully  incurred  by  himself  or 
his  wife),  and  specifically  devised  part  of 
his  real  estate  to  his  daughter,  Harriet 
Elizabeth  Bate,  in  fee,  and  the  other  part 
to  his  widow  for  her  life,  with  remainder 
to  his  son,  Charles  McGuire  Bate,  in  fee ; 
and  appointed  his  said  son  and  daughter 
his  executor  and  executrix.  There  was 
no  residuary  bequest. 

The  goodwill  of  the  testator's  business 
and  the  furniture  and  instruments  used 
in  the  business  had  been  sold  for  950^., 
payable  by  instahnents. 

The  residuary  personal  estate  was  in- 
sufficient for  payment  of  the  testator's 
debts,  funeral  and  testamentary  expenses. 
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In  re  Bate, 


This  was  an  originating  smninons  taken 
out  by  the  son  and  daughter  for  the  de- 
termination of  the  following,  amongst 
other  questions — namely  (1)  Whether  the 
direction  for  payment  of  the  testator's 
debts  and  funeral  es^penses  operated  to 
charge  the  same  upon  his  real  estate  j  (5) 
Whether  the  book  debts  arising  ^m  the 
testator's  practice,  or  what  moneys  might 
be  derivable  from  his  said  practice,  in- 
cluded the  value  of  the  goodwill  of  the 
testator's  business  of  a  dentist ;  and  whe- 
ther the  words, "  that  might  not  be  wanted 
or  required  to  pay  off  any  of  his  just  debts 
lawfully  incurred  by  himself  or  wife,"  en- 
titled the  plaintiff  Charles  McGuire  Bate 
to  have  all  the  general  personal  estate  not 
specifically  disposed  of  applied  in  payment 
of  the  testator's  debts  before  any  payment 
out  of  such  book  debts  and  other  moneys ; 
and  (6)  Whether  the  deficiency  of  the 
general  personal  estate  for  the  payment  of 
testator's  debts  was  to  be  made  up  by 
contributions  pro  rcUa  from  all  the  specific 
legatees  and  devisees  according  to  the  value 
of  the  legacies  and  property  bequeathed 
and  devi^  to  them  respectively ;  and,  if 
so,  a  direction  to  that  effect,  and  that  the 
applicants,  as  such  executor  and  executrix, 
might  be  at  liberty,  by  sale  or  mortgage  of 
so  much  of  the  real  and  personal  property 
specifically  devised  and  bequeathed  as 
might  be  necessary,  to  raise  and  pay  so 
much  of  the  debts,  funeral  and  testamen- 
tary expenses  of  the  testator  as  his  general 
personal  estate  and  book  debts  should  be 
insufficient  to  pay,  or,  if  and  so  far  as 
might  be  necessary,  administration  of  the 
real  and  personal  estate  of  the  said 
Charles  Spence  Bate,  with  all  necessary 
and  proper  directions. 

The  defendants  to  the  summons  were 
the  testator's  widow  and  two  other  per- 
sons who  were  pecuniary  legatees.  All 
persons  interested  under  the  will  and 
codicil  were  before  the  Court,  except  one 
specific  legatee. 

The  other  questions  raised  in  the  case 
were  whether  certain  legacies  were  cumu- 
lative or  not,  and  whether  certain  legacies 
were  demonstrative  legacies  or  not,  and 
do  not  call  for  a  report. 

RenshaWf  Q.C,  {Stock  with  him),  for 
the  plaintifis. — The  general  direction  at 


the  beginning  of  the  will  would  be  enough 
to  charge  the  real  estate  with  the  testator^s 
debts,  according  to  the  authorities — Jetr- 
man  on  Wills  (4th  ed.),  vol.  2,  pp.  589-91, 
and  Clifford  v.  Zew7w(l).  But  there  may 
be  a  question  whether  the  testator  has 
specifically  appropriated  his  book  debts 
for  the  purpose. 

JKjly,  J. — ^That  property  is  not  specifi- 
y  appropriated.  It  is  specifically  given 
subject  to  its  pro  rata  proportion  of  the 
debts  previously  charged  on  all  the  pro- 
perty, but  the  specific  gift  is  only  of  what 
is  left  after  payment  of  that  rateable  pro- 
portion.] 

As  to  the  fifth  point,  I  submit  that  the 
instruments  and  furniture  used  in  the 
business  pass  under  the  bequest. 

[Kay,  J. — I  think  everything  belong- 
ing to  the  business  would  pass  by  that. 
It  will  include  the  price  of  the  goodwill 
and  all  other  effects  of  the  business.] 

As  to  the  sixth  point,  the  whole  of 
the  general  personal  estate  not  specifically 
bequeathed  must  be  applied  in  payment  of 
debts,  funeral  and  testamentaiy  expenses, 
before  resorting  to  the  real  estate.  The 
rule  is  laid  down  in  Seton  (4th  ed.),  p.  989, 
that  the  "  general  or  residuary  personalty 
not  specifically  bequeathed  or  exonerated 
or  exempted  is  first  liable."  It  is  true 
that  it  is  afterwards  stated  on  page  990 
that  ^'real  estates  devised  charged  with 
the  payment  of  debts  "  are  applicable  be- 
fore "general  pecuniary  legacies";  but 
that  statement,  if  applied  to  a  case  like 
this,  is  inconsistent  with  and  contradic- 
tory of  the  former  statement.  Seton,  p. 
990,  also  points  out  that  "  the  decision  of 
Chelmsford,  L.C.,  in  Hensmcm  v.  Fryer 
(2),  that  general  pecuniary  legacies  should 
only  contribute  rateably  with  remduaiy 
devises,  has  not  been  followed."  SeUm,  p. 
990,  also  refers  to  SeOcm  v.  Watte  (3), 
which  gives  the  rules  for  marshalling  be- 
tween demonstrative  and  general  legacies 
and  real  estate  descended.  In  the  present 
case  the  general  legatees  have  no  right 
to  marshall  as  against  the  real  estate. 

McSvnnneyj  for  the  pecuniary  legatees. 

(1)  6  Madd.  33. 

(2)  36  Law  J.  Bep.  Chano.  746;  Law  Rep. 
3  Chanc.  420. 

(3)  9  W.R.  847;  Seton,  p.  961, 
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In  re  Bate, 
—As  to  the  sixth  point,  all  the  text-books 
lay  down  the  order  of  administration  in 
the  same  way  as  Seton,  p.  990 — namely, 
that  real  estate  charged  with  debts  is  to 
be  resorted  to  before  general  pecuniary 
legacies. 

[EIat,  J. — Can  you  find  me  an  authority 
for  it  1  I  do  not  understand  it.  What  is 
the  meaning  of  putting  general  pecuniary 
legacies  after  real  estate  charged,  when 
the  first  item  is  personal  estate  not  spe- 
cifically bequeathed  ?] 

Jarman  (4th  ed.),  vol.  2,  p.  622,  states 
the  order  of  administration  in  the  same 
way,  and  cites  for  the  proposition  Clifton 
V.  JBurt  (4),  which,  however,  does  not 
seem  to  establish  it.  [He  read  from  Lord 
Parker^s  judgment  in  that  case.] 

[Kay,  J. — ^That  does  not  help  you. 
You  begin  by  saying,  as  everybody  knows, 
that  the  general  personal  estate  not 
specifically  bequeathed  is  the  first  fund 
for  the  payment  of  debts.  Supposing  the 
debts  to  be  enough  to  exhaust  it,  how  are 
the  general  legacies  to  be  paid  ?] 

Then  your  Lordship  decides  the  last 
question  by  making  an  order  that  the  per- 
sonal estate  not  specifically  bequeathed  is 
to  be  exhausted  before  resorting  to  the 
real  estate! 

[Kay,  J.— Yes.] 

The  order  on  the  above-mentioned 
points  was  drawn  up  as  follows  : — 

"This  Court  doth  declare  (1)  that  the 
direction  contained  in  the  testator's  wiU 
for  payment  of  his  debts  and  funeral  ex- 
penses operates  to  charge  the  same  upon 
the  testator's  real  estate.  (5)  That  the 
said  bequest  of  the  said  book  debts  carries 
with  it  the  sum  of  950^.,  the  price  agreed 
to  be  paid  on  the  sale  of  the  furniture  and 
goodwill  of  the  testator's  business,  but 
that  the  bequest  of  the  said  book  debts 
and  of  the  said  sxmi  of  950^.  are  specific 
if  and  so  far  only  as  there  shall  be  a 
balance  thereof  remaining  after  payment 
thereout  of  the  proportion  of  the  testator's 
debts,  and  funeral  and  testamentary  ex- 
penses, and  the  costs  hereinafter  directed 
to  be  taxed  properly  payable  thereout, 
having  regard  to  the  declaration    next 

(4)  1  P.  Wms.  680.  See  too  JBradford  v. 
Ibl^,  3  Bro.  CO.  491n;  and  Webster  v.  Alsap, 
iMd. 
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hereinafter  contained;  (6)  That  the  tes- 
tator's debts,  and  funeral  and  testamentary 
expenses,  and  costs  hereinafter  directed  to 
be  taxed,  are  payable  primarily  out  of  his 
general  personal  estate  not  specifically  be- 
queathed, and  out  of  his  book  debts  and 
the  said  sum  of  950^.;  and  if  the  said 
general  personal  estate  not  specifically  be- 
queathed, and  the  said  book  debts  and 
the  said  sum  of  950^.  shall  be  more  than 
sufficient  for  the  payment  thereof,  then 
they  are  to  be  paid  thereout  pro  rata ;  and 
if  the  said  general  personal  estate  not 
specifically  bequeathed,  and  the  said  book 
debts  and  the  said  sum  of  950^.  shall  not 
be  sufficient  for  the  payment  thereof  in 
fuU,  then  the  deficiency  thereof  is  to  be 
made  up  by  contributions  pro  rata  from 
all  the  specific  legatees  and  devisees,  accord- 
ing to  the  respective  value  of  the  legacies 
and  property  respectively  bequeathed  and 
devised  to  them."  The  order  also  directed 
taxation  of  costs  as  between  solicitor  and 
client. 


Solicitors— Coode,  Kingdon  &  Cotton,  agents  for 
C.  H.  Benett,  Devonport,  for  plaintiffs  ;  Surr, 
Gribble  Sc  Oddie,  agents  for  Bnlteel  Sc  Rowe, 
Plymouth,  for  defendants. 


NOETH,  J. 
1890. 
Feb, 


.1.    J 


In  re  gatliko  qvv  (limited). 


Company — Red/uction  qf  Capital — Con- 
firmation  by  the  Court — Eediusing  Part 
only — Companies  Act,  1867,  sections  9 
amd  XL 

There  is  nothing  in  the  Companies  Act, 
1867,  which  prevents  a  limited  company, 
in  a  proper  case,  from  reducing  some  qf  its 
shares  without  reducing  the  others. 

In  re  The  Barrow  Hsematite  Steel  Com- 
pany (58  Law  J.  Rep.  Chanc.  148;  Law 
Rep.  39  Ch.  D.  b%2i)  foOowed. 

In  re  The  Union  Plate  Glass  Company 
(58  Law  J.  Rep.  Chanc.  767;  Law  Rep. 
42  Ch.  D.  513)  not  followed. 

Petition. 

This  was  a  petition  by  the  company  for 
the  confirmation  by  the  Court  of  a  special 
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[N.S. 


In  re  OatUng  €hm  (Xiw.)- 
resolution  for  the  reduction  of  the  com- 
pany's capital.  The  company  was  formed 
by  registration  under  the  Companies  Act, 
1862,  with  a  nominal  capital  of  800,000^., 
divided  into  45,000  ordinary  shares  of  lOZ. 
each,  and  35,000  preference  shares  of  VSl. 
each.  Of  the  ordinary  shares  37,590  had 
been  issued,  and  of  the  preference  shares 
28,559  had  been  issued.  All  the  shares 
issued  had  been  paid  up  in  full.  A  large 
number  of  each  class  of  shares  had  been 
originally  issued,  in  pursuance  of  a  duly 
registered  contract,  as  fully  paid  up,  to  the 
vendor  to  the  company  of  certain  patents. 
In  consequence  of  the  property  sold  having 
been  found  to  be  of  less  value  than  waa 
originally  estimated,  the  vendor,  at  the 
request  of  the  company,  executed  a  deed, 
dated  the  10th  of  August,  1889,  whereby 
he  surrendered  to  the  company  16,325  of 
the  ordinary  shares,  and  12,697  of  the 
preference  shares  originally  issued  to  him, 
to  the  intent  that  the  same  should  be 
cancelled  for  the  benefit  of  the  company. 

By  a  special  resolution  of  the  company, 
passed  on  the  12th  of  November,  1889, 
and  confirmed  on  the  3rd  of  December, 
1889,  it  was  resolved  to  reduce  the  capital 
of  the  company  to  371,270^.,  divided  into 
21,265  ordinary  shares  of  lOZ.  each,  and 
15,862  preference  shares  of  10^.  each, 
and  that  the  reduction  should  be  effected 
by  cancelling  the  7,410  ordinary  shares, 
and  the  6,441  preference  shares  which  had 
not  been  issued,  and  by  accepting  the  sur- 
render of,  and  cancelling,  the  shares  com- 
prised in  the  deed  of  August,  1889. 

The  petition  asked  for  the  confirmation 
\x^  the  Court  of  this  resolution. 

Fa/twell,  for  the  company. — Section  9 
of  the  Act  of  1867  authorises  a  com- 
pany to  reduce  its  capital.  It  does  not 
say  the  reduction  must  be  made  on  all 
the  shares  equally  and  rateably.  In  the 
present  case  the  proposed  reduction  can 
do  no  harm  to  any  one.  The  shareholders 
whose  shares  are  to  be  reduced  assent  to 
the  reduction.  Your  Lordship  sanctioned 
such  a  reduction  in  In  re  The  Barrow 
HcBmatite  Sted  Compcmy  (1). 


[North,  J.,  referred  to  In  re  The  Union 
Plate  Glaaa  Gompam,y  (2).] 

The  decision  in  that  case  is  inconsistent 
with  your  Lordship's  decision  in  In  re  The 
Barrow  Ilcematite  Steel  Gonipa/ny  (1). 

In  re  The  Quebrada  Railway  Land  and 
Copper  Company  (3)  was  also  referred  to. 

North,  J. — I  think  I  must  make  the 
order  asked  for.  I  see  that  Mr.  Justice 
Kay  says  in  In  re  The  Union  FkUe  Glass 
Company  (2)  that  he  cannot  find  the 
smallest  intimation  that  the  Companies 
Act,  1867,  gives  a  company  power  to 
reduce  certain  of  its  shares  without  re- 
ducing the  others ;  but  I,  on  the  other 
hand,  cannot  find  anything  in  the  Act 
which  prevents  a  company  from  reducing 
certain  of  its  shares  without  reducing  the 
others.  I  still  adhere  to  what  I  said  in 
In  re  The  Barrow  Hcematite  Steel  Company 
(1) — namely,  that  there  is  nothing  in  the 
Act  which  requires  that  the  reduction 
should  be  spread  either  equally  or  rate- 
ably  over  all  the  shares  of  the  company ; 
and  I  think  that  if  it  is  a  proper  case  for 
assenting  to  the  reduction,  there  is  nothing 
in  the  Act  which  prevents  me  from  so 
doing.  I  think  the  present  application 
is  a  reasonable  one,  and  I  therefore  make 
the  order  asked  for. 


Solicitor— B.  F.  B.  Haiston. 


(2)  68  Law  J.  Kep.  Chanc.  767 ;  Law  Bep. 
42  Ch.  D.  613. 

(3)  68  Law  J.  Bep.  Chanc.  332;  Law  Bep 
40  Ch.  D.  363. 
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(1)  68  Law  J.  Rep.  Chanc.  148;  Law  Bep. 
Ch.  D.  C" 
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K AT,  J.    '^Inre the mntopouTAn coal 

1889.       I     coKBuioatfli'     assooiation 

Dec.  9,  11,  f     (LnnTKD);  expcMie  wain- 

16,  19.      J       WBIGHT. 

Company  —  Proapectua — StatemerU  of 
Karnes  of  Cownoil  of  Administautixnir-^Pro- 
visional  ConssTtt — Svhsequefai  Withdrawal 
— Rescission — Retwm  qf  Deposit — Interest 
on—EaUof 

A  prospectus  stated  thai  thers  would  be  a 
sounsil  of  administration  of  the  compani/ 
of  not  leu  than  iwentyfvce  members,  from 
whom  would  be  selected  a  oommittee  of  not 
more  than  ten  nor  less  than  Jive  members, 
iMeh  oommittee  would  constitute  the  board 
and  have  aU  the  powers  of  directors  ;  and 
under  the  heading  '^  council  of  administra- 
tion" game  seventeen  names.  The  applicant, 
on  the  faith  of  those  names,  and  especially 
tf  three  of  them,  appUed  for  and  was  al- 
lotted shares  in  the  oompany.  It  was 
no€  the  fact  tha/t  these  three  persons  were 
members  of  the  council,  but  they  had  before 
the  company  was  formed  provisionally  con- 
sented to  become  m,emhers,  but  had  not 
mUhorised  the  piMio  issue  of  the  prospectus 
with  their  names  thereon  even  as  proposed 
members,  Shortly  after  theallotment  to  the 
appUcani  woe  made,  these  persons  withdrew 
their  consents  to  become  members  of  the 
council : — ^Held,  that  the  repreeentaiion  that 
these  persons  were  members  of  the  eouncU 
woe  substantially  untrus,  and  that  the  ap- 
plicant was  sntitled  to  have  the  contract  to 
take  sharee  rescinded,  and  to  a  return  of 
the  deposit  paiid  en  his  shares,  wOh  interest 
at  the  rate  of  four  per  cent. 

This  was  a  motion  under  the  Companies 
Act,  1862,  section  35,  by  Mr.  Wainwright 
to  remove  his  name  from  the  register  of 
shaxeholders  in  the  Metropolitan  Coal 
Oonsomers'  Association  (Limited),  on  the 
ground  of  miBrepreeentation  in  and  sup- 
presaion  of  material  &cts  from  the  pro- 
qiectus  of  the  company,  and  for  a  return 
of  the  deposit  paid  on  his  shares.  The 
prospectus,  dated  the  7th  of  Februaiy, 
1889,  stated  in  red  letters  on  the  outside 
that  the  company  was  incorporated  on  the 
dlst  of  January,  1889,  and  then  in  black 
type  gave  the  names  of  seventeen  gentle- 
men as  the  council  of  administration.  On 
the  top  of  the  first  page  it  was  stated  in 
Vol.  69.~CiiA«a 


red  type  that  a  considerable  portion  of  the 
capital  had  been  privately  taken  up,  and 
subscriptions  were  invited  for  the  b^anoe. 
The  material  statement  which  was  said  to 
be  inaccurate  was  this  : — 

''  Extract  from  the  articles  of  associa- 
tion.— ^There  shall  be  a  council  of  admini- 
stration of  not  exceeding  twenty-five 
members  of  the  association,  from  whom 
shall  be  selected  an  executive  and  finance 
committee  of  not  more  than  ten  nor  less 
than  five  of  such  members,  which  com- 
mittee shall  constitute  the  board  and  shall 
have  and  exercise  all  the  powers  commonly 
vested  in  directors. 

''The  members  of  the  executive  and 
finance  committee  also  receive  remunera- 
tion for  their  services. 

"  Council  of  administration." 

Then  followed  the  same  seventeen  names 
which  were  printed  on  the  back,  including 
those  of  Lord  Braboume,  Sir  Stuart  Hogg, 
and  Bear-Admiral  Mayne.  The  applicant 
received  a  prospectus  on  the  11th  of  Feb- 
ruary, and  on  the  faith  of  these  per- 
sons being  members  of  the  council,  on 
the  same  day  applied  for  twenty-five  pre- 
ference shares,  paying  a  deposit  of  122. 10«., 
and  for  250  ordinary  shares,  on  which  he 
had  paid  52.,  and  which  were  allotted  to 
him  on  the  15th. 

By  the  articles  of  association  no  one 
could  be  appointed  a  member  of  the  coun- 
cil who  was  not  a  shareholder,  and  article 
99  required  the  appointment  of  the  mem- 
bers to  be  in  writing  under  the  hands  of 
four  or  more  subscribers  to  the  memoran- 
dxmi  of  association.  It  appeared  that 
before  the  incorporation  of  the  company 
the  three  above-named  persons  had  pro- 
visionally consented  to  become  members 
of  the  council,  but  that  they  never  were 
actual  shareholders  in  the  company,  and 
at  the  date  of  the  allotment  to  the  appli- 
cant were  not  even  formally  appointed 
members  of  the  council  in  the  manner 
prescribed  by  article  99,  though  a  docu- 
ment purporting  to  appoint  them  was 
afterwards  (on  the  19th  of  February) 
signed  piusuant  to  that  article ;  that  they 
had  never  authorised  the  issue  of  their 
names  to  the  public  even  as  proposed 
members  of  the  council ;  that  they  imme- 
diately complained  of  this  being  done,  and 
shortly  after  the  date  of  the  allotment  to 
a  O 
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In  re  Metropolitan  Offal  Consumer/  Aitoe. ;  ea 
the  applicant  they  formally  withdrew  their 
respective  consents  to  become  members  of 
the  council,  and  had  never  acted  as  such. 

Mo^rUn^  Q.C,  and  George  White,  for  the 
motion. — ^The  persons  named  in  the  pro- 
spectus had  given  no  authority  to  place 
their  names  on  it,  and,  in  fact,  they  were 
not  members  of  the  association  or  of  the 
council.  These  are  material  misrepresenta- 
tions entitling  the  applicant  to  rescind — 
Derry  v.  Peek  (1),  The  New  Brunatoiek 
Eailway  Company  v.  Muggeridge  (2),  In 
re  The  Life  Association  of  England 
(Limited);  Blake's  Case  (3),  In  re  The 
SlooUish  Petroleum  Company;  Anderson's 
Case  (4),  and  In  re  The  Scottish  Petroleum 
Company  ;  Wallace's  Case  (5). 

The  Solicitor-Genercd  {Sir  E.  Clarke, 
Q^C),  Sir  Horace  Davey,  Q.C.,  and  Henry 
Terreil,  for  the  association. — ^Admitting 
that  these  persons  were  not  properly  ap- 
pointed members  of  the  council  on  the  15th 
of  February,  the  date  of  the  allotment  to 
the  applicant,  still  the  statement  in  the  pro- 
spectus was  not  a  substantial  misrepresenta- 
tion which  would  entitle  him  to  rescind  his 
contract  to  take  shares — HaUovos  v.  Femie 
(6).  The  object  of  the  prospectus  was  to 
invite  subscribers  to  complete  the  share 
capital  of  the  company,  and  the  statement 
merely  meant,  <'  Tbeee  persons  have  con- 
sented to  act  on  the  council;  and  it  is  ex- 
pected, when  the  company  is  completely 
formed  by  the  subscription  of  its  share 
capital,  that  they  will  be  on  the  council, 
sul^ect  to  any  accidents  in  the  meantime." 
That  was  true.  The  &ct  that  these  per- 
sons were  not  shareholders  is  immaterial^ 
as  the  consent  to  become  members  of  the 
council  involved,  to  their  knowledge,  the 
necessity  of  becoming  shareholders — Por- 
tal V.  Emmens  (7),  In  re  The  North  Kent 

(1)  68  Law  J.  Rep.  Ohanc.  864;  Law  Rep. 
14  App.  Gas.  846. 

(2)  1  Dr.  &  S.  363 ;  30  Law  J.  Rep.  Cbanc. 
242. 

(8)  34  Beav.  684;  32  Law  J.  Rep.  Chano. 
278. 

(4)  60  Law  J.  Rep.  Chanc.  269 ;  Law  Rep. 
17  Oh.  D.  878. 

(6)  Law  Rep.  23  Oh.  D.  413. 

(6)  86  Law  J.  Rep.  Ohanc.  267 ;  Law  Rep. 
8  Ohanc  467. 

(7)  46  Law  J.  Rep.  O.P.  179;  Law  Rep. 
1  C.P.  D.  664. 


[N.  S. 

t  parte  WaiwrnrigTit, 
Raikoay  Compamy ;  Kisnaai^s  Case  (8), 
and  In  re  The  Teme  Valley  Railway  Com- 
pony  ;  Forbes's  Case  (9).  And  the  fistct — 
if  it  be  the  £act — that  they  did  not  intend 
their  names  to  be  published  is  also  im- 
material so  fiu*  as  the  applicant  is  con- 
cerned, for  though  publication  might  be  a 
breach  of  fisdth  between  these  persons  and 
the  issuers  of  the  prospectus,  that  could 
not  affect  the  truth  of  the  iajct.  We 
submit,  therefore,  that  the  applicant's 
case  fiiils,  quite  independently  of  the  cir- 
cumstance whether  these  persons  were 
ever  validly  appointed  members  of  the 
council  or  not. 

[They  also  contended  that  these  persons 
were  validly  appointed,  and  called  evi- 
dence on  the  point.] 

Marten,  Q.U.,  in  reply,  cited  In  re  The 
London  amd  Southern  Counties  Land  Com- 
pany (10),  In  re  The  Homer  District  Gold 
Mines;  ex  parte  Smith  (11),  and  In  re 
The  Portuguese  Consolidated  Copper  Mines 
{Limited)  (12). 

Cur.  adv.  vult. 

Kat,  J.  (on  December  16),  stated  the 
&cts  in  great  detail,  and  continued  : — 
The  statement  in  the  prospectus  of  the 
names  of  noblemen  and  gentlemen  of 
position  as  the  council  of  administration 
from  which  the  board  of  directors  was  to 
be  chosen  was  undoubtedly  a  strong,  and 
probably  the  chief,  inducement  to  the 
public  to  take  shares.  I  have  no  doubt 
that  any  intending  shareholder  who  read 
the  prospectus  would  understand  from  it 
that  those  seventeen  gentlemen  had  been 
duly  appointed ;  also  he  would  understand 
that  tiiey  were  members  of  the  associar 
tion.  The  extract  from  the  articles  which 
precedes  their  names  states  distinctly  that 
the  councQ  of  administration  is  to  consist 
of  not  exceeding  twenty-five  members  of 
the  association,  and  that  five  to  ten  of 
them  would  be  the  board  of  directors, 

(8)  40  Law  J.  Rep.  Ohanc.  19;  Law  Rep. 
11  Eq.  192. 

(9)  44  Law  J.  Rep.  Ohanc.  856 ;  Law  Rep. 
19  £q.  863. 

(10)  56  Law  J.  Rep.  Ohanc.  224 ;  Law  Rep. 
31  Ch  D  223 

(11)  58  Law  J.  Rep.  Ohanc.  134;  Law  Rep. 
89  Oh.  D.  646. 

(12)  58  Law  J.  Rep.  Ohanc.  491.  818 ;  Law 
Rep.  42  Oh.  D.  160. 
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In  re  MetrapoUtmi  Coal  Consnmen^  Absoc.  ;  em 
and  an  executive  and  finance  committee. 
Neither  of  these  statements  as  to  the 
council  of  administration  was  true.  To 
deal  with  the  three  names  which  are  now 
in  question,  none  of  them  was  a  member 
of  the  association ;  nor  had  any  of  them, 
at  the  time  when  the  applicant's  shares 
were  allotted  to  him,  been  duly  appointed 
a  member  of  the  council.  In  fact,  such 
an  appointment  was  impossible,  because 
no  one  could  be  so  appointed  who  was  not 
a  member  of  the  company.  But  it  is 
argued  that,  as  they  had  consented  to 
become  members  of  the  council,  the 
statements  in  the  prospectus  were  jus- 
tijQlable.  That  cannot  excuse  the  state- 
ment if  it  was  untrue.  If  B.  makes  an 
untrue  statement  concerning  A.  which 
induces  C.  to  enter  into  a  contract,  it  is  no 
answer  to  C,  when  he  seeks  to  rescind 
the  contract,  that  the  untrue  statement 
was  made  with  A.'s  consent.  But  the 
attempt  is  to  shew  that  the  alleged  con- 
sent made  the  statement  true.  I  do  not 
agree  with  the  argument.  A  statement 
that  certain  persons  are  members  of  the 
council,  which  involves  their  being  share- 
holders also,  is  a  very  different  thing  from 
a  statement  that  persons  who  are  not 
shareholders  have  consented  to  become 
members  of  the  council,  which  is  the 
utmost  that  ought  to  have  been  stated  in 
the  prospectus.  Moreover,  the  evidence 
satisfies  me  that  the  signatures  of  the 
consents  before  the  company  was  formed 
were  not  intended  to  be  advertised  to  the 
general  public  without  an  opportunity 
being  given  to  the  persons  who  had  so 
assented  of  meeting  in  council  and  advis- 
ing with  respect  to  the  formation  and 
launching  of  the  company.  I  gather  that 
no  proper  meeting  of  the  council  or  of 
those  who  were  willing  to  act  upon  the 
council  was  ever  called,  and  I  quite  under- 
stand the  surprise  which  some  of  these 
gentlemen  expressed  when  they  found 
their  names  advertised  to  the  public  as 
actual  members  of  the  council.  With  re- 
spect to  the  gentlemen  upon  whose  names 
Mr.  Wainwright  particularly  relied,  the 
proper  statement  in  the  prospectus  would 
have  been  that  before  the  formation  of  the 
company  they  had  provisionally  consented 
to  become  members  of  the  council.  But 
even  this  statement  ought  not  to  have  been 
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issued  to  the  public  without  their  permis- 
sion. All  that  they  had  really  assented 
(o  was  the  private  issue  of  the  prospectus 
before  registration  of  the  company  to  the 
patrons  of  the  intended  company,  with 
their  names  as  proposed  members  of  the 
council.  Mr.  Wainwright  was  not  one  of 
such  patrons ;  there  was  no  authority  to 
issue  the  prospectus  to  him.  This  is  not 
an  action  of  deceit.  Tbe  question  is  not 
whether  in  publishing  this  prospectus  the 
promoters  were  guilty  of  fraud — ^the  only 
question  is.  Was  the  representation  sub- 
stantially untrue  1  If  it  was,  it  is  no 
answer  to  the  applicant's  claim  for  rescis- 
sion of  his  contract  that  an  untrue  state- 
ment was  made  in  good  faith  and  without 
any  intention  to  deceive,  or  that  in  making 
it  the  promoters  were  not  guilty  of  any 
moral  delinquency.  All  that  may  be 
admitted.  The  question  remains,  Was  it 
so  materially  untrue  as  to  be  calculated  to 
deceive  1  In  my  opinion  it  was.  I  have 
come  to  the  conclusion  that  the  obvious 
meaning  of  this  prospectus  was  contrary 
to  the  facts,  and  that  the  misstatement 
was  material.  I  have  no  doubt  that  the 
applicant  understood  that  the  gentle- 
men named  were  members  of  the  asso- 
ciation and  members  of  the  council  of 
administration.  They  were  not  members 
of  the  association  nor  members  of  the 
council.  At  most,  as  I  have  said,  they 
had  only  provisionally  consented  before 
the  formation  of  the  company  to  become 
members  of  the  council.  They  ought  to 
have  had  ample  opportunity  of  meeting 
and  considering,  and  they  ought  to  have 
become  shareholders  before  they  could  be 
duly  appointed  on  the  council.  Their 
authority  to  publish  to  the  world  this 
statement  would  not  have  made  it  true ; 
but,  in  my  opinion,  they  did  not  give  such 
authority.  I  must  order  that  Mr.  Wain- 
wright's  contract  to  take  shares  be  re- 
scinded and  the  deposits  repaid  to  him. 
The  company  must  pay  the  costs  of  the 
motion. 

Dec.  19. — By  special  order  the  question 
was  now  argued  whether  the  applicant 
was  entitled  to  interest  on  his  deposits ; 
and,  if  so,  at  what  rate. 

Martm^  Q.C,  and  George  White,  for  the 
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I  ft  re  Metropolitan  Coal  Oomwneri  Auoo.;  em 
applicant. — ^The  applicant  is  entitled  to 
interest  on  his  deposits,  having  sustained 
special  damage  from  being  deprived  of  his 
money — FaJim&i^e  Company  PrecederUa  (4th 
ed.),  p.  527,  referring  to  Gibb  v.  The  Great 
Southern  Mysore  Gold  Compcmy  (13). 
Interest  was  also  allowed  in  Kent  v.  The 
Freehold  Land  and  Brickmaking  Company 
(14)  and  in  The  Directors  of  the  Central 
Raihvay  Company  of  Venezuela  v.  Kiech 
(15),  and  the  principle  is  stated  in  De 
Bernalee  v.  Wood  (16)  and  FarquJiar  v. 
Farley  (17).  The  interest  should  be  allowed 
at  the  usual  mercantile  rate  of  five  per 
cent.,  as  in  Capel  ds  Co,  v,  Sims  Ship's  Com- 
position Company  (18)  and  Kent  v.  The 
Freehold  Land  and  hrichmaking  Company 


<'tk. 


[The  cases  of  Ross  v.  The  Estates  In- 
vestmevU  Company  (19)  and  Henderson  v. 
Lacon  (20),  where  the  orders  for  repay- 
ment were  silent  as  to  interest,  were  also 
referred  to.] 

Henry  Terrell,  for  the  association. — The 
matter  is  in  the  discretion  of  the  Court. 
The  Court  has  the  power  to  allow  interest 
on  the  deposit  by  way  of  special  damage, 
but  the  applicant  has  not  shewn  specnal 
damage.  At  any  rate,  four  per  cent,  is  quite 
as  much  as  he  would  have  got  if  he  had 
employed  the  money. 

Kay,  J. — I  think  the  applicant  is  entitled 
to  interest  by  way  of  special  damage.  It  has 
been  the  course  of  the  Court  to  give  in- 
terest in  similar  cases,  and  the  case  is  one 
in  which  the  Court  may  now  give  interest 
if  it  thinks  fit.  I  quite  agree  that  there 
ought  to  be  evidence  of  special  damage, 
but  I  cannot  help  inferring  special  damage 
from  the  fBJct  that  the  applicant  has  been 
deprived  of  his  money,  which  has  remained 
in  the  coffers  of  the  company.     Therefore 

(13)  Unreported. 

(14)  37  Law  J.  Rep.  Chanc.  653;  Law  Bep. 
4  Eq.  688,  601 ;  Law  Rep.  3  Chanc.  493. 

C16)  36  Law  J.  Rep.  Chanc.  849 ;  Law  Rep. 

2  B.  &  I.  App.  99 ;  aflirming  the  Lords  Justices, 

3  De  Gex,  J.  &  S.  122;  34  Law  J.  Rep.  Chanc. 
546. 

(16)  3  Camp.  258. 

(17)  7  Taunt.  592. 

(18)  57  Law  J.  Rep.  Chanc.  713,  718. 

(19)  36  Law  J.  Rep.  Chanc.  45 ;  Law  Rep. 
8  Eq.  122 ;  affirmed  on  appeal,  37  Law  J.  Rep. 
Chanc.  873 ;  Law  Rep.  3  Chanc.  682. 

(20)  Law  Rep.  5  Ei^.  949. 


[N.  S. 

arU  Waiimright. 

I  think  it  is  cleariy  a  case  for  interest.  I 
do  not,  however,  agree  that  I  am  bound 
by  a  hard  and  hat  rule  as  to  the  rate  of 
interest.  Interest  at  five  por  cent,  has 
been  allowed  because  that  w^s  considered 
to  be  the  mercantile  rate  of  intmest.  But 
it  is  vexy  hard  to  say  now  that  that  is  the 
mercantile  rate  of  interest  when  from  real 
bona  fide  seciuity  you  cannot  get  more 
than  three  per  cent.  I  think,  therefore, 
four  per  cent,  is  quite  sufficient,  and  allow 
interest  at  that  rate  on  the  sums  paid  by 
the  applicant  by  way  of  deposit. 

I 

Solicitois— W.  A.  Colyer,  for  applicant;  Clazton 
&  Hamilton,  for  the  association. 


Stirling,  J. 

1890. 

Feb.  6. 
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In  re  smith. 

KEELIKO   t7.   SMITH. 


xaiJtk 


WiU  —  ConsfnuAion  —  Marriage 
Consent — Implied  ConserU. 

Bequest  in  trust  for  testator's  son  abso- 
lutely from  and  after  his  marriage  with 
the  consent  of  two  of  the  trustees  for  the 
time  being.  In  reply  to  a  verbal  request  by 
the  son  to  the  trustees  for  such  consent,  one 
of  the  trustees  said  that  they  had  no  oijjee- 
tion ;  but  they  required  him  to  mcJce  an 
application  in  writing.  In  reply  to  his 
written  application,  the  trustees  wrote  that 
they  were  prevented  for  the  present  from 
acceding  to  his  request,  as  they  tmderstood 
that  the  lady  had  rejected  his  suU.  The 
marriage  took  place  without  any  fttrther 
consent.  The  trustees  deposed  that  at  the 
time  of  the  son's  first  application  ^^ey  had 
no  objection  to  the  lady,  but  that  they  objected 
to  his  marrying  at  tliat  time  : — Held,  thai 
the  trustees  had  substantially  given  their 
consent,  and  that  Hie  son  was  entitled. 

TheophiluB  Smith,  who  died  on  the  22nd 
of  December,  1882,  by  his  will  dated  the 
11th  of  December,  1882,  appointed  the 
plaintiffs,  G.  E.  Keeling,  John  Trevarthen, 
and  John  Tann  the  younger,  executors 
and  trustees;  and  he  directed  the  trustees 
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to  hold  his  residuary  estate  as  to  one 
moiety,  upon  trust  to  pay  the  income  aris- 
ing therefix>m  to  his  son,  the  defendant, 
Henry  Weston  Smith,  hy  equal  quarterly 
instalments,  without  power  of  anticipation, 
during  his  life  or  until  his  marriage;  and 
the  will  proceeded  as  follows:  ^*  And  from 
and  after  the  marriage  of  my  said  son,  with 
the  consent  of  at  least  two  of  the  trustees 
for  the  time  being,  then  I  declare  that  my 
trustees  or  trustee  shall  stand  possessed 
of  the  said  moiety  or  equal  half  part  in 
trust  for  my  said  son  absolutely."  In  the 
event  of  the  son  dying  without  having 
been  married,  the  trustees  were  to  hold 
such  moiety  upon  the  trusts  thereinafter 
declared  concerning  the  other  moiety. 

Mr.  H.  W.  Smith  was  married  on  the  2nd 
of  March,  1885,  to  Mrs.  Elizabeth  Harris. 

A  summons  was  taken  out  by  the  trus- 
tees to  determine  the  question  whether 
there  had  been  any  consent  by  the  trustees 
within  the  terms  of  the  residuary  bequest. 

The  evidence  on  the  question  of  consent 
consisted  of  an  affidavit  of  two  of  the 
trustees,  the  third,  Mr.  Keeling,  being  im- 
able  to  give  evidence  in  consequence  of  ill- 
health,  and  an  affidavit  of  Mr.  H.  W.  Smith. 

The  affidavit  of  the  trustees  contained 
the  following  statements : — 

''  9.  Speaking  positively  as  to  ourselves, 
and  to  the  best  of  our  knowledge,  informa- 
tion, and  belief  as  to  the  said  G.  R.  Keel- 
ing, we  say  as  follows :  None  of  us  gave 
any  consent  to  the  said  marriage  of  the 
defendant  Henry  Weston  Smith,  unless  a 
consent  thereto  is  to  be  infeiTed  from  the 
circumstances  hereinafter  stated ;  but  we 
have  never  refused  to  give  our  consent 
to  the  marriage.  We  have  not  any 
objection  to  the  marriage,  and  at  the 
time  when  the  defendant  Henry  Weston 
Smith  applied  to  us  as  hereinafter 
stated  we  had  no  objection  to  the  lady. 
We  were,  however,  of  opinion  that  it  was 
not  at  that  time  desirable  that  the  said 
defendant  should  marry,  or  should  be  put 
in  possession  of  the  capital  of  his  share 
under  the  said  testator's  will.  We  were 
not  aware  that  if  the  said  defendant 
married  without  consent  the  trust  for  pay- 
ment of  the  income  might  be  affected,  or 
that  it  was  requisite  that  the  consent 
should  be  given  before  marriage.  We  did 
not  oomsolt  our  solicitor  nor  have  any 


legal  advice  upon  the  matter  until  some 
time  after  the  marriage." 

''  12.  On  or  about  the  20th  of  Decem- 
ber, 1884,  the  defendant  Henry  Weston 
Smith  attended  one  of  our  periodical  meet- 
ings as  such  trustees  as  sibresaid  at  the 
Greyhound  Hotel,  Croydon,  and  received 
a  cheque  for  the  income  then  due  to  him, 
and  stated  that  he  contemplated  marrying 
the  said  Elizabeth  Harris,  and  asked  for 
our  consent  thereto,  and  we  desired  him 
to  make  his  application  in  writing.'' 

With  reference  to  this  meeting,  Mr. 
Smith  deposed  as  follows : — 

"The  plaintiff  G.  E.  Keeling,  on  the 
occasion  therein  mentioned,  said  to  me 
after  I  had  asked  the  trustees  for  consent 
to  my  marriage,  '  We  see  no  objection ; 
but  we  should  like  you  to  make  your  ap- 
plication in  writing,'  leading  me  thereby 
to  suppose  that  the  writing  was  merely  a 
matter  of  form." 

On  the  5th  of  January,  1885,  Mr.  Smith 
wrote  a  formal  letter  to  the  trustees  asking 
their  consent  to  his  proposed  marriage. 

On  the  13th  of  January  the  trustees 
sent  a  reply  to  this  letter,  which  was  as 
follows : — 

"Dear  Su-, — We  have  received  your 
letter  of  the  5th,  but  are  prevented  for 
the  present  taking  any  action  in  the  di- 
rection you  have  requested  us  to  do,  by 
the  fact  that  the  lady  whose  name  you 
have  mentioned  told  Mr.  Keeling  not  very 
long  since  that  she  had  positively  declined 
your  proposal  to  many  her,  ifcc. — ^We  are, 
dear  sir,  yours  faithfully,  Geo.  R.  Keeling, 
Jno.  Trevarthen,  John  Tann,  junr." 

After  some  fuiiher  correspondence  the 
marriage  took  place  on  the  2nd  of  March, 
1885,  as  above  stated. 

Gregson,  for  the  trustees. 

Grdtham  Hastings^  Q-O,,  and  Eaatwick, 
for  the  defendant  Smith. — ^The  trustees 
may  not  have  acted  in  a  very  businessUke 
way;  but  they  stated  that  they  had  no 
objection  to  the  marriage,  and  they  never 
refused  their  consent.  Where  no  formali- 
ties are  prescribed,  and  the  trustees  have 
expressed  no  disapproval,  and  have  by 
their  conduct  induced  the  marriage,  they 
must  be  taken  to  have  tacitly  assented — 
Berkley  v.  Ryder  (1),  Campbell  v.  Lord 
(1)  2  Yes.  sen.  638. 
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J^etterviUe  (2),  Creagh  v.  Wibon  (3), 
Mesgrett  v.  Mesgrett  (4),  Daley  v.  i)a- 
houverie  (5),  Reynish  v.  i/or^m  (6),  Bwrle- 
ton  V.  Hvmfrey  (7),  and  Clarke  v.  Farker 
(8). 

Buckley,  Q.C.y  and  jF'.  i/.  (7o&,  for  persons 
entitled  under  the  gift  over  and  as  next- 
of-kin  of  the  testator. — ^We  submit  that 
there  never  was  any  active  or  passive  con- 
sent by  the  trustees,  and  they  state  their 
reasons  for  not  consenting.  When  the 
matter  was  first  brought  before  them  they 
considered  it  undesirable  that  the  mar- 
riage should  take  place  at  that  time ;  and 
on  the  second  occasion  they  did  not  con- 
sent because  they  believed  that  the  lady 
was  not  entertaining  the  gentleman's  pro- 
posal. As  to  the  authorities,  we  admit 
that  the  Court  has  struggled  not  to  deprive 
people  of  the  benefits  given  to  them ;  but 
the  cases  do  not  go  so  fiir  as  has  been 
contended.  It  is  essential  that  there  should 
be  a  previous  approbation  of  the  marriage. 
In  Berkley  v.  Ryder  (1)  Lord  Hardwicke 
says  :  "  Where  no  precise  form  of  consent 
is  required  in  such  a  trust,  the  Court  will 
i-eceive  evidence  of  implied  consent ;  but  in 
all  the  cases  cited  it  is  positive  evidence  of 
a  previous  approbation — not  of  a  previous 
consent  to  be  inferred  from  acts  of  subse- 
quent approbation."  This  is  recognised  in 
Burleton  v.  Zfww/rcy  (7),  where  the  decision 
turned  upon  the  construction  of  the  words 
"consent  or  approbation."  Camjihdl  v. 
Lord  NeUerville  (2)  goes  no  further. 
Meegrett  v.  Mesgrett  (4)  tuimed  upon  fraud. 
In  Daley  v.  Deehouverie  (5),  according  to 
the  view  of  the  Court,  there  was  an  active 
present  consent.  Burlet<yii  v.  Uuvifrey  (7) 
was  questioned  in  Clarke  v.  Parker  (8), 
where  it  was  held  that  the  Court  must  see 
whether  the  condition  has  been  complied 
with. 

Stiruno,  J.  [afler  reading  the  bequest, 
and  stating  the  facts  as  to  the  marriage,  con- 
tinued :]  The  question  I  have  to  decide  is 
whether  the  son  has  maiTied  with  the  con- 

(2)  Cited  in  Berkley  v.  Ryder. 

(3)  2  Vein.  672. 

(4)  2  Vera.  680. 
(6)  2  Atk.  261. 

(6)  3  Atk.  330. 

(7)  1  Amb.  266. 

(8)  ]9Ve8.  1. 


senfof  at  least  two  of  the  trustees  for  the 
time  being,  so  that  he  is  entitled  to  the 
moiety  of  the  testator's  estate.  It  is  to  be 
observed  that  the  testator  prescribes  no 
particular  form  or  manner  in  which  the 
consent  is  to  be  given.  It  \&  enough 
that  there  should  be  the  consent  of  two 
of  the  trustees  for  the  time  being.  I  also 
observe  that  from  an  early  period  the 
Court  has  treated  the  consent  in  cases  of 
this  kind  not  as  a  matter  of  form,  but  as 
a  matter  of  substance ;  and  where  a  con- 
sent is  given  substantially,  it  has  not 
looked  very  minutely  into  the  form  in 
which  it  is  given.  No  case  shews  that 
more  conclusively  than  Daley  v.  Detkou- 
verie  (5),  which  was  decided  so  fai*  back 
as  the  year  1738,  by  a  very  great  Judge, 
Lord  Hardwicke.  In  that  case  Lady 
Ann  Burke  was  entitled  undei*  a  deed  of 
appointment  to  cei-tain  freehold  estate 
in  remainder;  but  in  case  she  should 
marry  without  the  consent  of  the  trustees 
of  the  deed,  Sir  £dwai*d  Desbouveiie, 
John  Manley,  and  Thomas  Ward,  or  the 
major  part  of  them,  she  was  to  forfeit  all 
her  right  to  the  property,  which  in  that 
event  was  to  go  over  to  the  person  nesct 
entitled  in  remainder.  In  1734,  a  treaty 
of  maniage  was  pi-oposed  between  Lady 
Ann  and  Mr.  Daley,  who  acquainted  Sir 
Edward  Desbouveiie  with  his  intentions, 
and  made  a  pi-oposal  for  a  settlement.  A 
meeting  of  the  trustees  was  then  held,  at 
which  they  agi'eed  not  to  consent,  unless 
the  proposed  settlement  was  altei^  in  a 
particular  way.  Then  Mr.  Manley,  at  the 
request  of  the  other  trustees,  transmitted 
the  proposal  by  letter  to  Mr.  Taylor,  who 
was  the  giiai-dian  of  the  Earl  of  Clanricai-de, 
Lady  Ann's  brother.  The  letter  com- 
menced as  follows :  "  We  take  the  liberty 
to  give  you  some  fui-ther  trouble  in  rela- 
tion to  Lady  Ann,  who  we  find  has  an 
inclination  to  many  the  son  of  Mr. 
Dennis  Daley ;  the  young  gentleman  has 
sent  the  enclosed  pi'oposals  to  Sii*  Edward 
Desbouverie.  As  we  are  entire  strangers 
to  Mr.  Daley,  we  desire  you  may  enquire 
into  his  ciix;umstances,  and  how  fieu*  he  is 
able  to  make  the  settlement  proposed  by 
his  son ;  and  if  his  &ther  should  desire  to 
treat,  it  is  our  opinion  my  Lord's  counsel 
should  be  consulted  thereupon."  Then 
followed  a  description  of  Lady  Ann's  for* 
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tune,  and  the  letter  continued  as  follows : 
"This  is  all  the  influence  we  have  over 
Lady  Ann,  and  she  might  with  her  for- 
tune marry  much  better ;  yet,  if  Mr.  Daley's 
fifither  will  make  the  settlement  proposed, 
we  believe  the  young  folks  are  too  far 
engaged  for  us  to  attempt  to  break  off  the 
match,  and  therefore  we  shall  be  obliged 
to  consent  to  it."  That  letter  was  signed 
by  Manley  only,  but  it  contained  a 
postscript  to  the  effect  that  the  letter  was 
prepared  for  all  the  trustees  to  sign,  but 
that  Sir  Edward  Desbouverie,  going  out 
of  town  in  a  hurry,  had  requested  Mr. 
Manley  to  forward  it.  That  letter  is  not 
in  its  terms  a  letter  expressing  any  pre- 
sent consent  at  all,  and  is  only  an  expres- 
sion of  a  future  consent  upon  condition. 
Then  followed  some  negotiations  which 
did  not  come  to  anything,  and  the  lady 
and  gentleman  were  married  by  John 
Gktynam,  the  fiunous  Fleet  parson — so  that 
it  was  a  secret  marriage.  The  question 
whether  that  was  a  marriage  with  consent 
came  before  Lord  Hardwicke,  and  he  deals 
with  the  case  in  this  way.  He  says,  "  It 
is  manifest  both  from  the  letter  and  dis- 
position of  Mr.  Manley,  one  of  the  trustees, 
that  he  agreed  to  the  proposal  and  gave 
his  consent  that  it  should  be  a  match; 
and  the  letter  is  likewise  evidence  that 
the  trustees  in  general  approved  of  the 
person,  behaviour,  and  quality  of  Mr. 
Daley;  and  it  is  also  evidence  of  their 
consent  to  the  marriage,  provided  Mr. 
Daley,  the  father,  will  make  the  settle- 
ment he  proposed.  The  words  in  the 
letter,  'We  ^11  be  obliged  to  consent' 
mean  from  the  necessity  of  the  thing,  and 
for  the  happiness  of  the  lady,  and  ought 
to  be  construed  a  present  consent  that  if 
the  &ther  would  make  the  settlement  they 
would  not  break  the  match,''  and  he  held 
that  the  marriage  was  substantially  with 
the  consent  of  the  trustees.  I  cannot  find 
that  that  case  has  been  in  any  way  over- 
ruled. On  the  contrary,  in  Clarke  v. 
Parker  (8),  Lord  Eldon  was  not  at  all 
inclined  to  depart  from  it,  because  in  the 
very  last  paragraph  of  his  judgment  he 
aajTS :  ^  There  are  so  many  cases  in  which 
the  Court  has  thought  itself  at  liberty  to 
conceive  consent  to  have  been  given'sub- 
sUmtiaUy,  though  not  in  terms,  that  I  do 
not  think  it  right  to  decide  this  case  with- 


out directing  enquiries  with  a  ^new  to 
bring  fully  before  the  Court  matter  which 
is  in  some  degree  before  it."  The  matter 
there  referred  to  related  to  the  question 
whether  a  substantial  consent  could  be 
inferred  from  the  acts  of  one  of  the  trus- 
tees who  had  not  given  any  formal  con- 
sent. That,  therefore,  is  the  principle  on 
which  I  am  to  deal  with  the  present  case. 
[His  Lordship  then  referred  to  the  evi- 
dence set  out  in  the  statement,  observing 
with  reference  to  paragraph  9  of  the  trus- 
tees' affidavit  that  that  paragraph  shewed 
that  the  trustees  consented  to  the  marriage 
provided  it  took  place  at  the  proper  time. 
His  Lordship  next  referred  to  the  letter 
of  the  13th  of  January,  and  expressed  his 
opinion  that  the  letter  merely  amounted 
to  a  statement  on  the  part  of  the  trustees 
that,  inasmuch  as  the  lady  had  no  inten- 
tion of  marrying  Mr.  Smith,  it  was  un- 
necessary for  them  to  give  any  formal 
consent.  His  Lordship  concluded  as 
follows:]  It  is  said  that  the  evidence 
shews  that  the  trustees  never  considered 
the  matter,  and  never  really  gave  their 
consent.  I  do  not  so  read  it.  They  did 
consider  the  substance  of  the  matter — 
they  considered  the  question  whether  the 
marriage  was  a  suitable  one,  and  they 
came  to  the  conclusion  that  it  was,  but 
they  attached  to  that  the  proviso  that  it 
should  take  place  at  the  proper  time. 
That  appears  to  me  to  bring  the  case 
within  the  principle  of  DcUey  v.  Deaboiwerie 
(5).  I,  therefore,  hold  that  the  consent  of 
the  trustees  has  been  substantially  given, 
and  that  the  son  is  entitled  absolutely  to 
a  moiety  of  the  testator's  estate. 


Solicitors — Wynne- Baxter  k  Keeble,  agents  for 
J.  S.  Streeter,  Croydon,  for  plaintiffs;  Prior, 
Chiirch  k  Adams,  agents  for  Drummonds, 
Robinson  ic  Till,  Croydon,  for  defendant 
Smith ;  H.  Tyrrell  Sc  Sons,  agents  for  J.  M. 
Head,  Reigate,  for  other  defendants. 
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^'"^g'  *^"  V«  «  THB  ORKAT  MOETpKRN 
^         1         (     SALT  AND  CHEMICAL  WOBKS 

IMO        r  ("•"''*°)J    *"  parte  ken- 

Jan.li;23J    "®^- 

Company — Conirihutory — Allotment — 
Directors  —  Appointment,  Validity  oj — 
Companies  Act,  1862  (25  cfe  26  Vict.  c.  89), 
Table  A,  articles  52,  53,  55,  58,  61,  62, 
cmc?  66. 

In  a  company  reguUUed  by  TaMeA,  where 
the  subscribers  to  the  m^emorcmdum  of  as- 
sociation aU  concur  m  appointing  first  di- 
rectors, it  is  not  necessary  that  they  should 
meet  for  the  purpose. 

Dictum  of  Lord  Hatherlby  m  Hallows 
«.  Femie  (36  Law  J.  Rep.  Cbanc.  26T, 
273;  Law  Rep.  3  Eq.  520, 536) /a^Zot^ec^ 
and  approved. 

D'Axcy  V.  The  Tamar,  Kit  Hill,  and 
GaUington  Railway  Company  (36  Law  J. 
Rep.  Exch.  37;  Law  Rep.  2  Exch.  158) 


AU  the  subscribers  to  the  memorandwm 
of  association  of  a  company  regulated  by 
Table  A,  signed  a  document  appointing 
four  persons  directors.  At  the  statutory 
general  meeting  of  the  company,  a  resolution 
was  passed  continuing  in  office  three  of  the 
four  persons  so  appointed : — Held,  that  the 
original  appointment  teas  valid,  and  that 
the  resolution  of  the  general  meeting  was  a 
sufficMfi^  compliance  with  the  requirements 
of  Table  A,  amd  that  allotments  mctde  by  the 
continuing  directors  were  binding. 

This  was  an  application  by  the  official 
liquidator  in  the  winding-up  of  the  Great 
Northern  Salt  and  Chemical  Works,  Limi- 
ted, to  settle  Mr.  Colin  Kennedy  on  the 
list  of  Gontributories  in  respect  of  500  II. 
preference  shares  which  were  standing  in 
his  name  in  the  books  of  the  company. 
Of  these  shares  200  were  allotted  on  the 
20th  of  August,  1888,  and  300  on  the 
29th  of  September,  1888. 

Mr.  Kennedy  admitted  that  he  applied 
for  the  shares,  and  that  he  received  notice 
of  allotment  in  each  case ;  but  he  disputed 
the  validity  of  the  allotments,  on  the 
ground  that  the  persons  who  purported 
to  allot  the  shares  were  not  duly  ap- 
pointed directors  of  the  company. 

The  company  was  incorporated  on  the 


3rd  of  April,  1888,  under  Table  A»  with 
a  capital  of  150,000^.,  of  which  50,000^. 
were  H.  8  per  cent,  preference  shares. 

The  material  provisions  of  Table  A  are 
as  follows : — 

52.  The  number  of  the  directors  and 
the  names  of  the  first  directors  shall  be 
determined  by  the  subscribers  of  the 
memorandum  of  association. 

53.  Until  directors  are  appointed  the 
subscribers  of  the  memorandum  of  assoda- 
tion  shall  be  deemed  to  be  directors. 

55.  The  business  of  the  company  shall 
be  managed  by  the  directors,  who  may 
pay  all  expenses  incurred  in  getting  up 
and  registering  the  company,  and  may 
exercise  all  such  powers  of  the  company 
as  are  not  by  the  foregoing  Act  or  by 
these  articles  required  to  be  exercised  by 
the  company  in  general  meeting,  subject^ 
nevertheless,  to  any  regulations  of  these 
articles,  to  the  provisions  of  the  forego- 
ing Act,  and  to  such  regulations,  bemg 
not  inconsistent  with  the  aforesaid  regu- 
lations or  provisions,  as  may  be  preeeribed 
by  the  company  in  general  meeting ;  but 
no  regulation  made  by  the  company  in 
general  meeting  shall  invalidate  any  prior 
act  of  the  directors  which  would  have 
been  valid  if  such  regulation  had  not 
been  made. 

58.  At  the  first  ordinary  meeting  after 
the  registration  of  the  company  the  whole 
of  the  directors  shall  retire  from  office, 
and  at  the  first  ordinary  meeting  in  the 
subsequent  year  one-third  of  the  directors 
for  the  time  being,  or  if  their  number  is 
not  a  multiple  of  three,  then  the  number 
nearest  to  one  third,  shall  retire  from 
office. 

61.  The  company  at  the  general  meet- 
ing at  which  any  directors  retire  in  man- 
ner aforesaid  shall  fill  up  the  vacated  offices 
by  electing  a  like  number  of  persons. 

62.  If  at  any  meeting  at  which  an 
election  of  directors  ought  to  take  place 
the  places  of  the  vacating  directors  are 
not  filled  up,  the  meeting  shall  stand  ad- 
journed tiU  the  same  day  in  the  next 
week,  at  the  same  time  and  place ;  and  if 
at  such  adjourned  meeting  the  places  of 
the  vacating  directors  are  not  filled  up, 
the  vacating  directors,  or  such  of  them  as 
have  not  had  their  places  fiUed  iip»  flfaall 
continue  in  office  untQ  the  ordinary  i 


Digitized  by 


Google 


Vol.  69.] 


MICHAELMAS  1S89  to  MICHAELMAS  1890. 


289 


In  re  €hreat  Northern  8aU  and  OhemioaX  Workt ;  expa/rte  Kmnedy. 


ing  in  the  next  year,  and  so  on  from  time 
to  tame  until  their  places  are  filled  up. 

66.  The  directors  may  meet  together 
for  the  despatch  of  business,  adjourn  and 
otherwise  regulate  their  meetings,  as  they 
think  €t,  and  determine  the  qtu>rum  ne- 
oesBarj  ^r  the  transaction  of  business. 

The  memorandum  of  association  was 
signed  byseyen  persons,  named  John  Wool- 
naugh  Jillings,  Walter  Molyneux,  Qeoige 
Ruddock,  Henry  Parry,  William  Jenkin- 
son,  Thomas  Fenwick,  and  Albert  O'Bell. 
The  company  was  formed  for  the  purpose 
of  purchasing  from  Thomas  Fenwick  a  salt 
mine  near  Middlesboro',  Yorkshire. 

On  the  13th  of  May,  1888,  a  meeting, 
puiporting  to  be  a  meeting  of  the  sub- 
scribers to  the  memorandum  of  association, 
was  held  at  which  two  only  of  the  sub- 
scribers were  present,  and  they  affected  to 
appoint  certain  persons  directors.  In  the 
reoord  of  the  meeting  it  was  stated  that 
Mr.  Fenwick  would  join  the  board  after 
allotment.  At  a  board  meeting  held  on  the 
12th  of  July,  1888,  resolutions  weare  passed 
in  efflbct  8uspendii]g  all  further  operations 
of  the  company,  and  the  directorsezpreesed 
their  intention  of  resigning.  It  did  not 
appear  that  the  directors  ever  formally 
redgned;  but  on  the  16th  of  July,  1888, 
a  second  meeting  of  subscribers  was  held, 
at  which  three  of  them  were  present,  and 
they  purported  to  appoint  four  persons 
directors. 

It  was  conceded  that  the  appointments 
of  the  12th  of  May  and  the  16th  of  July 
ware  invalid,  because  in  neither  case  did 
a  majority  of  the  subscribers  attend  the 
meeting. 

On  the  19th  of  July,  1888,  Mr.  Fenwick 
went  to  consult  Mr.  Greenip,  the  solicitor 
to  the  company,  about  the  affairs  of  the 
company,  and  Mr.  Greenip  then  prepared 
a  draft  document,  which  he  sent  to  be  en- 
grossed.   The  document  was  as  follows  : — 

''The  Great  Northern  Salt  and  Chemical 
Works  (Limited). — ^We,  the  undersigned, 
being  the  subscribers  to  the  memorandum 
of  association  of  the  above  company, 
do  hereby  nominate  and  appoint  D.  Smith, 
Esq.,  manufacturer,  39  JBmperor^s  Gate, 
South  Kensington,  S.W.,  Henry  Parry, 
Esq.,  East  India  merchant,  Leadenhall 
Street,  E.O.,  J.  W.  Jillings,  Esq.,  86  St. 
James's  Place,  Pall  MaU,  S.W.,  and  T.  Fen- 
▼OL.  69.— Ohaho. 


wick,  Esq.,  director  of  the  Extended 
Electro  Metal  Company  (Limited),  9  Min- 
cing Lane,  E.G.,  to  be  the  first  directors 
of  ^e  said  company. 

According  to  the  evidence  of  Mr. 
Greenip  he  handed  the  engrossment  to 
Mr.  Fenwick  on  the  27th  of  July,  1888, 
and  he  received  it  back  from  Mr.  Fenwick 
on  the  30th  of  July,  signed  by  all  the 
subscribers. 

The  genuineness  of  the  signatures  was 
disputed,  but  the  Court  held  upon  the 
evidence  that  the  document  was  in  fact 
signed  by  the  subscribers  of  the  memoran- 
dum of  association  as  it  purported  to  be. 

On  the  30th  of  July,  1888,  a  board 
meeting  was  held.  The  persons  present 
at  the  meeting  were  thus  described  in  the 
minute :  "  Directors  :  Messrs.  D.  Smith, 
Henry  Parry,  and  J.  W.  Jillings;  in 
attendance  Mr.  Fenwick,  the  vendor,  and 
Mr.  Greenip,  the  company's  solicitor  " ;  and 
it  was  there  stated  that  the  directors  had 
been  duly  appointed  by  the  subscribers 
to  the  memorandum  of  association.  At  a 
board  meeting  held  on  the  2nd  of  August, 
1888,  Mr.  Fenwick  was  again  described  as 
the  vendor,  and  not  as  a  director.  It  was 
then  resolved  ^^  that,  until  otherwise  ai* 
ranged,  the  business  of  the  company  may 
be  conducted  by  a  quorum  of  two  directors 
at  any  board  meeting." 

On  the  20th  of  August,  1888,  two 
meetings  were  held — a  meeting  of  the 
members  of  the  company,  being  the  first 
statutory  general  meeting,  and  a  meeting 
of  the  directors.  At  the  general  meeting 
it  was  resolved  "  that  the  appointment  of 
other  or  any  ftirther  directors  be  in  the 
option  of  the  directors  appointed  by  the 
subscribers  to  the  memorandum  of  asso- 
ciation, which  directors  are  hereby  autho- 
rised and  requested  to  continue  to  act  for 
the  present — ^namely,  D.  Smith,  H.  Parry, 
and  J.  W.  Jillings."  At  the  board  meet- 
ing, which  was  stated  to  be  held  at  the 
same  hour,  Mr.  D.  Smith  was  in  the  chair, 
Mr.  Parry  was  present  as  a  director,  and 
in  attendance  was  Mr.  Fenwick,  with  Mr. 
Jenkinson  as  secretary  ^o  tern.  It  was 
then  proposed  by  the  chairman,  seconded 
by  Mr.  Parry,  and  carried:  "That  the 
2,046  shares  as  per  detailed  list  below  be, 
and  are  hereby,  allotted  to  the  various  ap- 
plicants." In  that  list  there  appeared  the 
2P 
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name  of  Mr.  Kennedy  as  an  applicant  for 
200  shares.  Then  at  the  same  meeting 
a  resolution  was  passed  appointing  Mr. 
Thomas  Fenwick  managing  director  of  the 
company.  It  was  then  resolved  "that 
Mr.  D.  Smith  (chairman)  and  Mr.  Fen- 
wick be,  and  are  hereby,  authorised  to 
allot  all  shares  as  applied  for."  With 
respect  to  the  300  shares  alleged  to  be 
allotted  on  the  29th  of  September,  there 
was  no  evidence  of  the  circumstances 
under  which  the  allotment  was  made,  as 
the  minutes  of  the  company  had  ceased  to 
be  kept  after  the  20th  of  August.  It 
appeared,  however,  from  the  allotment 
book  that  they  were  allotted  to  Mr. 
Kennedy  on  the  29th  of  September,  1888. 
The  company  was  ordered  to  be  wound  up 
on  the  24th  of  November,  1888. 

Graham  ffasHfigSy  Q,C,f  and  Bramwell 
BaviSj  for  the  official  liquidator. — ^The 
question  whether  there  has  been  any  valid 
allotment  turns  upon  the  question  whether 
there  were  any  properly  appointed  direc- 
tors. We  submit  that  the  document  of 
the  27th  of  July,  1888,  operated  as  a  valid 
appointment  of  first  directors  under  article 
52,  and  that  it  is  not  necessary  that  the 
subscribers  should  meet  for  the  purpose  of 
appointing  directors,  if  they  aU  concur — 
ffaUotoa  V.  Femie  (1). 

It  has  been  held,  even  in  the  case  of 
directors,  that  they  may  concur  in  an  act 
within  their  powers,  without  meeting — 
In  re  BoneUHs  Electric  Telegraph  Compam,y 
{Limited);  CcXLie's  Claim  (2).  Then  it 
may  be  said  that  at  the  general  meeting 
the  directors  ought  to  have  gone  out  of 
office ;  but  we  submit  that  they  must  be 
presumed  to  have  been  re-elected,  or,  if 
not,  that  they  continued  in  office  under 
article  62. 

Oatjoaldy  for  Mr.  Kennedy. — I  submit 
that  the  subscribers  are  directors,  under 
article  53,  until  the  appointment  of  first 
directors,  and  that  they  must  meet  in 
order  to  appoint  directors  —  UArcy  v. 
The  TamMT,  Kit  Hill,  and  CaUingUm  RaUr 
toay  Company  (3).     In  HaiUowa  v.  Femie 

(1)  36  Law  J.  Rep.  Ghanc.  267,  278 ;  Law 
Bep.  8  Eq.  520,  636. 

(2)  40  Law  J.  Rep.  Chanc.  567;  Law  Rep. 
12  Bq.  246,  258. 

(3)  36  Law  J.  Rep.  Bzch.  37;  Law  Rep. 
2  Szoh.  168. 


(1)  the  point  was  not  argued,  and  not  de- 
cided. In  CcUie'e  Claim  (2)  the  contest 
was  between  the  company  and  an  outside 
person,  and  that  has  no  bearing  on  the 
present  case.  If  persons  act  as  directoi-s, 
as  between  the  company  and  outside  per- 
sons the  acts  of  such  defaoto  directors  will 
bind  the  company ;  but  in  matters  of  in- 
ternal administration  acts  done  by  persons 
purporting  to  act  as  directors  are  not 
binding  on  the  shareholders — Buckley  on 
Comjxini^  Acta,  p.  179  (note  to  section  67 
of  the  Companies  Act,  1862).  Assuming 
that  there  was  originally  a  valid  appoint- 
ment, the  directors  were  bound  to  vacate 
their  offices  at  the  first  general  meeting, 
and  then  the  shareholders  ought  to  have 
appointed  new  directors.  I  submit,  there- 
fore, that  there  were  no  properly  appointed 
directors  after  that  meeting.  At  aU 
events,  the  proceedings  of  the  directors 
were  so  irregular  that  they  ought  not  to 
be  binding  on  the  company — In  re  The 
Homer  District  Consolidated  Mines;  ex 
parte  Smith  (4).  Further,  with  regard  to 
the  300  shares,  there  is  no  evidence  of 
allotment. 

Hastings,  Q,C,,  replied. 

Cur.  adv.  vuU. 

Stirling,  J.  [having  dealt  with  the  evi- 
dence relating  to  the  200  shares,  and 
having  come  to  the  conclusion  that  the 
four  persons  mentioned  in  the  document 
of  the  27th  of  July,  1888,  were  thereby 
appointed  directors  subject  to  the  question 
of  law  as  to  the  validity  of  the  appoint- 
ment, but  that  Mr.  Fenwick  was  only  to 
take  his  seat  upon  allotment,  continued  as 
follows :] — ^A  question  is  raised  as  to  the 
validity  of  the  document  of  the  27th  of 
July  in  law  as  a  nomination  of  first  direc- 
tors ;  and  it  is  said  that  it  is  invalid,  on  the 
ground  that,  for  the  purposes  of  making  a 
valid  election,  the  subscribers  to  the  me- 
morandum of  association  ought  to  meet. 
That  turns  upon  the  provisions  of  table  A. 
[His  Lordship  read  articles  52,  53,  55, 
and  66.]  Now,  admitting  to  the  full  that 
the  directors  in  order  to  transact  business 
must  meet,  and  that  the  subscribers  to 
the  memorandum  of  association  if  they 

(4)  58  Law  J.  Rep.  Cbanc.  134 ;  Law  Rep. 
39  Cb.  D.  646. 
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choose  to  act  as  directors  are  under  a  like 
obligation,  still  it  does  seem  to  me  that  it 
is  not  provided  by  table  A  that  if  the  sub- 
scribers to  the  memorandum  choose  not 
to  act  as  directors,  but  to  nominate  others 
to  that  office,  they  are  under  any  obliga- 
tion to  meet  for  the  purpose.  What  is 
required  of  them  is  that  they  shall  deter- 
mine the  number  of  directors,  and  it  seems 
to  me  that  if  they  do  in  point  of  &ct 
shew  their  determination  in  any  way  on 
that  subject,  that  ought  to  be  treated  as 
valid.  This  appears  to  have  been  the  opi- 
nion of  Lord  Hatherley,  when  Vice-Chan- 
cellor,  in  HaUowa  v.  Femie  (1) ;  he  says : 
"  I  very  much  doubt  whether  it  is  neces- 
sary that  these  persons  should  meet  to- 
getlier.  If  any  one  of  the  subscribers  to 
the  contract " — ^that  is,  the  memorandum 
of  association — ^'raises  a  question,  he  may 
be  entitled  to  say,  *  I  will  not  have  this 
decided  without  a  meeting  of  us  all ' ;  but 
if  they  all  concur  (as  in  this  case)  it  seems 
to  me  hypercritical  to  say  the  appointment 
was  irregular."  That  seems  to  me,  if  I 
may  say  so,  excellent  sense,  and,  unless 
there  is  some  authority  which  compels  me 
to  another  conclusion,  I  should  be  ready 
to  follow  it.  Now,  the  authority  which  is 
relied  on  on  the  other  side  is  the  well- 
known  case  of  UArcy  v.  5Ve«  Tanvar^  Kit 
HiU,  and  CaUington  Railway  Company  (3). 
That  was  a  case  in  which  there  being 
more  than  three  directoi-s,  three  con- 
stituted a  quorum,  and  the  secretary,  in 
order  to  aflix  the  seal  of  the  company  to  a 
document  which  was  to  bind  the  company, 
got  three  of  the  directors  to  attest  the 
affixing  of  the  seal,  they  not  having  met 
together,  but  being  casually  picked  up  one 
after  the  other.  It  wa*)  held  that  that 
would  not  do ;  but,  to  my  mind,  that  case 
is  clearly  distinguishable,  on  two  grounds. 
First  of  all,  there  only  a  quorum  acted, 
and  that  is  open  to  very  serious  obsei'%'a- 
tion.  It  was  pointed  out  by  Loi-d  Bram- 
well,  who  took  part  in  the  decision,  that  if 
a  quorum  of  three,  not  meeting  together 
and  not  being  regulai-ly  summoned,  were 
to  act,  another  quorum  of  three  might 
meet  in  a  different  place  and  come  to  ex- 
actly an  opposite  conclusion,  and  there- 
fore the  government  of  the  company  by 
means  of  quorums  so  picked  up  would  be 
impoBfiible.    It  is  also  open  to  this  serious 


observation,  that  the  minority  have  no 
means  of  stating  whether  they  assent  or 
dissent  to  the  act  proposed,  and  have  no 
means  of  bringing  their  views  before  their 
colleagues  if  they  dissent.  These  are  very 
seiious  objections  to  the  validity  of  the 
procedure  where  only  a  quorum  assent  to 
the  act  \  but  where  the  whole  body  of  direc- 
tors act,  or  assent  to  the  act,  even  though 
they  do  not  meet,  the  validity  of  the  act 
is  not  open  to  the  same  objections.  Be- 
sides that,  the  reasoning  of  the  various 
members  of  the  Court  is  based  upon  this, 
that  they  found  from  the  Companies 
Clauses  Act,  1845,  an  obligation  upon 
the  directors  acting  as  directors  to  meet 
and  act  jointly  as  a  board.  I  find  here  in 
table  A  no  such  obligation  as  regards  the 
subscribers  to  the  memorandum  of  asso- 
ciation. 

Then  another  objection  is  taken  to  the 
validity  of  the  appointment.  It  is  pre- 
scribed by  article  58  of  table  A,  that  at 
the  first  ordinary  meeting  after  the  regis- 
tration of  the  company  the  whole  of  the 
directors  shall  retire  from  office;  and  it 
is  said,  therefoi-e,  that  on  the  20th  of 
August  at  the  general  meeting,  which  for 
this  purpose  I  assume  to  have  preceded 
the  board  meeting  of  the  same  date,  they 
did  retire.  Well,  what  is  the  result  of 
that?  Article  61  provides  that  the  com- 
pany at  the  general  meeting  at  which  any 
directors  retire,  in  manner  aforesaid,  shall 
fill  up  the  vacated  offices  by  electing  a  like 
nvunber  of  persons.  What  took  place  t  I 
have  read  the  resolution,  and  that  seems 
to  me  to  be  a  resolution  which  at  all  events 
is  valid  to  this  extent,  that  it  continued  in 
office  the  then  present  directors.  It  may 
be  that  part  of  that  resolution  was  invalid, 
and  that  the  directors  could  not  be  validly 
entrusted  by  a  general  meeting  with  the 
appointment  of  other  or  further  directors 
in  cases  to  which  table  A  did  not  apply ; 
but  it  does  seem  to  me  that  that  is  a  suf- 
ficient expression  of  the  will  of  the  meet- 
ing that  the  then  present  directors  who 
are  named  in  that  resolution  should  con- 
tinue in  office.  Besides  that,  there  is  this 
further  observation  to  make.  By  article  62 
it  is  provided  that  if  at  any  meeting  at 
which  the  election  of  directors  ought  to 
take  place,  the  places  of  the  vacating 
directors  are  not  filled  up,  the  meeting 
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shall  stand  adjourned  till  the  same  day  in 
the  next  week  at  the  same  time  and  place ; 
and  if  at  such  a(^oumed  meeting  the  places 
of  the  vacating  directors  are  not  filled  up, 
the  vacating  directors,  or  such  of  them  as 
have  not  had  their  places  filled  up,  shall 
continue  in  office  until  the  ordinary  meet- 
ing in  the  next  year,  and  so  on  from  time 
to  time  until  their  places  are  filled  up. 

Now  it  is  quite  true  that  an  adjourned 
meeting  did  not  take  place  here,  supposing 
that  the  resolution  of  the  20th  of  August 
was  ineffective.  But  it  seems  to  me  that 
that  portion  of  article  62  might  very  fedrly 
be  read  as  being  a  clause  of  that  nature 
which  is  commonly  described  as  directory 
only,  and  that  the  meaning  of  it  is,  that 
if  for  any  reason  either  the  first  meeting 
or  the  adjourned  meeting  at  which  the 
election  of  directors  ought  to  take  place 
does  not  proceed  validly  to  fill  up  the  place 
of  the  vacating  directors,  then  they  are  to 
continue  in  office.  I  think,  therefore,  that 
three  directors  were  validly  in  office  on 
the  20th  of  August.  Those  three  made 
the  allotment  of  the  200  shares,  and  it 
appears  to  me,  therefore,  that  that  allot- 
ment is  binding. 

Then  the  question  with  regard  to  the 
300  shares  is  this.  Mr.  Kennedy  admits 
that  he  applied  for  them  and  received  an 
allotment  letter.  That  is  confirmed  by 
the  allotment  book  of  the  company,  which 
is  evidence  against  him,  I  having  held  that 
he  is  a  contributory  to  the  extent  of  200 
shares,  under  section  154  of  the  Companies 
Act,  and  that  book  shews  that  the  allot- 
ment was  made  on  the  29th  of  September. 
That  is  prima  facie  evidence.  It  is  true 
that  there  is  no  record  of  any  board  or 
committee  meeting  having  been  held  on 
that  day ;  but  the  minutes  ceased  to  be 
kept  after  the  20th  of  August.  The  ad- 
mission of  Mr.  Kennedy,  coupled  with  the 
entry  in  the  book,  constitute  prima  facie 
evidence  of  the  allotment,  although  thei'e 
is  no  record  of  a  board  or  committee  meet- 
ing ;  and  it  has  been  held  in  In  re  The 
North  HaUeribeagle  Compavj/ ;  KnigJit^s 
Case  (5),  among  other  cases,  that  the  entry 
of  a  resolution  in  a  minute  is  not  essential 
to  the  validity  of  the  resolution  which  is 
proved  aliunde,  even  in  a  case  which  re- 

(i5)  86  Law  J.  Hep.  Chaao.  317;  Law  Rep. 
9  Chanc.  821. 


lates  to  forfeiture,  and  which,  as  is  well 
known,  must  be  proved  in  the  strictest 
manner.  It  seems  to  me  that  in  that 
state  of  things  the  burden  of  proving  that 
a  valid  allotment  was  not  made  fiJls  on 
Mr.  Kennedy.  It  appears  to  me  that  he 
has  not  fulfilled  that  obligation.  All  that 
he  has  done  is  to  point  to  the  resolution 
under  whioh  Messrs.  Smith  &  Fenwick 
were  authorised  to  allot  the  shares  as 
applied  for.  There  is  no  evidence  that 
that  resolution  was  acted  on,  and  there 
being  at  the  time,  at  all  events,  three 
valifiy  elected  directors  who  were  com- 
petent to  make  the  allotment  of  300  shares 
in  September,  I  think  that  the  onus  which 
is  thrown  on  the  respondent  has  not  been 
discharged  by  him.  I  hold,  therefore, 
that  he  must  be  settled  on  ^e  list  as  a 
contributory  in  respect  of  the  500  share8. 

Solicitors— Trinders  &  Co.,  for  liqaidator;  W. 
H.  Smith  k  Son,  for  respondent. 


Kekkwich    J   r^^  0«U>Bli,  APSIMOH  AND 
fsQO  )      COMPANY  V.   THB  TOWER- 

t      16  17    #    ®^  bmdob  flour  80c1bty 
10,  ^'-    (^   (limited). 

Paten^^-Infringemeni — Injunction  and 
Damages — Pariiee  to  Action — Mortgage  of 
Patent  —  Proprietor — Register  —  Patents 
d:c.  Act,  1883,  secUons  23  and  S7— Patents 
<Lc,  Act,  1888,  section  21. 

The  holder  of  a  m^ortgage  of  a  patent, 
whose  name  is  entered  in  the  register  of 
pcbtents,  is  a  proprietor  of  the  patent,  cvnd 
an  action  for  an  injunction  and  damages 
in  respect  of  alleged  infringement  of  the 
patent  ca/nnot  be  maintained  by  the  mort- 
gagor unthout  the  mortgagee  as  a  co- 
plaintiff'. 

The  plaintiff  company  claimed  an  in- 
junction and  damages  in  respect  of  the 
alleged  infringement  of  letters  patent, 
1878,  No.  2470,  for  "improvements  in 
apparatus  for  separating  substances  by 
means  of  sieves,  and  in  the  mode  of 
opeiuting  parts  of  the  same/'  granted  to 
P.  van  Gelder,    who  had    assigned  the 
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Van  €Mder,  Aptimon  4*  Co,  v.  rom$rhy  Bridge 
patent  to  the  plaintiff  company.  The 
assignment  to  them  was  registered  on  the 
22nd  of  February,  1886,  and  on  the  same 
day  a  mortgage  of  the  patent  by  the 
plaintiff  company  to  the  Halifox  Joint- 
Htock  Banking  Company  was  also  res- 
tored. The  mortgage  was  in  the  form 
of  an  absolute  assignment  subject  to  re- 
demption, with  a  proviso  that  the  mort- 
gagor should  not  be  at  liberty  to  grant 
Uoenoes. 

Four  other  mortgages  were  also  subse- 
quently registered,  each  of  them  being  by 
way  of  assignment.  It  was  objected,  as  a 
defence  to  the  present  action,  that  the 
plaintiffs  were  not  entitled  alone  to  main- 
tain the  action,  as  they  were  not  the  re- 
gistered proprietors. 

Aston^  Q.G,  (Bousfidd  and  NdU  with 
him),  opened  the  case. 

Sir  R.  Webster  (The  Att&mey-OenerdC) 
and  WcyrmingUm,  Q,G.  (MouUon,  Q,C,<, 
Caarpmady  and  RoehiU  with  them),  for  the 
defendants. — ^The  plaintifEs  are  not  the 
persons  entered  on  the  register  as  the  pro- 
prietors of  the  patent,  and  have  not  power 
to  deal  with  it— Patents  <kc.  Act,  1883, 
section  87  (1),  Patents  <bc.  Act,   1888, 

(1)  The  aeotdoiui  under  diaoiusion  are  as 
f oUowB : — 

Section  23 :  "  (1)  There  shall  be  kept  at  the 
Patent  Office  a  book  called  the  Register  of 
Patents,  wherein  shall  be  entered  the  names 
and  addresses  of  grantees  of  patents,  notifica- 
Uons  of  aseignments  and  of  transmissions  of 
petente,  of  Uoenoes  under  patents,  and  of  amend- 
ments, extensions,  and  revocations  of  patento, 
and  such  other  matters  affecting  the  validity  or 
proprietorship  of  patents  as  may  from  time  to 
time  be  mescribed. 

*'(2)  The  Register  of  Patents  shall  be /^ma 
facie  evidence  of  any  matters  by  this  Act  directed 
or  anUiorised  to  be  inserted  therein. 

'*(3)  Ck>pie8  of  deeds,  licences,  and  any 
other  documents  affecting  the  proprietorship 
in  any  letters  patent  or  in  any  licence  there- 
under, must  be  supplied  to  the  comptroller  in 
the  prescribed  manner  for  filing  in  the  Patent 
Office." 

Section  87 :  **  Where  a  person  becomes  en- 
titled by  assignment,  transmission,  or  other 
operation  of  law  to  a  patent,  or  to  the  copyright 
in  a  registered  design,  or  to  a  registered  trade 
mark,  the  comptroller  shall,  on  request,  and  on 
proof  of  title  to  his  satisfaction,  cause  the  name 
of  such  person  to  be  entered  as  proprietor  of  the 
patent,  copyright  in  the  design,  or  trade  mark,  in 
the  register  of  patents,  designs,  or  trade  marks,  as 
the  CMC  may  be.    The  person  for  the  time  being 


sds 


section  21 .  The  mortgagees  are  assignees; 
and,  being  registered,  are  to  be  r^^rded 
as  proprietors — Patents  dec.  Acst,  1883, 
section  23  (1).  The  mortgagees  would 
not  be  bound  by  a  judgment  in  an  action 
to  which  they  are  not  parties.  The  mort- 
ars alone  are  not  entitled  to  recover 


lamages. 

Aiton,  Q,C,y  and  BauafiM,  in  reply. — 
The  plaintiffs  are  mortgagors  in  possession, 
and  have  control  overtiie  property  and  an 
interest  to  maintain  the  patent,  and  can 
obtain  the  relief  asked.  They  are  pro- 
tecting their  property  from  trespass.  "The 
registered  proprietor"  means  the  person 
registered  as  the  substantial  owner;  in 
this  case  the  mortgagors  are  the  substan- 
tial owners. 

If  necessary,  the  plaintifis  should  be 
allowed  an  opportunity  of  amending. 

Kekewich,  J.— The  question  Mling  for 
decision  is  one  of  considerable  importance, 
though  I  confess,  to  my  mind,  it  is  one 
free  from  all  reasonable  doubt.  Before 
expressing  my  opinion  upon  it,  I  wish  to 
make  two  preliminary  obeervations  closely 
connected  together.  In  the  first  place,  I 
desire  to  take  the  opportunity  of  repeat- 
ing my  regret  that  there  is  not  some 
better  way,  and  better  means,  than  there 
is  at  the  present  under  our  practice,  of 
trying  these  preliminary  questions  before 
trial,  before  cdl  the  expense  has  been  in- 
curred, at  the  cost  of  great  labour  and 
trouble  in  bringing  the  case  to  trial ;  and 
I  am  the  more  bold  to  express  that  from 
the  Bench,  because  I  have  heard  other 
Judges  do  the  same,  particularly  Lord 
Justice  Lush,  who,  as  I  know  some  of  us 
at  the  time  hoped,  intended  to  give  his 

entered  in  the  register  of  patents,  designs,  or 
trade  marks,  as  proprietor  of  a  patent,  copyright 
in  a  design,  or  trade  mark,  as  the  case  may  be, 
shall,  subject  to  any  nghts  appearing  from  such 
register  to  be  vested  in  any  other  penon,  have 
power  absolutely  to  assign,  grant  licences,  or 
to  otherwise  deal  with  the  same,  and  give 
effectual  receipts  for  any  consideration  for  such 
assignment,  licence,  or  dealing.  Provided  that 
any  equities  in  respect  of  suoh  patent,  design,  or 
trade  mark  may  be  enforced  in  like  manner  as 
in  respect  of  any  other  personal  property." 

Patents  Suo.  Act,  1888,  section  21:  <*In  sec- 
tion 87  of  the  principal  Act,  after  the  words 
'subject  to*  shall  be  added  the  words  *the 
provisions  of  this  Act  and  to.'  " 
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personal  attention  to  maJdng  some  rules 
that  would  enable  such  questions  to  be 
tried.  But,  secondly,  I  think  it  right  to 
add  that  under  the  system  as  at  present 
existing,  there  would  have  been  not  the 
Klightest  difficulty  in  trying  the  question 
long  before  any  expense  had  been  incurred, 
that  is  to  say,  immediately  after  the  de- 
fence had  been  delivered.  This  first  ob- 
jection which  I  am  now  considering  is  in 
limine.  It  is  the  objection  which  the  de- 
fendants put  forward  as  the  first  to  be 
tiied,  and  which  they  say  prevents  the 
necessity  of  any  other  question  being 
tried.  It  was  not  for  them  to  bring  it 
forward,  though  they  might  have  done  so. 
I  think  the  plaintifis  might  at  once  have 
brought  forward,  by  summons  or  applica- 
tion to  the  Court,  this  question,  and  asked 
the  Court  to  decide  it,  irrespective  of  any 
other  question  in  the  action,  and,  if  so,  we 
should  have  been  saved  all  this  time  to- 
day. Without  wishing  to  unduly  blame 
any  one,  I  cannot  forbear  fix)m  adding 
that  I  think  it  would  have  been  more 
satisfactory  if  I  had  been  told  yesterday 
afternoon  :  "  Before  we  go  into  any  other 
questions;  before  we  consider  the  details 
of  this  patent,  the  machineiy,  and  so 
forth,  there  is  a  question  of  law  which,  if 
it  is  decided  against  the  plaintiffs,  will 
make  all  further  considemtion  unneces- 
sary." However,  that  coui-se  has  not 
been  taken,  and  great  costs  have  been 
consequently  incurred,  which  must,  more 
or  less,  according  to  my  view  of  the  law, 
fall  on  the  plaintiffs,  who,  it  is  suggested, 
are  not  so  particularly  well  able  to  bear 
them.  Now,  as  regards  the  I'eal  question, 
it  is  simply  this.  The  plaintiffs  sue  as 
patentees — that  is  to  say,  they  sue  as 
assignees  of  the  patent,  which  was  not 
granted  to  them  originally — or,  if  you  will, 
as  proprietors  of  the  patent.  That  is  their 
title,  and  they  seek  for  the  ordinaiy  i-elief 
in  a  patent  case.  To  that  the  defendants 
say,  in  the  plainest  possible  language, 
"You  ai-e  not  the  proprietoi-s" — ^and  that 
is  the  question  to  be  tried.  What  is  the 
i-esult,  if  they  are  not  the  proprietoi-s,  is  a 
subordinate  question.  Tlie  first  question  is, 
Are  they  proprietors  %  Thei-e  is  produced 
to  me  a  mortgage,  properly  executed  and 
properly  registered.  I  say  a  mortgage, 
because,  though  I  do  not  forget  that  there 
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are  several  others  behind  it,  it  is  con- 
venient for  the  pi-esent  purpose  to  bear 
in  mind  only  the  mortgage  of  the  31st  of 
December,  1885,  registered  on  the  22nd 
of  February,  1886,  to  the  Halifax  Joint- 
Btock  Banking  Company.  That  is  a 
mortgage  in  a  form  with  which  all  con- 
veyancers ai«  familiar — a  mortgage  to  a 
banking  company  to  secure  an  account 
cun*ent,  modified  according  to  the  later 
form  of  the  Conveyancing  Act,  by  making 
the  patentees,  the  plaintiff  assign  as 
beneficial  owners  so  as  to  abbreviate  the 
pai-chment.  There  is  a  covenant  to  pay, 
tuid  then  there  is  an  absolute  assignment 
of  the  patent,  subject  only  to  redemp- 
tion. The  redemption  is  on  payment  ,of 
the  amount  secui-ed  by  the  covenant,  that 
which  the  plaintiffs  from  time  to  time 
owe  to  their  bankers ;  but  in  the  mean- 
time, and  until  redeemed,  the  Halifax 
Joint-Stock  Banking  Company  (Limited) 
are  the  owners  by  assignment  of  the 
pitent.  Tliat  is  no  new  law.  A  patent 
hiis  always  been  assignable,  and  has  been 
one  of  those  things  which,  not  being  land, 
or  an  interest  in  land,  has  always,  by  force 
of  the  patent  law,  been  assignable  at  law 
as  well  as  in  equity.  The  legal  estate, 
as  conveyancers  have  it,  pa^jses  by  the 
deed,  which  of  counse  has  to  be  pix)perly 
i-egistered.  Tlie  Attorney-General  says 
that  thera  is  some  little  inaccuracy  in 
speaking  of  a  moitgagor  of  a  patent  in 
possession.  That  is  so — there  is  a  little 
inaccuracy ;  but  I  cannot  help  thinking  it 
is  a  convenient  phrase  neveitheless,  be- 
cause we  all  know  what  a  mortgagor  in 
possession  is,  and  a  moHgagor,  I  think, 
may  be  in  possession  of  a  patent  for  some 
purposes.  What  it  exactly  means  is,  I 
admit,  not  so  ea.sy  to  define,  but  thei*e  it 
is  on  the  register.  It  is  registered  in 
the  manner  which  the  mles  pi*ovide. 
The  deed  professes  to  pass,  and  does  pass, 
what  I  call  the  legal  estate  in  the  pa- 
tent for  want  of  a  better  phi*ase ;  and  it 
seems  to  me  that  though  as  between  the 
imi'ties  themselves  thei^e  are  rights  which 
inteifere  with  the  absolute  ownership, 
there  is  the  power  of  i-edemption,  there 
is  a  right  to  an  account  and  so  on, 
still,  the  proprietor  is  the  moi'tgagee  who 
has  had  the  patent  assigned  to  him. 
Then  does  the  register  in  any  way  inters 
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fere  with  that  f  The  bank  have  been  re- 
gistered as  mortgagees.  It  may  be  con- 
venient so  to  register  them,  and  there 
cannot  in  my  view  be  any  injury  done  by 
80  registering  them,  becs&use  the  deed  is 
necesttuily  referred  to.  The  deed  is  on 
the  file,  which  must,  I  think,  be  taken  to 
be  part  of  the  register;  and  any  person 
having  notice  of  the  assignment — that  is  to 
say,  of  the  mortgage — from  the  register, 
has  notice  also,  of  course,  and  is  told  of 
the  deed,  and  it  is  his  &ult  if  he  does  not 
ascertain  the  exact  nature  of  the  deed. 
But  it  deserves  great  consideration  at  the 
hands  of  those  whose  duty  it  Ls  to  look 
after  such  things,  whether  any  assignee 
ought  not  to  be  registered  as  mortgagee 
simply,  and  not  as  an  assignee  by  way  of 
mortgage.  With  that,  however,  I  have 
nothing  now  to  do. 

Now  is  there  anything  in  the  Act  which 
in  the  slightest  degree  interferes  with  it  % 
I  have  put  it  in  that  way,  because  it  seems 
to  me  that  if  I  find  an  assignment  by  the 
proprietor  to  a  person  reserving  some  rights 
stall  in  the  patent,  there  being  an  absolute 
assignment,  and  that  assignment  regis- 
tered, I  am  bound  to  regard  the  person  to 
whom  the  assignment  is  made  as  the 
owner  of  the  legal  estate,  unless  the  Act 
says  something  to  the  contrary.  Mr. 
Aston  endeavoured  to  prove  that  there  is 
something  in  the  Act  to  the  contrary.  To 
my  mind,  if  the  Act  be  looked  into,  these 
sections  having  been  canvassed  both  by 
him  and  bythe  Attomey-€reneral,they  all 
point  the  other  way.  The  85th  section 
must  not  be  forgotten,  which  excludes 
trusts.  The  87th  section,  which  only 
speaks  of  "assignment,  transmission,  or 
other  operation  of  law,"  does  not  speak  of 
any  such  rights  as  of  a  mortgagor  sub- 
ject to  redemption.  They  all  point,  to  my 
mind,  to  the  ordinary  rule  of  law  holding 
good,  and  that  an  assignment  is  an  assign- 
ment, although  there  may  be  an  equity  of 
redemption  behind.  Therefore,  as  regards 
that,  it  seems  to  me  that  the  plamtiffs 
cannot  pretend  to  be  proprietors  of  the 
patent  which  they  have  assigned  to  the 
Hali&z  Joint-Stock  Banking  Company. 
*  But  then,"  says  Mr.  Aston,  "  notwith- 
standing that,  I  am  entitled  to  sue.  I  am 
a  mortgagor  in  possession,  and  I  am  en- 
titled to  protect  my  rights."     That,  no 
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doubt,  is  the  reason  why  the  inaccurate 
expression  "mortgagor  in  possession"  is 
objectionable.  Wlbat  rights  lias  he)  I 
do  not  say  he  has  none,  and  I  am  not 
called  upon  to  decide  the  question  whether 
under  this  particular  mortgage  he  can 
grant  licences  for  his  own  benefit ;  nor  how 
&r  the  mortgagee  can  control  a  power  of 
granting  licences  without,  so  to  speak, 
taking  possession — ^an  inaccurate  expres- 
sion again — of  the  patent.  But  the  mort- 
gagee has  full  power  under  this  deed  to 
grant  licences.  He  has  full  power  under 
this  deed  to  sell — fettered,  of  course,  by  the 
provision  between  the  two  parties  that  those 
powers  shall  not  be  exercised  unless  and 
until  certain  de&ults  have  occurred,  and 
until  certain  notices  have  been  given,  but 
not  so  as  to  prevent  a  good  title  being  made 
to  the  purchaser  or  licensee,  who  is  not 
bound  to  enquire  whether  the  provided 
events  have  happened  or  the  provided  • 
notices  have  been  given.  It  follows  that 
the  mortgagors,  the  plaintiffs,  are  really  in 
the  position,  so  far  as  they  have  any  estate 
at  aU,  of  strictly  fettered  owners — persons 
who  are  not  able  to  act  for  themselves,  and 
they  are  not  in  possession  of — ^to  use  a 
doubtftd  phrase  again — ^the  estate,  so  as 
to  assert  any  rights  of  ownership  over  it. 
They  may  have  some  rights,  and  they  may 
have  a  right  to  sue  for  some  purposes,  and 
Mr.  Aston  says,  "Surely  I  am  entitled 
to  sue  for  an  injunction  to  prevent  tres- 
pass; surely  I  am  entitled  to  sue  for 
damages,  and  to  have  damages  assessed, 
though  they  may  not  be  payable  to  me." 
As  regards  the  assessment  of  damages, 
and  equally  as  regards  much  else,  how 
can  the  damages  be  assessed  when  the 
damage  is  not  to  the  plaintiffe,  but  to  some 
other  persons  whose  patent  is  infringed  1 
An  injunction  is  a  wide  term.  Whether 
they  can  sue  for  an  injunction  or  not,  I 
am  not  called  upon  to  determine.  But  to 
talk  of  damages  and  an  injunction,  as  if 
that  were  the  object  of  the  action,  is  to 
put  the  subordinate  relief  first,  and  to 
forget  the  substance  ?  What  is  the  sub- 
stance 1  The  substance  is  that  the  plain- 
tifis  say  that  they  are  entitled  to  the 
benefit  of  certain  letters  patent.  They 
ask  the  Court  in  substance  to  declare 
that  they  are  entitled  to  those  letters 
patent.     The  Court  would  be  stultifying 
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itself  to  make  any  declaration  of  the  kind, 
either  in  form  or  in  substance.  Theyask  the 
Court  to  decide  that  the  letters  patent  are 
valid.  The  Court  might  decide  that,  ac- 
cording to  the  plaintiffii"  contention,  in  the 
presence  of  the  plaintiff  and  the  defen- 
dants, and  have  to  try  it  over  again  the 
very  next  day  between  the  plaintifb  and 
one  of  their  mortgagees,  who  would  not 
be  bound  by  any  such  decifflon.  The 
question  of  validity,  of  course,  involves 
novelty,  and,  therefore,  all  these  questions 
of  anticipation.  Some  one  of  these  mort- 
gagees may  have  satisfied  himself  that  he 
haa  an  excellent  title,  because  he  is  able  to 
give  an  answer  to  some  claim  of  anti- 
cipation which  may  not  be  known  to 
counsel,  or  the  solicitors  who  instruct 
them.  Any  of  the  mortgagees  woidd 
be  entitled  to  say  the  next  day,  "  True, 
the  Court  has  held  this  patent  to  be  in- 
valid, because  it  was  anticipated  by  such 
and  such  a  patent  or  such  and  such  a  pub- 
lication, but  I  have  got  a  complete  answer 
to  that,  and  you  must  try  the  question 
over  again  with  me."  To  ask  the  Court, 
in  the  presence  of  the  mortgagors,  to  de- 
cide all  these  questions,  without  any  power 
of  binding  the  mortgagees,  would  be  con- 
trary to  the  whole  course  of  judicial  prac- 
tice, and,  to  my  mind,  would  be  a  monstrous 
absurdity.  I  think  that  it  is  impossible 
for  the  plaintifQi  to  maintain  this  action, 
standing  alone,  and  that  the  first  objec- 
tion is  a  fatal  one. 

On  a  subsequent  day  the  case  was  again 
in  the  paper,  when  the  plaintifiTs'  counsel 
stated  that  the  mortgagees  refused  to  join 
as  co-plaintiflfe,  and  thereupon  judgment 
was  given  for  the  defendants,  with  costs 
on  the  higher  scale,  but  no  certificate  was 
granted  in  respect  of  their  particulars  of 
objections. 

Solidtora— -Walker  k  Whitfield,  agents  for 
Hnmphreys  k,  Hirst,  Halifax,  for  plaintiffs ; 
Wilson,  firistows  &  Oarpmael,  for  defendants. 


[IN  THE  OOUBT  OF  APPEAL.] 
Cotton,  L.  J. 

In  re  MUflrcHBE. 

QBOVn  V,   HUSIHSE. 


LlNDLET,  L.  J. 

Lopes,  L.J. 
1890. 
Jan.  27. 


WiU  —  Ci/iMiruoUon  —  S^nbttituHcn  — 
LegcOee  dead  at  Daie  of  WiU, 

Tegtatrix  directed  her  residua/ry  eeiate  to 
he  equally  divided  between  her  nephewa  and 
nieces  not  be/ore  named,  "  but  should  any 
of  them  be  dead  before  me  I  then  direct  thai 
his  or  her  sha/re  shall  be  equally  divided 
between  his  or  her  children  "  : — Held,  that 
the  children  of  nephews  and  nieces  dead  at 
the  date  of  the  wUl  were  not  entitled  to  take 
under  the  bequest, 

Christopherson  v,  Naylor  (1  Mer.  320) 
approved  andfoUotoed. 

This  waa  an  appeal  from  a  decision  of 
Kay,  J.,  in  chambers. 

Jane  Dale  Musther,  spinster,  by  her 
will  dated  the  12th  of  June,  1884,  after 
appointing  executors,  made  various  pecu- 
niary bequests  in  fiivour  of  several  of  her 
nephews  and  nieces  by  name,  and  the  will 
then  proceeded  bb  foUows :  '*  I  direct  that 
after  the  payment  of  my  funeral  and 
other  necessary  expenses,  all  the  rest  and 
residue  of  my  property  of  whatever  de- 
scription be  equally  divided  between  my 
other  nephews  and  nieces,  sons  and 
daughters  of  my  late  brothers  Qeorge, 
John,  William,  and  Christopher,  not  be- 
fore named,  but  should  any  of  them  be 
dead  before  me  I  then  direct  that  his  or 
her  share  shall  be  equally  divided  between 
his  or  her  children." 

The  testatrix  died  on  the  24th  of  De- 
cember, 1888,  leaving  several  nephews 
and  nieces  her  surviving. 

One  of  her  nieces  and  two  of  her 
nephews  who  would  have  been  entitled  to 
participate  in  the  residuary  bequest,  if 
living,  died  before  the  execution  of  the 
will,  leaving  children  living  at  the  death 
of  the  testatrix. 

A  summons  was  taken  out  by  the  exe- 
cutors to  determine  whether  sudi  children 
were  entitled  to  share  in  the  residue. 
Kay,  J.,  held  that  the  case  was  undistin- 
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ffuish&ble  from   Ghristophermm  v.  Naylor 
(1),  and  that  the  children  of  parents  dead 
at  the  date  of  the  will  were  not  entitled. 
The  children  appealed* 

Mareyy  for  the  appellants. — Christopher- 
mm  V.  Baylor  (1)  was  not  followed  in  In 
re  SmUh*8  Trusts  (2).  I  submit,  apart 
from  the  authorities,  that  the  more  rea- 
sonable construction  is  to  let  in  the  issue 
of  parents  dead  at  the  date  of  the  will.  In 
re  SihUt/s  Trusts  (3)  shews  that  a  testator 
might  have  an  intention  in  favour  of  a 
class  of  persons  some  of  whom  were  dead 
at  the  date  of  the  will.  If  the  language 
had  been,  "the  share  which  the  parent 
would  have  taken,"  it  could  not  be  disputed 
that  the  children  of  parents  dead  at  the 
date  of  the  will  would  take,  and  there  is 
no  substance  in  the  distinction — Loring  v. 
ThMM%  (4),  FhUlips  V.  FhiUips  (5),  In  re 
Pater's  Trust  (6),  and  Adams  v.  Adams 
(7).  In  the  last  two  cases  Malins,  Y.C, 
e^ressed  his  dissent  from  Christopherson 
V.  Naylor  (1).  Very  slight  circumstances 
have  been  held  sufficient  to  exclude  the 
role  in  that  case — Jwrvis  v.  Pond  (8)  and 
GouHmg  v,  Thompson  (9). 

Christopherson  v.  Naylor  (1)  is  distin- 
guishable on  two  grounds — ^firot,  because 
there  the  gift  was  to  every  child,  &c., 
*'  which  shall  be  living  at  the  time  of  my 
death  " ;  secondly,  beoEtuse  the  word  used 
in  the  gift  over  wafi  "  legacy,"  not  share, 
and  it  has  been  considered  impossible  that 
a  testator  could  have  intended  to  give  a 
legacy  to  a  dead  person. 

la  In  re  Chinery  ;  Chinery  v.  HtO,  (10), 
the  last  case  in  which  Christopherson  v. 
Naylor  (1)  was  followed,  the  interests  were 
life  interests  only,  and  in  that  caae  Stir- 
ling, J.,  expressed  his  own  preference  for 
the  view  of  the  late  Master  of  the  Bolls 
in  In  re  Smiths  Trusts  (2). 

(1)  1  Mer.  320. 

(2)  46  Law  J.  Bep.  Chanc.  d88fi;  Law  Bep. 
6  Ch.  D.  49711. 

(8)  46  Law  J.  Bep.  Chanc.  387;  Law  Bep. 
5Ch.D.494. 

(4)  1  Dr.  &  S.  497;  80  Law  J.  Bep.  Chanc. 
789. 

(6)  10  Jnr.  N.8. 1173. 

(6)  89  Law  J.  Bep.  Chanc.  102 ;  Law  Bep. 
8  Eq.  62. 

(7)  Law  Bep.  14  Eq.  246. 

(8)  9  Sim.  649 ;  8  Law  J.  Bep.  Chanc.  167. 

(9)  Law  Bep.  11  Eq.  366n. 
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U.  8.  Theobaldy  for  the  executors  and 
for  parties  interested  under  the  residuary 
bequest,  was  not  called  upon. 

Cotton,  L.J. — ^Mr.  Justice  Kay  has 
decided  this  question  on  the  ground  that 
it  was  covered  by  Christopherson  v.  Naylor 
(1).  I  think  it  is,  but  I  am  not  inclined  to 
go  into  all  the  cases  which  have  followed 
that  decision.  It  is  sought  to  distinguish 
Christopherson  v.  Naylor  (1)  from  the 
present  case  by  some  sUght  differences,  but 
I  do  not  thir^  that  it  can  be  fairly  dis- 
tinguished. It  is  enough  for  me  to  say 
that  Christopherson  v.  Naylor  (1)  has  al- 
most always  been  referred  to  with  respect. 
It  is  true  that  it  was  not  followed  in  In 
re  Smith's  Trusts  (2);  but  in  the  most 
recent  ca^  on  the  subject.  In  re  Chinery  ; 
Chinery  v.  Hill  (10),  Mr.  Justice  Stir- 
ing  felt  unable  to  treat  In  re  Smith's 
Trusts  (2)  as  a  binding  authority,  because 
it  was  not  in  accordance  with  Christo- 
pherson V.  Naylor  (1).  But  let  us  look 
at  the  words  of  the  will.  [His  Lordship 
read  the  clauses  set  out  in  the  statement, 
and  continued  :]  As  I  read  that  bequest, 
the  gift  is  one  to  nephews  and  nieces  of 
the  testatrix  who  are  capable  of  taking — 
that  is,  to  nephews  and  nieces  who  were 
living  at  the  date  of  the  will — and  those 
nephews  and  nieces  were  only  intended  to 
take  provided  they  survived  the  testati-ix, 
for  the  gift  over  provides  for  the  event  of 
any  of  them  dying  after  the  date  of  the 
will  and  before  the  death  of  the  testatrix. 
In  my  opinion,  that  is  the  prima  Jade  and 
natural  meaning  of  those  words ;  and  no 
intention  can  be  attributed  to  the  testa- 
trix of  providing  for  what  had  happened 
before  the  date  of  the  will.  I  think 
that  Mr.  Justice  Kay  was  right,  and 
that  this  case  is  covered  not  only  by  the 
decision  in  Christopherson  v.  Nobylor  (1), 
but  also  by  the  reasoning  there  given. 

LiKBLEY,  L.J. — I  am  of  the  same  opi- 
nion. I  do  not  think  we  gain  much  as- 
sistance in  construing  a  will  from  looking 
at  the  cases.  They  rather  confuse  than 
assist  me ;  although  where  cases  lay  down 
some  general  rule  they  may  be  useful.  I 
have  long  been  familiar  with  Christopher^ 

(10)  57  Law  J.  Bep.  Chanc.  804 ;  Law  Bep. 
39Cli.  D.  614. 
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In  re  IfvstJi^r,  Apjp. 
son  V.   Naglor  (1).      That  decision  has 
often  been  criticised|  and  oocasionaU^r  dis- 
approved,  and    in    particular    by  Vice- 
^   Chisincellor  Malins  in  the  case  that  has 
been  cited  of  Adams  v.  Adams  (7).     But 
I  cannot  agree  with  him  in  his  criticism. 
Personally,  I  approve  that  decision,  and  I 
have  always  understood  it  to  be  good  law. 
But,  leaving  Christopher  son  v.  Naylor  {\) 
alone,  let  us  examine  and  deal  with  the 
language    of  this    will.      The    testatrix 
directs  that  the  residue  of  her  property 
is  to    be   equally    divided    between  her 
other  nephews  and  nieces,  the  sons  and 
daughters  of  certain  deceased  brothers. 
Now,  in   making   that   bequest,    is  the 
testatrix  leaving  her  property  to  some- 
body dead  before  the  will  is  made)    I 
cannot  conceive  a  woman  intending  to 
leave  her  money  to  a  person  who  is  dead 
before  the  date  of  the  will.     Prima  faciey 
when  a  man  leaves  his  money  to  people, 
he  means  live  people,  not  dead  people. 
That,  to  my  mind,  is  the  key  to  the  pro- 
blem.    Talong  that  as  our  starting-point, 
how  does  the  will  go  on  ?  "  But  should  any 
of  them  be  dead  before  me."    Now  who  are 
the  persons  referred  to  as  "  them  "  ?  Surely 
not  the  people  deceased  at  the  date  of  her 
will.     She  must  have  been  referring  to 
the  people  living  at  the  date  of  her  will, 
to  whom  she  had  already  given  her  money. 
I  think  the  appeal  fails. 

LoPES,  L.  J. — I  am  content  to  look  at 
the  words  of  the  will,  and  to  read  it  as  I 
find  it.  The  material  words  are  these : 
"  but  should  any  of  them  be  dead  before 
me,  then  I  direct,  Sic"  Whom  does  the 
testatrix  mean  by  "  them  "  I  Surely  she 
means  those  nephews  and  nieces  who  are 
then  living,  and  she  intends  to  provide  for 
such  of  them  as  shall  diA  ir  the  interval 
which  shall  elapse  between  the  date  at 
which  she  is  speaking  and  her  death. 
There  is  no  capacity  in  nephews  and 
nieces  dead  at  the  date  of  the  will  to  be 
members  of  the  class  to  whom  she  gave 
shares.     The  appeal  fails. 

Solicitors — J.  R.  Eldridge,  agent  for  C.  J.  Archer, 
Stockton-on-Tees,  for  all  parties. 


In  re  Rhodes. 

RHODES  V,   RHODES. 


[IN  THE   CHANCBRY  DIVISION  AND  IN 
THE  COURT  OF  APPEAL.] 

Kay,  J. 

1889. 
Nov.  27. 
Cotton,  L.J. 

LiNDLEY,  L.J. 
Lopes,  L.J. 

1890. 
Feb.  15,  17. 

Ltmatic  not  so  /ound — Maint^iance — 
Necessaries — Implied  Contract. 

The  law  implies  an  oUigation  on  behalf 
of  a  lunatic  f  thou>gh  not  so  found  by  in- 
quisition,  topay/or  necessaries  supplied. 

Dictum  in  In  re  Weaver  (Law  Bep. 
21  Ch.  D.  615,  619)  dissented  from. 

Per  The  Court  of  Appeal: — Where  a 
luna^  is  maintained  at  a  cost  and  in  a 
manner  suitable  to  his  condition  in  Ufe^ 
the  fa/St  that  he  might  ha/&e  been  «natn- 
tained  at  a  less  cost  is  not  an  answer  to  a 
claim /or  necessaries. 

Claim/or  necessaries  against  the  esttUe 
of  a  deceased  lunatic  not  so  found  dis- 
allowed on  the  evidence. 

Decision  of  Kay,  J.,  afwmed. 

This  was  an  appeal  from  a  decision  of 
Kay,  J.  In  1885  an  action  was  com- 
menced for  the  administration  of  the 
estate  of  Charlotte  Rhodes,  a  person  of 
unsound  mind  not  so  found  by  inqui- 
sition, by  some  of  the  next-of-kin  of 
the  deceased,  against  Arthur  Charles 
Bhodes,  who  was  the  administrator  of  her 
estate.  The  object  of  the  action  was  to 
determine  the  question  whether  the  de- 
fendant was  entitled  to  retain  out  of  the 
estate  sums  amounting  to  1,1  lOZ.,  for  ex- 
penses incurred  in  the  maintenance  of  the 
lunatic.  The  circumstances  under  which 
this  expenditure  was  incurred  were  as 
follows  :  The  lunatic  was  kept  in  a  private 
asylum  from  1855  until  her  death  in 
1881,  at  an  annual  cost  of  140^.  The 
annual  income  of  the  lunatic  amounted  on 
an  average  to  86^.  The  deficiency  was 
supplied  first  by  her  brother  Charles 
Henry  Rhodes,  and  after  his  death,  which 
occurred  in  1875,  by  the  defendant  Arthur 
Charles  Rhodes  (who  was  a  son  of  Charles 
Henry  Rhodes),  and  his  brother  and 
sisters. 
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The  claim  of  the  defendant  was  made 
partly  as  executor  to  his  &ther,  and  partly 
on  behalf  of  himself  and  his  brother  and 
sisters.  The  defendant  and  his  brother 
and  sisters  were  some  of  the  next-of-kin 
of  the  lunatic.  The  lunatic  weus  a  per- 
son of  good  social  position,  and  there 
was  evidence  to  shew  that  her  main- 
'  tenance  at  the  asylum  was  suitable  to  her 
station  in  life.  The  chief  clerk  disallowed 
the  claim.  He,  however,  found  that  the 
payments  made  by  the  defendant  and  his 
sisters  were  not  made  with  the  intention 
of  making  a  gift  to  the  lunatic.  With  re- 
gard to  the  payments  made  by  the  defen- 
dant's &ther  and  brother,  he  found  that 
the  evidence  was  insufficient  to  shew  with 
what  intention  they  were  made.  He  also 
found  that  there  were  no  debts  due  from 
the  lunatic's  estate.  A  summons  was 
then  taken  out  by  the  defendant  to  vary 
the  certificate  by  allowing  the  claim. 

Benahaw,  Q,C.^  and  PhiUpotte,  for  the 
summons. — ^The  extra  payments  were  for 
necessaries,  and  the  Court  will  imply  a 
contract  on  the  part  of  a  lunatic,  whether 
so  found  or  not,  to  pay  for  necessaries 
— Howard  v.  Dighy  (1),  In  re  Gibson  (2), 
In  re  Ma/nna/n'a  Trusts  (3),  In  re  Wearier 
(4),  In  re  Webster  ;  The  Gua/rdioms  of  the 
Derby  Union  v.  Sharratt  (5),  Wentioorth 
V.  Tubb  (6),  BaaUer  v.  Lord  Portsmouth 
(7),  Nelsim  v.  Buncombe  (8),  Mamhy  v. 
ScoU  (9),  and  WiUiams  v.  WentworOh  (10). 

[Kay,  J.,  referred  to  Chester  v.  Bolfe 
(11)  and  V<me  v.  Vane  (12).] 

The  Statute  of  Limitations  does  not  bar 
a  claim  by  an  administrator — Thompson 
V.  Cooper  \\Z\ 

MiUa/Ty  Q.C.f  and  Curtis  Price,  for  the 

(1)  2  CI.  &  F.  634.  663. 

(2)  Law  Rep.  7  Chanc.  52. 

(3)  Law  Rep.  8  Ch.  D.  256. 

(4)  Law  Rep.  21  Ch.  D.  615. 

(5)  54  Law  J.  Rep.  Chanc.  276 ;  Law  Rep. 
27  Ch.  D.  710. 

(6)1  You.  &  C.C.C.  171;   6  Jur.  o.s.  980; 

2  You.  &  C.C.C.  537;  12  Law  J.  Rep.  Chanc.  61. 

(7)  6  B.  &  C.  170. 

(8)  9  Beav.  211 ;  15  Law  J.  Rep.  Chanc.  296. 

(9)  Sid.  109, 112;  2  Sm.  L.C.  466,  476. 

(10)  6  Beav.  325. 

(11)  23  Law  J.  Rep.  Chanc.  233. 

(12)  45  Law  J.  Rep.  Chano.  881 ;  Law  Rep. 

3  Ch.  D.  124. 

(13)  1  Coll.  81,85;  13  Law  J.  Rep.  Chano.  416. 


plaintiffs,  the  respondents,  were  not  called 
upon. 

Kay,  J, — In  my  opinion  the  chief 
clerk's  certificate  is  perfectly  right.  There 
is  a  question  of  considerable  interest  and 
importance,  whether  any  person  who  sup- 
plies necessaries  for  a  lunatic  can  recover 
the  costs  of  those  necessaries  at  law  or  in 
equity  as  a  debt  against  the  lunatic,  on 
the  ground  of  there  being  an  implied  con- 
tract on  the  part  of  the  lunatic  that  there 
should  be  such  repayment.  Now,  I  con- 
fess for  myself  that  I  do  not  feel  the  diffi- 
culty. An  infent  cannot  enter  into  any 
binding  contract  at  all,  and  yet  the  law 
implies  a  contract  on  the  part  of  an  infant 
where  necessaries  are  supplied.  It  is, 
therefore,  not  an  answer  to  say  that  a 
lunatic  cannot  himself  contract.  But  this 
question  has  been  considerably  argued  and 
discussed,  and  there  is  a  considerable  body 
of  authority  upon  it  which  is  of  great 
weight.  Take,  first  of  all,  the  case  of 
Howard  v.  Digby  (1),  in  the  House  of 
Lords.  The  lunatic  had  been  so  found 
by  inquisition,  but  the  claim  made  was 
for  necessaries  supplied  before  the  lunatic 
was  so  found.  Lord  Brougham  in  that 
case  said :  "  Upon  what  ground  are  all 
these  allowances  made )  Not  from  kind- 
ness, not  from  charity,  not  for  the  con- 
venience of  the  parties,  but  because  they 
are  debts;  because  in  the  eye  of  that 
Court,  be  it  a  Court  of  law  or  of  equity, 
or  the  Chancellor  sitting  in  lunacy,  they 
are  valid  debts  incurred  by  the  insane 
person,  and  are  discharged  by  the  justice 
of  the  Court."  The  point  came  before 
Lord  Justice  Knight-Bruce,  when  Vice- 
Chancellor,  in  Wentworth  v.  Tubb  (6), 
where  a  bill  was  filed  by  the  plaintiff,  as 
administrator  and  creditor  of  the  lunatic, 
against  the  heir-at-laW  of  the  lunatic,  who 
was  also  a  lunatic,  and  his  committee, 
praying  payment  out  of  a  certain  real 
estate  which  had  descended  from  the  de- 
ceased to  the  defendant,  the  heir-at-law, 
there  being  no  personal  assets.  This 
claim  was  founded  on  a  report  made  by 
the  Master  in  the  lunacy  of  the  deceased, 
by  which  he  found  that  the  deceased  had 
been  maintained  and  provided  with  ne- 
cessaries at  the  sole  expense  of  the  plain- 
tiff ftx)m  the  issue  of  the  commission  in 
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lunacy  to  the  death  of  the  lunatic.  Vice- 
Chancellor  Knight-Bruce  said :  "  The 
debt,  if  it  is  one,  became  due  from  the 
lunatic  by  operation  of  law ;  or,  in  other 
words,  upon  a  contract  raised  by  implica- 
tion of  law.  If  I  were  satiiied  that 
there  could  be  no  such  contract,  that 
there  could  be  no  liability  so  raised,  it 
would  be  my  duty  to  dismiss  the  bill ;  but 
I  am  not  so  satisfied."  He,  therefore, 
directed  an  enquiry,  and  the  case  came 
before  Lord  Lyndhurst  on  appeal,  and  is 
reported  in  the  6th  Jurist  (o.s.),  p.  980. 
The  Lord  Chancellor  said  during  the 
argument,  "  If  a  party  applies  money  for 
the  benefit  of  a  lunatic,  with  his  consent 
and  without  fraud,  it  is  a  debt  which  can 
be  enforced  against  the  lunatic.  The  law 
constitutes  it  a  debt  for  the  benefit  of  the 
lunatic,  and  if  he  dies,  it  is  payable  out 
of  his  estate.  The  rule  applies  only  to 
necessaries,  and  there  are  several  decisions 
to  that  eflfect  which  have  always  been  ac- 
quiesced in."  That  is  open  to  this  obser- 
vation, that  the  words  "  with  his  consent " 
can  hardly  have  been  used  by  the  Lord 
Chancellor,  because  the  consent  of  a 
lunatic  would  have  been  a  nullity.  He  is 
also  reported  to  have  said  :  "  Where  ne- 
cessaries are  furnished  to  a  lunatic,  and  no 
fraud  or  imposition  is  practised  upon  him 
by  the  party  furnishing  them,  the  lunatic 
is  bound  to  pay  for  them,  as  being  a  debt 
due  from  him  to  such  party,  and,  if  a  debt 
upon  his  decease,  his  estate  is  chargeable 
with  it."  Then,  referring  to  the  words  of 
Lord  Brougham  which  I  have  read,  he 
says  :  "  He,  therefore,  considers  them  as 
debts  due  from  the  lunatic,  and,  if  debts, 
they  are  a  charge  upon  the  estate."  And 
he  dismissed  the  appeal.  In  the  case  of 
WUliama  v.  Wentworth  (10),  this  matter 
came  before  Lord  Langdale,  who  said : 
"  It  was  argued  in  this  case  that,  however 
beneficial  to  the  lunatic  the  expenditure 
may  have  been,  yet  as  the  lunatic  was  in- 
capable of  contracting,  no  debt  could  be  con- 
stituted ;  but  I  am  of  opinion  that  in  the 
case  of  money  expended  for  the  necessary 
protection  of  the  person  and  estate  of  the 
lunatic,  the  law  wQl  raise  an  implied  con- 
tract, and  give  a  valid  demand  or  debt, 
against  the  lunatic,  or  his  estate,  and  that 
under  the  circumstances  of  this  case  a  debt 
was  constituted,  and  that  payment  of  it 


may  be  obtained  out  of  the  real  estate,  if 
the  personal  estate  be  insufficient.  Any 
other  conclusion  would,  83  it  appears  to 
me,  be  extremely  dangerous,  as  well  aa 
contrary  to  the  principles  upon  which 
several  cases  have  been  decided.  That 
which  is  necessary  for  the  protection  of 
the  person  and  estate  of  the  lunatic  may 
well  be  subjected  to  question  and  con- 
sideration ;  but  when  a  demand  is  made 
in  respect  of  a  necessary  of  that  kind,  I 
do  not  see  how  it  is  to  be  distinguished  in 
principle  frt)m  a  demand  arising  in  respect 
of  the  supply  of  food  and  clothing.  A 
debt  is  constituted  by  reason  of  a  con- 
tract, which,  in  such  cases,  the  law  will 
supply,  and  it  rests,  as  I  conceive,  on  a 
&r  better  foundation  than  the  rule  which 
has  sometimes  been  referred  to,  that  a 
man  shall  not  be  allowed  to  stultify  him- 
self." 

The  point  came  before  Vice-Chancollor 
Knight-Bruce  again  in  the  same  suit 
of  WerUioorth  v.  Tuhb  (6),  where  the  costs 
on  an  unsuccessful  traverse  of  an  inquisi- 
tion of  lunacy  were  allowed  out  of  the 
lunatic's  estate.  The  Yice-ChanoeUor 
says :  "  I  apprehend  the  law  to  be  that  if 
a  man  is  alleged  to  be  a  lunatic,  whether 
truly  or  not,  he  may  employ  (as  far  as  he 
can  be  said  to  exercise  volition  on  the 
subject)  a  solicitor,  not  only  to  resist  the 
commission,  but  afterwards  for  the  pur- 
pose of  traversing  it,  and  that,  although 
the  proceedings  &il,  the  lunatic's  estate  is 
liable  for  the  costs,  subject  to  this — that 
if  anything  fraudulent  or  unfair,  or  per- 
haps I  may  go  as  &r  as  to  say  frivolous 
or  litigious,  appears  to  have  taken  place 
on  the  part  of  the  solicitor,  the  Court 
may  say  that  no  debt  arises."  There  is  a 
later  case  of  Nelson  v.  Duruxymhe  (8),  where 
Lord  Langdale  says:  "The  objection  is 
made  to  the  jurisdiction.  It  is  said  that 
as  no  lunacy  has  been  found  there  can  be 
no  implied  contract,  and  in  the  absence  of 
contract  the  Court  has  no  jurisdiction  to 
adjudicate  upon  the  claim.  It  is,  I  think, 
ti-ue  that  in  all  cases  of  implied  contract 
which  have  been  decided  there  has  been  a 
lunacy  actually  found ;  but  it  has  not  been 
determined  that  this  Court  will  not  take 
notice  of  what  is  done  in  respect  of  the 
property  of  persons  lunatic  though  not  ao 
found,  or  that  a  contract  may  not  be  im- 
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plied  for  the  supply  of  neceasaries  to  such 
persons."  Then  there  is  the  case  of  In  re 
Gibson  (2),  in  which  Lord  Justice  Mellish 
says  :  "  A  lunatic  cannot  contract  for  his 
maintenance,  so  whoever  ma-intftina  him 
heoomes  a  creditor  hy  implied  contract." 

I  have  read  a  considerable  body  of  au- 
thority in  support  of  that  proposition. 
It  is  supported  by  the  authority  of  Lord 
Brougham  and  Lord  Lyndhurst  in  the 
House  of  Lords,  as  well  as  by  the  authority 
of  Yioe-Chancellor  Knight-Bruce  and  Lord 
Langdale.  But  in  the  case  of  In  re  Weaver 
(4)  &e  late  Master  of  the  BoUs,  sitting  in 
the  Court  of  Appeal,  commenting  on  the 
statement  of  Lonl  Justice  Mellish,  which 
I  have  read,  said  : ''  That  is  only  an  inter- 
locutory observation.  It  is  difficult  to  see 
how  there  can  be  an  implied  contract  with 
a  lunatic  if  he  is  incompetent  to  make  an 
express  contract.  It  is  not  always  safe  to 
report  interlocutory  observations  of  Judges, 
they  are  very  liable  to  be  misunderstood." 
If  I  may  respectfully  say  so,  the  reporter 
ought  to  have  remembered  that  before  he 
reported  that  interlocutory  observation  of 
the  late  Master  of  the  BioUs.  In  giving 
judgment  the  Master  of  the  Bolls  said : 
**  It  is  not  necessary  to  decide  the  question 
whether  there  ooiild  be  a  legal  debt  in 
this  case.  For  myself,  I  reserve  my  opi- 
nion on  that  point,  which  appears  never 
yet  to  have  been  distinctly  decided."  Lord 
Justice  Brett  says :  "  A  question  has  been 
flushed,  if  I  may  use  the  word,  in  this 
case  which  it  is  not  necessary  to  decide- 
namely,  whether,  if  a  person  supplies 
necessaries  to  a  lunatic,  knowing  of  the 
lunacy  at  the  time,  a  contract  on  the  part 
of  the  lunatic  to  pay  for  them  can  be  im- 
plied. I  give  no  opinion  upon  that  point. 
It  has  not  been  fiilly  argued  to-day,  and 
it  appears  to  me  to  involve  a  very  difficult 
point  of  law,  which  I  do  not  think  has 
ever  been  settled  by  authority.  For  my 
own  part,  I  should  doubt  whether,  in 
£a,vour  of  a  person  who  knows  of  the 
lunacy,  you  can  imply  a  contract  to  pay 
for  a  supply  of  necessaries  to  a  lunatic." 
But  in  a  later  case — BrockweU  v.  Bullock 
(14) — a  medical  man  brought  an  action  in 
the  County  Court  against  a  lunatic  in  re- 
spect of  services  rendered  on  an  enquiry 

(14)  68   Law  J.   Eep.  Q.B.  289;  Law  Rep. 
22  Q.B.  D.  567. 
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into  the  state  of  the  defendant's  mind,  but 
was  non-suited  on  the  ground  that  he 
could  not  recover  such  charges  without  an 
order  under  section  1 1  of  the  Lunacy  Re- 
gulation Act,  1862.  The  plaintiff  gave 
evidence  on  the  enquiry  in  order  to  prove 
the  sanity  of  the  defendant.  The  defen- 
dant, however,  was  found  a  lunatic ;  and 
then  the  medical  man  brought  an  action 
for  his  charges  against  the  lunatic  and  his 
committee.  The  County  Court  Judge 
non-suited  the  plaintiff  because  of  section 
11  of  the  Lunacy  Act,  1862,  holding  that 
the  action  was  not  maintainable,  and  the 
Queen's  Bench  Division  dismissed  an  ap- 
peal from  the  County  Court.  Then  the 
case  came  before  the  Court  of  Appeal,  and 
the  Master  of  the  BoUs,  Lord  !^ier,  said 
that  section  11  did  not  take  away  any 
right  of  action  which  would  otherwise 
have  existed,  and  then  he  says :  "  Under 
these  circumstances  the  only  question  for 
us  seems  to  be  whether,  assuming  that  the 
defendant  was  not  a  lunatic  at  the  time  of 
the  plaintiff's  employment,  or  that  such 
employment  of  the  plaintiff  was  a  neces- 
sary, the  action  might  be  maintained.  It 
seems  to  me  that  before  the  statute  the 
action  might  in  either  of  these  cases  have 
been  maintainable."  That  is  a  distinct 
authority  that  an  action  would  lie  for 
necessaries  supplied  to  a  lunatic  against 
the  lunatic  and  his  committee.  Then  later 
on  he  says :  "  If  it  be  shewn  that  the  de- 
fendant Bullock  was  a  lunatic  when  the 
plaintiff  was  employed,  then  I  think  that, 
in  order  to  succeed,  the  plaintiff  must  shew 
that  his  employment  was  a  necessary,  a 
matter  which  may  give  rise  to  difficult 
questions." 

I  can  only  say  of  these  authorities  that 
the  large  preponderance  is  in  favour  of 
the  principle  that  any  one  who  supplies 
necessaries  for  a  lunatic  may  maintain  an 
action  even  at  law  for  those  necessaries, 
and  that  upon  an  implied  contract  with 
the  lunatic,  a  contract  which  the  law  will 
imply  notwithstanding  the  lunacy.  But 
in  this  case  the  real  question  is.  Are  these 
necessaries)  What  happened  was  this. 
This  lady  was  a  lunatic,  and  she  had  cer- 
tain property  of  her  own  which  produced 
a  sniall  income,  and  her  brother  placed 
her  in  an  asylum  at  1402.  a  year.  She 
might  have.been  maintained  for  much  less 
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than  that;  but  her  brother  thought  it 
right  to  pay  a  larger  sum,  and  after  the 
death  of  her  brother,  his  son,  with  other 
members  of  the  femily,  continued  the 
maintenance  of  the  lunatic  at  this  larger 
sum.  But  now  a  daim  is  made  before 
me  that  the  extra  expense  was  a  necessary 
for  the  lunatic.  It  was  very  generous  of 
her  brother  to  place  her  in  this  asylum, 
and  he  might,  had  he  lived,  very  probably 
have  continued  to-  maintain  her  there. 
But  that  the  extra  expense  was  a  neces- 
sary is  not  proved  at  all  to  my  satisfection. 
Another  thing  is  this.  The  allowance 
made  by  her  brother  and  other  members 
of  the  family  seems  clearly  to  have  been 
an  allowance  which  they  never  expected 
to  be  repaid.  There  is  no  evidence  which 
satisfies  me  that  any  of  these  parties  ex- 
pected any  repayment.  How  far  a  feeling 
of  kindliness  towards  their  relative  may 
have  actuated  them  I  do  not  know ;  but 
there  is  nothing  to  shew  that  they  had 
the  smallest  expectation  of  being  repaid, 
or  of  making  this  a  debt  against  the  estate 
of  the  lunatic.  This  summons  must  be 
dismissed,  with  costs. 

The  applicant  appealed  from  this  deci- 
sion. 

Renahaw,  Q.C.,  and  Phillpotta,  for  the 
appellant. — ^Assuming  the  claim  to  be 
good,  the  appellant,  as  the  legal  personal 
representative  both  of  the  lunatic  and  of 
his  father,  is  entitled  to  retain  the  amount 
of  the  claim,  notwithstanding  the  Statute 
of  Limitations — Thompson  v.  Cooper  (13) 
and  StoJiUchmidt  v.  Lett  (15).  The  charge 
for  the  maintenance  of  the  lunatic  was  not 
unreasonable,  having  regard  to  her  social 
position,  and,  if  reasonable,  it  is  no  answer 
to  a  claim  for  necessaries  that  she  might 
have  been  maintained  for  a  less  sum.  As 
waa  held  by  the  Court  below,  the  estate  of 
a  lunatic  may  be  made  liable  for  neces- 
saries, notwithstanding  the  dictum  in  In 
re  Weaver  (4). 

[They  cited  the  cases  referred  to  in  the 
Court  below.] 

MiUar,  Q.G.,  and  Curtis  Pricey  for  the 
respondents. — ^The  appellant  can  only 
claun  as  creditor;  but  he  has  made  no 
attempt  to  disturb  the  finding  of  the  chief 

(15)  1  Sm.  k  G.  421, 


clerk  that  there  were  no  debts  due  from 
the  lunatic's  estate.  That  finding  must, 
therefore,  be  taken  to  be  correct.  Where 
the  relatives  of  a  lunatic  not  so  found 
maintain  him  at  a  cost  exceeding  his 
income,  they  cannot  recover — Carter  v. 
Beard  (16). 

[Cotton,  L.J. — I  doubt  the  law  in  that 
case.] 

The  cases  cited  in  support  of  the  claim 
are  either  cases  in  which  the  alleged  debtor 
has  been  found  a  lunatic,  or  else  cases  in 
which  the  advances  were  made  by  a  direct 
trustee  of  the  lunatic.  The  maintenance 
of  the  lunatic  at  the  increased  cost  was 
not  a  necessary,  nor  was  there  any  inten* 
tion  on  the  part  of  her  relatives  to  create 
a  debt. 

Phillpotts,  in  reply. — Carter  v.  Beard 
(17)  is  explained  by  Knight-Bruce,  V.C, 
in  Wentworth  v.  Tubb  (6),  and  it  is  not 
law. 

Cotton,  L.  J. — ^This  is  an  appeal  against 
a  decision  of  Mr.  Justice  Elay  refhsmg  to 
allow  a  claim  made  by  the  defendant  on 
behalf  of  himself  and  his  brother  and 
sisters,  and  as  the  legal  personal  repre- 
sentative of  his  father,  for  several  sums 
expended  in  support  of  the  lunatic  in  ex- 
cess of  what  was  provided  by  the  income 
of  her  own  property.  The  case  raises 
several  questions,  one  of  which  is  of  con- 
siderable importance ;  and  although  in  the 
view  which  we  take  that  question  is  not 
necessary  to  the  decision  of  the  case,  yet, 
as  it  has  been  fully  argued,  we  thinJc  we 
ought  to  express  our  opinion  upon  it. 
That  question  is  whether  there  can  be  an 
implied  contract  on  the  part  of  a  lunatic 
not  so  found  by  inquisition  to  repay  out 
of  her  property  sums  expended  for  neces- 
saries supplied  to  the  lunatic.  Now  the 
term  "  implied  contract "  is  a  most  unfor- 
tunate expression,  because  there  cannot 
be  a  contract  by  a  lunatic.  But  whenever 
necessaries  are  supplied  to  a  person  who, 
by  reason  of  disability,  cannot  himself 
contract,  the  law  implies  an  obligation  on 
the  part  of  such  person  to  pay  for  such 
necessaries  out  of  his  own  property.  It 
is  asked,  can  there  be  an  implied  contract 
by  a  person  who  cannot  contract)    The 

(16)  10  Sim,  7. 
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answer  is,  that  what  the  law  implies  on 
the  part  of  such  a  person  is  an  obligation, 
whidi  has  been  improperly  termed  a  con- 
tract, to  repay  money  spent  in  supplying 
necessaries.  I  think  the  expression  is 
erroneous  and  very  unfortunate,  and  in 
one  case  which  was  before  the  Court  of 
Appeal  we  did  not  decide  the  question 
whether  there  could  be  what  has  been 
called  an  implied  contract  by  a  lunatic,  and 
one  of  the  Judges  did  express  a  doubt 
whether  there  could  be  an  impUed  contract 
on  the  part  of  a  limatic,  or  any  other  person 
who  was  himself  incompetent  to  msJ^e  an 
express  contract.  We  all  agree  with  the 
view  that  I  have  thus  expressed  in  order  to 
prevent  any  doubt  arising  in  consequence 
of  our  having  declined  to  settle  the  ques- 
tion in  the  case  to  which  I  have  alluded. 

But,  then,  though  there  may  be  an  im- 
plied obligation  on  behalf  of  the  lunatic, 
the  necessaries  must  be  supplied  and  paid 
for  under  circumstances  which  would  jus- 
tify the  law  in  implying  an  obligation  to 
repay  the  money  spent  upon  them. 

I  have  no  dif&culty  as  to  the  question  of 
the  expenditure  being  for  necessaries,  for 
the  law  is  well  estabUshed  that  when  the 
necessaries  supplied  are  suitable  to  the 
position  in  life  of  the  limatic,  an  implied 
obligation  to  pay  for  them  out  of  his  pro- 
perty will  arise.  But  then  the  provision 
of  money  or  necessaries  must  be  made 
under  circumstances  which  would  justify 
the  law  in  implying  an  obligation. 

[His  Lord^p  then  discussed  the  evi- 
dence, and  came  to  the  conclusion  that 
the  relatives  of  the  lunatic,  in  making  the 
payments  for  her  maintenance,  did  not 
intend  to  constitute  themselves  creditors 
against  her  estate.] 

LiNDLEY,  L.J. — ^The  question  we  have 
to  decide  is  whether  a  sum  of  1,110Z.  is 
payable  as  a  debt  out  of  the  assets  of  the 
deceased  lady.  The  claim  is  made  on  the 
ground  that  the  money  has  been  properly 
expended  for  necessaries.  I  thmk  that 
the  &ct8  are  all  in  favour  of  the  money 
having  been  reasonably  and  properly  ex- 
pended for  necessaries.  Against  that  it  is 
said  that  the  lady  might  have  been  sup- 
ported at  an  expense  which  her  own  in- 
come would  have  been  sufficient  to  meet ; 
but  as,  in  the  case  of  a  claim  made  for 
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necessaries  against  the  estate  of  an  infant, 
the  claimant  is  not  always  bound  to  shew 
that  he  sent  the  infant  to  the  cheapest 
school  that  could  be  found,  so  in  this  case 
the  £Bict  that  some  cheaper  place  of  resi- 
dence might  possibly  have  been  found  for 
this  lady  is  not  necessarily  an  answer  to 
this  claim  assuming  that  it  can  be  made. 
The  question  whether  an  implied  obliga- 
tion arises  in  favour  of  a  person  who  sup- 
pHes  a  lunatic  with  necessaries  is  a  ques- 
tion of  law,  and  in  the  case  of  In  re  Wean)er 
(4)  a  doubt  was  expressed  whether  there 
was  an  obligation  on  the  part  of  the  lunatic 
to  repay.  I  confess  I  cannot  participate 
in  that  doubt.  I  think  that  that  doubt 
has  arisen  from  the  unfortunate  termino- 
logy of  our  law,  owing  to  which  the  expres- 
sion "  implied  contract "  has  been  used  to 
denote  an  obligation  implied  by  law,  which 
is  not  a  contract  at  sJl.  Obligations  of 
this  class  have  also  been  called  obligationeB 
qtiasi  ex  contractu.  But  that  a  lunatic's 
estate  may  be  made  liable  for  necessaries 
has  been  settled,  at  any  rate,  as  £ar 
back  as  Mwnhy  v.  ScoU  (9),  where  the 
learned  Judges,  after  holding  that  an 
infemt  might  be  bound  for  necessaries 
provided  for  him,  proceeded :  '^  And  what 
has  been  said  of  an  infant  is  applicable  to 
an  idiot  in  case  of  house-keeping."  I  do 
not  doubt  that  the  cost  of  necessaries  can 
be  recovered  against  a  lunatic's  estate  in  a 
proper  case.  [His  Lordship  then  dealt 
with  the  evidence,  and  agreed  with  the 
conclusion  arrived  at  by  Cotton,  L.J.] 

Lopes,  L.J. — If  a  person  finds  neces- 
saries for  a  lunatic,  and  intends  to  be  re- 
paid for  so  doing,  and  to  constitute  a  debt 
against  the  lunatic's  estate,  I  do  not  doubt 
that  the  law  implies  an  obligation  on  the 
part  of  the  lunatic's  estate  to  repay  the 
amount  spent  on  such  necessaries.  It 
seems  to  me  strange  that  the  law  to  this 
effect  could  be  doubted.  I  have  known 
several  cases  in  the  Queen's  Bench  Divi- 
sion of  this  kind — action  brought  for  goods 
sold  and  delivered,  plea  insanity,  replica- 
tion necessaries — ^and  I  have  never  heard 
any  doubt  expressed  that  that  was  a  per- 
fectly good  replication.  [His  Lordship  then 
discussed  the  evidence,  and  came  to  the 
same  conclusion  as  the  other  membersof  the 
Court.]    Then  the  question  arose  whether 


Digitized  by 


Google 


304 


CHANCERY  DIVISION. 


[N.  S. 


In  re  Bhodes,  App, 

these  payments  could  be  necessaries.  I 
should  not  myself  have  felt  any  difficulty 
as  to  that,  because  necessaries  have  to  be 
determined  according  to  the  circumstances 
of  each  particular  case,  and  things  may 
well  be  necessaries  in  one  case  which 
would  not  be  so  in  another.  The  question 
what  are  necessaries  must  always  be  con- 
sidered with  reference  to  the  reasonable 
requirements  of  the  person  under  disability, 
havingregard  to  his  means  and  station  in 
life.  The  appeal  fails,  and  must  be  dis- 
missed, with  costs. 

Solicitora— Qrover  &  Humphreys,  for  appellant; 
Spencer,  Gibson  &  Co.,  for  respondents. 


14.  ) 


FAirBFULL  V.   WOODLET. 


>: 


North,  J 
1889 
Dec 

Practioe — Faredoaure — Motion/or  Jvdg- 
merU  in  Be/auU  of  Pleading — Allegation 
of  Amount  ckbe — Admission  hy  not  plead- 
ing— Form  ofJvdgm/ent — Rules  of  Supreme 
Court,  1883,  Order  XIX.  rule  13/  Order 
XXVII,  rule  11. 

On  a  motion  forjudgm^ent  in  default  of 
defence  in  a  foredosu/re  action,  the  plaintiff 
am,  equitable  mortgagee  of  leaseholds)  asked 
^or  a  personal  judgment  against  the  defen- 
dant, the  mortgagor,  for  the  amount  which 
the  plaintiff,  by  his  statem^ent  of  claim, 
alleged  to  be  due,  on  the  ground  that  the 
defendant,  by  not  putting  in  a  defence,  had 
admitted  that  that  amumnJt  was  due  from 
him.  The  plaintiff  had  7u>t  asked  for  a 
personal  judgment  by  his  statement  of  claim. 
The  defendant  did  not  appear  at  die  hear- 
ing ; — Held,  that  the  defendam£s  admission 
by  not  pleading  could  only  be  treated  as 
made  for  the  purpose  of  the  relief  asked 
hy  the  statement  of  claim.  The  Cowrt, 
therefore,  merely  directed  an  account  of 
what  was  due  to  tlie  plaintiff  for  principal 
a7id  interest  vmder  his  mortgage. 

Motion  for  judgment. 

This  was  a  foreclosure  action.  The 
plaintiff  was  the  equitable  mortgagee  of 
certain  leasehold  property ;  the  defendant 


was  the  mortgagor.  The  mortgagor  had 
covenanted  to  pay  the  mortgage  debt,  with 
interest,  and,  upon  the  request  of  the 
mortgagee,  to  execute  a  mortgage  to  the 
plaintiff  of  the  leasehold  hereditaments  by 
way  of  underlease  or  of  assignment  of  the 
residue  of  the  original  term,  as  security 
for  the  debt  and  interest,  and  that  mean- 
while the  property  should  be  charged  with 
the  payment  to  the  mortgagee  of  the  mort- 
gage debt^nd  interest.  No  mortgage  had 
been  executed.  The  plaintiff,  by  his  state- 
ment of  claim,  alleged  that  a  sum  of  175^., 
with  interest  from  a  day  named,  was  due 
to  him,  and  claimed  an  account  of  what 
was  due  to  him  by  virtue  of  his  mortgage ; 
payment  of  the  amount  found  due;  and, 
in  defiiult  of  payment,  to  have  his  security 
enforced  by  foreclosure  or  sale,  and  an 
assignment  of  the  property  for  the  residue 
of  the  term,  and  possession  thereof. 

The  defendant  did  not  put  in  any  de- 
fence. 

The  plaintiff  now  moved  for  judgment 
in  de&ult  of  pleading.  The  defendant 
did  not  appear  at  the  hearing. 

J.  G.  Wood,  for  the  plaintiff. 

[North,  J. — ^Why  is  the  application  not 
malie  by  summons  f  J 

Because  rule  5a  of  Order  LV.  does  not 
enable  the  Court,  upon  summons,  to  make 
an  order  for  conveyance  of  the  legal  estate 
in  the  mortgaged  property. 

[North,  J. — It  is  not  necessary  for  me 
to  decide  now  whether  the  Court  has 
jurisdiction  to  order  a  conveyance  on 
summons,  but  I  shall  give  no  special  de- 
cision as  to  costs.] 

Wood, — I  now  ask  for  a  personal  judg- 
ment against  the  mortgagor  for  the 
debt  and  interest,  in  the  alternative  form 
settled  by  the  Court  of  Appeal  in  Farrer 
V.  Lacy  (1)  as  applicable  to  a  case  in 
which  the  amount  due  on  the  mort- 
gagor's personal  covenant  is  admitted  or 
proved  at  the  trial. 

The  defendant,  by  not  pleading,  must 
be  taken  to  have  admitted  the  allegation 
in  the  statement  of  claim  of  the  amount 
due— Order  XIX.  rule  13. 

[North,  J. — There  can  be  no  admission, 
because  the  defendant  does  not  appear.] 

(1)  55  Law  J.  Rep.  Chanc.  149 ;  Law  Bep. 
81  Oh.  D.  42. 
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The  allegation  in  the  statement  of  claim 
as  to  the  amount  due  is  not  denied,  there- 
fore it  is  admitted. 

[North,  J. — ^You  do  not  by  your  state- 
ment of  claim  ask  for  personal  judgment.] 

It  was  not  asked  for  in  Farrer  v.  Lacy 
(1).  I  ask  for  the  relief  I  am  entitled  to 
on  my  statement  of  claim. 

North,  J. — ^As  the  defendant  does  not 
appear,  I  cannot  give  the  plaintiff  any 
relief  which  he  has  not  asked  by  hiis 
statement  of  claim.  The  plaintiff  might 
have  asked  by  his  statement  of  claim  for 
judgment  for  the  sum  which  he  alleges  to 
be  due,  but  he  has  not  done  so.  The  de- 
fendant's admission  by  not  pleading  can 
only  be  treated  as  made  for  the  purpose 
of  the  relief  which  is  asked  by  the  state- 
ment of  claim.  The  judgment,  therefore, 
will  be  in  the  form  given  in  Farrer  v. 
Lacy  (1)  for  the  case  in  which  the  amount 
of  debt  and  interest  is  not  admitted. 

Solicitoni — Faithfall  k,  Owen,  for  plaintiff. 
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In  re  bees. 

WILLIAMS  V.  DAVIBS. 


WiU — Legacy — Constrtietion — NexxA-of- 
kin  of  Person  dead  at  date  of  Will — WTten 
Aeceriained—StattUe    of    DistribuMons — 

Testatrix  bequeathed  a  sum  of  numey 
**  to  such  parson  or  persons  as  would  ha/ve 
heeome  entitled  to  my  said  husbamdls  per- 
stmal  estate  under  or  byvirtueof^  Statute 
of  Distributions  had  he  died  intestate  and 
without  lea/mng  amy  widow  him  surviving" : 
— ^Held,  that  the  persons  to  take^  aaid  the 
shares  amd  proportions  in  which  they  were 
to  take^  were  to  he  ascertained  at  the  death 
of  the  husbamd,  and  that  the  share  of  one  of 
the  hsisbaimFs  next^f-kin  who  predeceased 
the  testatrix  lapsed. 

Ifaiy  Bees,  who  died  on  the  18th  of 
October,  1888,  by  her  will  dated  the  20th 
of  December,  1881,  recited  that  she  was 
Vol.  69.~ORAiro. 


entitled,  under  the  will  of  her  late  hus- 
band, the  Bev.  Josiah  Bees,  to  a  life 
interest  in  her  said  husband's  personal  es- 
tate, and  was  also  absolutely  entitled,  as  his 
widow,  under  the  Statute  of  Distributions, 
to  one-half  of  the  corpus  of  his  residuary 
personal  estate,  and  that  her  said  hus- 
band died  on  the  18th  of  July,  1881,  and 
that  his  personal  estate  at  the  time  of  his 
death,  ajler  payment  of  debts,  amounted 
to  about  12,000/.,  and  that  she  was 
anxious  that  the  property  of  her  late  hus- 
band should  return  to  his  own  &inily. 
She  then  gave  and  bequeathed  4,800Z. 
(which  she  stated  was  equivalent  to  the 
moiety  of  her  husband's  estate  to  which 
she  wajB  absolutely  entitled,  after  deduct- 
ing therefrom  the  amount  of  an  advance 
which  she  had  made  to  him  in  his  lifetime) 
and  certain  plate  ^^to  such  person  or 
persons  as  would  have  become  entitled  to 
my  said  husband's  personal  estate  under  or 
by  virtue  of  the  Statute  of  Distributions, 
had  he  died  intestate  and  without  leaving 
any  widow  him  surviving."  Then,  after 
certain  other  dispositions,  she  gave  her 
residuary  real  and  personal  estate  unto 
and  to  the  use  of  the  plaintiff,  Elizabeth 
Williams,  and  the  defendant  Thomas 
Bhys  Saunders  absolutely  in  equal  shares; 
and  she  appointed  the  defendant  Henry 
Harries  Davies  and  another  person,  who 
did  not  act,  to  be  executors  of  her  will. 
By  a  codicil  dated  the  17th  of  September, 
1885,  the  testatrix  gave  a  pecuniary 
legacy,  and  in  all  other  respects  she 
ratified  and  confirmed  her  said  will.  She 
afterwards  made  another  codicil,  not 
material  to  be  stated. 

The  statutory  next-of-kin  of  the  Bev. 
Josiah  Bees  at  the  time  of  his  death  were, 
exclusive  of  his  widow,  his  sister  Mary, 
the  wife  of  Qeorge  Saunders,  and  his 
niece,  the  defendant  Bosanna  Bees.  Mrs. 
Saunders  died  on  the  16th  of  June,  1882, 
in  the  lifetime  of  the  testatrix,  though 
after  the  date  of  her  will,  a  widow  and  in- 
testate, leaving  the  defendants  Thomas 
Bhys  Saunders  and  Eliza  Saimders,  her 
only  children,  her  surviving;  and  they, 
together  with  Bosanna  Bees,  were  the  sole 
statutory  next-of-kin  of  Josiah  Bees  at 
the  time  of  the  death  of  the  testatrix. 

The  question  arose,  at  what  period  the 
2B 
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persons  entitled  under  the  legacy  of  the 
4,800^.  were  to  be  ascertained ;  and,  fur- 
ther, whether  there  was  a  lapse  as  to  any 
part  of  the  legacy.  Accordingly  this 
summons  was  taken  out  by  Elizabeth 
Williams,  one  of  the  residuary  legatees, 
for  a  declaration  that  upon  the  true  con- 
struction of  the  will  and  in  the  events 
which  had  happened  there  was  a  lapse  as 
to  one  moiety  of  the  legacy. 

Graham  Hastings,  Q,C.,  and  Feck,  for 
the  summons. — ^We  submit  that  there  is 
a  lapse  as  to  one  moiety.  First,  we  say  that 
the  time  for  ascertaining  the  persons  to 
take  is  the  death  of  the  husband.  A 
gift  to  the  statutory  next-of-kin  of  a 
given  person  means  the  next-of-kin  at  the 
death  of  such  person,  and  it  is  immaterial 
whether  the  ancestor  is  the  testator  him- 
self or  somebody  ehe—BvUock  v.  Bournes 
(1),  Mortimore  v.  Martimore  (2),  and  In  re 
Ham's  Trust  (3).  Fhilps  v.  Evans  (4) 
may  be  cited  against  this  construction; 
but  that  case  is  distinguishable,  because 
there  was  not  there  any  reference  to  the 
statute. 

Secondly,  we  say  that  the  persons  en- 
titled under  the  legacy  take  as  tenants 
in  common  by  reason  of  the  reference  in 
the  legacy  to  the  Statute  of  Distributions. 
The  statute  regulates  not  only  the  persons 
to  take,  but  the  shares  and  proportions 
in  which  they  are  to  take — Btdloclc  v. 
Downes  (1).  Two  other  constructions  €u« 
suggested.  One  is  that  the  gift  is  to  a 
class,  and  that  the  survivor  takes  the 
whole;  but  upon  that  construction  the  svir- 
vivor  would  take  more  than  she  is  en- 
titled to  under  the  statute.  The  recital 
that  the  testatrix  intends  the  property  to 
go  to  the  husband's  relations  may  be  re- 
lied upon  as  excluding  a  lapse,  but  a  simi- 
lar recital  occurred  in  In  re  Ham's  Trust 
(3),  where  it  was  held  that  there  was  a 
lapse.  The  other  is  that  those  who  are 
the  next-of-kin  of  the  husband  at  the 
death  of  the  testatrix  are  the  persons  en- 

(1)  9  H.L.  Cas.  1. 

(2)  48  Law  J.  Bep.  Chanc.  470;  Law  Rep.  4 
App.  Cas.  448. 

(3)  2  Sim.  N.S.  106;  21  Law  J.  Rep.  Chanc. 
217. 

(4^  4  De  Oez  &  Sm.  188. 


[N.S. 


titled;  but  that  construction  is  excluded 
by  the  language  of  the  gift. 

Eyre,  for  the  executor  and  for  the  re- 
maining residuary  legatee  T.  B..  Saunders, 
took  no  part  in  the  argument. 

Beale,  Q,G,,  and  WaggeU,  for  Bosanna 
Bees. — We  adopt  the  argument  for  the 
plaintiff  as  to  the  time  for  ascertaining  the 
class.  Ko  doubt  the  general  rule  in  the  case 
of  a  bequest  to  the  next-of-kin  of  a  person 
dead  at  the  date  of  the  will  is  that  the  class 
is  to  be  ascertained  at  the  death  of  the 
testator ;  but  the  rule  only  applies  where 
there  is  nothing  in  the  context  to  take 
the  case  out  of  the  rule,  and  here  the  lan- 
guage of  the  bequest  is  conclusive  as  to 
the  time —  Wha/rton  v.  Boflrker  (6).  But  we 
say  that  the  plaintiff  is  not  entitled  to 
read  in  the  reference  to  the  statute  to 
shew  the  shares  and  proportions  in  which 
the  beneficiaries  are  to  take.  This  is  a 
gift  to  a  class,  and  consequently  there  is 
no  lapse,  but  the  survivor  takes  the  whole, 
unless  there  is  something  in  the  terms  of 
the  gift  to  negative  this  construction.  In 
In  re  HwnCs  Trust  (3)  there  were  words  of 
severance  in  the  gift,  and  Kindersley,  V.O., 
expressly  says  that  without  those  words 
he  would  have  held  that  the  gift  was  to  a 


Buckley,  Q,G,,  and  T.  G.  Wright,  for 
£liza  Saunders. — ^We  submit  that  those 
persons  who  would  have  been  the  next-of- 
kin  of  the  husband  assuming  him  to  have 
died  immediately  before  the  death  of  the 
testatrix,  are  the  persons  entitled.  Where 
there  is  a  gift  to  the  next-of-kin  of  a 
person  dead  at  the  date  of  the  will,  the 
principle  is  to  ascertain  the  class  in  the 
same  way  as  if  the  gift  were  to  the  tes- 
tator's own  next-of-Jtin. 

The  general  rule  laid  down  in  Wharton 
V.  Barker  (5)  is  founded  on  Fhilps  v. 
Evans  (4),  which  governs  this  case,  unless 
the  absence  of  any  mention  of  the  statute 
distinguishes  it. 

They  also  referred  to  Vaux  v,  Henderson 
(6)  and  In  re  FhUps's  WiU  (7). 

Hastings,  Q.G.,  in  reply,  referred  to  In 
re  Banking's  Settlement  TrusU  (8). 

(6)  4  Kay  &  J.  483,  602. 

(6)  1  Jao.  &  W.  388. 

(7)  Law  Rep.  7  Eq.  151. 

(8)  Law  Rep.  6  Ek^.  601. 
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SnBLiKO,  J.,  stated  the  £EtctB  and  con- 
tinued : — At  the  death  of  the  widow  some 
of  the  persons  entitled  to  the  husband's 
estate  under  the  Statute  of  Distributions 
were  different  from  those  entitled  under 
the  same  statute  at  his  own  death,  and 
the  question  is,  whether  the  persons  to 
take  under  the  gift  are  to  be  ascertained 
at  the  death  of  the  husband  or  at  the 
death  of  the  widow.  The  rule  applicable 
to  this  case  is  stated  thus  by  Lord 
Hatherley,  when  Vice-Chancellor,  in 
Wharton  v.  Barker  (5):  "According  to 
Fhilpa  V.  Evans  (4),  a  bequest  to  the  next- 
of-km  of  a  person  who  is  dead  at  the  date 
of  the  will  must,  under  ordinary  circum- 
stances, receive  an  interpretation  analogous 
to  that  adopted  in  the  case  of  a  bequest 
to  the  testator's  own  next-of-kin  as  re- 
gards the  period  of  ascertaining  who  are 
the  persons  intended;  and  if  there  be 
nothing  in  the  context  to  make  the  words 
applicable  to  a  class  to  be  ascertained  at 
any  other  time  than  at  the  testator's 
death,  those  who  at  the  testator's  death 
are  the  next-of-kin  of  the  deceased  person 
named  in  the  will  would  naturally  be  the 
persons  to  take."  This  view  of  the  law 
appears  to  be  in  accordance  with  the 
decision  of  Sir  William  Grant  in  Vatue  v. 
Henderson  (6),  and  of  Lord  Eomilly  in 
In  re  PhUpa'a  WiU  (7). 

I  have,  then,  to  consider  whether  there 
is  anything  in  the  present  case  to  take  it 
out  of  the  general  rule,  and  it  appears  to 
me  that  the  words  "  without  leaving  any 
widow  him  surviving  "  are  sufficient  to  do 
so.  One  test  appears  to  me  to  be  con- 
clusive. If  the  testatrix  really  contem- 
plated that  the  class  should  be  ascertained 
at  her  own  death,  it  ought  to  be  possible 
to  insert  in  the  gift  words  expressly 
defining  this  period,  without  makmg  the 
language  of  the  testatrix  inaccurate  as 
regards  the  giummar,  or  repugnant  or 
inconsistent  as  regards  the  meaning,  and 
I  invited  counsel  to  do  so.  The  first  sug- 
gestion was  to  insert  the  words  "  at  my 
death  "  after  "  would,"  so  that  the  clause 
would  run :  "  to  such  person  or  persons  as 
would  at  my  death  have  become  entitled 
to  my  said  husband's  personal  estate  under 
or  by  virtue  of  the  Statute  of  Distribu- 
tions, had  he  died  intestate  and  without 
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leaving  any  widow."  Now,  this  is  not 
grammatically  accurate.  Strictly,  it  ought 
to  run,  "  to  such  persons  as  would  at  my 
death  become  entitled."  A  more  serious 
objection,  however,  is  this,  that  the  words 
"without  leaving  any  widow  him  sur^ 
viving"  become  unmeaning.  The  testa- 
trix was  her  husband's  widow,  and  at  her 
death  there  would  be  no  widow  entitled 
to  share  under  the  statute  upon  an  intes- 
tacy. It  was  then  suggested  that  the 
clause  ought  to  be  read  thus :  "  to  such 
person  or  persons  as  would  have  become 
entitled  to  my  said  husband's  personal 
estate  under  or  by  virtue  of  the  Statute  of 
Distributions,  had  he  died  immediately 
before  me  intestate  and  without  leaving 
any  widow." 

This  hardly  mends  the  matter,  for  in 
the  first  place  it  appears  to  me  to  add 
something  to  the  language  of  the  testatrix, 
and  in  the  next  place  to  make  it  really 
inconsistent.  The  testatrix  was  her  hus- 
band's wife  at  the  time  of  his  death,  and 
what  she  is  really  thus  made  to  say  is, 
"  had  he  died  immediately  before  me  in- 
testate and  without  leaving  me  his  widow 
him  surviving."  If  the  words  "imme- 
diately after  me"  were  inserted  after 
"  died,"  then  no  doubt  the  language  would 
be  consistent;  but  the  words  "without 
leaving  any  widow  "  would  be  superfluous, 
for  it  can  hardly  be  supposed  that  the 
testatrix  contemplated  the  possibility  of 
her  husband  manying  in  the  brief  interval 
between  her  own  death  and  his. 

On  the  other  hand,  if  the  words  "  at 
my  husband's  death  "  are  inserted,  so  that 
the  clause  is  read,  "to  such  person  or 
persons  as  would  at  my  late  husband's 
death  have  become  entitled  to  my  said 
husband's  personal  estate  imder  or  by 
virtue  of  the  Statute  of  Distributions,  had 
he  died  intestate  and  without  leaving  any 
widow,"  the  language  of  the  will  becomes 
grammatical  and  self-consistent,  and  every 
word  has  its  natural  force  and  meaning. 

I  am  of  opinion,  therefore,  that  the 
persons  to  take  are  to  be  ascertained  at 
the  husband's  death. 

Now  it  is  laid  down  in  Bvlhck  v. 
Downea  (1)  that,  where  there  is  a  gift  to 
persons  entitled  under  the  Statute  of  Dis 
tributions,  the  statute  regulates  the  in- 
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terest  taken  as  well  as  the  parties  to  take. 
That  case  related  to  a  gift  to  persons 
entitled  under  the  Statute  of  Distributions 
to  the  personal  estate  of  the  testator,  and 
no  case  has  been  cited  in  which  it  has 
been  applied  to  a  gift  to  the  statutory 
nezt-of-Un  of  a  person  dead  at  the  date 
of  the  will|  but  I  can  see  no  valid  ground 
for  drawing  any  distinction  between  the 
two  cases.  In  my  opinion,  therefore,  the 
gift  must  be  read :  "  to  such  persons  as 
would  at  my  husband's  death  have  become 
entitled  to  his  personal  estate  under  the 
Statute  of  Distributions,  had  he  died  in- 
testate and  without  leaving  any  widow 
him  surviving,  in  the  shares  and  propor- 
tions in  which  they  would  have  taken 
under  that  statute." 

I  think,  therefore,  that,  as  was  held  in 
In  re  Ham's  Trust  (3),  and  for  the  like 
reasons,  there  is  a  lapse  as  regards  the 
share  of  that  one  of  the  husband  s  next-of- 
kin  who  died  in  the  lifetime  of  the  testa- 
trix. 

It  was,  indeed,  suggested  that  the  first 
codicil  revived  the  w5l,  or  operated  as  a 
fresh  gift  in  favour  of  the  next-of-kin 
then  living.  Even  if  the  language  of  the 
will  admitted  of  such  a  construction  (which 
I  do  not  think  it  does),  there  is  no  evi- 
dence that  the  testatrix  knew  who  her 
husband's  next-of-kin  were,  or  that  any  of 
them  had  died. 

I  make  a  declaration  as  asked  by  the 
summons. 


Solioitors — G.  L.  P.  Byre  k  Co.,  agents  for 
Morgan-Richardson,  Cardigan,  for  plaintiff 
and  remaining  residoaiy  legatee  and  execu- 
tor ;  Clarke,  Rawlins  &  Co.,  agents  for  Barker, 
Morris  k.  Barker,  Carmarthen,  for  other 
defendants. 


North,  J.  1 

1890.  >  COLLBY  V.   HART. 

Feb.  18,  19.  J 

PaterUSy  Designs,  and  Trade  Marks  Act^ 
1883,  s.  32 — Action  to  restrain  Threats — 
Action /or  Ir^fringement  by  Patentee  "pro- 
secuted" ajid  discontintted — "Due  Dili- 
gence" 

In  Septefmher,  1888,  C  brought  cm  ac- 
tion {under  section  S2  qf  the  Patents,  De- 
signs, amd  Trade  Marks  Act,  1883)  against 
H,  to  restrain  him  from  issuing  drcuJUyrs 
tkrea4;ening  legal  proceedings.  H.  then 
commeficed  an  a^stion  against  C.  for  in- 
frvngement  of  his  patent.  In  November^ 
1889,  H.  discovered  {from  a  report  made 
by  an  expert  under  an  order  of  the  Court) 
that  the  articles  sold  by  G.  were  not  an  in- 
fringement of  HJs  patent,  and  H.  iharwpon 
discontinued  his  action : — Held,  that  as  H. 
had  "with  due  diligence  commenced  and 
prosecuted  "  his  action  down  to  the  time  of 
discontinuance,  he  was  exactly  in  the  same 
position  {with  regafrd  to  Uis  protection 
afforded  by  the  proviso)  as  ^  he  had 
prosecuted  his  action  to  trial,  and  then 
failed;  amd  that,  as  the  proviso  applied, 
0.  had  no  cause  of  action  under  section  32. 

Action  with  witnesses. 

This  was  the  trial  of  an  action  by 
W.  W.  Colley  (a  manufacturer  of  toilet 
paper)  for  an  injunction  to  restrain  M. 
Hart  (who  carried  on  a  similar  business), 
the  owner  of  a  patent,  from  threatening 
legal  proceedings  in  respect  of  alleged 
infringements  of  his  patent. 

On  the  15th  of  September,  1888,  the 
defendant  (the  patentee)  issued  the  fol- 
lowing circular,  and  sent  it  to  (among 
other  persons)  some  of  the  plaintiffs  cus- 
tomers : — "  It  has  come  to  my  knowledge 
that  W.  W.  Colley,  late  in  my  employ,  is 
offering  to  the  trade  perforated  toilet 
rolls,  which  is  an  infringement  of  my 
patent  1885,  No.  9106.  ...  His  pro- 
ceedings are  therefore  a  distinct  breach 
of  my  rights  under  both  patent  and  trade 
mark,  and  I  think  it  right  to  inform  yon 
that  I  intend  to  commence  proceedings 
forthwith  against  any  person  whom  I 
find  in  any  way  dealing  in  any  perforated 
toilet  paper  manu&ctured  in  breach  of 
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my  patent  rights  under  the  above  patent, 
or  under  my  trade  mark." 

On  the  22nd  of  September,  1888,  the 
plaintiff  commenced  this  action  to  restrain 
the  issue  of  the  circular,  and  for  damages. 

On  the  3rd  of  October,  1888,  the  plain- 
tiff gave  notice  of  motion  (for  the  10th 
of  October)  before  the  vacation  Judge 
for  an  injunction.  The  vacation  Judge 
adjourned  the  hearing  of  the  motion 
until  the  2nd  of  November;  and  on  that 
day  North,  J.,  granted  an  interlocutoiy 
injunction. 

On  the  6th  of  December,  1888,  the  de- 
fendant (the  patentee)  commenced  an  ac- 
tion for  infringement  of  his  patent  against 
the  plaintiff. 

On  the  8th  of  February,  1889,  the 
plaintiff  delivered  a  statement  of  claim 
in  this  (the  threats)  action.  By  it  he 
denied  that  he  had  infringed  the  defen- 
dant's patent ;  and  he  claimed  an  injunc- 
tion to  restrain  the  defendant  from  issuing 
the  above  circular,  and  frK)m  threatening 
the  plaintiff,  or  his  customers,  or  other- 
wise interfering  with  the  plaintiff's  trade. 

On  the  9th  of  March,  1889,  the  state- 
ment of  defence  in  tMs  (the  threats) 
action  was  delivered. 

On  the  13th  of  May,  1889,  the  defen- 
dant (the  patentee)  delivered  a  statement 
of  claim  in  his  (the  infringement)  action. 

In  January,  1889,  the  defendant  had 
issued  a  summons  in  this  (the  threats) 
action  for  inspection ;  and  ultimately,  on 
the  13th  of  June,  1889,  an  order  was 
made  for  inspection  of  the  process  by  Mr. 
Ellisy  an  expert,  who  was  to  report  to  the 
Judge. 

On  the  9th  of  July,  1889,  Ellis  made  a 
written  report  to  North,  J.,  of  the  result 
of  his  inspection,  stating  that,  in  his 
opinion,  the  plaintiff's  process  was  not  an 
infringement  of  the  defendant's  patent. 
In  August,  1889,  an  order  was  made  that 
the  counsel  and  solicitors  on  each  side 
should  see  the  report.  The  report  was 
handed,  in  the  first  instance,  to  tlie  plain- 
tiff's solicitors,  and  was  not  handed  over 
by  them  to  the  defendant's  solicitors  until 
the  6Ui  of  November.  The  defendant 
thereupon  discovered  that  the  articles  sold 
by  the  plaintiff  were  not  an  infringement 
of  the  defendant's  patent,  and  that,  there- 
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fore,  it  was  hopeless  for  him  to  proceed 
with  his  infringement  action.  Accord- 
ingly, on  the  following  day,  the  defen- 
dant, by  notice  in  writing,  wholly  discon- 
tinued his  (infringement)  action,  and  paid 
the  plaintiff's  taxed  costs  of  that  action 
under  Order  XXVI.  rule  1, 

The  plaintiff's  (the  threats)  action  now 
came  on  for  trial. 

Section  32  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  is  as  fol- 
lows : — ^'  Where  any  person,  Al^iming  to 
be  the  patentee  of  an  invention,  by  circu- 
lars, advertisements,  or  otherwise,  tlu'eatena 
any  other  person  with  any  legal  proceedings 
or  liability  in  respect  of  any  alleged  manu- 
feeture,  use,  sale,  or  purchase  of  the  in- 
vention, any  person  or  persons  aggrieved 
thereby  may  bring  an  action  against  him, 
and  may  obtain  an  injimction  against  the 
continuance  of  such  threats,  and  may  re- 
cover such  damage  (if  any)  as  may  have 
been  sustaiaed  thereby,  if  the  alleged 
manufecture,  use,  sale,  or  purchase  to 
which  the  threats  related  was  not  in  feet 
an  infringement  of  any  legal  rights  of  the 
person  making  such  thi^ts :  Provided 
that  this  section  shall  not  apply  if  the 
person  making  such  threats  with  due 
diligence  commences  and  prosecutes  an 
action  for  infringement  of  lus  patent." 

Astauy  Q.C.,  and  Roger  W.  WaUace,  for 
the  plauitiff. 

OozffM-Ewrdy^  Q.C,^  and  J.  C.  Graham^ 
for  the  defendant,  took  the  preliminary 
objection  that,  as  the  defendant  had  '-with 
due  diligence  commenced  and  prosecuted 
an  action  for  infringement  of  his  patent," 
within  the  above  proviso,  the  plaintiff's 
action  must  be  dismissed  with  costs. 

Cozens-Ha/rdy,  Q.C.,  and «/.  C.  Grafiam^ 
for  the  defendant. — ^The  defendant  com- 
menced his  infringement  action  on  the 
6th  of  December,  1888  (less  than  three 
months  after  the  issue  of  the  writ,  and 
before  the  deUvery  of  the  statement  of 
claim  in  the  threats  action).  He,  there- 
fore, commenced  his  action  with  due  dili- 
gence. And  the  dates  shew  that  he 
prosecuted  it  with  due  diligence,  at  any 
rate  down  to  the  7th  of  November,  1889, 
when  he  discontinued  his  action. 

After  the  defendant  had  seen  Mr«  Ellis's 
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report  it  became  quite  useless  for  him  to 
continue  his  action ;  if  he  had  gone  on  to 
trial,  his  action  would  only  have  been  dis- 
missed with  costs. 

The  plaintiff  (in  an  infringement  action) 
does  not  lose  the  protection  of  the  proviso 
simply  because  he  does  not  go  to  trial, 
where,  as  here,  the  action  is  brought  bona 
Jlde, 

They  referred  to  Sugg  v.  Bray  (1). 

Aston,  Q.Cy  and  Eoger  W.  WaUace,  for 
the  plaintiff. — Hart  did  not  commence  his 
infringement  action  with  due  diligence— 
Herrhwrger  v.  Squire  (2).  He  certainly 
did  not  prosecute  his  action  with  due  dili- 
gence, because  he  discontinued  it  on  the 
7th  of  November,  1889,  and  paid  the  costs 
of  it. 

[North,  J. — Do  you  say  that  to  "  pro- 
secute with  due  diligence  "  means  "  to  pro- 
secute to  a  successful  result "  1] 

It  means  to  prosecute  so  as  to  justify ; 
and  a  plaintiff  can  only  justify  his  action 
by  shewing  two  things — ^first,  that  his 
patent  was  valid;  and  secondly,  that  it 
had  been  infringed. 

They  also  referred  to  Challmder  v, 
Royle  (3). 

\CozenB'Hwrdy,  Q,C.j  was  only  called 
upon  to  reply  as  to  the  effect  of  discon- 
tinuing his  action.! 

CozenS'ffardyj  Q,C.y  in  reply. — ^The  pro- 
viso does  not  go  on  to  say — ^must  prose- 
cute and  '^  establish  his  right."  Mr.  Hart 
ought  not  to  be  in  any  worse  position 
than  if,  instead  of  discontinuing,  he  had 
allowed  his  action  to  go  on  to  trial,  and 
then,  when  it  was  called  on,  had  said  that 
he  did  not  propose  to  open  it. 

North,  J.  (on  Feb.  19). — I  postponed 
deciding  this  case  last  night,  not  because 
I  felt  much  doubt  about  it,  but  because  it 
raises  a  point  which,  so  far  as  I  know,  is 
not  yet  covered  by  any  decision  or  dictvmi, 

{His  Lordship,  after  reading  the  circular 
etter  of  the  15th  of  September,  1888, 
continued  :] 

Now  there  is  no  evidence  before  me  at 

(1)  2  Pat.  Off.  Rep.  223. 

(2)  5  Pat.  Off.  Rep.  581 ;  on  appeal,  6  Pat. 
Off.  Rep.  194. 

(3)  66  Law  J.  Rep.  Chanc.  996;  Law  Rep. 
86  Ch.  D.  426. 


present  that  that  circular  was  published 
maliciously;  and,  therefore,  there  is  no 
right  of  action,  iinless  it  is  given  by  sec- 
tion 32  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883.  And  I  also  think  it 
clear  that  that  was  a  letter  which  would 
have  given  a  right  of  action  under  the 
32nd  section  if  there  had  been  no  proviso 
in  it. 

Now  it  is  said  that  the  defendant's  action 
for  infringement  was  not  commenced  with 
due  diligence ;  and,  in  particular,  a  case 
before  Mr.  Justice  Charles  is  relied  upon 
upon  that  point.  Before  referring  to  that 
case  I  must  say  that,  in  my  opinion,  it  is 
quite  impossible  to  fix  any  time  within 
which  an  action  must  be  commenced.  It 
must  depend  altogether  upon  the  circum- 
stances of  each  particular  case.  It  is  im- 
possible to  lay  down  any  general  rule. 

Now,  looking  at  the  order  of  things  in 
that  action,  Herrhwrger  v.  Squire  (2),  as 
stated  by  Mr.  Justice  Charles,  what  I  find 
is  this :  There  was  some  threat  in  1885, 
which,  as  I  understand,  he  puts  out  of 
consideration  altogether.  Then  on  the 
21st  of  October,  1886,  there  was  a  certain 
threat  published  to  the  trade;  and  Mr. 
Justice  Charles  says,  ''At  the  time  he 
issued  that  circular  he  must  have  become 
aware,  I  suppose,  that  the  plaintifis,  amongst 
other  persons,  were  selling  the  damper 
with  the  arrangement  of  the  arm  attached 
to  the  body  of  the  damper ;  but  he  took 
no  step.  He  states  that  he  intends  to 
take  legal  proceedings ;  but  he  took  none, 
and  a  whole  year  pasised  away."  Now  Mr. 
Justice  Charles,  in  his  judgment,  proceeds 
upon  the  footing  that  the  party  had  known 
of  the  state  of  things  existing  for  a  year, 
during  which  no  proceedings  were  taken. 
He  goes  on  to  say,  "  The  next  step  which 
was  taken  by  him  was  this :  on  the  Ist  of 
September,  1887" — I  said  a  year,  it  is 
practically  a  year  afterwards — "  another 
advertisement,  to  the  same  effect,  was  pub- 
lished." Then  he  goes  on  to  say,  "  Now 
what  did  the  defendant  do)  All  Sep- 
tember passed,  and  nothing  was  done.  All 
October  passed,  and  nothing  was  done  by 
the  defendant.  But  something  was  done 
by  the  plaintifib.  The  plaintiffs  on  the 
12th  of  October  issued  their  writ  under 
section  32.    Even  then  the  defendant  did 
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nothing;  and  it  was  not  until  the  14th  of 
November  that  he  instituted  two  actions 
against  two  persons  who  had  purchased 
the  plaintiffs'  check  action  with  this  armed 
damper,  and  then  in  due  time  in  December 
he  counter-claimed."  Then  he  asks  whe- 
ther that  is  due  diligence ;  and  says,  ^'  I 
cannot  say  so."  Then  he  says,  "  He  says 
he  intended  to  do  it  in  1886,  but  he  does 
absolutely  nothing.  I  must  assume  that 
he  must  have  known  that  sales  were  going 
on  of  these  armed  dampers  in  England ; 
otherwise,  I  do  not  see  why  he  should 
have  issued  the  circular  of  21st  of  October, 
1886.  He  does  nothing  for  nearly  a 
twelvemonth.  At  the  end  of  the  twelve- 
month, in  September,  1887,  he  returns  to 
the  charge,  and  he  gives  another  notice  in 
the  Music  Trades  Journal  that  he  intends 
to  commence  an  action  in  the  Chancery 
Division  of  the  High  Court  of  Justice 
against  any  one  infringing ;  but  he  does 
nothing ;  and  it  is  not  until  more  than  a 
month  after  the  plaintiffs  have  com- 
menced their  action  under  section  32, 
that  he  does  institute  two  actions  against 
two  other  persons  for  the  infringement  of 
his  patent.  I  cannot  think  that  is  due 
diligence ;  and,  therefore,  I  do  not  think 
that  he  has  brought  himself  within  the 
proviso."  Then  a  little  further  on  he 
says :  "  He  has  not,  having  regard  to  all 
the  circumstances  of  the  case,  in  my 
opinion,  with  due  diligence  commenced 
and  prosecuted  an  action  for  his  patent." 
Of  course,  the  facts  of  that  case  are  dif- 
ferent from  the  f&c^A  in  this  case ;  but  I  look 
to  find  what  principle  I  can  in  it  to  assist 
me  in  coming  to  a  conclusion  upon  the 
fiu^ts  of  the  case  before  me,  and  I  do  not 
find  anything  which  really  helps  me, 
because  I  find  that  the  learned  Judge 
relied  upon  the  feet  that  no  proceedings 
were  taken  for  a  certain  time  after  the 
writ  was  issued,  having  regard  to  the  fact 
that  the  infringement  had  been  going  on 
for  fourteen  months  before  that  time,  to 
the  knowledge  of  the  party  who  did  not 
take  any  proceedings.  That  is  a  totally 
different  state  of  things  from  anything 
that  I  have  here.  Therefore  that  case 
really  does  not  give  me  any  assistance. 

Then  I  find  great  difSculty  in  attempt- 
ing to  fix  within  what  time  an  action 
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must  be  brought  to  be  commenced  with 
due  diligence.  I  will  just  put  this  case  : 
Suppose  a  man  gets  his  patent  complete 
at  the  end  of  1885  ;  I  assume  that  it  is  a 
good  patent,  and  a  valuable  patent,  and  it 
is  perfectly  certain  that  there  will  be  in- 
fringers, and  he  is  on  the  look-out  for 
them.  At  the  end  of  1886  he  finds  A.  is 
infringing,  and  he  writes  a  warning  letter 
to  him,  which  warning  letter,  according 
to  the  cases,  would  be  a  threat.  A.  re- 
ceives it,  and  A.  submits  unconditionally. 
The  threat  is  not  prosecuted;  no  pro- 
ceedings are  taken  against  A.,  for  the  best 
of  all  reasons,  that  there  is  nothing  to 
sue  him  for,  because  he  has  submitted 
unconditionally.  At  the  end  of  1887  the 
patentee  finds  B.  infringing;  and  he  is 
about  to  take  proceedings  against  him, 
when  B.  dies  insolvent,  before  he  can 
bring  any  action.  At  the  end  of  1888 
he  finds  C.  infringing;  and  (I  will  sup- 
pose) C.  submits  unconditionally.  At 
the  end  of  1889  he  finds  D.  infringing,  and 
he  writes  a  warning  letter  to  him.  D.  does 
not  submit;  but  replies  by  commencing 
an  action  at  once  for  threats ;  whereupon 
the  patentee  immediately  issues  his  writ 
in  an  action  for  infringement  against  D. 
"  Oh,"  says  D.,  "  you  are  too  late,  these 
threats  have  been  going  on  for  three 
years;  for  no  less  than  three  years  have 
you  known  that  there  were  infringers, 
and  you  have  never  brought  an  action  at 
all ;  and  it  is  only  now,  after  more  than 
three  years,  that  you  seek  to  set  up  an 
action  commenced  now,  as  an  answer  to 
my  action  for  threats."  In  that  case  I 
cannot  doubt  for  a  moment  that  the 
action  commenced  against  D.  would  be 
commenced  in  due  time.  That  only  shews 
how  impossible  it  is  to  attempt  to  fix  any 
definite  time  within  which  such  an  action 
must  be  brought. 

Now  the  only  case  I  know  of  in  which 
(other  than  the  case  before  Mr.  Justice 
Charles)  anything  has  been  laid  down  as 
bearing  upon  time  is  ChaUender  y* 
Royle  (3).  I  think  I  should  be  doing 
great  injustice  to  the  remarks  of  Lord 
Justice  Cotton  in  that  case,  if  I  thought 
he  was  intending  to  lay  down  any  rule  as 
being  applicable  to  all  cases;  and  I  do 
not  refer  to  his  remarks  for  that  reaflon, 
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but  I  refer  to  them  by  way  of  illustration. 
In  that  case  he  says :  "  Was  it  (the  action) 
commenced  with  due  diligence)  Mr. 
Bousfield  contended  that  the  action  must 
be  commenced  with  due  diligence  from 
the  time  when  the  defendant  first  knew 
that  the  plaintiff  was  doing  what  the 
defendant  alleges  to  be  an  infringement. 
I  cannot  agree  with  that  view.  In  my 
opinion  an  action  must  be  held  to  be 
commenced  with  due  diligence  if  com- 
menced within  a  reasonable  time  after  the 
threats  have  been  made,  for  the  threats 
are  the  only  matter  complained  of.  Now, 
assuming  the  threats  to  have  been  made 
in  March,  the  action  against  the  Man- 
chester Plumbing  Company  was,  in  my 
opinion,  commenced  with  due  diligence 
i^r  the  time  when  the  defendant  first 
issued  these  threats,  for  I  think  that  the 
interval  between  March  and  June  is  not 
an  unreasonable  time  for  a  man  to  take 
to  consider  whether  he  should  bring  an 
action  in  respect  of  a  supposed  infringe- 
ment of  his  patent."  That  is  to  say, 
three  months  is  a  reasonable  time  to  take. 
Now  I  do  not  apply  those  remarks  as 
deciding  this  case ;  but  I  give  them  as  an 
illustration  to  shew  what  Lord  Justice 
Cotton  thought,  imder  the  circumstances, 
would  be  a  reasonable  time  within  which 
an  action  might  be  brought.  In  the  pre- 
sent case  I  find  that  the  threats  having 
been  uttered  on  the  15th  of  September, 
the  action  for  infringement  was  com- 
menced on  the  6th  of  December — that  is 
to  say,  within  three  months. 

Again,  I  do  not  attempt  to  lay  down 
a  rule  applicable  to  all  cases;  but,  as  a 
prima  fade  rule  applicable  to  most  cases, 
I  do  not  think  it  can  be  said  that  a  man 
is  guilty  of  undue  delay  if  he  waits  to 
see — ^where  the  person  who  is  plaintiff  in 
the  threats  action  is  the  alleged  in- 
fringer— ^whether  he  cannot  combine  the 
two  subjects  of  action  in  one  action ;  in 
other  words,  if  he  waits  a  reasonable  time 
to  have  the  statement  of  claim  delivered  to 
lum,  and  brings  his  counter-action,  not  by 
a  separate  action,  but  by  oounter^slaim 
in  tne  threats  action.  In  the  present 
case  the  defendant  was  justified,  in  my 
opinion,  in  refraining  for  some  time  after 
the  2nd  of  November  to  see  whether  he 


could  not  bring  his  action  for  infringe- 
ment in  the  threats  action,  instead  of 
commencing  a  new  action ;  or,  in  other 
words,  he  was  justified  in  waiting  for 
some  time,  at  any  rate,  to  have  the  state- 
ment of  claim  delivered.  I  find  here, 
although  the  action  was  commenced  on 
the  22nd  of  September,  that  it  was  not 
until  the  8th  of  February,  1889  (two 
months  after  Mr.  Hart  had  commenced 
his  action),  that  the  statement  of  claim 
was  delivered.  I  come  to  the  conclusion, 
therefore,  that  there  was  no  want  of  due 
diligence  in  commencing  the  action. 

Then  the  proviso  requires  that  the 
action  is  not  only  to  be  commenced,  but 
also  to  be  prosecuted  with  due  diligence. 
As  regards  the  prosecution,  I  will  draw  a 
line  between  what  did  happen,  and  what 
did  not  happen,  before  the  7th  of  Novem- 
ber, 1889,  the  date  of  the  discontinuance. 
Now,  during  that  time,  I  have  nothing  to 
shew  that  the  action  was  not  being  prose- 
cuted with  due  diligence.  I  have  nothing 
before  me  but  certain  dates  of  proceedings 
taken  in  the  actions ;  and  I  have  to  deal 
with  the  matter  simply  upon  those  dates. 
I  do  not  find  anything  to  shew  that  the 
proceedings  in  the  action,  down  to  the 
time  of  discontinuance,  were  wanting  in 
due  diligence.  I  do  not  find  that  that 
point  was  really  raised  by  counsel  for  the 
plaintiff;  because,  although  Mr.  Cozens- 
Hardy  gave  me  a  list  of  all  these  dates, 
neither  Mr.  Aston  nor  Mr.  Wallace  were 
able  to  put  their  finger  upon  any  point  in 
the  course  of  these  proceedings,  and  say 
that  there  was  any  imdue  delay  there.  I 
cannot,  therefore,  say  that  there  was  any 
undue  delay  in  prosecuting  the  action 
down  to  the  7th  of  November,  1889. 

But  then  the  plaintiff  says  (and  this  is 
really  his  point  upon  the  want  of  due  dili- 
gence) that  there  was  not  due  diligence  in 
prosecuting  the  action  from  that  time  on- 
wards, because  the  action  was  discontinued. 
On  the  7th  of  November,  1889,  Mr.  Hart 
discontinued  his  action  for  infringement. 
A  report  had  been  made,  upon  which  he 
came  to  the  conclusion  that  he  could  not 
prosecute  his  action  with  success ;  at  that 
point,  therefore,  he  discontinued  his  action, 
and  paid  the  costs.  Now,  was  that  dis- 
continuance a  want  of  due  proaecation  f 
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Mr.  Aston  says  that  the  proviso  in  the 
section  that  the  person  making  the  threats 
shall  "  with  due  diligence  commence  and 
prosecute  an  action  for  infringement/' 
means  shall  prosecute  it  down  to  a  success- 
ful result.  Now,  in  the  first  place,  tiie 
section  does  not  say  so ;  and  I  should  find 
great  difficulty  in  understanding  it,  if  it 
did.  I  do  not  quite  know  what  a  "  success- 
ful result "  would  he,  considering  the  mul- 
tiplicity of  points  raised  in  patent  actions. 
£ut  suppose  I  take  other  words,  and  make 
the  section  read  thus  (as  I  understand  it 
was  suggested  I  should  do),  that  he  must 
with  due  diligence  commence  and  prose- 
cute, "  and  recover  judgment  in ''  an  action 
for  infringement — ^because  that  is  the  way 
it  would  have  to  be  tested.  I  do  not  find 
any  words  of  that  sort  in  the  section ;  and 
it  would  be  a  strong  addition  for  me  to 
make  to  treat  the  section  as  containing 
such  words  as  these.  The  point  cannot 
have  escaped  attention;  nothing  would 
have  been  easier  than  to  have  put  in  these 
words,  if  the  section  was  intended  to  be 
read  as  having  them  in ;  and  when  I  do 
not  find  such  words  there,  I  do  not  feel  at 
liberty  to  add  them. 

Then  there  is  another  thing.  I  do  not 
believe  that  that  was  the  intention  of  the 
section;  and  I  think  it  might  produce  a 
very  unjust  result,  if  the  words  suggested 
had  been  there.  Suppose,  for  instance,  an 
action  was  commenced  with  due  diligence, 
and  while  it  was  being  prosecuted  with 
due  diligence  the  infringer  died  insovent. 
It  would  be  impossible  to  prosecute  such  an 
action  as  that  to  a  successful  result.  You 
could  not  sue  the  infringer's  executors; 
there  would  be  no  benefit  gained  by  the 
estate  which  you  could  follow  against 
them ;  and,  of  course,  the  personal  tort 
would  have  come  to  an  end.  It  would  be 
impossible  for  a  man  to  go  on  with  an 
action  of  that  sort. 

To  put  another  case,  suppose  the  in- 
fringer became  bankrupt,  with  large  lia- 
bilities and  very  small  assets — could  it 
be  said  that  an  action  commenced  with 
due  diligence,  and  prosecuted  with  due 
diligence  down  to  that  time,  fidled  to  be 
an  action  within  the  proviso,  because  it 
was  not  prosecuted  to  judgment  after 
that  t  I  do  not  think  it  would  be  possible 
to  say  so. 
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Again,  the  defendant  to  the  action  for 
infringement  might  submit,  and  pay 
damages.  Is  it  to  be  said  that  a  man  has 
not  commenced  and  prosecuted  an  action 
with  due  diligence,  because,  having  got 
all  that  he  could  get,  he  leaves  the  matter 
there,  and  does  not  go  on  to  recover  judg- 
ment 1  I  do  not  think  it  possible  to  put 
such  a  qualification  upon  the  action  re- 
quired by  the  section,  as  to  say  that  the 
plaintifF  is  bound  to  prosecute  such  an 
action  to  judgment,  although  he  has  got 
the  full  benefit,  which  he  seeks  in  the^ 
action,  ofiered  to  him  before  judgment. 

Moreover,  a  fidlure  to  succeed  in  the 
action  would  not,  necessarily,  be  a  fair 
test  as  to  whether  the  patentee  was  justi- 
fied in  making  the  threats.  The  patent 
might  be  perfectly  good,  but  the  action 
for  infringement  might  fidl.  The  plain- 
tiff might  have  lost  valuable  witnesses  by 
death,  or  they  might  fail  to  attend  at  the 
trial ;  and  the  plsSntiff  might  fisdl  to  re- 
cover judgment  solely  on  that  groimd. 
Or,  on  the  other  hand,  they  might  attend ; 
and  it  might  turn  out  that  the  evidence 
given  by  them  did  not  come  up  to  what 
the  plaintiff  had  been  told  they  would 
give ;  and  the  plaintiff's  case  might  break 
down  through  the  infirmity  of  his  wit- 


Again,  there  might  be  a  very  serious 
and  difficult  question,  whether  what  had 
been  done  by  the  defendant  was  really  an 
infringement  or  not  in  point  of  fact. 
The  jury  might  hold  that  it  was;  the 
Divisional  CoTu*t  might  hold  that  it  was ; 
the  Court  of  Appeal  might  take  the  same 
view;  but  the  House  of  Lords,  in  the 
end,  might  say  that  there  had  not  been 
any  infringement  at  all.  It  would  be  a 
very  strange  thing  if  the  right  to  utter 
the  threats  in  the  first  instance  is  to  be 
tested  by  an  action  of  that  sort. 

I  might  give  another  instance :  suppose 
the  person  bringing  the  action  for  in- 
fringement is  not  the  patentee,  but  an 
assignee,  and  among  the  defences  set  up 
by  the  infringer  there  was  this  defence, 
that  he  was  not  infringing,  because  he 
held  a  licence  from  the  patentee  before 
the  assignment  took  place.  The  plaintiff 
(the  assignee)  may  know  nothing  of  that 
defence,  he  may  not  believe  it,  he  may 
see  the  patentee,  and  be  told  that  it  is  un- 
2S 
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true;  and  the  plaintiff  may  go  on  with 
his  action ;  but,  at  the  trial,  it  may  turn 
out  that  the  patentee  had  not  told  the 
truth,  and  that  the  defendant  in  the  action 
had  a  licence  from  the  patentee,  and  was 
justified  in  what  he  had  done. 

Many  other  illustrations  might  be  given. 
Failure  to  succeed  in  an  action  for  in- 
fringement would,  in  many  cases,  be  an 
unMr  test  as  to  whether  the  plaintiff  in 
the  infringement  action  was  justified  in 
making  the  threats. 

Therefore,  not  only  do  I  not  see  my 
way  to  add  such  words  to  the  section  as 
to  read  it,  "  with  due  diligence  commence 
and  prosecute  and  recover  judgment  in  an 
action  for  infringement ; "  but  I  see  that, 
if  I  were  to  add  such  words  to  the  section, 
I  might  be  doing  something  which  would 
be  a  great  injustice. 

I  hold,  therefore,  that  it  is  not  neces- 
sary— for  an  action  to  come  within  the 
proviso — that  the  action  should  be  pro- 
secuted to  the  recovery  of  judgment  by 
the  party  bringing  it.  And,  therefore,  a 
man  who  has  commenced  and  with  due 
diligence  prosecuted  an  action  is  within 
the  proviso,  although,  at  the  trial,  judg- 
ment is  given  against  him ;  and  the  fact 
of  his  being  within  the  proviso  prevents 
there  being  any  right  of  action,  existing 
under  the  earlier  part  of  section  32,  in 
the  plaintiff  in  the  threats  action. 

Then,  in  the  present  case,  the  action 
having,  in  my  opinion,  been  commenced 
with  due  diligence,  and  prosecuted  with 
due  diligence  down  to  the  7th  of  Novem- 
ber, 1889  (the  date  of  the  discontinuance), 
the  plaintiff  in  it  would  have  been  pro- 
tected by  the  proviso  if  he  had  continued 
the  action  from  that  time  down  to  trial, 
and  had  then  failed  to  prove  any  infringe- 
ment. If  that  is  so,  how  does  the  matter 
stand?  Mr.  Hart,  in  November,  1889, 
ascertained  that  his  action  must  Mi ;  and 
he,  thereupon,  like  a  wise  man,  at  once 
discontinued  his  action,  and  paid  the  costs 
of  it.  In  my  opinion  he  was  not  under 
the  obligation — in  order  to  make  his  action 
success^,  as  a  defence  to  Mr.  Colley's 
action,  under  the  proviso — ^to  prosecute  a 
hopeless  action  until  trial,  and  then  under- 
go the  penalty  of  having  it  dismissed  with 
costs.     As  soon  as  he  found  out  that  his 


action  was  hopeless,  it  was  his  duty  to  put 
an  end  to  it  at  once,  and  not  go  on  to 
trial.  I  do  not  say  that  it  is  a  duty  of 
very  perfect  obligation ;  but  I  think  that 
Mr.  Hart  did  owe  a  duty  to  his  adversary 
not  to  proceed  with  a  hopeless  litigation 
against  him  after  he  had  ascertained  that 
it  was  hopeless ;  and  I  think  that  he  owed 
a  duty  to  the  Court  not  to  waste  time  by 
the  trial  of  an  action  in  which  he  felt  that 
he  could  not  possibly  succeed. 

Under  these  circumstances,  in  my  opi- 
nion, Mr.  Hart — ^having  discontinued  a 
hopeless  action  before  trial — ^is  in  exactly 
the  same  position  as  he  would  have  been 
in  if  he  had  prosecuted  it  up  to  trial,  and 
then  failed.  And,  as  fidlure  at  the  trial 
would  not  have  prevented  his  action  from 
being  within  the  proviso,  so,  in  my  opinion, 
the  discontinuance  before  trial  does  not 
put  him  in  a  worse  position  than  if  he 
had  carried  it  on  to  trial.  He  is,  there- 
fore, within  the  proviso ;  and  the  plaintiff 
has  no  cause  of  action  under  section  32. 

[The  action  was  then  heard  on  the  ques- 
tion whether  Mr.  Hart's  infringement 
action  was  brought  bona  fide j  and  whether 
Mr.  Hart  made  the  threats  complained  of 
without  reasonable  and  probable  cause. 
After  evidence  had  been  given,  and 
counsel  heard  on  behalf  of  the  plaintiff, 
Mr.  Justice  North  dismissed  the  action 
with  costs.] 

Solicitors— Traefitt  &  Gane,  for  plaintiflE ;  Link- 
later,  Hackwood  &  Co.,  for  defendant. 
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[IN   THE   CHANCERY  DIVISION   AND   IN 
THE  COURT  OF  APPEAL.] 

Kekewich,  J. 
1889. 

July  9,  10. 
Cotton,  L.  J. 
BOWEN,  L.  J. 
Fey,  L.  J. 

Dec.  U,  16. 

Easement  —  Light  —  Implied    Grant  — 
Railway  Company — Injunction, 

A  radkoay  compa/ny  sold  a  house  in  fee 
to  the  plaintiff^  and  retained  the  adjoining 
land ;  amd  the  conveya/nce  recited  that  the 
whole  of  the  land  so  retained  wovld  he 
actually  required  for  the  construction  of 
the  railway.  The  loindaws  on  the  ground 
floor  and  basement  of  the  house  derived 
their  light  through  one  of  the  arches  of  a 
viaduct  over  which  the  railway  ram,.  The 
defendant  subsequeTitly  acquired  through 
the  compcmy  am,  interest  in  the  adjoining 
land  amd  the  arch,  which  he  blocked  up  : — 
Held,  that  there  was  an  implied  obligation 
on  the  part  of  the  railway  compcmy  not  to 
interfere  urith  the  plaintiff^s  lights  exc^t 
so  far  as  required  for  the  construction  of 
the  railway y  and  that  the  plaintiff  was 
entitled  to  am  injunction. 

Decision  of  Kekewich,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J.,  restraining  the  defendant* 
from  obstracting  the  plaintiff's  lights. 

In  1863  the  London,  Chatham,  and 
Dover  Railway  Company  agreed  to  sell  to 
Solomon  Myers  a  piece  of  land,  being  part 
of  the  surplus  lands  of  the  company,  on 
which  he  built  a  house,  now  kiiown  as 
89  Newington  Causeway. 

The  sale  was  carried  into  effect  by  an 
indenture  of  the  31st  of  December,  1863, 
whereby  the  railway  company  granted 
to  Myers  in  fee-simple  the  said  piece  of 
land  and  the  house  then  standing  thereon, 
with  all  the  rights,  easements,  and  appur- 
tenances thereunto  belonging  or  apper- 
taining, or  therewith  used  or  enjoyed.  The 
deed  contained  a  recital  to  the  effect  that 
the  whole  of  the  land  retained  by  the 
railway  company  would  be  actually  re- 
quired by  the  company  for  the  construc- 
tion of  their  railway.  It  contained  no 
express  covenant  as  to  lights.     Myers  re- 


sided in  the  house  from  1863  until  his 
death  in  March,  1888,  and  it  had  since 
been  occupied  by  his  widow,  the  present 
plaintiff.  It  was  used  partly  as  a  dwell- 
ing-house and  partly  as  a  shop. 

The  house  was  situated  on  the  south- 
west side  of  the  London,  Chatham,  and 
Dover  Railway,  which  here  ran  over  a 
series  of  brick  arches.  It  was  originally 
about  27  feet  distant  from  the  railway, 
but  the  distance  was  subsequently  reduced 
to  8  feet,  in  consequence  of  the  company 
having  widened  the  viaduct  for  the  pur- 
pose of  doubling  their  line.  Some  of  the 
windows  of  the  house,  including  the  win- 
dow of  a  small  sitting-room  on  the  groimd 
floor  and  the  window  of  the  kitchen  in 
the  basement,  derived  their  light  through 
the  opening  of  one  of  the  arches  to  which 
they  were  substantially  opposite.  This 
arch  was  58  feet  long,  25  feet  wide,  and 
18  feet  high. 

On  the  19th  of  December,  1872,  the 
company  leased  to  Isaac  Jacobs  seven  of 
their  arches,  including  the  arch  in  ques- 
tion, and  the  land  on  either  side  of  the 
arches,  for  a  term  of  fifty  years,  subject 
to  any  rights  of  light  to  which  Myers  was 
entitled  in  respect  of  his  house. 

By  two  indentures  of  the  31st  of  De- 
cember, 1872,  the  company  leased  the 
said  arches  to  Lewis  Isaacs,  who  was  a 
nominee  of  Jacobs,  for  a  term  of  1,000 
years,  subject  to  the  lease  of  the  19th  of 
December,  and  conveyed  to  him  the  free- 
hold of  the  land  comprised  in  the  lease  of 
the  19th  of  December  subject  thereto,  and 
subject  to  all  rights  and  easements,  if 
any,  affecting  the  same. 

By  an  indenture  of  the  12th  of  Feb- 
ruary, 1873,  the  said  land  and  arches 
were  transferred  to  Jacobs;  and  by  an 
indenture  of  the  29th  of  July,  1887,  the 
said  premises  were  conveyed  and  assigned 
to  the  defendant,  Samuel  Prince  Catterson. 
From  1873  the  arch  opposite  the  plain- 
tiff's house  had  been  used  for  the  storage 
of  heavy  machinery,  which  to  a  certain 
extent  obstructed  the  access  of  light 
through  it. 

In  November,  1887  the  defendant 
erected  a  warehouse  on  the  noHh-east 
side  of  the  viaduct  at  a  short  distance 
from  the  railway,  and  facing  the  arch  in 
question;    and   in    December,    1887,    he 
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blocked  up  the  arch  on  the  side  nearest 
the  plaintiff's  house — ^the  south-west  side 
— ^with  a  wooden  hoarding. 

Myers  inunediatelj  commenced  an  ac- 
tion for  an  injunction  to  restrain  the  defen- 
dant from  permitting  anjbuilding  or  hoard- 
ing to  remain  erected  on  any  part  of  the 
land  formerly  belonging  to  the  London, 
Chatham,  and  Dover  Bailway  Company, 
so  as  to  obstruct  the  ancient  lights  en- 
joyed by  the  plaintiff's  house,  and  for 
damages.  After  Myers's  death  the  action 
was  continued  by  his  widow  as  his  legal 
personal  representative. 

WarmmgUm^  Q.Cy  and  Sioinfen  Eadyy 
for  the  plaintiff. 

Barber^  Q,C,,  and  B,  Knowlea  Corrie, 
for  the  defendant. — ^Looking  at  all  the 
circumstances  of  the  case,  there  is  no  im- 
plied obligation  on  the  part  of  the  com- 
pany not  to  block  up  the  arches.  The 
purchaser  must  be  taken  to  have  known 
that  the  arches  might  be  used  as  store- 
houses— The  Birmingham,  Dudley,  and 
District  Banking  CompamAf  v.  Rosa  (1). 

[Kekewich,  J. — ^That  case  depended  on 
PcHmer  v.  Fletcher  (2)  and  Allen  v.  Taylor 
(3).] 

Kekewich,  J. — I  do  not  intend  to  deal 
at  large  with  the  question,  which  has  been 
argued  as  a  serious  as  well  as  a  novel  one, 
respecting  light  coming  through  a  house 
or  through  a  building  instead  of  over  one 
or  over  a  vacant  space.  I  can  see  that  there 
is  much  room  for  argument  with  reference 
to  circumstances  which  do  not  eidst  here, 
whether  the  claim  to  access  of  light  is 
made  under  contract  express  or  implied,  or 
under  statute.  It  seems  to  me  unneces- 
sary to  pursue  that  subject  here,  because 
I  am  not  dealing  with  a  building  in  the 
vulgar  sense  of  the  word,  and  certainly 
not  with  a  house.  What  I  am  dealing 
with  is  a  tunnel — ^that  is  to  say,  a  railway 
built  upon  arches,  making  a  hollow  spaxse 
imdemeath,  through  which  light  can  be 
conveyed.  It  happens  that  this  is  a  line 
in  the  neighbourhood  of   London,  and 

(1)  67  Law  J.  Rep.  Chanc.  106 ;  ibid.  601  ; 
Law  Rep  38  Ch.  D.  296. 

(2)  1  Lev.  122. 

(3)  60  Law  J.  Rep.  Chanc.  178 ;  Lavir  Rep. 
16  Ch.  D.  365. 


rather  broad,  with  double  lines;  and,  con- 
sequently, this  archway — ^if  that  is  the 
correct  expression — extends  to  something 
like  58  feet.  But  assuming — as  un- 
doubtedly 18  the  case — ^that  light  can  pass 
through  it  from  one  end  to  another  so  as 
to  illuminate  more  or  less  the  space  on 
the  other  side,  there  can  be  no  difference 
between  an  archway  of  58  feet  deep  and 
an  archway  a  few  inches  or  feet  deep.  It 
would  seem  to  me  monstrous  to  hold  that 
a  man  is  not  entitled  to  shut  out  light 
when  it  comes  over  a  vacant  space,  and 
yet  that  he  would  be  entitled  if  the  light 
came  through  his  neighbour's  building 
between  two  columns  with  a  lateral 
bar  placed  on  the  top;  and  unless  the 
defendant  is  prepared  to  insist  that  light 
coming  in  that  way  cannot  be  protected, 
his  argument  as  regards  this  particular 
case,  to  my  mind,  is  worthless.  I  regard 
the  light  as  coming  through  this  archway 
in  such  a  way  as  that,  and  I  think  that 
common  sense  will  find  a  limit  to  the  pro- 
tection of  light  under  such  circumstances. 
After  a  certain  point  there  is  a  natural 
limit;  and  if  I  found  that  light  would 
not  be  conveyed  through  the  archway  or 
tunnel,  then  there  would  be  no  ground  for 
applying  for  protection.  Putting  that  out 
of  the  way,  I  also  at  the  same  time  set 
aside  the  statute.  The  plaintiff  has  a  claim 
under  the  statute  to  which  reference  has 
been  made.  I  set  that  aside,  not  as  being 
immaterial,  nor  as  being  a  claim  which,  as 
at  present  advised,  I  should  be  disposed  to 
say  was  unfounded ;  but  because  I  think 
that  the  other  first  ground  put  forward  is, 
I  will  not  say  stronger,  but  is  sufficiently 
strong  to  support  the  plaintiff's  case  with- 
out reference  to  the  statute.  That  ground 
is  this — ^that  Mr.  Catterson,  the  defendant, 
or  rather  his  immediate  predecessor  in 
title,  took  his  property  subject  to  an  obli- 
gation not  to  interfere  with  the  light 
coming  to  the  plaintiff's  house.  It  matters 
little,  but  it  is  a  fact  that  the  conveyance 
to  the  predecessor  in  title  was  made  ex- 
pressly subject  to  any  right  of  light  which 
Mr.  Myers  might  have.  That,  of  course, 
was  not  an  admission  that  he  had  any 
right,  not  a  statement  that  he  had  any 
right,  but  it  was  a  statement  that  the  de- 
fendant's predecessor  in  title  took  the  pro- 
perty subject  to  what  right  there  was,  leav- 
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ing  it  open  to  Mr.  Myers  to  make  his  own 
claim  and  to  support  it  at  the  proper  time 
if  he  thought  fit.  It  has  been  truly  said 
that  the  law  on  this  subject  is  to  be  found 
expounded  in  the  late  case  of  The  Bir- 
mingham,  Dudley,  and  District  Bcmking 
Compomy  v.  Rosa  (1).  I  apprehend  that 
the  law  is  found  there  stated  fully,  for  the 
purposes  of  the  present  case,  in  the  judg- 
ments of  the  Court  of  Appeal.  I,  of  course, 
do  not  wish  to  refer  to  my  own  judgment ; 
but  I  refer  to  a  passage  which  I  quoted 
from  Sir  George  Jessel's  judgment  in 
Alien  V.  Taylor  (3),  where  he  says : 
"  Where  a  man  grants  a  house  in  which 
there  are  windows,  neither  he  nor  any 
one  claiming  under  him  can  stop  up  the 
windows  or  destroy  the  lights."  That  is 
his  statement — forcible,  as  his  statements 
usually  were — of  the  law  applicable  to  such 
a  case  as  the  present.  I  do  not  observe 
a  single  word  in  either  of  the  judgments 
of  the  Judges  in  the  Court  of  Appeal 
which  in  the  slightest  degree  diminishes 
the  force  of  his  language.  They  repeat  the 
same  proposition  in  their  own  language. 

But  then  it  is  said  that  the  case  of  The 
Birmingham,  Dudley,  and  District  Bcmking 
Company  v.  Ross  (1)  adds  this  restriction 
— ^that  a  man  must  take  the  house  which  is 
granted  to  him,  as  the  house  was  granted, 
subject  to  any  such  use  of  his  neighbour's 
land — ^the  grantor's  land — ^as  he  might 
reasonably  anticipate.    That  is  stated  in 
several  passages  of  the  judgments  of  the 
Court  of  Appeal ;  but  I  think,  perhaps, 
for  the  present  purpose,  it  is  more  con- 
cisely and  clearly  stated  in  the  judgment 
of  Lord  Justice  Bowen  than  elsewhere. 
He  says :  "  This  presumption  arises,  that 
the  grantor  intends  the  grantee  to  enjoy 
so  muoh  light,  unobstructed,  as  must  under 
the  ciicumstances  have  been  assumed  by 
both  parties  to  be  reasonably  necessary 
for  the  fair  and  comfortable  use  of  the 
premises  which  are  the  subject  of  the 
grant."    There  is  nothing  in  that  judg- 
ment to  say  that  there  is  any  absolute 
reservation,  there  is  nothing  to  say  that 
the  implied    obligation  to  preserve  the 
grantee's  light  is  to  be  impaired  otherwise 
than  the  circumstances  render  reasonable 
as  a  matter  of  inference,  so  that  any  one 
looking  back  would  be  able  to  say  this 
must  have  been  intended  or  contemplated 
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as  between  the  parties.    That  seems  to  me 
what  they  intended,  and  what  was  meant 
by  the  Lords  Justices.    In  that  particular 
case  the  inference  was  drawn   that  the 
corporation,  who  were  the  common  gran- 
tors, intended  to  build  to  any  height  that 
might  be  convenient,  having  regard  to  the 
situation,  and  the  fii^t  grantee  was  unable 
to  complain  that  the  second  grantee  had 
used  that  power  in  such  a  way  as  to  inter- 
fere with  his  lights.     What  is  the  argu- 
ment here  )    That  the  grantee  here,  Mr. 
Myers,  must  have  assumed  that  as  his 
house   with   the   particular  windows   in 
question  was  opposite  to  a  railway  arch, 
the  railway  company  intended  sooner  or 
later,  by  themselves  or  their  tenants,  to 
block   up  the  light  coming  through  the 
railway  arch;  and  witnesses  have  been 
called  to  tell  us,  what  I  suppose  we  all 
know,    although    perhaps    it    might    be 
thought  that  one  could  not  take  judicial 
notice  of  it,  that  there  are  many  railway 
arches  let  to  tenants,  who  block  them  up, 
and  convert  them  to  purposes  of  trade  by 
so  blocking  them  up,  and  putting  up  hoard- 
ings with  and  without  windows,  and  so 
forth.     Was  there  any  reasonable    pre- 
sumption that   that  would  take  place) 
Was  Mr.   Myers    reasonably   boimd    to 
assume  that  the  railway  company  intended 
to  deal  with  their  arches  in  that  way) 
That  the  practice  was  common  then  may 
be  a  fact — ^the  evidence  goes  to  shew  that 
it  was ;  that  it  is  still  more  common  now 
is  also  a  isd ;  but  that  is  not  the  question. 
The  question  is  whether  the  railway  com- 
pany must  be  understood  to  have  reserved 
that  right.     I   see  no  covenant  to  that 
effect.     I  suggested  to  Mr.   Barber  the 
possibility  of  a  restriction  on  the  railway 
company's  powers  of  dealing  with  their 
arches  for  purposes  other  than  those  of 
their  own   undertaking — a  point  which 
may  perhaps  hereafter  have  to  be  further 
considered.     But,  apart  from  that,  looking 
at  it  from  what  I  venture  to  call  the 
common-sense  point  of  view,  although  Mr. 
Myers  may  have  ventured  to  guess  that 
the  railway  company,   or  their  tenants, 
might  be  attempting  to  do  such  a  thing, 
I   think  that  there  was  no   reasonable 
necessity  for    supposing    that    this   was 
within  the  contemplation  of  the  parties. 
It  might  very  well  be  supposed  that  the 
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arch  would  always  be  left  vacant,  or,  at 
any  rate,  only  used  in  such  a  way  as  not 
to  interfere  with  the  acoess  of  light 
through  it. 

Getting  rid  of  that  point,  and  finding, 
as  I  do,  that  the  implied  obligation — I 
will  take  care  to  avoid  the  use  of  the 
words  "  implied  grant " — ^the  implied  obli- 
gation on  the  part  of  the  railway  company, 
and  those  claiming  through  the  railway 
company,  including,  of  course,  the  present 
defendant,  is  not  restricted  by  any  such 
presumption  as  I  have  mentioned,  I  have 
then  to  see  what  the  facts  of  the  case  are. 

[His  Lordship  then  examined  and  com- 
mented on  the  evidence,  observing  that 
he  preferred  the  evidence  as  to  the  facts 
to  the  scientific  evidence,  and  came  to  the 
conclusion  that  there  had  been  an  inter- 
ference with  the  access  of  light  to  the 
plaintiff's  windows,  and  that  her  right  to 
relief  was  not  barred  by  acquiescence ;  and 
his  Lordship  granted  an  injimction  as 
regards  the  hoarding,  and  directed  an 
enquiry  as  to  damages  as  regards  the 
warehouse.] 

The  defendant  appealed. 

I^eviUe,  Q.C.,  and  RusseU  Roberts,  for 
the  appellant. — We  submit  that  the  plain- 
tiff is  not  entitled  to  relief  either  on  the 
ground  of  implied  grant  or  under  the 
Prescription  Act. 

In  considering  the  question  of  implied 
grant,  there  is  a  difference  between  a  rail- 
way company  and  an  ordinary  landowner, 
beoBiuse  the  railway  company  can  only  hold 
land  for  the  purpose  of  their  undertaking. 
The  Court  will  not  imply  an  obligation  on 
the  part  of  the  company  to  allow  the 
plaintiff  so  much  light  as  they  do  not  re- 
quire to  obstruct,  because  the  company 
are  the  sole  judges  of  the  extent  of  the 
obligation.  Such  an  obligation  is,  in  its 
nature,  too  uncertain  to  arise  by  implica- 
tion of  law.  Further,  the  recital  in  the 
conveyance  to  the  late  plaintiff  that  the 
whole  of  the  land  was  required  by  the 
company  for  the  construction  of  their  rail- 
way, is  strong  to  shew  that  there  was  no 
intention  on  the  part  of  the  company  to 
confer  any  right  to  light;  and  in  deter- 
mining such  intention  the  truth  or  false- 
hood of  the  recital  is  immateiiaJ.  More- 
over, the  doctrine  of  implied  grant  will 


not  be  extended.  Then,  as  to  prescrip- 
tion, the  right  of  the  plaintiff  is  lost  by 
the  interruption  occasioned  by  the  storage 
of  heavy  machinery.  Presland  v.  Bing- 
ham (4)  is  distinguishable,  because  there 
the  obstruction  was  of  a  much  more  serious 
character  than  in  this  case.  Further,  the 
plaintiff  is  not  entitled  to  relief  in  the 
case  of  light  beyond  the  angle  of  45  degrees 
— 27ie  City  of  London  Brewery  Company 
V.  Tennant  (6)  and  Clarke  v.  Clao'k  (6). 
At  any  rate,  there  is  no  such  obstruction 
as  will  justify  the  interference  of  the  Court. 
Lastly,  the  plaintiff  is  barred  by  acquies- 
cence. 

Warmington,  Q,C.,  and  Svnnfen  Eady^ 
for  the  plaintiff,  having  waived  the  claim 
to  an  enquiry  in  the  case  of  the  ware- 
house, were  not  called  upon. 

Cotton,  L.J.,  stated  the  facts  and  con- 
tinued : — ^The  first  question  we  have 
to  consider  is  this:  Is  there  under  the 
circumstances  which  I  have  stated  any 
obligation  on  the  railway  company  not  to 
obstruct  the  plaintiff's  lights  % 

Now,  if  a  person  who  is  the  owner  of 
two  plots  of  land,  on  one  of  wliich  a  house 
has  been  built,  seUs  the  plot  with  the 
house  on  it  and  retains  the  other,  then 
from  the  position  in  which  he  has  placed 
himself  towards  the  purchaser  there  is  an 
implied  obligation,  or  contract,  or  cove- 
nant (call  it  which  you  will),  on  his  part 
not  to  interfere  with  the  lights  of  the 
house  which  he  has  sold;  and  if  this  were 
the  case  of  an  ordinaiy  landowner,  that 
would  be  the  obligation  which,  unless  re- 
butted, would  prima  facie  result  from  the 
position  of  the  parties.  Here  the  vendors 
were  a  railway  company,  and  the  differ- 
ence, as  it  is  argued,  is  this — that  a  railway 
company  will  not  be  presumed  to  do  any- 
thing which  would  interfere  with  the  con- 
struction of  their  railway.  And,  no  doubt, 
that  is  so.  Here  it  is  clear  upon  the  fece 
of  the  conveyance  that  there  was  a  limita- 
tion on  the  implied  contract  entered  into  by 
the  vendors  (that  is,  the  railway  company) 
that  they  were  not  to  be  restricted  from 

(4)  Law  Rep.  41  Ch.  D.  268. 

(5)  43  Law  J.  Bep.  Chanc.  467;  Law  Rep. 
9  Chanc.  212. 

(6)  35  Law  J.  Rep  Chanc.  151  Law  Rep. 
I  Chanc,  16. 
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doing  what  was  necessary  for  the  purposes 
of  constructing  their  railway.  That,  in 
mj  opinion,  is  the  true  nature  of  the 
obligation  here.  But  then  it  is  argued 
that  this  really  makes  the  obligation  en- 
tirely dependent  on  the  wiU  of  the  railway 
company,  and  that  that  is  quite  inconsis- 
tent with,  and  is  repugnant  to,  the  grant 
of  the  house  to  the  purchaser  through 
whom  the  plaintiff  claims.  But  that  is 
not  so.  I  think  the  true  view  is  this, 
that  the  limitation  of  the  obligation  con- 
tracted by  the  railway  company  is  not 
entirely  dependent  on  the  will  of  the 
railway  company.  They  may  do  anything 
which  is  required  for  the  construction  of 
their  railway;  and  the  engineer  will  de- 
termine, subject  to  the  directors,  what  is 
necessaiy  for  the  construction  of  the  rail- 
way. That,  therefore,  is  not  a  matter 
left  entirely  to  the  will  of  the  company, 
but  certain  definite  purposes  are  pointed 
out  for  which  alone  the  railway  company 
are  entitled  to  use  the  land  retained  in  such 
a  way  as  to  interfere  with  the  obligation 
entered  into  by  them  as  regards  the  light 
to  the  plaintiff's  windows.  I,  therefore, 
hold  that  the  railway  company,  as  owners, 
not  only  of  the  land  sold,  but  of  the  land 
adjoining,  entered  into  an  implied  obliga- 
tion not  to  do  anything  on  the  adjoining 
land  to  interfere  with  the  plaintiff's  rea- 
sonable enjoyment  of  the  land  sold,  ex- 
cept that  which  was  necessarily  required 
for  the  construction  of  the  railway. 

Therefore,  the  first  question  we  have  to 
consider  resolves  itself  into  this,  whether 
this  hoarding  which  is  complained  of  by  the 
plaintiff  was  required  for  the  construction 
of  the  railway  1  In  my  opinion,  it  certainly 
was  not.  It  is  not  as  though  the  railway 
company  in  making  an  alteration  of  their 
line  had  put  up  this  hoarding ;  but  the 
&cts  are,  that  the  company  have  granted 
to  the  defendant  a  lease  or  interest  under 
which  he  is  in  occupation,  and  for  the 
purpose  of  making  that  occupation  pro- 
fitable to  himself— ^and,  indirectly,  pos- 
sibly to  the  company  by  enabling  them  to 
obtain  a  larger  rent  for  the  archway — ^he 
has  put  up  the  hoarding  which  is  com- 
plained of.  That  is  either  for  his  own 
pecuniary  benefit  or  for  the  benefit  of  the 
railway  company — I  care  not  which — ^take 
it  that  it  is  for  the  pecuniaiy  benefit  of  the 
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railway  company.  It  is  not  for  the  pur- 
poses of  the  construction  of  their  line,  for 
which  only  are  they  entitled  to  deviate 
from  or  be  relieved  from  their  obligation 
as  regards  the  plaintiff's  house.  That 
obligation  is  not  to  interfere  with  the 
light  except  in  doing  what  is  required  for 
the  construction  of  the  railway. 

It  is  said  that  in  the  case  of  such  an  im- 
plied covenant  the  Court  will  not  grant  an 
injunction  unless  there  is  a  substantial  in- 
terference with  the  light  of  the  plaintiff. 
With  that  I  agree.  It  was  argued  also 
on  behalf  of  the  defendants  that  there 
could  be  no  implied  obligation  in  a  case 
where,  upon  the  evidence,  the  angle  of  light 
as  it  came  to  the  house  was  less  than  of 
45  degrees.  In  my  opinion,  that  is  en- 
tirely wrong.  The  Court  will  not  inter- 
fere by  injunction  where  it  sees  there  is 
still  a  reasonable  access  of  light  of  suffi- 
cient extent  to  the  person  complaining ; 
but  the  obligation  would  be  implied  quite 
as  much  where  there  was  no  obstacle 
existing  at  the  time  opposite  the  house 
sold — ^no  difficulty  arising  from  anything 
there  was  on  the  land  of  the  plaintiff,  or 
the  adjoining  land.  Take,  for  example,  a 
house  on  Salisbury  Plain,  without  any- 
thing to  interfere  with  the  light  which 
came  from  the  horizon — could  it  be  said 
that  the  vendor  of  such  a  house  in  retain- 
ing adjoining  land  did  not  subject  himself  to 
the  implied  obligation  not  to  do  anything 
thereon  which  would  interfere  with  the 
access  of  the  light  to  the  house  which  he 
has  sold  ?  It  may  be  that,  if  he  put  up 
something  which  only  diminished  the  light 
in  an  infinitesimal  degree,  it  would  not  be 
held  to  be  such  an  obstruction  as  to  call 
for  the  interference  of  the  Court ;  but  that 
does  not  affect  the  question  whether  or 
not  an  obligation  is  entered  into  by  the 
vendor.  Now,  in  dealing  with  the  ques- 
tion whether  or  not  there  has  been  such 
a  breach  of  the  obligation  as  to  justify  or 
require  the  interference  of  the  Court,  it 
must  be  borne  in  mind  that  the  position 
of  the  house  and  windows  is  such  that  a 
,very  small  diminution  of  the  light  to  the 
access  of  which  the  plaintiff  had  a  right 
would  be  prejudicial.  The  railway  is  close 
to  the  house,  only  eight  feet  off,  and  any 
interference  with  the  light  which  came 
to  it  before  the  acts  complained  of  would 
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produce  a  serious  effect.  The  learned 
Judge,  after  seeing  and  hearing  all  the 
witnesses,  relied  upon  the  witnesses  of  ex- 
perience in  opposition  to  the  scientific  wit- 
nesses, and  I  cannot  differ  from  the  con- 
clusion at  which  he  has  arrived.  One 
knows,  and  instances  might  be  given,  how 
frequently  scientific  witnesses  of  the 
greatest  experience  and  skill  have  been 
shewn  by  the  light  of  subsequent  events 
to  have  been  wrong  in  their  conclusions. 

Then  there  is  one  remaining  point 
which  was  pressed  upon  us,  that  of  ac- 
quiescence. But  how  has  there  been  ac- 
quiescence? There  has  been  no  acquies- 
cence in  the  thing  complained  of,  because 
that  has  not  been  done  until  recently. 
There  was,  no  doubt,  a  non-interference 
by  the  late  plaintiff  with  the  temporary 
obstruction  of  a  small  amount  of  light 
caused  by  the  storage  of  some  machinery. 
But  there  has  been  no  acquiescence  in 
the  putting  up  of  the  hoarding  by  the 
defendant,  and,  in  my  opinion,  this  appeal 
fiuls. 

BoWEN,  L.J. — I  am  of  the  same  opinion. 
As  to  the  question  of  is^  involved  in  the 
appeal,  I  shall  really  add  nothing  to 
what  the  Lord  Justice  has  said,  with  this 
slight  exception,  that  I  do  not  consider 
that  in  a  case  of  this  sort  we  ought  to 
review  the  decision  of  the  Judge  below, 
who  has  seen  the  witnesses,  just  as  if  we 
had  seen  the  witnesses  ourselves.  So  &r 
as  I  can  judge  from  the  paper  evidence 
before  me,  I  do  not  say  that  I  should  not 
have  arrived  at  the  same  conclusion  as 
the  learned  Judge.  But  as  to  the  point 
of  law,  which  is,  perhaps,  of  more  general 
importance,  I  will  add  one  or  two  words. 
Here  a  piece  of  land  is  in  the  ownership 
of  a  railway  company  along  a  portion  of 
which  the  railway  is  conducted  and  is  in- 
tended to  be  constructed.  Then  the  com- 
pany allow  a  purchaser  to  enter  on  the 
residue  of  the  land,  close  to  the  place 
where  the  line  wiU  ultimately  be  carried, 
to  occupy  it  under  an  agreement,  and  to 
build  a  house  upon  it,  which  house  they 
finally  convey  to  him. 

Now  what  is  the  implied  obligation  that 
the  company  come  under  as  regards  the 
use  of  so  much  of  the  land  as  they  retain 
for  the  purposes  of  their  own  railway)    As 


in  the  case  of  all  other  implied  covenantB 
or  implied  obligations,  in  order  to  see 
what  the  measure  of  the  obligation  is,  we 
must  look  at  the  reason  of  the  thing,  and 
at  the  surrounding  circumstances,  in  order 
to  ascertain,  if  we  can,  what  is  the  obvious 
intention  of  the  parties,  so  as  to  give  to 
the  transaction  between  them  that  mini- 
mum of  efficacy  and  value  which,  upon 
any  view  of  the  case,  it  must  have  been 
their  common  intention  that  it  should 
have.     Supposing  this  were  the  case,  not 
of  a  railway  company,  but  of  an  ordinaiy 
landowner  who  has  two  pieces  of  land 
which  either  adjoin  or  are  so  near  to  one 
another  that  the  enjoyment  of  the  one, 
perhaps,  for  all  purposes,  or  at  any  rate 
for  some  purposes,  depends  upon  the  use 
to  be  made  of  the  other  piece  of  land. 
What  is  the  obligation  which  the  law 
assumes  to  arise  between  the  parties  as 
soon  as  the  conveyance  has  been  made 
and  comes  into  effect  %    The  owner  of  a 
piece  of  land  which  is  not  sold  is  selling 
a  piece  of  adjoining  land,  the  fiill  eivjoy- 
ment  of   which  depends  upon  the    use 
which  he  makes  of  the  portion  which  is  not 
sold.    Surely  it  must  be  in  the  contempla- 
tion of  the  parties  that,  in  the  absence  of 
any  express  agreement  one  way  or  the 
other,  the  vendor  shall  not  so  use  that 
land  which  he  retains  as  to  preclude  any 
possible  use  of  the  building  or  land  which 
he  sells,  or  to  prevent  that  use  of  it  for 
which  he  knows  he  is  selling  it  to  the 
purchaser.     It  would  be  oontraiy  to  com- 
mon notions  of  justice  and  &ir  dealing  if 
it  were  otherwise ;  and  the  truth  is  that 
the  law  in  such  a  case,  when  the  parties 
have  entered  into  the  relation  of  vendor 
and  purchaser,  assumes  frx>m  the  circum- 
stances an  obligation  on  the  part  of  the 
vendor  not  to  do  anything  with  his  own 
land  which  would  defeat  the  known  and 
obvious  intention  of  both  parties  upon  the 
sale.     Now  apply  that  to  a  house.     Sup- 
pose I  have  a  large  piece  of  land,  on  one 
part  of  which  is  standing  a  house;  that 
house  may  be  a  mere  congeries  of  brickSi 
never  intended  to  be  used  as  a  house,  but 
which  may  be  pulled  down  and  carted 
away  so  as  to  be  sold  as  bricks.     If  I  sold 
a  house  merely  as  bricks,  of  course  the 
transaction  would  be  different;  but  if  I 
sell  a  house  which  is  standing  on  part  of 
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my  land,  as  a  house,  with  windows  in  it, 
to  be  used  as  a  house,  and  the  windows  in 
it  to  be  used  as  windows,  the  least  that 
the  law  implies  from  the  necessary  reason 
of  the  thing  is  that  I  am  not,  upon  the 
remainder  of  my  land  which  I  keep  back, 
immediately  I  have  sold  the  house  and  its 
windows,  to  do  something  which  prevents 
all  use  of  the  house  as  a  house,  and  all 
use  of  the  windows  as  windows.     The  law 
imposes  that  obvious  duty,  in  the  form  of 
what  it  calls  an  implied  obligation  or  im- 
plied covenant  or  contract  on  the  part  of 
the  vendor  who  is  selling  one  portion  of 
his  property  and    retaining    the    other, 
under  dicumstanoes  like  this,  that  he  will 
not  on  the  property  which  he  retains  use 
all  his  rights  as  owner  with  respect  to 
the  property  which  he  retains,  but  will 
only  use  such  of  his  rights  of  ownership 
as  can  be  used  consistently  with  the  con- 
venient and  reasonable  enjoyment  of  the 
house  he  has  sold  as  a  house.     That  is  the 
ordinary  implication.  But  as  it  is  dear  that 
this  implication  depends  upon  what  one 
gathers  from   observing  the  transaction 
and  trying  to  find  in  it  a  clue  to  the  in- 
tention of  the  parties,  as  soon  as  you  add 
fiicts  which  make  it  obvious  that  the  in- 
tention of  the  parties  was  one  way  or  the 
other,  then  a  colour  is  given  to  the  infer- 
ence which  the   law  draws,   and    these 
additional  &cte  may  have  the  effect  of 
lessening  the  obligation  which  otherwise 
would  be  supposed  to  have  arisen.    I  keep 
a  piece  of  land,  and  sell  the  house  as  a 
house.     The    obvious    intention,  in    the 
absence  of  anything  else,  is  that  I  intend 
it  to  be  used  as  a  house.     But  if  at  the 
time  I  make  it  clear  to  the  person  who  is 
taking  the  house,  or  supposing  the  cir- 
cumstances of  the  case  make  it  dear  to 
him,  that  although  I  sell  it  to  him  as  a 
house,  I  am  intending,  nevertheless,  to  use 
the  remainder  of  the  land  which  I  keep,  in  a 
way  which  may  interfere  in  some  degree 
witii  the  full  ei\joyment  of  the  house  as  a 
house — ^then  you  get  a  new  dement  intro- 
duced into  the  case,  which  shews  that  the  ^ 
intention  of  the  parties  was  a  limited  one, 
and    that  it  was  not  intended   by  the 
parties  that  the  full  use  of  the  house  as  a 
house,  or  the  full  enjoyment  of  the  windows 
as  windows,  should  be  the  essence  of  the 
transaction. 
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Now  here  it  is  said  that  at  the  time  the 
railway  company  sold  this  house  as  a 
house,  with  its  window  lights  to  be  used 
as  lights,  the  purchaser  had  notice  that 
the  railway  company  intended  to  use  the 
remainder  of  the  land  in  a  particular  way 
which  would  necessarily  interfere  with  the 
enjoyment  of  the  light  to  the  windows, 
and  would,  so  to  speak,  modify  the 
ordinary  implication  which  the  law  would 
extract  frx>m  the  transaction. 

Therefore  it  becomes  necessary  to  look 
at  what  was  the  exact  character  of  the 
conveyance,  and  at  what  the  purchaser  of 
the  house  was  told  at  the  time  he  made  the 
purchase.  It  is  dear  that  he  was  told  that 
the  railway  company  intended  to  construct 
their  line  on  a  portion  of  the  remainder 
of  the  land.  I  neglect  for  the  purpose  of 
this  judgment  any  consideration  of  what 
the  exact  terms  would  be  about  anything 
else  except  this  part  of  the  land  which 
immediately  fronts  the  windows  of  the 
plaintiff;  but  the  purchaser  was  told  what 
it  was  most  material  for  him  with  re- 
ference to  his  window  lights  to  know,  that 
the  railway  company,  when  they  sold  him 
the  house  and  gave  him  the  windows, 
required  the  remainder  of  the  land  for 
the  construction  of  the  railway.  Now  to 
what  extent  did  that  modify  the  obliga- 
tion which  the  law  would  infer  %  I  thmk 
it  would  modify  it  to  this  extent,  that  the 
vendor  would  no  longer  be  bound  to  leave 
the  window  lights  intact,  but  he  would 
have  a  right  to  diminish  the  light  to  the 
windows  and  to  interfere  with  the  enjoy- 
ment of  the  land  so  granted,  so  £aT  as  he 
required  to  do  so  for  the  purposes  of  con- 
structing the  line,  but  no  further.  Sub- 
ject to  any  modification  of  the  intention 
of  the  parties  arising  frt>m  the  circum- 
stances of  the  case,  the  broad  rule  applies, 
that  the  person  who  gives  a  thing  to  be. 
ei\joyed  intends  that  it  is  to  be  ei\joyed, 
and  has  no  right  afterwards  to  do  anything 
which  defeats  the  enjoyment  to  which  he 
has  consented,  and  which  is  the  creature 
of  his  own  gifb. 

I  think,  therefore,  that  the  appellant's 
argument  breaks  down,  because  although 
the  purchaser  clearly  could  not  complain 
of  the  railway  company  interfering  with 
his  windows  in  the  construction  of  their 
line,  yet  if  the  interference  was  one  which 
2T 
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went  beyond  the  construction  of  the  line, 
then  the  ordinary  presumption  of  the  law 
would  not  be  ousted.  It  seems  to  me 
that  this  hoarding  is  certainly  not  for  the 
purpose  of  the  construction  of  the  Une, 
but  goes  beyond  it.  We  put  it  on  the 
broad  ground  that  the  vendor  cannot 
derogate  from  his  own  grant,  but  is  bound 
to  allow  the  premises  which  he  has  sold  to 
be  enjoyed  so  £ar  as  they  reasonably  can 
be  enjoyed,  limiting  the  enjoyment  only 
by  the  kind  of  user  of  his  own  land  which 
he  must  be  taken  to  have    desired    to 


preserve. 

So  much  for  the  law  of  the  case. 


The 


appeal  £uls,  and  the  decision  of  the  Court 
below  must  be  affirmed. 

Fry,  L.J.,  concurred. 


Solicitors — Saffery,  Huntley  &  Son,  for  appel- 
lant; Hicklin,  Washington  k,  Pasmore,  for 
respondent. 


25.) 


JOHNSON  V,   WILD. 


Chitty,  J. 

1890. 
March 

Landlord  cmd  Tenant — AaaignmeTit — 
Underlesseea — Payment  of  Rent  by  One — 
Confyrihwtion  by  Othera. 

A  tenant  of  part  of  the  land  comprised 
in  a  lease,  holding  under  an  aeeigmnent 
by  the  original  lessee  of  the  whde  term 
therein  aJt  an  apportioned  rent,  paid,  tmder 
threat  of  distress,  the  entire  rent  to  ihe 
lessor,  amd  sought  to  obtain  contribution 
thereto  from  the  tenants  of  another  part  of 
the  land  who  held  under  an  underlease  by 
the  original  lessee  aA  am.  apportioned  rent, 
which  rent  they  had  afterwards  bought  up 
from  their  underlessor : — Held,  tha^  there 
being  no  one  entitled  to  sue  the  defendants 
for  their  shao'e  of  the  rent,  the  parties  were 
not  liable  toacommon  demand  so  cu  to  give 
rise  to  a  right  to  contribution. 

Special  Case,  stated  by  consent  under 
Order  XXXIV.  to  determine  whether  the 
defendants  were  liable  to  contribute  in 


respect  of  payment  of  rent  made  by  the 
plaintiff  to  the  landlord  under  threat  of 
distress. 

The  plaintiff  and  defendants  were  occu- 
piers of  portions  of  a  plot  of  land  which, 
by  an  indenture  of  lease  of  the  27th  of 
May,  1878,  had  been  demised  to  Minor 
for  999  years  at  the  yearly  rent  of  11^. 
7s,  Sd, 

By  an  indenture  of  mortgage  dated  the 
8th  of  April,  1879,  Minor  assigned  to 
Adams  a  portion  of  this  land  for  the  resi- 
due of  the  term  of  999  years  at  an  appor- 
tioned rent  of  3^.  1 7s.  Sd.,  with  a  proviso  for 
redemption,  and  Minor  thereby  covenanted 
to  pay  the  entire  yearly  rent  and  to  in- 
demnify Adams,  his  executors,  administra- 
tors, and  assigns,  against  the  same. 

The  plaintiff  was  the  assignee  of  this 
mortgage,  under  which  he  had  entered 
into  possession  of  the  land  therein  com- 
prised. 

By  an  indenture  of  underlease  of  the 
21st  of  May,  1879,  Minor,  in  oonsiderar 
tion  of  a  premium  of  20/.,  demised  to  Ann 
Whittaker  another  portion  of  the  land, 
for  the  residue  of  the  term  of  999  years 
save  the  last  ten  days  thereof,  at  an  ap- 
portioned rent  of  6/.  6«.  6d.,  with  a  cove- 
nant by  Minor  to  pay  the  entire  rent 
reserved  by  the  lease,  and  keep  Ann 
Whittaker,  her  heirs,  executors,  adminis- 
trators, and  assigns,  indemnified  against 
the  same ;  and,  by  an  indenture  of  the 
28th  of  September,  1880,  Minor,  in  con- 
sideration of  118/.,  assigned  and  released 
to  Ann  Whittaker,  her  executors,  admin- 
istrators, and  assigns,  the  yearly  rent  of 
61.  Ss.  6d.  reserved  to  him  by  the  former 
indenture. 

The  defendants  were  the  executors  and 
trustees  of  Ann  Whittaker's  will,  and  were 
in  possession  of  the  land  compnsed  in  this 
underlease,  which  was  used  as  a  garden. 
The  plaintiff's  portion  of  the  land  had 
buildings  erected  thereon,  and  Minor 
having  made  de&ult  in  paying  the  rent 
reserved  by  the  original  lease,  the  lessor 
applied  to  the  plaintiff  to  pay  the  entire 
rent  of  11/.  7«.  Sd.,  which  he  did  under 
threat  of  distress,  and  then  brought  an 
action  against  the  defendants  for  contribu- 
tion in  respect  of  this  payment. 

Levett  {Romer,  Q.C.,  with  him),  for  the 
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plaintiff. — Underlesees  are  liable  to  con- 
tribute towards  rent  paid  by  one  of  them 
— WMer  V.  Smith  (1).  A  payment  made 
for  the  benefit  of  several  should  on  equi- 
table grounds  be  contributed  to  by  all — 
Story  Eq,  Jwr,,  plac.  493.  The  effect  of 
the  plaintiff's  payment  was  to  preserve  the 
defendants'  property,  as  otherwise  the 
lessor  could  have  recovered  by  ejectment. 

Madeam^  Q.C.y  and  Stoinfen  Each/,  for 
the  defendants. — ^An  underlessee  paying 
the  whole  rent  cannot  recover  any  propor- 
tion of  it  from  another  underlessee— iTun^er 
V.  Hunt  (2) ;  nor  can  a  tenant  in  common 
recover  agcunst  his  co-tenant — Leigh  v. 
Dickeson  (3).  The  right  to  contribution 
arises  only  where  there  is  a  common  lia- 
bility, but  there  is  no  one  entitled  to  sue 
the  defendants  for  their  proportion  of  the 
rent. 

Levett  replied. 

Chitty,  J.  [after  stating  the  above  fietcts, 
went  on  to  say :] — ^Now  this  claim  of  the 
{daintiff  is  not  made  against  a  person 
liable  jointly  with  him  to  a  common  de- 
mand. Such  a  liability  would  have  given 
rise  to  a  right  to  contribution  in  fevour  of 
the  plaintiff.  But  the  defendants  are  not 
liable  for  this  rent;  there  is  no  one  en- 
titled to  sue  them  for  it.  And  no  authority 
can  be  found  for  this  claim.  Oo-sureties 
are  liable  to  a  demand  by  their  principal 
for  the  whole,  or  a  part,  as  the  case  may 
be,  of  the  debt,  and  as  between  them  there 
exists  a  right,  both  at  common  law  and  in 
equity,  to  contribution.  Moreover,  the 
kmd  of  question  raised  in  this  case  must 
have  presented  itself  repeatedly  during 
the  centuries  during  which  mortgages  by 
sub-demise  have  existed  to  the  second, 
third,  fourth,  or  even  tenth  degree;  and  if 
this  claim  were  to  be  acceded  to,  and  there 
were  a  series  of  underlessees,  it  would  be 
necessary  to  pursue  the  series  to  the  last 
of  them,  which  would  be  manifestly  absurd. 
The  plaintiff  is  no  doubt  in  an  unfortunate 
position,  but  I  can  find  neither  principle 
nor  authority  to  justify  this  claim.  The 
result  is  that  his  case  &ils. 

(1)  2Vem.  103. 

(2)  1  Com.  B.  Rep.  800  ;  14  Law  J.  Rep.  C.P. 
113. 

(3)  64  Law  J.  Kep.  Q.B.  18 ;  Law  Rep. 
16  QJB.  D.  60. 


The  decision  on  the  Special  Case  being 
treated  as  the  judgment  in  the  action,  the 
same  was  accordingly  dismissed  with  costs, 
including  the  costs  of  the  Special  Case. 


Solicitor — Robbins,  Billing  k  Co.,  agents  for 
Johnson  &  Johnson,  Stockport,  for  plaintiffs ; 
A.  J.  Nash,  agent  for  F.  &  T.  Drinkwater, 
Hyde,  for  defendants. 


WARD  V,   LAWSON. 
LAW80N  V.   WARD. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J. 

LlNDLET,  L.J. 

Lopes,  L.  J. 
1890. 
Jan.  22. 

Solicitor — London  Agent  and  Country 
Solicitor — Interest  on  Coat^, 

Asy  according  to  the  ^^  usucU agency  terms  " 
between  a  ooimtry  solicitor  and  London 
agent,  the  London  agent  is  only  entitled  to 
payment  in  full  ofaU  oui-of-pocket  expenses 
and  to  a  share  {one  half  or  one  third,  as 
may  be  agreed)  of  the  profit  charges,  he  is 
not,  in  the  absence  of  special  agreement, 
entitled  to  share  in  any  other  profits  made 
by  the  ooimtry  solicitor  in  the  business,  or 
in  interest  paid  to  the  solicitor  on  vmpaid 
costs. 

An  agreement  by  a  country  solicitor  with 
a  London  solicitor,  that  the  London  solicitor 
should  be  his  London  agent  on  the  usual 
agency  terms,  but  that  the  London  agent 
shovM  not  call  upon  the  country  solicitor  to 
pay  any  of  his  agency  bills  trntU  he  had 
obtained  payment  of  his  biU  of  costs  from 
his  client,  does  not  entitle  the  London  a^ent 
to  share  in  interest  paid  to  the  country 
solicitor  on  unpaid  costs. 

Decision  o/*  Chitty,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of 
Chitty,  J. 

The  original  plaintifif.  Ward,  was  a  soli- 
citor at  Sheemess,  and  in  the  year  1856 
he  was  appointed  solicitor  of  the  Sitting- 
bourne  and  Sheemess  Eailway  Company, 
a  company  formed  for  the  purpose  of  con- 
structing a  railway  between  Sittingbourne 
and  Sheemess, 
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In  1859  Ward  entered  into  an  arrange- 
ment with  Messrs.  Eyre  &  Lawson,  solici- 
tors, London,  that  they  should  be  his 
London  agents  on  the  ucnial  agency  terms. 
In  the  year  1860  Ward  entered  into  a 
further  arrangement  with  Messrs.  Eyre 
k  LawBon  that  the  biUs  of  costs  for  busi- 
ness transacted  by  Eyre  k  Lawson  as  the 
plaintiflTs  agents  in  respect  of  the  i-ailway 
company  should  be  kept  separate  from 
Ward's  general  agency  bill,  and  that  they 
should  not  call  upon  Ward  to  pay  any  of 
their  agency  bills  until  he  had  obtained 
payment  of  his  bill  of  costs  from  the  com- 
pany. 

In  1867  Eyre  k  Lawson  dissolved  part- 
nership, and  thereupon  Lawson  acted  alone 
as  the  agent  of  Ward  in  business  connected 
with  the  company,  and  in  a  suit  of  CouMa 
V.  Acwarth  upon  the  terms  before  stated. 

In  or  about  1872  Ward  brought  a 
suit  against  Lawson,  and  by  the  bill  al- 
leged the  above  agreement,  and  charged 
that  Lawson  the  defendant  fisdsely  alleged 
that  the  agreement  was  not  for  agency,  but 
for  partnership  in  the  particular  business, 
and  prayed  that  Lawson  might  deliver  his 
bills  of  costs  as  Ward's  agent,  and  also  for 
a  general  account  of  all  dealings  and  trans- 
actions between  them.  This  case  is  re- 
ported on  demurrer.  Ward  v.  Lawson,  42 
Law  J.  Rep.  Chanc.  273 ;  Law  Rep.  8 
Chanc.  65. 

In  1872  Ward  commenced  an  action 
against  Eyre  k  Lawson,  claiming  an  ac- 
count and  taxation  of  the  bills  of  costs 
between  them.  This  case  is  reported 
Ward  V.  Byre,  49  Law  J.  Rep.  Chanc. 
657;  Law  Rep.  16  Ch.  D.  130. 

By  a  decree  made  in  Ward  v.  Lawson, 
dated  the  26th  of  June,  1874,  the  follow- 
ing accounts  were  directed — ^first,  an  ac- 
count of  all  money  paid  or  advanced  by 
the  defendant  to  or  for  the  use  of  the 
plaintiff  in  relation  to  matters  of  business 
transacted  by  the  defendant  for  or  on 
behalf  of  the  railway  company ;  secondly, 
an  account  of  all  moneys  received  by  the 
defendant  for  the  plaintiff  in  relation  to 
the  matters  aforesaid ;  thirdly,  an  account 
of  all  dealings  and  transactions  between 
the  parties  in  relation  to  the  matters  afore- 
said. 

The  railway  company  did  not  pay  these 
costs  for  some  years,  and  after  some  time 


Ward  brought  an  action  against  the  com- 
pany, and  after  litigation  for  eleven  years 
obtained  judgment  against  them  for  the 
amount  due,  with  interest  at  four  per  oent.^ 
which  had  since  been  paid. 

Ward  died,  but  the  action  of  Ward  v. 
Lawson  was  revived,  Ward's  representa- 
tives being  made  parties  to  it.  The  action 
was  then  set  down  as  Lanoson  v.  Wardj 
the  conduct  of  the  action  being  given  to 
Lawson,  as  Ward's  representatives  declined 
to  proceed  with  it.  On  the  accounts  being 
taken  in  chambers,  Lawson  claimed  to 
have  the  interest  paid  by  the  railway  com- 
pany brought  into  account.  Chitty,  J., 
held  that  the  representatives  of  Ward 
must  account  for  the  interest. 

The  representatives  of  Ward  appealed 
from  this  decision. 

Byrne,  Q.C,  and  Chadwyok  Healey,  for 
the  appellants. — ^The  London  agent  is  not 
entitled  to  share  in  the  interest  paid  on 
costs.  It  is  well  established  that,  except 
in  the  case  of  special  agreement,  there  is 
no  question  of  interest  between  a  country 
soUcitor  and  his  London  agent.  Here  the 
agreement  between  the  parties  was  that 
the  business  should  be  transacted  on  the 
usual  agency  terms,  subject  to  this,  that 
the  London  agent  was  not  to  call  upon 
Ward  to  pay  him  until  Ward  had  himself 
been  paid.  There  is  nothing  in  the  agree- 
ment, either  express  or  implied,  that  the 
London  agent  was  to  be  entitled  to  share 
in  interest  on  unpaid  costs.  The  relation 
between  the  parties  was  that  of  principal 
and  agent,  not  of  partners,  and  therefore, 
in  the  absence  of  special  agreement,  the 
London  agent  is  not  entitled  to  have  a 
share  in  the  interest. 

Homer,  Q.C,  and  B.  Eyre,  for  the  re- 
spondent.— ^This  case  is  entirely  different 
from  the  ordinary  case  of  a  country  soli- 
citor and  London  agent.  There  was  a 
special  agreement  between  the  parties, 
which  provided,  inl^  alia,  that  Lawson 
should  not  call  upon  Ward  to  pay  him  until 
Ward  had  been  paid.  It  follows  that  if 
Ward  received  interest  on  such  unpaid 
costs,  then  Lawson  would  be  entitled  to 
share  in  it.  Lawson  was,  moreover,  soUci- 
tor to  the  railway  company,  and  he  trans- 
acted some  business  for  them  direct  and 
received  money  for  it.     He  could  have 
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sued  the  company.  He  was  soKcitor  to 
the  company  as  well  as  Ward.  There  is  a 
very  grave  difference  between  a  London 
agent  seeking  to  make  a  country  solicitor 
personally  liable  to  costs.  Here  the  in- 
terest chumed  is  interest  which  has  been 
paid  to  Ward  on  costs  in  which  Lawson 
would  have  been  entitled  to  share ;  and  can 
there  in  such  a  case  be  any  difference 
between  corpus  and  interest ) 

[The  Court  consulted  Mr.  Ryknd,  one 
of  the  Taxing  Masters,  as  to  what  were 
"  the  usual  agency  terms  "  with  regard  to 
sharing  costs  between  country  solicitors 
and  London  agents;  and  Cotton,  L.J., 
said :  "  Mr.  Ryland  says  the  London 
agent  is  entitled  only  to  the  full  amount 
of  his  expenses  out  of  pocket,  and  to  a 
share  6i  half  or  a  third,  as  may  be  agreed, 
of  the  profit  charges,  and  that  he  has  no 
right  to  share  in  any  other  profit  the 
country  solicitor  may  make  out  of  the 
business.  "1 

We  submit  that  Lawson  is  entitled 
to  share  in  this  interest  under  the  special 
agreement,  and  under  the  directions  con- 
tained in  the  decree.  Interest  has  been 
actually  paid  him,  and  therefore  the  de- 
dflion  of  Chitty,  J.,  is  right. 

They  cited  Be  Homkmd  v.  Botoerhank 
(1)  and  Rhodes  v.  Sugdm  (2). 

Cotton,  L.  J. — ^This  is  an  appeal  firom  a 
decision  of  Mr.  Justice  Chitty  made  in  a 
matter  which  has  arisen  in  taking  the 
accounts  between  these  parties,  and  though 
it  does  not  in  terms  state  that  the  plaintiff 
is  to  pay  to  the  defendant  (the  plaintiff 
being  now  dead),  yet  I  think  it  does  imply 
not  only  that  he  is  to  account,  in  the  sense 
of  saying  what  interest  he  has  received, 
but  that  the  defendant  is  entitled  under 
thearrangement  between  the  parties  to  half 
of  that  interest.  In  my  opinion  it  turns 
on  what  were  the  real  terms  of  the  agree- 
ment between  the  plaintiff  and  the  defen- 
dant— ^that  is  to  say,  between  Ward,  the 
plaintiff,  who  is  dead,  and  the  defendant 
liiwson. 

The  original  plaintiff  Ward  was  acountry 
solicdtor,  and  tne  defendant  Lawson,  who 


(1)  1  Campb.  50. 

(8)  64  Law  J.  Rep.  Chanc.  639 ;  Law  fiep. 
9Ch.D.  517. 
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was  in  partnership  with  another  gentle- 
man, was  a  London  solicitor.  No  doubt 
Ward  was  originally  the  solicitor  of  the 
railway  company,  and  then  he  applied  to  the 
defendant,  or  lus  then  firm,  in  order  that 
his  then  firm  might  transact  some  business 
for  the  railway  company.  I  think  it  is 
Jbiardly  to  be  doubted  that  in  its  origin  the 
position  was  that  of  country  solicitor  and 
London  agent.  But  then  came  an  agree- 
ment made  between  the  parties,  and  it  is 
said  that  afterwards,  at  a  later  period, 
Ward  ceased  to  be  the  solicitor  of  the 
company,  and  then  Lawson  himself  became 
the  solicitor  of  the  company,  and  that 
therefore  it  was  not  a  case  as  between  Ward 
as  country  solicitor  and  Lawson  as  London 
agent.  In  my  opinion  it  has  not  been 
^ewn  that  there  was  any  putting  an  end 
to  the  agreement  which  I  have  referred 
to ;  and,  in  my  opinion,  if  that  was  the 
real  position  of  the  parties  at  one  period, 
yet  the  agreement  is  binding,  and  still 
regulates,  so  £ar  as  it  applies  and  can  regu- 
late it,  the  question  in  dispute  between 
these  parties.  The  agreement  was  this. 
Ward  made  an  arrangement  with  the  fiim 
of  Eyre  &  Lawson  tiiat  the  firm  should 
act  for  Ward  as  his  agents  in  London,  and 
it  was  agreed  between  Ward  and  the  firm 
that  all  business  introduced  by  Ward  to 
the  firm  and  transacted  by  the  firm  should 
be  so  transacted  as  agents  for  Ward  on 
the  usual  agency  terms.  So  that  so  long 
as  Ward  was  really  in  the  position  of  soli- 
citor, and  the  firm  were  in  the  position  of 
London  agents,  the  usual  agency  terms 
were  to  regulate  their  dealings  and  trans- 
actions, and  that,  as  regards  all  business 
which  was  introduced  by  Ward,  the  firm 
were  to  act  as  agents  for  Ward  on  the  usual 
agency  terms — ^that  is  to  say,  that  so  long 
as  the  business  was  introduced,  and  as  re- 
gardsall  business  introduced  by  the  plaintiff 
to  the  firm,  they  should  act  on  the  usual 
agency  terms.  To  my  mind  that  means 
that  any  moneys  received  in  respect  of  the 
business  so  introduced,  even  though  at 
the  time  the  defendants  were  not  really 
in  the  position  of  London  agents  for  the 
country  solicitor,  should  be  dealt  with  on 
the  usual  agency  terms ;  and  there  is  this, 
that  in  the  usual  case  the  London  agent 
has  no  claim  at  all  against  the  client,  but 
he  can  sue  the  country  solicitor  for  what 
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is  due  to  him  on  the  arrangement  usually 
regulating  the  distribution  of  moneys  re- 
oeived  or  charged  for  in  respect  of  bills 
of  costs. 

Now  there  was  a  considerable  question 
as  to  what  was  the  position  and  claim  of 
the  London  agent  as  against  the  country 
soKcitor.  Of  course,  the  London  agent  is 
entitled  to  all  charges  which  are  made  for 
sums  paid  by  him  out  of  pocket,  but  there 
may  be,  and  are,  many  other  charges  in 
solicitors'  bOls  where  there  is  no  actual 
expenditure  by  the  London  agent.  He 
makes  charges  for  professional  services,  and 
attending  on  the  cHent  or  rendering  advice, 
and  many  other  matters.  Those,  I  think, 
are  called  "  profit  charges  " ;  and  the  con- 
flict as  to  what  the  right  of  the  London 
agent  is  was  this :  Was  he  entitled  to  half 
the  profit  made  on  the  bill  of  costs  in 
respect  of  the  transactions  in  which  he 
was  engaged  f  or  was  he  entitled  to  half 
the  amount  of  the  profit  charges — ^that  is 
to  say,  of  those  charges  to  which  I  have 
referred  ?  We  did  not  feel  quite  justified 
in  deciding  that  point  without  getting  the 
opinion  of  one  who  would  know  very  well, 
from  his  position  as  Taxing  Master  and 
his  former  position  as  solicitor,  what  was 
the  arrangement ;  and  we  learn  from  Mr. 
Byland  what  I  have  said,  that  the  London 
agent  is  entitled  only — not  regarding  the 
charges  which  he  has  paid  out  of  pocket 
— ^to  half  the  amount  of  those  which  are 
called  profit  charges — that  is,  those  charges 
which  do  not  involve  any  expenditure  of 
money  by  him.  It  is  upon  the  use  of  the 
term  "  profit  charges  "  that  this  difficulty 
has  really  arisen.  Now  the  contention 
raised  here  on  behalf  of  the  defendant  is 
that  he  is  entitled  to  half  the  profit.  We 
are  told  by  Mr.  Ryland,  "  Not  at  all— the 
London  agent  has  nothing  to  do  with  the 
profit  made  by  the  solicitor ;  nor  is  he  in 
any  way,  unless  there  is  some  special  ar- 
rangement, implicated  in  any  loss  which 
the  country  solicitor,  the  soHcitor  in  the 
case,  may  suffer  in  respect  of  the  client 
not  being  able  to  pay  him."  Now,  is  there 
any  arrangement  here  which  alters  that 
— ^which  gives  the  defendant  here  a  claim 
to  half  the  profit  f  It  is  said  that  there 
is,  because  this  was  not  on  the  usual 
agency  terms,  and,  in  my  opinion,  it  was 
not.    There  was  no  distinction  or  differ- 


ence as  regards  the  distribution  of  the 
money  which  he  received — that  is  to  say, 
as  regards  the  charges  which  the  London 
agent  is  able  to  make ;  but  there  was  this, 
that  he  was  not  to  sue  the  plaintiff  until 
the  plaintiff  had  obtained  payment  of  his 
bnis  of  costs  from  the  company.  The 
words  are  that  they  shall  not  c»ll  upon  the 
plaintiff  to  pay  any  of  their  agency  bills 
until  the  plaintiff  has  obtained  payment 
of  the  bills  of  costs  from  the  company. 
That  does  not,  to  my  mind,  say  what 
amount  is  to  be  claimed  by  the  defendant, 
or  what  sums  he  is  entitled  to  charge  as 
against  the  plaintiff  his  principal — what 
in  his  agency  charges  he  can  claim — ^but 
only  limits  the  time.  It  says  that  he 
shall  not  make  any  daim  in  respect  of 
what  he  is  entitled  to  as  agency  charges 
unless  and  until  the  plaintiff  obtains  pay- 
ment of  the  bill  of  costs  fix)m  the  com- 
pany. In  my  opinion  there  is  nothing  in 
that  which  gives  the  London  agent,  the 
defendant  here,  any  right  to  anything 
more  than  he  would  get  according  to  the 
usual  agency  terms.  It  prevents  him  un- 
doubtedly from  suing  for  those,  or  from 
making  any  claim  against  the  solicitor, 
until  the  solicitor  is  paid ;  but  the  saying 
that  he  shall  not  do  so  for  a  certain  time 
does  not  alter  in  any  way  the  amount 
which  he  can  claim  when  that  time  ar- 
rives. 

Then  it  is  said  that  natural  justice  gives 
him  a  claim  as  against  the  solicitor  for  any 
interest  he  may  obtain,  in  addition  to  the 
amount  of  the  profit  charges — charges  in 
respect  of  which  the  London  agent  has 
made  no  expenditure.  That  might  have 
been  very  reasonable  if  there  had  been 
any  such  clause  here ;  but  there  is  not ; 
and,  in  my  opinion,  it  would  be  wrong, 
simply  because  the  London  agent  has 
agreed  not  to  sue  the  soKcitor  until  certain 
events  occur,  to  import  into  that  this  con- 
dition, that  if  in  consequence  of  the  delay 
you  get  any  interest  paid  to  you,  then 
there  is  an  implied  contract  or  agreement 
that  I  shall  have  half  that  interest.  In 
my  opinion,  the  view  of  Mr.  Justice  Chitty 
was  wrong,  and  I  cannot  agree  with  it.  I 
think  the  appeal  must  be  cdlowed. 

LiNDLEY,  L.J. — ^The  difficulty  of  this 
question  arises  from  misunderstanding  th^ 
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exact  meaning  of  the  real  agreement  en- 
tered into  between  the  parties,  because 
the  decree  upon  which  the  respondent 
relies  is  based  upon  that  agreement,  and 
it  is  80  carefully  worded  and  expressed  as 
to  give  effect  to  it.  Now,  there  is  nothing 
in  the  decree  which  settles  this  point  one 
way  or  the  other.  I  am  quite  aware  that 
there  is  the  3rd  clause  about  ^Mealings 
and  transactions,"  but  there  is  nothing 
which  says  what  is  to  be  done  with  the 
interest  when  it  is  recovered — ^whether  it 
is  to  be  shared  between  the  parties,  or  to 
whom  it  is  to  belong.  To  decide  that,  we 
must  look  at  the  agreement  itself.  Now 
the  agreement  was  entered  into  at  two 
different  times.  It  is  set  out  in  parar 
graph  4  of  the  bill  in  Wcmi  v.  Lawaon, 
The  first  agreement  was  in  January,  1859, 
when  it  was  arranged  that  the  business, 
which  I  win  shortly  allude  to  by  calling  it 
"the  business,"  should  be  transacted  by 
Eyre  k  Lawson,  as  agents  of  the  plaintiff, 
on  the  usual  agency  terms.  I  pass  that 
over  for  the  moment.  Then,  after  that, 
in  1860,  there  was  a  further  agreement 
embodying  this  important  stipulation,  that 
the  defendants,  the  town  agents,  Eyre  & 
Lawson,  should  not  call  upon  the  plaintiff 
to  pay  any  of  their  agency  bills  until  the 
plaintiff  had  obtained  payment  of  the  bills 
of  costs  from  the  company,  and  that  those 
bills  should  be  kept  separate.  Now  the 
first  question,  and  the  main  question,  is, 
what  is  meant  by  the  expression  "  on  the 
usual  agency  terms  " )  I  confess  I  thought 
at  one  time,  until  Mr.  Eyland  made  it 
plain  that  I  was  wrong,  that  the  town 
agent  shared  the  profits  up  to  a  certain 
point  made  by  the  country  solicitor.  But 
that  is  not  so  at  all.  Mr.  Byland  tells  us 
that  what  is  meant  by  "  the  usual  agency 
terms "  is  this :  that  the  town  agent  has 
nothing  on  earth  to  do  with  the  profits ; 
and  he  gave  us  a  very  remarkable  case  in 
which  a  country  solicitor  got  from  a  grate- 
ful client  500/.  in  a  case  in  which  Mr. 
Ryland  was  the  town  agent,  and  the  town 
agent  did  not  get  a  fiuthing  of  that.  The 
town  agent  does  not  shiu«  the  profits, 
and  has  nothing  to  do  with  the  profits, 
but  what  he  does  is  this:  he  gets  his 
disbursements,  and  then  he  has  half  of 
certain  charges  which  are  called  ''profit 
charges"  to  distinguish  them  from  dis- 
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bursements.  When  once  one  sees  it,  and 
gets  clearly  into  one's  head  that  the  usual 
agency  terms  have  nothing  to  do  with 
sharing  profits  at  all,  then  this  case  be- 
comes one  very  easy  of  solution. 

Now  there  is  nothing  in  the  agreement, 
and  there  is  nothing  which,  when  the 
expression  is  understood,  can  be  inter- 
preted so  as  to  involve  as  a  consequence 
the  right  of  the  town  agent  to  share  any 
profits,  whether  they  come  in  the  shape 
of  interest,  or  whether  they  come  in  the 
shape  of  gift,  or  otherwise,  to  the  country 
solicitor,  llie  sum  which  the  town  agent 
is  to  be  entitled  to  is  to  be  ascertained 
upon  a  different  footing  altogether,  and 
there  is  nothing  in  the  decree  which  in 
any  way  varies  that ;  but  in  consequence 
of  the  difficulties  which  have  arisen  from 
the  contentions  of  Mr.  Lawson,  and  firom 
his  conduct — I  do  not  say  that  he  wais 
wrong  or  right  in  the  matter — ^he  may 
have  been  partly  right  and  partly  wrong 
— ^but  in  consequence  of  the  fisict  that  he 
had  apparently  worked,  or  assumed  to 
work,  for  the  company  as  principal,  and 
not  merely  as  an  agent,  it  became  neces- 
sary, in  pronouncing  the  decree,  to  intro- 
duce some  words  which  would  define  the 
position  of  the  two  parties,  and  there  is  an 
account  therefore.  First  of  all  there  is  a 
declaration  as  to  his  position — that  he  is 
an  agent,  and  what  he  is  to  do;  then 
there  is  the  third  clause  about  ''  all  deal- 
ings and  transactions,"  which  was  natu- 
rally relied  on  by  the  respondent.  Then 
there  are  certain  clauses  carefully  worded 
with  reference  to  getting  in  what  is  due 
from  the  company,  and  they  are  both  to 
get  in  as  best  they  can  what  may  be  pay- 
able frx)m  the  company  to  them  or  either 
of  them ;  but  there  is  not  a  word  that  I 
can  see  in  this  decree  which  entitles  the 
town  agent  to  more  than  the  agreement 
^ves  hun ;  and  it  appears  to  me  that  that 
IS  where  Mr.  Justice  Chitty  has  gone 
wrong,  because  he  seems  to  have  attributed 
to  this  decree  a  force  and  effect  which  I 
do  not  think  it  bears.  He  says,  ''It  is 
clear  in  this  case,  frt>m  the  terms  of  the 
agreement  which  I  have  read,  that  if  Mr. 
Lawson  had  received  the  amount  of  the 
bills  from  the  railway  company,  he  must 
have  allowed,  as  between  hunself  and  Mr. 
Ward,  in  account,  the  sum  he  actually 


Digitized  by 


Google 


32d 


CflAKOERT  DIVIfflON. 


tN. 


Ward  V.  Zawstm,  App. 

received" — he  certainly  must — "and  if 
that  sum  had  included  the  original  prin- 
cipal of  the  demand,  and  interest  for  for- 
bearance, then  he  would  be  chargeable 
with  interest,  and  the  interest  would  then 
go  as  part  of  the  profit  to  be  divided 
between  these  two  persons."  There,  I 
think,  is  a  mistake;  he  would  have  had 
to  hand  over  the  amount  of  that  interest  to 
the  person  to  whom  it  belonged,  and  that 
is  the  country  solicitor.  I  cannot,  now 
that  I  understand  the  meaning  of  the 
agreement,  spell  out  of  this  anything  to 
the  effect  which  would  entitle  Mr.  Lawson 
to  interest  on  these  bills.  He  has  stipu- 
lated that  he  will  not  demand  payment 
for  a  time,  which  is,  unfortunately,  very 
long — ^until  the  railway  company  pays. 
That  delay  has  been  very  considerable, 
and  nothing  would  have  been  more  reason- 
able than  for  him  to  have  stipulated  that 
he  should  have  interest,  if  the  railway 
company  paid  interest.  He  has  not  done 
anything  of  the  kind ;  and,  now  that  the 
terms  of  it  are  understood,  I  do  think 
that  it  is  incumbent  upon  him  to  shew  some 
agreement  entitling  him  to  interest.  At 
first  I  thought  it  was  the  other  way.  I 
thought  it  would  require  an  agreement  to 
disentitle  him ;  but  that  is  entirely  changed, 
I  think,  when  one  understands  the  fuU 
and  accurate  meaning  of  the  phrase  "  usual 
agency  terms."  That  Mr.  Ryland  has  ex- 
plained to  us ;  and,  in  &ce  of  his  explana- 
tion, this  appeal  must  be  allowed. 

LoFES,  L.J. — In  the  judgment  in  Wcbrd 
V.  LawaoUy  which  has  been  referred  to, 
Lord  Selborne  says  that  the  account  in 
question  is  an  agency  account  between  a 
London  agent  and  a  country  solicitor. 
The  relation,  therefore,  between  the  plain- 
tiff and  the  defendant  in  this  case  is  the 
relationship  of  a  country  solicitor  and  a 
London  agent.  What,  then,  is  an  agency, 
account — or,  in  other  words,  what  is  a 
London  solicitor  entitled  to  receive  in  re- 
spect of  agency  charges  from  the  country 
soKcitor?  He  is  entitled  to  receive  all 
out-of-pocket  expenses,  and  he  is  entitled 
to  receive  a  share — ^be  it  a  half  or  a  third — 
of  the  profit  charges,  whichever  may  be  the 
arrangement  between  them.  Now  this, 
to  my  mind,  is,  when  it  is  considered  for  a 
moment,  a  veiy  reasonable  arrangement 


in  respect  of  these  charges.  The  country 
solicitor  does  nothing  whatever,  but,  on 
the  other  hand,  he  has  introduced  the 
business  to  the  London  solicitor,  and, 
moreover,  the  country  solicitor  remains 
immediately  responsible  to  the  client. 
Therefore,  it  seems  to  me  &ir  that  he 
should  be  remunerated,  although  the  work 
is  done  by  the  London  agent.  Now,  when 
it  is  clearly  understood  what  the  agency 
bill  is,  or  what  the  agency  charges  are,  it 
appears  to  me  not  very  difficult  to  inter- 
pret tl^s  agreement.  To  my  mind,  it 
means  this :  the  country  solicitor  is  speak- 
ing, and  says,  "  You,  the  London  agent, 
are  to  have  your  share  of  the  agency 
charges,  but  subject  to  this,  that  you  are 
not  to  be  entitled  to  have  those  charges 
paid  to  you  by  me,  the  country  solicitor, 
until  I,  the  country  solicitor,  have  received 
them  in  the  bill  of  costs  which  I  shall 
send  in  and  shall  recover  from  the  com- 
pany—or, in  other  words,  until  the  company 
has  paid  them  to  me."  That  being  so,  I 
am  of  opinion  that  Mr.  Lawson,  the 
London  agent,  is  not  entitled  to  recover 
the  interest  which  he  seeks  to  recover  in 
this  case.  The  country  solicitor  is  entitled 
to  recover  the  amount  of  his  bill  of  costs, 
subject  to  the  proper  proportion  in  re- 
spect of  agency  charges  being  paid  to  the 
London  agent.  I  tMnk,  therolbre,  that 
the  judgment  of  Mr.  Justice  Chitty  was 
wrong,  and  that  this  appeal  must  be 
allowed. 

Appeal  allowed. 


Solicitors — Sole,  Turner  &  Knight,  for  appel- 
lants ;  A.  Scott  Lawson,  for  respondent. 
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[IN  THE  COUBT  OF  APPEAL.] 
Cotton,  L.J. 

LiNDLEY.  L.J.  I   T-  

T    T  T  l^n  re  the  Brighton  and 
Lopes,  L.J. 

1890. 

Feb.  11. 

Railway  Compamy — Petition  for  Con- 
firmation of  Scheme  of  Arrangement — 
RaUway  Companies  Act,  1867  (30  d:  31 
Vict.  c.  127),  88,  6,  12,  13,  16,  amd  17— 
The  Regulation  of  Railways  Act,  1868  (31 
i!  32  ViU.  c.  119),  8,  13 --^  Companies 
Clauses  Act,  1863  (26  cfc  27  Viet,  e.  118), 
88. 13  and  1^-^plitting  of  Ordinary  Shares 
— Preferred  and  Deferred  Half  Shares — 
Preference  Shares. 

A  company  was  incorporated  with  a 
capital  of  72,000^.,  divided  into  7,200  or- 
dinary shares  of  1 0/.  each.  Under  a  power 
oentained  in  the  company*8  special  Act, 
4,960  shares  had  been  split  into  preferred 
and  deferred  half  shares.  The  holder  of 
any  two  halves  was  entitled  in  respect 
thereof  to  Sfwck  right  of  voting  and  other 
advantages  cu  were  incident  to  one  entire 
share,  but  two  half  shares  did  not  become 
one  entire  sha/re.  Upon  a  petition  being 
presented  under  section  16  of  the  Act  of 
1867 /or  the  confirmation  by  the  Court  of  a 
scheme  of  arrangement, — ^Held  (reversing 
the  decision  o/*  North,  J.),  that  tke  holders 
of  the  preferred  half  shares  could  not  be 
treated  as  a  dass  of  preference  shareholders 
within  section  12  of  the  Act  of  1867  whose 
assent  was  required  to  the  scheme  of 
arrangement,  but  that  amy  rights  of  priority 
belonging  to  the  holders  of  the  preferred 
half  skares  as  between  themsel/oes  and  the 
holders  of  the  deferred  half  shares  would  be 
protected  by  the  provisions  of  section  17  of 
the  Act  of  1867. 

The  Brighton  and  Dyke  Eailway  was 
incorporate  in  1877  by  its  special  Act, 
40  k  41  Vict.  c.  clxxxiz.,  with  a  capital  of 
72,000;.,  in  7.200  shares  of  10;.'each.  The 
shares  were  aU  ordinary  shares. 

Section  10  was  as  follows :  ^'  Subject  to 
the  provisions  of  this  Act,  the  company, 
with  the  authority  of  three  fourths  of  the 
votes  of  the  shareholders  present  in  person 
or  by  proxy,  at  a  general  meeting  of  the  com- 
pany specially  convened  for  the  purpose,  may 
from  time  to  time  divide  any  share  in  their 
Vol.  59.— OHAHa 


capital  into  half  shares,  of  which  one  shall 
be  called  '  preferred  half  share,'  and  the 
other  shall  be  called  deferred  half  share'; 
but  this  company  shall  not  so  divide  any 
share  under  the  authority  of  this  Act 
unless  and  until  not  less  than  sLzty  per 
centum  upon  such  share  has  been  paid 
up,  and  upon  every  such  division  fifty  per 
centum  upon  the  entire  share  shall  be 
carried  to  the  credit  of  the  deferred  half 
share  (being  the  whole  amount  payable 
thereon),  and  the  residue  to  the  credit  of 
the  preferred  half  share." 

Section  11:"  The  dividend  which  would 
from  time  to  time  be  payable  on  any 
divided  share,  if  the  same  had  continued 
an  entire  share,  shall  be  applied  in  pay- 
ment of  dividends  on  the  two  half  shares 
in  manner  following — that  is,  first,  in  pay- 
ment of  dividend  after  such  rate,  not 
exceeding  five  per  centum  per  annum,  as 
shall  be  determined  once  for  all  at  a  general 
meeting  of  the  company  specially  con- 
vened fbr  the  purpose,  on  the  amount  for 
the  time  being  paid  up  on  the  preferred 
half  share,  and  the  remainder  (if  any)  in 
payment  of  dividend  on  the  deferred  half 
share,  and  the  company  shall  not  pay  any 
greater  amount  of  dividend  on  the  two 
half  shares  than  would  from  time  to  time 
have  been  payable  on  the  entire  share  if 
the  same  had  not  been  divided." 

Section  12  provided  that  the  dividend 
on  preferred  half  shares  was  to  be  paid 
out  of  profits  of  year  only,  in  priority  to 
the  deferred  half  shares  bearing  the  same 
number. 

Section  13,  that  half  shares  were  to  be 
registered,  and  each  half  share  was  to  bear 
the  same  number  as  the  number  of  the 
entire  share  certificate  in  respect  of  which 
it  wajB  issued. 

Section  17  :  "The  several  half  shares 
under  this  Act  shall  be  half  shares  in  the 
capital  of  the  company,  and  every  two 
half  shares  (whether  preferred  or  deferred, 
or  one  of  each)  held  by  the  same  person 
shall  confer  such  right  of  voting  at  meet- 
ings of  the  company,  and  (subject  to  the 
provisions  hereinbefore  contained)  shall 
confer  and  have  all  such  other  rights, 
qualifications,  privileges,  liabilities,  and  in- 
cidents as  attach  and  are  incident  to  an 
entire  share. 

The  company  had  split  4,960  of  the 
2U 
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shares  into  preferred  half  shares  and  de- 
ferred half  shares,  leaving  2,240  shares 
unsplit — ^the  preferred  half  shares  to  have 
a  five  per  cent,  dividend. 

The  company  heing  unable  to  meet  its 
engagements  with  its  creditors,  the  direc- 
tors, on  the  11th  of  December,  1889,  filed 
a  scheme  of  arrangement  under  section  6 
of  the  Eailway  Companies  Act,  1867  (30 
&  31  Vict.  c.  127),  which  scheme  was,  on 
the  23rd  of  December,  submitted  to  an 
extraordinary  general  meeting  of  ordinary 
shareholders  specially  called  for  that  pur- 
pose, and  was  assented  to  by  a  large 
majority. 

The  directors,  on  the  2nd  of  January, 
1890,  presented  a  petition  under  section 
16  of  the  Eailway  Companies  Act,  1867, 
for  the  confirmation  of  the  scheme  by  the 
Court.  This  petition  was  opposed  by  a 
minority  of  shareholders,  who  objected  to 
the  scheme. 

North,  J.,  had  decided  that  the  holders 
of  the  preferred  half  shares  were  "  prefer- 
ence shareholders  "  within  the  meaning  of 
section  12  of  the  Act  of  1867  (1),  and 
ordered  the  petition  to  stand  over  generally, 
for  the  purpose  of  enabling  the  directors 
to  obtain  the  assent  of  such  preference 
shareholders  in  accordance  with  that  Act. 

The  directors  appealed. 

Cozena-Hfvrdy^  Q.C.,  and  Grosvmor 
WoodSy  for  the  appellants. — ^We  submit 
that  when  these  ordinaiy  shares  were, 

(1)  12 :  **  The  scheme  shall  be  deemed  to  be  as- 
sented to  by  the  guaranteed  or  preference  share- 
holders of  the  company  when  it  is  assented  to 
in  writing  as  follows:  If  there  is  only  one 
class  of  guaranteed  or  preference  shareholders, 
then  by  three  fourths  in  value  of  that  class ;  and 
if  there  are  more  classes  of  guaranteed  or  pre- 
ference shareholders  than  one,  then  by  three 
fourths  in  value  of  each  such  class." 

Section  13  :  "The  scheme  shall  be  deemed  to 

■  be  assented  to  by  the  ordinary  shareholders  of 

the  company  when  it  is  assented  to  at   an 

extraordinary  general  meeting  of  the  company 

specially  called  for  that  purpose." 

Section  17  :  "After  hearing  the  directors,  and 
any  creditors,  shareholders,  or  other  parties 
whom  the  Court  thinks  entitled  to  be  heard  on 
the  application,  the  Court,  if  satisfied  that  the 
scheme  has  been,  within  three  months  after  the 
fiUng  of  it,  or  ...  .  assented  to  as  required  by 
this  Act,  and  that  no  sufficient  objection  to  the 
scheme  has  been  established,  may  confirm  the 
Boheme.'* 


under  the  statutory  power,  divided  into 
preferred  and  deferred,  the  preferred  half 
shares  did  not  become  preference  shares, 
nor  the  holders  of  them  a  class  of  pre- 
ference shareholders,  within  section  12  of 
the  Act  of  1867,  whose  assent  is  required. 
The  assent  of  the  ordinary  shareholders 
which  has  been  obtained  in  pursuance  of 
section  13  is  sufficient.  At  the  passing  of 
the  Arrangement  Act  of  1867,  there  was 
no  power  to  spht  up  shares,  such  power 
being  given  for  the  first  time  by  the  Regu- 
lation of  Railways  Act,  1868  (31  &  32 
Vict.  c.  119),  s.  13,  which  enabled  any  com- 
pany which  in  the  immediately  preceding 
year  had  paid  a  dividend  of  three  per  cent, 
to  divide  its  ordinary  stock  into  pre- 
ferred and  deferred  ordinary  stock ;  but  at 
the  passing  of  the  Arrangement  Act  of  1 867 
the  only  general  definition  of  a  preference 
share  is  to  be  found  in  the  Companies' 
Clauses  Act,  1863,sectionsl3, 14(2).  Here, 
for  convenience  of  dealing,  the  ordinary 
shareholder  is  entitled  to  split  his  shares  into 
two  halves ;  but  the  shares  have  not  lost 
their  character  of  ordinary  shares  because 
a  preference  is  given  to  the  preferred  over 
the  deferred  half.  There  is  only  one  class 
of  shareholders  in  this  company.  More 
than  one-third  of  the  shareholders  have 
not  exercised  the  option,  and  it  would  be 
strange  if  the  true  meaning  of  "  preference 
shares"  in  section  13  were  to  depend  on 
whether  the  individual  shareholder  had  or 
had  not  exercised  his  option.  If  section 
12  applies,  then  one-fourth  of  4,960  pre- 
ferred half  shares — that  is,   1,240 — ^may 

(2)  26  &  27  Vict.  c.  118.  part  2,  s.  13 :  «  Where 
any  company  (incorporated  before  or  after  the 
passing  of  this  Act)  is  authorised  by  any  Special 
Act  hereafter  passed  and  incorporating  this  part 
of  the  Act  to  raise  any  additional  sum  or  sums 
by  the  issue  of  new  preference  shares  or  by  the 
issue  of  new  preference  stock,  .  .  .  then  .  .  . 
the  company  may,  for  the  purpose  of  rai^g  such 
additional  sum  or  sums,  from  time  to  time  create 
and  issue  .  .* .  .  such  new  shares  or  stock,  either 
ordinary  or  preference  ....  respectively,  with 
any  fixed,  fluctuating,  contingent,  preferential, 
perpetual,  terminable,  deferred,  or  other  divi- 
dend or  interest.  .  .  ." 

Section  14:  "The  preference  shares  or  pre- 
ference stock  so  issued  shall  be  entitled  to  the 
preferential  dividend  or  interest  assigned  there- 
to. Out  of  the  profits  of  each  year  in  priority 
to  the  ordinary  shares  and  ordinary  stock  of 
the  company.  .  .  .*' 
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defeat  3,720 — that  i«,  the  balance  of  the 
preferred  half  shares,  and  the  whole  of 
the  2,240  ordinary  shares — making  to- 
gether a  total  of  5,960  shares  in  pre- 
cisely the  same  position;  the  holders 
thus  outvoting  persons  nearly  five  times 
as  numerous  as  themselves,  while  the 
1,240  preferred  half  shares  would  not  on 
any  other  question  of  the  company  have 
that  amount  of  voting  power,  because, 
being  half  shares,  they  would  only  re- 
present 620  votes.  Preferred  stock  of 
this  kind  could  not  be  held  to  be  pre- 
ference stock  within  the  authorised  in- 
vestment of  the  Trust  Investment  Act, 
1889  (52  &  53  Vict.  c.  32),  s.  3  (^). 

S,  Stephens,  for  holders  of  some  of  the 
preferred  half  shares. — ^The  company  have 
treated  these  holders  as  preference  share- 
holders in  the  ordinary  sense,  and  in  their 
circulars  have  called  the  shares  five  per 
cent.  "  preference  shares."  This  preferred 
half  sluure  is  created  a  particular  class  of 
statutory  preference  sh&re.  The  object  of 
flection  10  of  the  special  Act  was  to  au- 
thorise the  creation  of  preference  shares 
without  the  necessity  of  a  new  Act  of 
Parliament. 

CozeM-Hardy,  in  reply. 

Cotton,  L.J.— I  should  hardly  like  to 
give  an  opinion  whether,  in  a  case  where 
all  the  shares  in  a  company  like  this  had 
been  divided  into  preferred  and  deferred 
shares,  the  result  would  not  be  that  the 
former  would  be  preference  shares  in  the 
ordinary  acceptation  of  the  term  ;  but  I 
think  that  in  the  present  case  we  have 
not  got  a  class  of  preference  shareholders 
within  the  meaning  of  section  12  of  the 
Act  of  1867.  Of  course,  this  matter  was 
not  pointed  at  in  the  Act  of  1867,  because 
these  split  shares  were  not  then  in  exist- 
ence, or,  as  far  as  I  know,  authorised  by 
law.  But,  in  consequence  of  the  power 
to  split  shares  having  been  introduced 
into  the  special  Act  of  this  railway  com- 
pany, we  are  now  called  upon  to  determine 
whether  the  shares  which  have  been  so 
split  do  form  a  class  of  preference  shares 
within  the  meaning  of  the  Act  of  1867. 
I  am  afraid  I  do  not  entertain  so  clear 
an  opinion  on  the  point  as  my  learned 
brethren  do,  but  I  think  these  are  not 
preference  shares.    We  have  not  the  same 
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nomenclature  in  the  special  Act  of  1877 
as  in  the  Act  of  1868,  which,  in  express 
terms,  treats  part  of  the  split  shares  as 
"  preferred  ordinary  stock,"  and  the  other 
part  as  "  deferred  ordinary  stock  " ;  but  I 
think  in  substance  we  cannot  say  there  is 
any  class  of  preference  shares  here — for 
this  reason,  that  in  the  special  Act  there 
is  nothing  mentioned  but  ordinary  shares, 
there  is  no  statement  that  there  are  to  be 
any  preference  shares  or  stock  at  all,  and 
on  looking  at  the  Act  I  see  that  when  two 
of  the  shares  which  are  split  come  to- 
gether they  never  do  become,  as  £ar  as  I 
can  see,  one  entire  share.  All  the  Act 
does  is  to  give  to  any  one  who  holds  two 
split  or  half  shares,  whether  they  be  de- 
ferred or  preferred,  the  same  right  of 
voting  as  if  he  held  an  entire  share ;  but 
that  is  entirely  different  from  saying  that 
the  shares,  when  there  are  two  united  to- 
gether, of  whatever  class  they  may  be,  do 
become  one  entire  share.  That,  to  my 
mind,  creates  a  difficulty  in  the  way  of  the 
view  taken  by  Mr.  Justice  North,  because 
how  can  it  be  said  that  there  was  any 
class  of  preference  shares,  when  there  are 
no  preferred  shares,  but  only  these  two 
halves,  which  when  they  come  together 
only  give  the  same  right  of  voting  that 
they  would  have  done  if  they  had  been 
one  entire  share  ? 

We  have  a  little  difficulty  thrown  upon 
us  in  this,  that  when  these  classes  of  split 
shares  were  introduced,  those  who  framed 
the  Act  had  not  their  attention  called  to 
the  question  arising  here,  and  did  not 
provide  whether  these  halves  were  to  be 
considered  as  preference  shares  or  not.  I 
do  not  think  we  can  hold  them  to  be  so, 
because  preference  shares  as  defined  by 
the  Act  of  1863  mean  this,  "That  the 
preference  shares  or  the  preference  stock 
so  issued  shall  be  entitled  to  the  preferen- 
tial dividend  or  interest  assigned  thereto 
out  of  the  profits  of  each  year  in  priority 
to  the  ordinary  shares  and  ordinary  stock 
of  the  company."  That  is  not  what  is 
done  here.  The  dividend  attributable  to 
the  ordinary  stock  is  to  be  given  to 
these  shares  which  have  been  split ;  but 
then,  with  respect  to  that  dividend,  one 
half  of  the  split  share  is  to  have  a  fixed 
dividend  given  to  it,  and  the  remainder  of 
the  dividend  is  to  go  to  the  deferred  half 
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of  the  spKt  share.  One  sees,  notwith- 
standing the  argoments  which  have  been 
used,  there  may  very  likely  be  differences 
of  interest  as  between  those  who  hold  the 
preferred  half  and  those  who  hold  the 
deferred  half,  which  might  make  it  very 
reasonable,  if  the  Judge  thinks  it  right  to 
say  so,  that  there  shall  be  some  assent 
obtained  from  those  who  hold  the  preferred 
half  shares;  but  I  cannot  see  that  Parlia- 
ment has,  by  section  12  of  the  Act  of  1867, 
hit  upon  these  half  shares  and  the  holders 
of  hcdf  shares,  as  preference  shares  and  a 
class  of  preference  shareholders.  I  think 
we  have  in  this  case,  as  in  many  others, 
to  deal  with  this  matter  as  something 
which  ought  to  have  been  but  has  not 
been  provided  for ;  and  what  we  have  to 
do  is  to  see  how  best  we  can  fit  in  a  new 
state  of  things  to  legislation  which  was 
passed  without  any  reference  to  that  state 
of  things. 

I  diflfer  from  the  view  which  waa  taken 
by  the  learned  Judge,  that  the  assent  of 
the  holders  of  these  preferred  half  shares 
is  required  by  section  12 ;  but  I  express  no 
opinion  as  to  what  had  better  be  done  if 
he  sees  there  is  any  difference  of  interest 
between  them  and  the  holders  of  the 
deferred  half  shares. 

LiNDLBY,  L.J. — Mr.  Justice  North  has 
ordered  a  petition  to  confirm  this  scheme 
to  stand  over,  on  the  theory  that  this 
company  contains  a  class  of  persons  who 
are  preference  shareholders  within  the 
meaning  of  section  12  of  the  Railway 
Companies  Act,  1867,  and  that  the  requi- 
site assents  of  that  class  of  shareholders 
to  this  scheme  have  not  been  obtained. 
There  is  no  doubt,  from  the  form  of  the 
order  as  drawn  up,  that  that  was  his  view, 
and  we  have  to  consider  whether  it  was 
right. 

I  have  come  to  the  conclusion  that  this 
company  has  no  class  of  shareholders  who 
are  preference  shareholders  within  the  true 
construction  of  section  12  of  the  Act  of 
1857,  and  that,  therefore,  there  is  no 
necessity  for  convening  a  meeting  such 
as  is  referred  to  in  that  section,  or  for 
obtaining  the  assent  which  would  be 
necessary  if  there  were  a  class  of  prefer- 
ence shareholders.  It  is  quite  obvious 
that  the  confusion  which  has  arisen  in 


this  case  arises  frx)m  the  practice  which 
has  originated  since  1867.  So  &r  as  I 
know,  the  method,  which  is  now  not  very 
uncommon,  of  dividing  stocks  or  shares 
into  two  halves  was  unknown  in  1867,  and 
when  we  come  to  look  at  the  rights  of  the 
holders  of  the  various  halves,  although, 
unquestionably,  there  is  a  preference  to  a 
certain  extent  between  the  holders  of  the 
preferred  halves  over  the  holders  of  the 
deferred  halves,  the  holders  of  the  preferred 
half  are  not  what  is  commonly  called  pre- 
ference shareholders,  and  are  not  within 
the  class  of  people  denoted  by  that  expres- 
sion in  the  Act  of  1867. 

Under  those  circumstances  it  appears 
to  me  that  Mr.  Justice  North  has  erred 
in  the  construction  which  he  has  put  upon 
section  12  of  the  Railway  Companies  Act, 
1867.  When  the  case  comes  before  him 
he  will  have  to  deal  with  it  as  prescribed 
by  section  17,  and  of  course  these  holders 
of  the  preferred  half  shares  will  be  en- 
titled to  be  heard  in  opposition  to  that 
scheme,  and  it  will  be  the  duty  of  the 
Judge  to  see  that  they  are  not  unfeirly 
dealt  with,  and  that  their  rights  are 
sufficiently  protected,  and  of  course  he 
can,  if  he  wishes,  decline  to  confirm  the 
scheme  unless  they  assent.  That  is  all 
within  his  power  under  section  17,  but 
this  particular  method  of  doing  it  appears 
to  me  not  to  be  necessary,  or  required,  or 
wanted  by  the  Act  of  1867. 

I  think,  therefore,  the  appeal  must  be 
allowed,  and  the  case  remitted  to  the 
learned  Judge  to  be  dealt  with  upon  its 
merits. 

Lopes,  L.J. — In  this  company  there 
were  no  preference  shares.  The  shares 
were  all  ordinary  shares,  but  these  ordi- 
nary shares  have  been  split  into  preferred 
and  deferred  shares.  What  I  understand 
to  be  the  definition  of  a  preference  share 
ia  this — a  right  conferred  upon  the  holder 
to  receive  interest  in  priority  to  the  ordi- 
nary shareholders.  Now,  I  cannot  think 
that  the  holders  of  these  split  shares  are 
in  that  position,  and  I  am  of  opinion  that 
this  case  does  not  come  within  the  terms 
of  section  12  of  the  Act  of  1867.  I  have 
no  doubt  that  in  1867  this  plan  of  split- 
ting the  shares  into  preferred  and  deferred 
shines  had  not  been  devised,  and  that  the 
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In  re  Brighton  amd  Dyhe  RM.  Co.,  App» 
Act  of  1867  was  passed  without  any  refer- 
ence to  the  state  of  things  which  has 
happened  in  regard  to  this  company.     I 
thmk  this  appeal  should  he  allowed. 


Solicitors — Powell  &  Bogers,  for  appellants; 
F.  J.  Blake,  for  objecting  shareholders; 
Norton,  Rose  &  Co.,  for  the  company. 
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[IN  THE  HOUSE   OF  LORDS.] 
1889.         ^  COOKE,   SONS,   AND    COMPAlTr 
July  18,  19.  >     V,  THE  GOVERNOR  AND  COM- 
Aug.  9.       )     PANY  OF  THE    NEW    RIVER. 

Water  Compcmy —  Water  Supply — CJiarge 
— Meter — Rateable  Value — Bomeatic  Pur- 
poses— The  New  River  Compam/s  Act, 
1862  (15  cfc  16  Vict,  c.  clx.),  ss.  35-41— 
Waterworks  Glauses  Act,  1847  (10  <i&  11 
Vict.  c.  17),  s.  53. 

The  expression  "  consumer  of  water  "  in 
section  41  of  the  New  River  Compcmy's 
Act,  1852  (15  dc  16  Vict.  c.  clx.),  means, 
not  any  person  who  desires  to  consume  the 
company's  water,  hut  one  who  either  already 
has  a  supply  or  lias  taken  the  necessary 
steps  entitling  him  to  demand  a  supply 
from  the  company. 

Decision  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  decisioii  of 
the  Court  of  Appeal,  which  reversed  one 
of  Kekewich,  J.  The  proceedings  in  the 
Courts  below  are  reported  56  Law  J. 
Rep.  Chanc.  850;  57  ibid.  383;  Law 
Rep.  36  Ch.  D.  641 ;  38  Ch.  D.  56. 

The  £ax;ts  and  arguments  sufficiently 
appear  in  the  report  of  the  case  before 
Kekewich,  J. 

Sir  Horace  Davey,  Q.C.,  and  Righy, 
Q.C.  (R,  C.  Dohhs  with  them),  for  the 
appellants. 

The  Attomey-Gmeral  {Sir  R.  E.  Web- 
ster, Q.C.)  and  Warmington,  Q.C.  {F. 
Vaughan  Hawkins  with  them),  for  the 
respondents. 

Sir  H.  Bavey,  Q.C,  in  reply. 

Cur.  adv.  mUt. 


Lord  Herschell  (on  the  9th  of  Au- 
gust).— ^The  question  in  this  case  turns  on 
the  construction  of  section  41  of  the  New 
River  Company's  Act  of  1852.  The  ap- 
pellants are  the  occupiers  of  a  warehouse 
situate  in  Friday  Street,  in  the  city  of 
London,  which  is  within  the  limits  of  the 
New  River  Company  as  defined  by  their 
Act.  For  some  years  prior  to  June,  1886, 
the  appellants  had  been  supplied  by  the  re- 
spondents in  the  ordinary  way  with  water, 
which  was  used  for  cleaning  the  warehouse 
and  for  lavatory  and  urinal  purposes.  In 
respect  to  this  supply  they  had  paid  the 
respondents  water  rates  at  the  annual 
value  of  their  premises  in  accordance  with 
the  scale  specified  in  section  35  of  the  Act. 
These  rates  they  paid  down  to  the  25th 
of  June  in  that  year.  They  had  also  ob- 
tained water  for  an  hydraulic  lift  at  meter 
rates  under  an  agreement  between  them- 
selves and  the  company.  This  agreement 
was  terminated  by  notice  on  the  25th  of 
June,  1886.  Prior  to  that  date  the  ap- 
pellants reqiiired  the  respondents  to  supply 
them  after  the  25th  of  June  with  all  the 
water  which  they  needed  for  their  pre- 
mises by  meter  at  the  rate  specified  in 
the  41st  section  of  the  Act.  The  respon- 
dents refused  so  to  supply  them,  and  the 
question  is,  whether  they  were  entitled  to 
make  this  demand. 

It  has  been  my  lot  to  attempt  to  con- 
strue many  Acts  of  Parliament  which 
were  obscurely  worded,  but  I  do  not  think 
I  ever  met  with  one  upon  which  it  was 
more  impossible  to  put  a  satis&tctory  con- 
struction than  the  statute  with  which  we 
have  to  deal  in  the  present  case.  If  the 
object  had  been  to  render  it  as  difficult 
of  construction  as  possible,  success  could 
hardly  have  been  more  complete.  I  have 
read  the  series  of  enactments  contained  in 
the  sections  35  to  41  again  and  again,  and 
it  appears  to  me  impossible  to  put  any 
construction  upon  them  which  is  not  open 
to  well-founded  criticism.  In  the  view 
which  I  take  it  is  not  necessary  to  deal 
'.vith  many  of  those  sections. 

The  real  point  which  has  to  be  deter- 
mined is  whether  the  appellants  have  made 
out  that  they  are  entitled  to  demand  a 
supply  by  meter  under  the  provisions  of 
the  41st  section.  That  section  enacts, 
"  That  the  company  shall,  at  the  request  of 
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any  consumer  of  water  for  pttrposes  other 
than  the  purposes  for  or  in  respect  of 
which  the  rates  or  charges  are  herein- 
before provided  or  limited,  or  at  their  own 
instance,  afford  a  supply  of  water  by  means 
of  a  meter,"  *'  and  may  charge  for  such 
supply  not  exceeding  the  following  rates 
per  1,000  gallons."  Then  the  rates  are 
specified.  The  appellants  contend  that 
they  have  brought  their  case  within  this 
section.  They  seek  to  make  it  out  in  the 
following  way :  First,  they  say  that  the 
words  "  for  purposes  other  than  the  pur- 
poses for  or  in  respect  of  which  the  rates 
or  charges  are  hereinbefore  provided  or 
limited  may  be  read  as  "  for  purposes 
other  than  domestic  purposes,"  inasmuch 
as  it  is  only  for  domestic  purposes,  accord- 
ing to  them,  that  rates  have  been  specified. 
Next,  they  say  that  the  words  which  I 
have  just  read  are  to  be  taken  in'oonjunc- 
tion  with  the  words  "  any  consumer  of 
water"  which  they  immediately  follow. 
And  thirdly,  they  say  that  the  words ''  any 
consumer  of  water  "  are  to  be  construed  as 
meaning  "  any  person  desirous  of  consum- 
ing or  desirous  of  obtaining  a  supply  of 
water."  They  would  therefore  read  the 
section  thus :  ''  The  company  shall,  at  the 
request  of  any  person  desirous  of  obtaining 
a  supply  of  water  for  purposes  other  than 
domestic  purposes,  afford  a  supply  "  at  the 
specified  rates. 

I  cannot  think  that  construction  is  one 
which  gives  to  the  language  used  its  naturaf 
meaning.  I  do  not  think  that  the  words 
*'  any  consumer  of  water  "  naturally  mean 
any  person  desirous  of  consuming  water. 
I  thmk,  on  the  contrary,  their  priraa facie 
meaning  is, ' '  any  person  consuming  water  " ; 
I  do  not  deny  that  the  words  might  be 
shewn  by  reference  to  other  provisions  in 
the  statute  to  have  been  used  in  that 
sense.  One  has  known  in  some  statutes 
the  words  "  consumer  of  gas,"  and  I  am 
not  sure  that  one  may  not  have  found  the 
words  "  consumer  of  water  "  also,  used  in 
the  sense  for  which  the  appellants  contend; 
but  if  so  construed,  it  must  be  because 
that  construction  is  indicated  as  the  correct 
one  by  the  provisions  of  the  Act,  and  the 
circumstances  under  which,  and  the  collo- 
cation in  which,  the  words  are  found. 

Now  the  contention  of  the  appellants 
really  amounts  to  this,  that  any  person 


(because  it  would  be  useless  to  put  in  the 
words  **  desiring  a  supply  of  water,  or 
desiring  to  consume  water,"  inasmuch  as 
presumably  a  person  who  had  not  that 
desire  would  not  make  that  demand)  may 
demand  and  insist  upon  receiving  a  supply 
of  water  by  meter  for  other  than  domestic 
purposes — ^that  is,  for  trade  purposes,  or 
any  purpose  whatsoever. 

The  result  of  such  a  construction  is 
somewhat  startling  when  one  looks  at  the 
provisions  to  be  found  in  the  other  parts 
of  the  Act.  One  is  naturally  led  to  turn 
first  to  the  only  other  section  in  the  Act 
which  gives  compulsory  rights — I  mean 
the  35th  section;  and,  turning  to  that 
section,  one  finds  there  a  right  is  given  in 
similar  terms  to  demand  a  supply  of  water 
for  domestic  purposes.  But  to  whom  is 
that  right  given  %  It  is  strictly  limited. 
It  is  given  to  the  "  owner  or  occupier  of 
any  house  or  part  of  a  house  in  any  street 
within  their  limits  in  which  any  pipe  of 
the  company  shall  be  laid."  All  those 
conditions  must  be  fulfilled  to  entitle  him 
under  the  first  part  of  that  section  to  a 
supply  of  water  for  domestic  purposes. 
The  section  goes  on,  '*  Or  any  person  who 
under  the  provisions  of  this  Act,  or  any 
Act  incorporated  therewith,  shall  be  en- 
titled to  demand  a  supply  of  water." 

That  sends  us  to  the  53rd  section  of  the 
Waterworks  Clauses  Act,  1847,  which  is 
incorporated  in  the  New  Eiver  Act.  That 
section  provides  that  "every  owner  and 
occupier  of  any  dwelling-house,  or  part  of 
a  dwelling-house,  within  the  limits  of  the 
special  Act,  shall,  when  he  has  laid  such 
communication-pipes  as  aforesaid,  and  paid 
or  tendered  the  water  rate  payable  in  re- 
spect thei*eof,  according  to  the  provisions 
of  this  and  the  special  Act,  be  entitled  to 
demand  and  receive  "  ''  a  sufficient  supply 
of  water  for  his  domestic  purposes " ;  so 
that  when  we  are  dealing  with  the  right 
to  demand  a  supply  for  domestic  purposes, 
the  persons  entitled  to  make  that  demand 
are  specifically  described  and  limited. 
They  must  be  persons  answering  the  de- 
scription of  being  owners  or  occupiers  of  a 
house  or  part  of  a  house  in  any  street 
within  the  limits  where  a  pipe  has  been 
laid  down  by  the  company,  or  where  they 
have  laid  a  communication-pipe.  Those 
persons,  and  those  persons  alone,  are  en- 
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titled  to  demand  a  supply  of  water  for 
domestic  purposes;  but  in  section  41  of 
the  New  River  Company's  Act,  according 
to  the  construction  contended  for,  no  limi- 
tation is  laid  down  at  all.  It  is  said  that 
any  person,  without  regard  to  his  owning 
or  occupying  premises  within  the  limits, 
and  without  regard  to  there  being  a  pipe 
in  the  street,  or  any  other  of  the  conditions 
which  are  prescribBd  in  the  general  Act  in 
the  case  of  ^rsons  entitled  to  demand  a 
supply  for  domestic  purposes,  is  entitled 
to  demand  a  supply  of  water  for  all  other 
purposes  whatsoever. 

One  shrinks  from  a  construction  which 
would  lead  to  such  a  conclusion  as  that. 
But  when  we  turn  to  the  40th  section, 
which  immediately  precedes  that  which  we 
are  construing,  we  find  that  when  the 
Legislature,  in  relation  to  this  Act,  in- 
tended to  apply  a  provision  to  "  any  per- 
son," appropriate  language  was  used,  be- 
cause the  40th  section  enacts  ^'  that  the 
company  may  supply  any  person  or  body 
within  their  limits  with  water,  to  be  used 
within  such  limits  for  other  than  domestic 
purposes,  at  such  rates  and  upon  such 
terms  and  conditions  as  shall  be  agreed 
upon."  Having  used  the  words  "any 
person  or  body  within  their  limits  "  in  the 
40th  section,  if  they  meant  the  same  thing 
in  the  41st,  why  was  not  that  language 
used  %  In  the  40th  section  it  is  not,  with- 
out limit,  "any  person  or  body" — it  is 
"  any  person  or  body  within  their  limits  " ; 
and  even  the  water  so  supplied  by  agree- 
ment is  to  be  used  within  their  limits. 
No  such  limitation  is  to  be  found  according 
to  the  construction  put  upon  section  41. 
It  may  be  that  the  condition  that  it  must 
be  a  person  within  their  limits  would  be 
assumed,  although  an  argument  might 
certainly  be  raised  upon  the  £Etct  that 
when  the  Legislature  intended  that  limi- 
tation they  had  so  expressed  it.  But  it  is 
not  necessary  to  dwell  upon  that  point, 
because  the  considerations  to  which  I  have 
alluded  appear  to  me  conclusively  to  shew 
that  a  consideration  of  the  other  provisions 
of  the  Act,  so  far  from  leading  to  the 
conclusion  that  the  expression  "  any  con- 
sumer of  water"  ought  to  have  what  is 
certainly  not  its  primary  meaning  put 
upon  it,  leads  to  a  conclusion  exacUy  the 
reverse.    I  therefore  feel  constrained  to 
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reject  the  construction  which  has  been  put 
upon  the  words  "  any  consumer  of  water  " 
by  the  appellants.  Unless  they  can  estab- 
lish that  construction  their  case  is  at  an 
end.  They  have  not  got  over  the  diffi- 
culty which  meets  them  at  the  threshold ; 
and  inasmuch  as  I  think  they  have  not 
brought  themselves  within  these  words, 
and  therefore  cannot  be  entitled  to  demand 
a  supply  of  water  under  that  section,  it  is 
unnecessary  to  consider  any  of  the  other 
questions  which  have  been  raised.  I  ex- 
press no  opinion,  therefore,  upon  the  mean- 
ing of  the  words  which  immediately  follow 
those  words,  and  upon  the  question 
whether  those  words  so  following  ought 
to  be  attached  to  the  words  immediately 
preceding  them  or  to  be  detached  from 
them.  These  are  matters  which  may 
possibly  hereafter  have  to  be  considered, 
but  they  are  not  necessary  for  the  decision 
of  this  case. 

Upon  the  simple  ground  I  have  put — 
namely,  that  the  appellants  have  not 
shewn  that  they  come  within  the  words 
"  any  consumer  of  water  " — I  move  your 
Lordships  that  the  judgment  appealed 
frx)m  be  afi&rmed,  and  that  this  appeal  be 
dismissed,  with  costs. 

Lord  FxtzGerald. — I  agree  in  the 
result  announced,  and  also  in  the  criticisms 
of  my  noble  and  learned  friend  on  the 
woolsack  upon  this  particular  Act  of  Par- 
liament. It  might  almost  be  said  to  be 
the  result  of  malicious  ingenuity,  if  it  had 
not  been  that  probably  the  biU  was  sub- 
mitted to  a  Select  Committee,  and  we  may 
take  the  contradictions  in  it  as  resulting 
from  some  effort  at  compromise  in  the 
course  of  the  deliberations  of  that  Com- 
mittee. 

I  called  attention  in  the  course  of  the 
argument  to  what  appeared  to  me  to  be 
the  guiding  principle  of  the  Act,  as  to  the 
proper  appropriation  of  the  water  to  be 
supplied  under  this  Act  of  Parliament. 
It  is  to  be  found  in  section  34.  That  sec- 
tion provides  that :  "  The  company  shall 
cause  main  pipes  to  be  laid  down,  and 
pure  and  wholesome  water  to  be  brought 
to  every  part  of  the  district  within  the 
limits  of  this  Act,  whereunto  they  shall 
be  required  by  so  many  owners  or  occu- 
piers of  houses,"  &c.    What  they  have  to 
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do  in  the  first  place  is  to  provide  an  ample 
supply  of  pure  and  wholesome  water  to  be 
used  for  domestic  purposes.  In  this  con- 
tradictory Act,  we  must  put  some  con- 
struction upon  the  various  parts  of  it,  and 
I  am  inclined  to  think  with  my  noble  and 
learned  friend,  when  we  come  to  look  at 
section  41  and  the  preceding  section,  the 
appellant  has  failed  to  shew  that  he  is  a 
"  consumer  of  water  "  for  the  purposes  of 
section  41,  and  is  entitled  to  put  the 
powers  of  that  section  in  force,  assuming 
that  they  are  mandatory  upon  the  Kew 
River  Company. 

My  noble  and  learned  friend  opposite 
(Lord  Macnaghten)  allowed  me  yesterday 
to  read  the  judgment  which  he  is  about  to 
deliver,  and  both  in  his  criticisms  of  the 
Act  and  in  the  result  he  has  arrived  at  I 
entirely  agree.  I  consider  it  better  to  leave 
it  in  his  hands  than  to  endeavour  to  effect 
the  same  purpose  by  less  forcible  words. 

Lord  Macnaghten. — ^In  attempting  to 
construe  this  curiously  ill-drawn  enact- 
ment, I  cannot  say  that  I  have  arrived 
at  a  conclusion  which  is  quite  satis&ctory 
to  my  own  mind.  But  I  am  satisfied  that, 
of  all  the  constructions  that  can  be  sug- 
gested, the  one  proposed  by  the  appellants 
is  the  least  eligible. 

Before  the  Act  of  1852,  the  New  River 
Company  were  not  under  any  positive 
obligation  to  supply  water  to  any  person 
or  persons  whatever.  By  the  terms  of 
their  charter  they  were  free  to  deal  with 
whom  they  pleased.  In  every  case  the 
supply  was  matter  of  agreement.  They 
had,  as  we  learn  from  the  preamble  of  the 
Act,  "  for  many  years  past  supplied  a  con- 
siderable portion  of  the  metropolis,  and 
parishes  and  places  adjacent  thereto,  with 
water  for  domestic  and  other  purposes." 
They  had,  therefore,  at  the  time  customers 
who  were  consumers  of  water  for  domestic 
purposes,  and  customers — ^not  necessarily 
in  all  cases  the  same  persons — who  were 
consumers  of  water  for  other  purposes. 

The  Waterworks  Clauses  Act,  1847, 
had  been  passed  but  a  few  years  before. 
It  is  plain,  I  think,  from  that  Act,  that 
Parliament  had  been  in  the  habit  of  im- 
posing on  the  promoters  of  waterworks 
the  obligation  of  supplying  all  owners  and 
occupiers  of  dwelling-houses  within  their 


district  with  pure  and  wholesome  water 
for  domestic  purposes,  and  it  is  evident 
that  it  was  the  intention  of  the  Legislature 
as  a  general  rule  that  the  same  obligation 
should  be  imposed  in  the  case  of  all  simi- 
lar undertakings  in  the  future.  But  it  ia 
to  be  observed  that,  except  in  certain  cases 
where  a  supply  is  required  in  the  interest 
of  the  public,  there  are  no  provisions  in 
the  Waterworks  Clauses  Act  pointing  to 
the  compulsory  supply  of  water  for  non- 
domestic  purposes. 

In  1852  the  New  River  Company  came 
to  Parliament  for  further  powers,  and 
then  Parliament  put  them  under  certain 
terms.  The  question  is  what  those  terms 
are.  That  question  must  of  course  be 
determined  by  the  Act  of  1852,  construed 
according  to  the  ordinary  rules  of  inter- 
pretation. But  I  think  we  may  approach 
the  Act  with  the  presumption  that  the 
terms  required  would  probably  be  in 
accordance  with  the  scheme  of  the  Water- 
works Clauses  Act,  and  that,  while  com- 
pelling the  New  River  Company  to  supply 
householders  within  their  district  with 
water  for  domestic  purposes.  Parliament 
would  leave  them  unfettered,  or  substan- 
tially unfettered,  as  regards  the  supply  of 
water  required  for  private  non-domestic 
purposes. 

The  Act  of  1852  incorporates  the  Water- 
works Claupes  Act,  with  the  exception  of 
certain  sections  which  are  to  be  found  in 
it  in  a  somewhat  modified  form.  The 
sections  of  the  Act  upon  which  the  discus- 
sion turned  are  sections  35  to  41  inclusive. 
Sections  35  to  38  inclusive  deal  with  the 
supply  of  water  for  domestic  purposes. 
Section  35  gives  the  owner  or  occupier  of 
any  house  or  part  of  a  house  the  right  to 
demand  a  sufficient  supply  of  water  for 
domestic  purposes  at  the  rates  thereinafter 
specified.  A  difficulty  occurs  there,  be- 
cause the  rates  specified  are  expressed  to 
be  rates  ''for  water  supplied  to  any 
dwelling-house,"  and  the  question  at  once 
arises  whether  the  word  "  house  "  in  the 
earlier  part  of  the  section  has  a  more  ex- 
tended meaning  than  the  word  "  dwelling- 
house"  which  is  used  in  the  latter  part. 
I  am  disposed  to  think  the  two  expres- 
sions are  synonymous,  and  that  it  is  only 
to  the  owner  or  occupier  of  a  dwelling- 
house  or  part  of  a  dweUing-house  (wbat- 
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ever  the  term  "dwelling-house"  may 
mean)  that  this  right  is  given.  Whether 
the  appellant's  house  is  or  is  not  a  dwell- 
ing-house within  the  meaning  of  the  Act 
is  a  different  question,  and  one  upon  which 
I  do  not  think  it  is  necessary  to  express 
an  opinion. 

I  then  come  to  section  40.  That  sec- 
tion has,  I  think,  an  important  bearing' 
on  the  present  question,  because  it  seems 
to  recognise  the  right  of  the  company 
within  their  district  to  deal  in  the  supply 
of  water  for  non-domestic  purposes  with- 
out being  subject  to  any  compulsion  in 
that  respect. 

Then  follows  section  41,  on  which  the 
question  mainly  depends.  The  appellants 
daim  under  that  section  the  right  to  a 
supply  of  water  by  meter  for  domestic 
purposes.  Their  contention  is  that  al- 
though the  purposes  for  which  they  re- 
quire the  supply  are  domestic  purposes, 
uiey  are  not  purposes  in  respect  of  which 
the  rates  mentioned  in  section  35  are  pro- 
vided, because  they  say  that  their  house  is 
not  a  dwelling-house,  and  in  their  view 
those  rates  are  only  applicable  to  the 
supply  of  water  for  domestic  purposes  in 
a  dwelling-house.  But  to  bring  them- 
selves within  section  41  the  appellants 
must  make  out  that  they  are  consumers 
of  water.  The  rights  given  by  section  41 , 
whatever  they  are,  are  given  only  to  con- 
sumers of  water.  The  appellants  say  that 
the  expression ''  any  consumer  of  water ''  in 
that  section  means  any  person  who  wishes 
or  proposes  to  become  a  consumer  of  water. 
I  must  say  I  think  that  is  doing  too 
great  a  violence  to  the  language.  I  agree 
with  the  Court  of  Appeal  that  the  expres- 
sion ''  any  consumer  of  water  "  must  mean 
a  person  who  is  actually  consuming  water, 
or  who,  at  the  least,  is  entitled  to  demand 
a  supply  of  water  for  his  consumption,  and 
is  taJnng  the  necessaiy  steps  to  obtain  it. 

I  may  add  that,  besides  doing  violence 
to  the  language  of  section  41,  the  conten- 
tion on  behalf  of  the  appellants  seems  to 
be  open  to  the  objection  that  it  renders 
section  40  wholly  nugatory.  It  would  in 
effect  compel  the  company  to  supply  water 
at  meter  rates  for  non-domestic  purposes, 
whatever  those  purposes  might  be,  to 
every  person  or  body  within  their  dift- 
liict.  I  cannot  find  anything  in  the  Act 
Vol.  59.— CHAva 
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to  shew  that  it  was  the  intention  of  Parlia- 
ment to  impose  on  the  company  an  obliga- 
tion which  would  be  so  great  a  departure 
from  the  scheme  of  the  Waterworks 
Clauses  Act,  and  which  might  have  the 
eflfect  of  seriously  interfering  with  that 
which  was  evidently  the  first  and  principal 
object  of  the  Legislature — ^the  supply  of 
pure  and  wholesome  water  for  domestic 
purposes. 

I  am,  therefore,  of  opinion  that  the 
appeal  must  be  dismissed. 

Order  appealed  froni  affirmed^  <md 
appeal  dismieaed  with  ooets. 

Solicitora  — Phelps,  Sidgwick  fc  Biddle,  for 
appellants;  Thompson  fc  Debenhams,  for 
respondents. 
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Foreign  Judgment — Final  or  Interlocvr 
iory — Fofimdalion  of  Action  in  England. 

Aooording  to  Spanish  law  two  kinds  of 
proceedings  may  be  taken  to  recover  a  debt 
—firsts  summary  or  executive  proceedings^ 
in  which  no  defence  contesting  the  validity 
of  the  contract  can  be  set  up ;  secondly , 
plenary  proceedings^  in  which  dU  defences 
can  be  raised.  A  judgment  in  eocecutive 
proceedings  oaUed  a  "remote"  judgment 
is  final  in  those  proceedings,  but  does  not 
prevent  the  unsuccessful  party  from  resort- 
ing to  pU(Mvry  proceedings  in  the  same 
Court.  A  "  remcUe"  judgm^ent  may  be  enr 
forced,  if  security  be  given,  though  plcTtary 
proceedings  are  pending : — Held,  that  a 
**  remote"  judgment  could  not  be  enforced 
by  action  in  England. 

Judgment  of  Court  of  Appeal  affirmsd. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  which  reversed  one 
of  North,  J.  iSie  case  is  reported  in  the 
Courts  below,  57  Law  J.  Bep.  Chanc. 
367  ;  Law  Rep.  36  Ch.  D.  704 ;  37  ibid. 
244. 

The  &cts  of  the  case  are  stated  in  the 
reports  of  the  proceedings  below,  and  for 
2X 


Digitized  by 


Google 


338 


CHANCERY  DIVISION. 


[N.S. 


yduvion  V.  F^eenum,  H.L. 

the  present  purpose  sufficiently  appear  by 
the  headnote. 

Napier  ffiggine,  Q.C.^  and  Finlay^  Q.C, 
(Tate  Lee  with  them),  for  the  appelLuit. — 
The  '^  remate  "  judgment  is  final  and  con- 
clusive, though  it  may  be  true  that  its  effect 
might  be  neutralised  by  plenary  proceed- 
ings. The  case  is  analogous  to  a  recovery 
in  an  action  at  common  law  before  the 
Judicature  Acts,  which  was  none  the  less 
final  and  conclusive  because  an  injunction 
might  be  obtained  in  Chancery  to  restrain 
the  plaintiff  from  enforcing  it.  Again,  it 
may  be  compared  to  a  judgment  which  is 
subject  to  appeal.  It  is  settled  that  the 
fact  that  an  appeal  is  pending  is  no  bar  to 
an  action  upon  such  a  judgment — ScoU  v. 
Ptlkington  (1). 

They  also  referred  to  WiUiama  v.  Jones 
(2),  Patrick  v.  Shedden  (3),  Russell  v. 
Smyth  (4),  and  Copin  v.  Adamson  (5),  in 
addition  to  the  authorities  referred  to  in 
the  judgments. 

^ighf  0.^.,  Kemlm  E.  Dighy,  and  J,  D, 
Davenporty  for  the  respondent,  were  not 
called  upon. 

Lord  Hebschell — ^This  appeal  arises 
in  an  action  brought  by  the  appellant,  the 
plaintiff  below,  for  the  administration  of 
the  estate  of  a  deceased  gentleman  named 
Henderson.  In  order  to  found  his  claim 
to  an  order  for  the  administration  of  that 
estate,  it  became  necessary  for  him  to  shew 
that  he  was  a  creditor  of  the  deceased. 
The  case  presented  by  him  for  the  purpose 
of  making  that  out  was  that  he  had  ob- 
tained a  judgment  of  a  foreign  Court  upon 
which  he  was  entitled  to  sue  in  this 
country,  and  which  in  this  country  esta- 
blished the  existence  of  a  debt.  The 
Court  ordered  under  those  circumstances 
that  there  should  be  first  tried  the  issue, 
"  Whether  the  judgment  or  decree  "  upon 
which  he  relied,  one  pronounced  on  the 
5th  of  April,  1878,  "  and  the  other  judg- 

(1)  2  B.  &  S.  41 ;  31  Law  J.  B^.  Q.B.  81. 

(2)  13  Mee.  &  W.  628 ;  14  Law  J.  Rep.  Ezch. 
146. 

(3)  2  E.  &  B.  14 ;  22  Law  J.  Bep.  Q.B.  283. 
(4)*9  Mee.  &  W.  810;  U  Law  J.  Rep.  Exch. 

308. 

(5)  46  Law  J.  Rep.  Exch.  16;  Law  Bep. 
1  Ex.  D.  17. 


ments  or  decrees  whereof  particulars  have 
been  delivered,  or  any  and  which  of  them, 
are  orders  or  judgments  upon  which  the 
claim  of  the  plaintiff  in  this  action,  or  some 
and  what  part  of  it,  can  be  sustained." 

It  appears  that  Mr.  Henderson,  the 
administration  of  whose  estate  is  in  ques- 
tion, had  purchased  certain  properties  in 
the  district  of  Seville  of  the  plaintiff,  Mr. 
Nouvion,  and  that  the  deeds  by  which 
those  properties  were  conveyed  contained 
an  obligation  to  make  certain  payments, 
and  were  registered  in  the  registry  of  the 
district  of  &ui  Boman,  and  that  where 
deeds  of  that  description  are  so  registered, 
according  to  the  law  of  Spain  the  person 
who  is  entitled  to  payment  under  such 
deeds  can  obtain  what  is  called  an  ''  execu- 
tive "  judgment. 

It  is  necessary  to  state  distinctly  what 
the  nature  of  that  judgment  is ;  because  I 
think  it  will  be  found  that  the  decision  of 
your  Lordships  must  be  determined  by  that 
consideration.  In  an  action  of  this  nature 
only  a  very  limited  number  of  defences 
can  be  raised  by  the  person  sued.  He 
cannot  impeach  the  instruments  upon 
which  the  action  is  founded,  or  shew  that 
they  were  obtained  by  fraud,  or  that  on 
any  other  ground  they  did  not  properly 
form  the  basis  of  an  obligation  on  his 
part.  He  can  only  defend  himself  by 
such  defences  as  are  open  to  him  on  the 
assumption  that  the  deeds  were  valid  and 
in  the  first  instance  did  create  the  obliga- 
tion. He  may  shew  that  there  has  been 
a  waiver,  or  that  he  has  discharged  the 
obligation  by  payment ;  but,  substaiitially« 
I  think  those  are  the  only  defences  open 
to  him.  It  is  open  to  either  of  the  parties 
to  such  an  instrument  to  sue  in  the  same 
Court  in  another  form  of  action,  which  is 
called  a  declaratory  or  plenary  action,  and 
which  is  said  to  be  the  ordinary  course, 
not  as  meaning  that  the  other  is  a  course 
which  can  only  be  taken  under  exceptional 
circumstances,  but  that  the  one  conforms 
to  the  general  and  ordinary  rules  of  pro- 
cedure in  an  action  in  the  Spanish  Courts, 
and  that  the  other  is  a  special  procedure 
allowed  in  particular  cases.  In.  such  a 
plenary  action,  which  is  open  to  either 
of  the  parties,  every  defence  which  may 
be  available  is  open,  as  well  as  every 
consideration  establishing  the  ground  of 
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action ;  and  such  a  plenary  action  may  be 
instituted  by  either  of  the  parties  to  the 
executive  action — that  is  to  say,  the  party 
agiunst  whom  the  decision  has  been  pro- 
nounced in  the  executive  action,  be  he 
either  plaintiff  or  defendant,  is  at  perfect 
liberty  to  sue  in  a  plenary  action  for  the 
purpose  of  obtaining  a  declaration  of  the 
lights  of  the  parties;  and  in  such  a 
plenary  action  tiie  &ct  that  a  judgment 
has  been  delivered  in  an  executive  action 
cannot  be  set  up  as  at  all  affecting  the 
rights  of  the  parties,  either  in  the  way  of 
proof  or  of  title  to  succeed  in  the  plenary 
action.  The  same  points  which  have  been 
decided  in  the  executive  action  can  again 
be  raised  in  the  plenary  action,  as  weU  as 
other  questions  which  were  not  open  in 
the  executive  action.  No  effect  is  given, 
even  in  the  Court  in  which  it  was  pro- 
nounced, and  in  which  afterwards  the 
plenary  action  may  be  pending,  to  the 
judgment  in  the  executive  action  as  being 
Tu  judiocUa  and  final,  and  as  concluding 
the  rights  of  the  parties  upon  any  point 
whatever. 

In  the  present  case,  the  plaintiff,  Mr. 
Nouvion,  who  was  a  party  to  the  agree- 
ments which  I  have  mentioned,  which 
had  been  duly  registered,  brought  an  exe- 
cutive action,  and  in  that  executive  action 
a  decree  was  pronounced  in  these  terms : 
"Let  an  order  of  execution  be  issued 
against  the  property  and  goods  of  Mr. 
William  Henderson  for  the  principal 
amount  of  697,135  reales  60  centimes, 
and  also  for  the  amount  of  the  legal 
interests  thereon  firom  the  date  of  default 
being  made  by  not  meeting  *'  ceriain  drafts 
which  are  there  mentioned. 

It  appears  that,  owing  to  the  absence  of 
Mr.  Henderson  from  Spain,  it  became 
necessary,  in  accordance  with  the  proce- 
dure of  the  Spanish  Courts,  to  send  letters 
requisitorial  to  this  country — ^that  is  to 
say,  to  Scotland — ^where  Mr.  Henderson 
was  resident,  and  to  obtain  from  the 
Spanish  consul  in  Scotland  a  return  to 
those  letters,  which  intimated  that  Mr. 
Henderson  had  not  discharged,  as  he 
would  then  have  had  an  opportunity  of 
discharging,  the  liability  which  was  de- 
clared by  the  judgment.  Thereupon,  Mr. 
Henderson  having  intervened,  and  having 
alleged  that  the  debt  was  not  due,  by 
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reason  of  a  promise  of  the  plaintiff  not  to 
sue  him,  and  that  having  been  decided 
against  him,  a  decree  was  made,  which  I 
think  may  properly  be  termed  a  final 
decree  in  that  action,  that  the  distraint 
be  carried  into  effect,  "and  in  virtue 
th^:'eof  sale  by  auction  be  made  of  the 
property  attached,  and  out  of  the  proceeds 
thereof  entire  and  complete  payment  to 
the  executing  plaintiff  of  the  amount  of 
the  principal  demanded,"  with  interest. 

The  plaintiff  relies  upon  that  judgment 
as  being  sufficient  to  entitle  him,  when  he 
sues  upon  it  in  the  Courts  of  this  country, 
to  a  judgment  for  the  amount  of  the  debt 
for  which  it  was  ordered  that  execution 
should  issue;  and  the  only  question  in 
this  case  is  whether,  under  the  circum- 
stances which  I  have  mentioned,  that 
judgment  is  sujQBcient  to  entitle  him  in 
the  Courts  of  this  country  to  a  judgment 
for  his  debt  as  being  a  creditor  of  the 
deceased  person,  Mr.  Henderson. 

Now,  there  can  be  no  doubt  that  in  the 
Courts  of  this  country  effect  will  be  given 
to  a  foreign  judgment.  It  is  unnecessary 
to  enquire  upon  what  principle  the  Courts 
proceed  in  giving  effect  to  such  a  judg- 
ment and  in  treating  it  as  sufficient  to 
establish  the  debt.  Beliance  was  placed 
upon  a  dictitm  by  Mr.  Baron  Parke  and 
Mr.  Baron  Alderson  in  the  case  of  WiUiame 
V.  Jones  (2),  where  the  law  is  thus  stated : 
"  Where  a  Court  of  competent  jurisdic- 
tion has  adjudicated  a  certain  sum  to  be 
due  from  one  person  to  another,  a  legal 
obligation  arises  to  pay  that  sum,  on  which 
an  action  of  debt  to  enforce  the  judgment 
may  be  maintained."  But  it  was  conceded, 
and  necessarily  conceded,  by  the  learned 
counsel  for  the  appellant,  that  a  judgment, 
to  come  within  the  terms  of  the  law  as 
properly  laid  down,  must  be  a  judgment 
which  results  from  an  adjudication  of  a 
Court  of  competent  jurisdiction,  such 
judgment  being  final  and  conclusive.  I 
shall,  of  course,  have  something  to  say  upon 
the  meaning  which  must  be  given  to  those 
words;  but  the  general  proposition  in  that 
form  is  not  disputed  by  the  learned  counsel 
for  the  appellant.  They  contend  that  this 
judgment  is  final  and  conclusive,  and  no 
doubt  in  a  certain  sense  that  must  be  con- 
ceded. It  puts  an  end  to,  and  absolutely 
concludes,  that  particular  action.    About 


Digitized  by 


Google 


340 


CHANCERY  BIVISIOK. 


[N.S. 


yinmon  t.  Freeman^  HX. 

that  there  can  be  no  maimer  of  doubt — 
in  that  sense  it  is  final  and  conclusive. 
But  the  same  may  be  said  of  some  inter- 
locutory judgments  upon  which  there  can 
be  no  question  that  an  action  could  not  be 
mamtained;  they  do  settle  and  conclude 
the  particular  proceeding,  the  interlocu- 
tory proceeding,  in  which  the  judgment  is 
pronounced.  It  is  obvious,  therefore,  that 
the  mere  fact  that  the  judgment  puts  an 
end  to  and  finally  settles  the  controversy 
which  was  in  question  in  the  particular 
proceeding,  is  not  of  itself  sufficient  to 
make  it  a  final  and  conclusive  judgment 
upon  which  an  action  in  the  Courts  of 
this  country  may  be  maintained,  when 
such  judgment  has  been  pronounced  by  a 
foreign  Court. 

I  think  that  in  order  to  establish  that 
such  a  judgment  has  been  pronounced,  it 
must  be  shewn  that  in  the  Court  by  which 
it  was  pronounced  it  conclusively  and 
finally  and  for  ever  settles  the  existence 
of  the  debt  of  which  it  is  sought  to  be 
made  conclusive  evidence  in  this  country, 
so  as  to  become  tea  judiccUa  between  the 
parties.  If  in  the  same  Court  which  pro- 
nounced it  it  is  not  conclusive,  so  that 
notwithstanding  such  a  judgment  the 
existence  of  the  debt  may  between  the 
same  parties  be  afterwards  contested  in 
the  same  Court,  and  upon  proper  proceed- 
ings being  taken  and  such  contest  being 
acyudicated  upon  it  may  be  declared  that 
there  existed  no  obligation  to  pay  the 
debt  at  all,  then  I  do  not  think  Uiat  a 
judgment  which  is  of  that  character  can 
be  regarded  as  finally  and  conclusively 
evidencing  the  debt,  and  so  entitling  the 
person  who  has  obtained  the  judgment  to 
claim  a  decree  from  our  Courts  for  the 
pa3nnent  of  that  debt.  The  principle  upon 
which  I  think  our  enforcement  of  foreign 
judgments  must  proceed  is  this :  that  in  a 
Court  of  competent  jurisdiction,  where  ac- 
cording to  its  established  procedure  the 
whole  merits  of  the  case  were  open  at  all 
events  to  the  parties,  however  much  they 
may  have  failed  to  take  advantage  of  them 
or  may  have  waived  any  of  their  rights,  a 
final  adjudication  has  been  given  that  a 
debt  or  obligation  exists  which  cannot 
thereafter  in  that  Court  be  disputed,  and 
can  only  be  questioned  in  an  appeal  to  a 
higher  tribunal.    In  such  a  case  it  may 


well  be  said  that,  giving  credit  to  the 
Courts  of  another  country,  we  are  pre- 
pared to  take  the  £gu^  that  such  adjudica* 
tion  has  been  made  as  establishing  the 
existence  of  the  debt  or  obligation.  But 
where,  as  in  the  present  case,  the  adjudi- 
cation is  consistent  with  the  non-existence 
of  the  debt  or  obligation  which  it  is 
sought  to  enforce,  and  it  may  thereafter 
be  declared  by  that  tribunal  that  there  is 
no  obligation  and  no  debt,  it  appears  to 
me  that  the  very  foundation  upon  which 
the  Courts  of  this  country  would  proceed 
in  enforcing  a  foreign  jud^ent  altogether 
fails. 

It  has  been  suggested  that  a  judgment 
obtained  in  an  "executive"  action  may 
be  regarded  as  analogous  to  a  judgment 
obtained  in  a  common  law  action  in  the 
times  prior  to  the  Judicature  Act,  the 
execution  of  which  might  be  restrained 
by  a  Court  of  equity,  and  you  might  have 
prevented  the  plaintiff  who  had  succeeded 
in  such  an  action  from  obtaining  the  fruits 
of  his  judgment.  I  do  not  think  that 
such  an  analogy  is  a  complete  one ;  but 
even  if  it  were  more  complete  than  I 
think  it  to  be  it  appears  to  me  that  it 
would  afford  very  little  assistance  to  your 
Lordships,  unless  we  could  know  what  had 
been  the  course  adopted  with  regard  to 
such  judgments  in  countries  in  whose 
system  of  law  the  same  force  and  effect  is 
given  to  foreign  judgments  as  is  given  in 
the  Courts  of  this  country.  Upon  that 
point  we  have  had  no  information  what- 
soever. 

Then  it  is  said  that  such  a  judgment 
would  be  analogous  to  a  judgment  which 
has  been  obtain^  upon  whidi  a  suit  may 
be  instituted  in  the  Courts  of  this  country 
even  although  an  appeal  may  be  pending. 
It  appears  to  me  that  there  is  a  vital  dis- 
tinction between  the  two  cases.  Although 
an  appeal  may  be  pending,  a  Court  of  com- 
petent jurisdiction  has  finally  and  conclu- 
sively detennined  the  existence  of  a  debt, 
and  it  has  none  the  less  done  so  because 
the  right  of  appeal  has  been  given  whereby 
a  superior  Court  may  overrule  that  deci- 
sion. There  exists  at  the  time  of  the  suit 
a  judgment  which  must  be  assumed  to  be 
valid  until  interfered  with  by  a  higher 
tribunal,  and  conclusively  establishes  the 
existence  of  the  debt  which  is  souj^t  to 
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be  reoovered  in  this  country.  That  ap- 
pears to  me  to  be  in  altogether  a  different 
podtian  from  that  which  exists  in  the 
present  case,  where  the  judgment  is  a 
«  ramate  "  judgment,  and  where  the  very 
Court  which  pronounced  the  ''remate" 
judgment  (not  the  Court  of  Appeal)  may 
determine,  if  proper  proceedings  are  taken, 
that  the  debt  for  which  this  "  remate " 
judgment  is  sought  to  be  used  as  condu- 
sive  evidence  has  no  existence  at  all. 

The  pkdntiff  in  such  a  suit,  an  execu- 
tive suit,  is  not  really,  by  the  decision 
which  is  now  under  appeal,  deprived  of 
his  rights.  He  may  still  sue  upon  the 
original  cause  of  action.  Of  course,  it  may 
happen  that  in  this  particular  case  such  a 
suit  is  barred  by  lapse  of  time ;  but  that 
is  an  accident.  The  right  of  the  plaintiff 
to  sue  on  his  original  cause  of  action  is 
not  at  all  interfered  with  by  the  judg- 
ment which  has  been  pronounced;  and 
in  such  an  action,  if  it  were  brought,  all 
questions  arising  upon  which  depend  the 
ri^ts  of  the  parties,  and  by  which  must 
be  determined  ultimately  the  obligation  to 
pay,  would  be  open  to  consideration,  and 
could  be  dealt  with  by  the  Courts,  and 
finally  and  conclusively  settled.  I  do  not, 
therefore,  see  that  there  is  any  wrong  or 
any  hardship  done  by  holding  that  a  judg- 
ment which  does  not  conclusively  and  for 
ever  between  the  parties  establish  the 
existence  of  a  debt  in  that  Court  cannot 
be  looked  upon  as  sufficient  evidence  of  it 
in  the  Courts  of  this  country. 

Very  ingenious  arguments  have  been 
urged  upon  your  Lordships  by  the  learned 
counsel  for  the  appellant,  and  they  have 
strenuously  contended  that  the  proper 
course  would  be  to  permit  such  a  judg- 
ment to  be  sued  upon,  and  that  justice 
might  be  done  by  staying  proceedings,  as 
might  be  done  in  the  case  of  an  Enghsh 
judgment  sued  upon  which  was  under 
api^. 

But  no  authority  has  been  cited,  no 
case  has  been  refezred  to,  which  supports 
the  view  put  forward  on  the  part  of  the 
appellant  that  such  an  action  upon  such  a 
judgment  as  this  could  be  maintained, 
and  I  certainly  cannot  advise  your  Lord- 
ships to  make  such  a  precedent,  because  it 
it  appears  to  me,  after  giving  due  weight 
to  all  the  arguments  of  md  learned  counsel 
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for  the  appellant,  that  on  the  whole  the 
result  would,  as  a  general  rule,  be  likely 
to  be  mischievous  and  to  work  injustice 
rather  than  justice  between  the  parties. 

For  these  reasons  I  move  your  Lord- 
ships that  the  judgment  appealed  from  be 
affirmed  and  the  appeal  dismissed,  with 
costs. 

LoBD  Watsok. — ^This  case  has  been 
very  ably  argued  for  the  appellant.  But 
the  reasons  assigned  for  the  judgment  of 
the  Court  of  Appeal  are,  to  my  mind,  so 
satisfiactory  that  I  agree  with  your  Lord- 
ships in  thinking  it  ought  not  to  be  dis- 
turbed. 

That  the  Court  of  Seville  had  jurisdic- 
tion to  determine  all  questions  compe- 
tently raised  between  these  parties,  when 
duly  convened  before  it,  in  relation  either 
to  the  constitution  or  subsistence  of  the 
contract  upon  which  the  appellant  relies ; 
and,  also,  that  the  Courts  of  England 
would  recognise  and  give  full  effect  to  any 
final  and  conclusive  judgment  of  the 
Spanish  Court  upon  these  questions,  are 
propositions  neither  disputed  by  the  re- 
spondents, nor  controverted  in  the  opi- 
nions delivered  by  the  learned  Judges  of 
the  Appeal  Court.  The  only  question 
which  the  facts  of  this  case  present  for 
decision  is — ^Whether  the  decree  of  the 
5th  of  April,  1878,  obtained  by  the  appel- 
lant in  what  is  termed  an  ''executive'' 
proceeding,  comes  within  the  principle  esta- 
blished by  decisions  comparatively  recent, 
of  which  Godaaxi  v.  Gran/  (6)  and  Schihtby 
V.  WesteThhcilz  (7)  are  leading  examples. 

The  decree  of  the  5th  of  April,  1878, 
appears  to  me  to  be  deficient  in  certain 
particulars  which  are  necessary  in  order 
to  bnng  it  within  that  principle.  It  is 
not  necessarily  a  decision  which  exhausts 
the  merits  of  the  controversy  between  the 
parties,  because  in  "executive"  proceed- 
ings the  Court  can  entertain  no  plea  stated 
by  the  defendant  which  does  not  go  to 
payment,  satisfection,  or  waiver  of  the 
plaintiff's  claim.  What,  in  my  opinion, 
constitutes  a  still  graver  defect  is  the  fietct 
that  the  same  C^urt  which  issued  the 

(6)  40  Law  J.  Rep.  Q.B.  62;  Law  Rep. 
6  Q.B.  139. 

(7)  40  Law  J.  Rep.  aB.  73;  Law  Rep. 
6  Q.B.  166. 
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"  executive  "  decree  has  jurifldictiony  in  an 
"ordinary"  or  "plenary"  action,  to  en- 
tertain and  dispose  of  any  and  every  plea 
which  the  original  defendant  may  think 
fit  to  urge  against  his  liability,  and  in 
that  action  can  re-try  thoee  pleas  which 
have  already  been  put  forwcurd  and  re- 
pelled in  the  "  executive "  suit.  If  the 
decision  of  the  Court  in  the  "  plenary " 
differs,  in  whole  or  in  part,  fit)m  that 
pronounced  by  it  in  the  "  executive  "  suit, 
the  latter  is,  to  the  extent  of  that  differ- 
ence, superseded  or  nullified. 

The  English  cases  to  which  I  have  al- 
ready referred  establish  a  more  liberal 
rule  in  regard  to  the  enforcement  of 
foreign  judgments  than  is  to  be  found  in 
the  older  authorities ;  but  no  decision  has 
been  cited  to  the  effect  that  an  English 
Court  is  bound  to  give  effect  to  a  foreign 
decree,  which  is  liable  to  be  abrogated  or 
varied  by  the  same  Court  which  issued  it. 
All  the  authorities  cited  appear  to  me, 
when  fairly  read,  to  assume  that  the  de- 
cree which  was  given  effect  to  had  been 
pronounced  catua  cogniUx,^  and  that  it  was 
unnecessary  to  enquire  into  the  merits  of 
the  controversy  between  the  litigants, 
either  because  these  had  abeady  been 
investigated  and  decided  by  the  foreign 
tribunal,  or  because  the  defendant  had 
due  opportunity  of  submitting  for  decision 
all  the  pleas  which  he  desired  to  state  in 
defence.  The  decree  need  not  be  final  in 
the  sense  that  it  cannot  be  made  the  sub- 
ject of  appeal  to  a  higher  Court ;  but  it 
must  be  final  and  unalterable  in  the  Court 
which  pronounced  it ;  and,  if  appealable, 
the  English  Court  will  only  enforce  it, 
subject  to  conditions  which  will  save  the 
interests  of  those  who  have  the  right  of 
appeal.  The  case  of  FoUrick  v.  Shedden 
(3)  appears  to  me  to  be  very  much  aJdn 
to  the  present.  There  the  "executive" 
decree  of  the  Court  of  Session  for  costs  was* 
final  in  this  sense,  that  it  was  not  appeal- 
able, and  that  it  was  enforceable  in  Scot- 
land; but  the  Court  of  Queen's  Bench 
refused  to  recognise  it  as  a  final  and  con- 
clusive judgment,  mainly  on  the  ground 
that  it  might  be,  at  any  time,  recalled  or 
modified  by  the  Court  of  Session  on  just 
cause  shewn.  In  my  opinion  there  is  no 
real  difference  in  principle  between  a 
Court  retaining  the  power  to  alter  its 


own  decree  by  an  order  in  the  same  suit, 
and  its  retaining  the  power  to  defeat 
its  operation  by  an  order  pronounced  in 
another  suit  relating  to  the  same  debt. 

I  accordingly  concur  in  the  judgment 
proposed. 

LoBD  Bramwbll. — I  think  this  judg- 
ment should  be  affirmed.  I  think  the 
proceeding  in  the  Spanish  Court  which  is 
relied  on  was  final  to  this  extent,  that 
no  further  proceedings  could  be  taken 
on  it,  and  I  think,  also,  that  it  was 
a  personal  judgment,  as  &r  as  such 
a  judgment  could  be  personal;  but  I 
think  I  am  right  in  reading  it,  not  as  a 
judgment  that  a  debt  is  due,  but  as  an 
order  that  execution  do  issue.  Then  we 
know  that  this  is,  what  I  may  call  for 
want  of  a  better  expression,  a  defeasible 
judgment — ^that  is  to  say,  the  defendants 
who  are  subject  to  the  order  that  execu- 
tion may  issue,  may  take  proceedings 
which  would  have  the  effect  of  defeating, 
or  nullifying,  or  making  an  end  of  the 
judgment  or  order  which  has  been  pro- 
nounced that  execution  may  issue.  It 
seems  to  me  that  that  is  not  such  a  judg- 
ment as  can  be  (to  use  the  old-fashioned 
expression  which  Mr.  Baron  Parke  used) 
the  subject  of  an  action  of  debt — ^that  is 
to  say,  now  that  we  have  got  rid  of  the 
forms  of  action,  the  subject  of  an  action 
in  a  Court  in  this  country.  Whether 
what  is  called  the  comity  of  nations  had 
anything  to  do  with  the  matter,  I  do  not 
know,  nor  do  I  think  it  material;  but 
Mr.  Baron  Parke,  in  the  judgment  he 
pronounced,  does  not  refer  to  the  comity 
of  nations  as  a  reason,  but  he  speaks  of 
foreign  judgments,  and  of  colonial  judg- 
ments, and  of  judgments  of  inferior 
Courts;  and  he  seems  to  consider — ^I  be- 
lieve he  says  so,  but,  at  all  events,  if  he 
does  not  say  so  directly,  he  says  that  from 
which  I  infer  that  his  opinion  was — ^that 
where  the  judgment  of  a  competent  Court 
had  been  given  it  shewed  that  there  was  a 
debt,  and  that  that  being  so,  there  was 
a  legal  obligation  on  the  part  of  the 
person  against  whom  it  was  decreed  or 
a<^udged  that  there  was  a  debt,  to  pay  it. 
But  how  is  that  applicable  to  a  case  of 
this  description)  How  can  it  be  said 
that  there  is  a  legal  obligation  on  the  part 
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of  a  man  to  pay  a  debt  who  has  a  right  to 
say, ''  I  owe  none,  and  no  judgment  has 
established  against  me  that  I  do  " )  I  can- 
not see.  On  that  short  ground  it  seems 
to  me  that  this  judgment  ought  to  be 
affirmed. 

There  are,  however,  one  or  two  other 
observations  I  should  like  to  make.  It 
was  said  that  my  argument,  or  such  an 
argument  as  I  am  now  uging  (for  it  is 
not  my  argument  in  particular),  would 
equally  apply  to  all  cases  where  there  was 
a  possibility  of  eiror  being  brought.  Not 
80.  There  is  no  presumption  that  error 
may  exist  in  the  proceedings;  the  pre- 
sumption is  the  other  way :  the  presump- 
tion ns  that  a  Court  of  competent  jurisdic- 
tion has  given  a  right  judgment.  But 
there  is  no  such  presumption  here;  on 
the  contrary,  we  learn  that  it  is  perfectly 
possible,  not  merely  that  what  was  de- 
cided in  the  Court  may  be  reversed,  but 
that  there  may  be  questions  raised  be- 
tween the  parties  which  could  not  be  de- 
cided in  that  proceeding.  There  is  an 
essential  difference,  therefore,  between  the 
case  where  a  Court  of  competent  jurisdic- 
tion has  entertained  the  controversy  be- 
tween the  parties,  and  come  to  a  conclu- 
sion which  is  to  be  presumed  to  be  accu- 
rate, and  this  cajse,  where  there  is  no 
ground  for  saying  that  all  the  contro- 
versies between  the  parties  have  been 
decided. 

Then  another  argument  that  was  urged 
was  this :  It  was  said,  "  Why,  if  this 
argument  is  a  good  one,  there  never  was 
a  judgment  in  an  English  Court  upon 
which  an  action  ought  to  have  been  main- 
tainable, because  it  was  always  possible 
that  it  might  be  set  aside  by  proceedings 
in  equity."  Beally  I  do  not  think  any 
argument  can  be  founded  upon,  what  I 
may  take  the  liberty  now  of  calling,  the 
preposterous  condition  of  things  that  ex- 
isted in  England  before  the  Judicature 
Act,  where  one  Court  gave  a  final  judg- 
ment finding  a  debt  due,  or  damages  due, 
or  what  not,  and  another  Court  said, 
"  Well,  that  is  all  very  well ;  we  find  no 
fiiult  with  the  judgment  being  right  in 
point  of  law — ^it  was  perfectly  right  in 
point  of  law ;  but  if  you,  the  plaintiff,  in 
whose  fiivour  it  was  given,  enforce  it,  we 
will  put  you  in  prison."    Beally,  I  thizA 
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that  some  twenty  or  thirty  years  hence, 
when  the  present  generation  of  lawyers 
have  ceased  to  exist  and  there  is  another 
one,  it  will  scarcely  be  believed  that  such 
a  state  of  things  did  exist  in  a  civilised 
country.  I  do  not  say  this  for  the  pur- 
pose of  finding  £a.ult  with  the  state  of 
things  which  is  now,  happily,  at  an  end, 
and  was  brought  about,  I  dare  say,  by 
persons  who  had  very  sincere  desires  to 
improve  the  jurisprudence  of  the  country; 
but  I  say  it  for  this  purpose,  that  I  do 
not  think  you  can  found  any  argument 
upon  such  a  condition  of  things  as  then 
existed. 

Then  there  was  a  matter  brought  foi> 
ward  prominently  by  Lord  Ashbourne, 
which  I  think  is  entitled  to  great  con- 
sideration ;  and  that  was,  that  if  we  should 
give  judgment  for  tins  plaintiff  here,  he 
would  be  better  off  than  he  would  be  if 
there  were  a  mere  affirmance  of  the  judg- 
ment with  all  its  consequences  in  Spain, 
because  in  Spain  the  judgment  that  he 
has  got  is  liable,  as  I  have  said  before,  to 
be  defeated ;  but  if  judgment  were  given 
for  him  here,  there  would  not  be  that 
liability  to  be  defeated  by  proceedings 
being  taken  here  analogous  to  the  plenary 
proceedings  in  Spain.  Well,  I  think  that 
is  a  cogent  argument.  It  occurred  to  me 
that  perhaps  it  might  be  met  in  this 
way :  that  if  a  judgment  in  a  foreign 
Court  or  in  an  English  Court  were  re- 
versed upon  error,  and  an  action  upon  the 
judgment  had  been  brought  in  an  English 
Court,  and  judgment  given  in  that  action 
on  the  judgment,  then  afterwards,  when 
the  original  judgment  was  reversed  upon 
error,  I  suppose  there  would,  in  such  a  case 
as  that,  be  some  remedy  for  the  defendant 
who  had  got  rid  of  the  fii^  judgment  against 
him.  '  The  remedy  of  audita  qu&rda  is 
now  abolished,  but  there  is  a  rule  which 
says  that  the  Court  may  give  relief — I 
should  suppose  that  that  would  mean  that 
they  must  give  relief — ^where  the  original 
defendant  would  have  got  relief  upon 
avdiJUk  querda.  But  it  is  not  the  same 
thing.  He  would  have  a  judgment  against 
him  which  he  would  have  to  get  rid  of; 
so  that,  in  the  first  instance,  he  would 
have  to  get  rid  of  the  judgment  in  the 
Spanish  Court,  and  then  he  would  have  to 
come  to  England  to  get  rid  of  the  judg- 
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ment  hj  prooeedings  in  the  nature  of  the 
old-fashioned  avdiia  querela,  I  think, 
therefore,  he  would  he  worse  off  if 
judgment  were  given  against  him,  as  is 
prayed  in  this  action,  than  he  is  at 
present  by  the  proceedings  in  Spain.  It 
perhaps  is  not  of  any  very  great  conse- 
quence ;  but  I  cannot  help  thinking  that 
it  is  worth  mentioning,  at  all  events  for 
the  purpose  of  shewing  that  we  are  not 
dealing  with  a  judgment  like  a  judgment 
in  proceedings,  where  all  the  questions  can 
be  gone  into,  which  is  presumably  right, 
and  has  decided  all  the  possible  contro- 
versies  that  the  parties  have  thought  fit  to 
bring  before  the  Court. 

Upon  these  grounds  I  think  this  judg- 
ment should  be  affirmed. 

LoBD  AsHBOUBNE. — I  also  am  of  opi- 
nion that  the  judgment  under  appeal  is 
correct,  and  should  be  affirmed.  The 
reasons  which  have  led  me  to  that  con- 
clusion have  already  been  expressed  by 
such  of  your  Lordships  as  have  spoken. 

It  is  conceded — ^there  is  no  controversy 
— ^that  a  foreign  judgment  will  not  be 
upheld  in  this  country  and  made  the 
foundation  of  relief  here,  unless  it  is  final 
and  conclusive.  Then  is  no  question 
about  that.  That  hi^  l)een  treated  as 
axiomatic  in  the  arguments  on  both  sides 
in  the  Courts  below,  and  the  argument 
addressed  to  us  on  behalf  of  the  appellant, 
and  in  the  judgment  of  Mr.  Justice  North, 
and  in  all  the  judgments  of  the  learned 
Judges  who  sat  in  the  Court  of  Appeal. 
The  sole  controversy  in  law  before  us  and 
before  these  tribunals  was,  Is  this  a  judg- 
ment which  can  be  regarded  as  coming 
within  the  definition  of  a  final  and  con- 
clusive judgment  f 

I  entirely  concur  that  in  a  sense  this 
must  be  regarded  as  a  final  judgment,  but 
only  in  a  limited  and  narrow  sense.  It  is 
a  summary  judgment,  it  is  an  executive 
judgment,  it  is  a ''  remate  "judgment.  In  its 
terms  there  is  nothing  to  contradict  the 
&ct  that  there  has  been  a  final  judgment ; 
but  then  it  is  a  judgment  on  a  claim  which 
could  only  be  encountered  by  a  certain 
limited  number  of  pleas  of  a  certain  pre- 
scribed and  definite  character.  It  was  not 
a  judgment  upon  a  claim  which  could  be 
met  by  pleas  upon  the  merits,  going  ex- 


haustively into  all  the  topics  upon  which 
the  defendant  was  entitled  to  rely  if  he 
had  the  wide  scope  open  to  him  which 
in  any  plenary  suit  a  litigant  would  have. 
Therefore,  in  no  sense  can  this  be  re- 
garded as  an  adjudication  in  a  cause 
where  the  merits  were,  or  where  they 
could  be,  tried;  and  I  am  not  aware  of 
a  single  case  where  a  foreign  judgment 
has  been  given  effect  to  in  this  country 
where  the  adjudication  was  had  in  a  case 
where  the  merits  could  ex  neceseUaie  rei 
not  have  been  discussed.  No  such  case 
has  been  suggested  in  the  course  of  the 
argument,  and  none  was  suggested  in  the 
Courts  below.  This  is  a  peculiar  judg- 
ment. There  is  no  analogy  to  it  ti^at  I 
know  of  in  our  law ;  none  has  been  stated. 
A  couple  of  cases  were  mentioned  as 
approximations  to  analogy,  but  no  judg- 
ment known  to  our  law  or  to  the  law  of 
Scotland  has  been  suggested  which  is  at 
all  really  analogous  to  this  peculiar  form  of 
"  remate'' judgment,  which  maybe  nullified, 
which  may  1^  paralysed,  which  may  be 
reduced  to  a  state  of  absolutely  worthless 
paper  by  a  proceeding  in  which  the  merits 
can  be  gone  into.  In  other  words,  we  are 
asked  to  say  that  this  ^'  remate  "  judgment 
shall  be  accepted  by  our  laws  as  final  and 
conclusive,  when  the  laws  of  Spain  itself 
which  produced  this  ''  remate  "  judgment 
say  that  it  is  one  which  may  be  absolutely 
swept  away  when  prooeedings  come  before 
the  Court  in  which  the  merits  can  be 
gone  into. 

It  would  be,  I  venture  to  think,  a  very 
startling  result  if  in  tins  country  we  should 
hold  tins  executive  summary  "remate** 
judgment  to  be  final  and  condusive,  while 
in  the  municipal  institutions  of  the  country 
which  has  sent  out  this  judgment  it  would 
not  even  be  regarded  as  rea  judicata.  That 
is  a  point  referred  to  with  force  and  per- 
suasiveness in  the  arguments  addressed  to 
the  Court  below,  and  most  powerfully  in 
the  judgment  of  Lord  Justice  lindley, 
and  I  adopt  everything  that  he  said.  It 
strikes  my  mind  as  being  to  the  last 
degree  surprising  to  listen  to  a  suggestion 
that  when  the  laws  of  Spain  do  not  regard 
this  jud^i^ent  as  of  such  a  binding  cha- 
racter that  it  can  be  relied  upon  in  any 
proceeding  as  ree  judicata^  the  very  minute 
the  intervention  of  a  forei^^n  counity  is 
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invoked,  it  becomes  so  sctcrogcmet  that  it  is 
to  be  regarded  by  us  as  final  and  oon- 
dusive.  It  appears  to  me  to  be  almost  a 
contradiction  in  terms  to  make  the  sug- 
gestion. 

For  these  reasons  I  entirely  concur  in 
the  decision  at  which  your  Lordships  have 
arrived. 

Order  appealed  from  affirmed,    amd 
appeal  dismisaed,  tnth  costs, 

SolidtOTB—Ewbank,  Partington  &  Co.,  for  appel- 
lant ;  Freeman  fc  Bothamley,  for  respondents. 
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COMPANT. 


NOBTH,  J. 

1890. 
March 

Company — Windir^-up — Scheme  o/Ar- 
rangement — Sanction  of  Court — Secured 
Crediiore — Power  to  compel  Secured  Credi- 
tors to  surrender  their  Security — Joint- 
Stock  Compcmies^  Arrangement  Ad,  1870 
(33  d:  34  Vict,  c,  104),  s,  2. 

The  Court  hcu  jurisdiction  under  section 
2  of  the  Joint-Stock  Companies*  Arrange- 
ment Act  J  1870,  to  compel  secured  creditors 
of  a  company  to  swrrender  their  security 
and  to  accept  shares  in  Ueu  thereof 

Petition. 

This  was  a  petition  under  section  2  of 
the  Joint-Stock  Companies'  Arrangement 
Act,  1870,  to  obtain  the  sanction  of  the 
Court  to  a  scheme  of  arrangement  be- 
tween the  Empire  Mining  Company  and 
its  debenture-holders. 

The  Empire  Company  was  incorporated 
on  the  1st  of  April,  1886,  with  a  nominal 
capital  of  100,000/.,  divided  into  100,000 
shares  of  11.  each.  By  a  special  resolu- 
tion of  the  company  passed  on  the  27th 
of  April,  1888,  and  confirmed  on  the  14th 
of  May,  1888,  the  original  capital  of  the 
company  was  increased  to  125,000/.,  by 
the  creation  of  25,000  new  shares  of  1/. 
each.  100,300  of  these  shares  had  been 
issued  and  were  fiilly  paid  up. 

The  objects  of  the  company  were  {inter 
alia)  to  purchase  or  otherwise  acquire  and 
70L.  69.— Chano. 


work  mines,  minerals,  and  mining  rights, 
including  the  Empire  Mining  Claim,  near 
Marysville,  Lewis,  and  Clarke  County, 
Montana  Territory,  United  States  of 
America.  Shortly  after  its  incorporation 
the  company  purchased  and  took  posses- 
sion of  the  mining  claim,  and  the  plant 
and  machinery  belonging  to  it,  and  pro- 
ceeded to  work  the  mines.  In  the  year 
1888  the  company  issued  debentures  of 
50/.  each  to  the  amount  of  25,700/.,  bear- 
ing interest  at  the  rate  of  10  per  cent,  per 
annum.  At  the  date  of  the  presentation 
of  their  petition,  debentures  to  the  amount 
of  23,700/.  were  outstanding. 

By  each  debenture  the  company  charged 
with  the  repayment  of  the  principal  sum 
of  50/.,  with  interest  thereon,  all  the 
undertaking,  lands,  works,  plant,  pro- 
perty, and  effects,  both  real  and  personal, 
of  the  company,  "  to  the  intent  that  this 
debenture,  and  all  other  debentures  form- 
ing part  of  the  present  issue  of  25,000/., 
may  rank  equally  as  a  first  charge  upon 
the  same  undertaking,  lands,  works,  plant, 
property,  and  effects,  but  so  that  the  same 
shall  be  a  floating  security,  and  shall  not 
be  recorded  in  the  registry  of  the  com- 
pany of  Lewis  and  Clarke,  in  the  terri- 
tory of  Montana,  and  shall  not  hinder 
any  sale,  exchange,  lease,  or  other  dispo- 
sition of  the  said  lands,  works,  plant,  and 
effects,  or  any  part  thereof,  or  any  other 
dealings  in  the  course  of  the  business  of  the 
company,  but  shall  attach  to  the  proceeds 
of  sale  or  exchange  of  the  lands  or  other 
property,  chattels,  or  effects  taken  in  ex- 
change, or  purchased  with  such  proceeds, 
and  so  that  the  same  shall  be  no  charge  on 
the  ordinary  moneys  of  the  company, 
other  than  the  proceeds  of  the  sale  of 
any  of  the  property  included  in  this  se- 
curity." 

At  a  meeting  of  the  company  held  on 
the  31st  of  October,  1889,  a  resolution 
was  passed  for  the  voluntary  winding-up 
of  the  company,  and  the  petitioners  were 
appointed  liquidators.  A  special  resolu- 
tion was  afterwards  passed  conferring  on 
the  liquidators  power  to  transfer  and  sell 
the  whole  or  any  portion  of  the  property 
or  business  of  the  company  to  another 
company,  and  to  receive  in  compensation, 
or  in  part  compensation,  for  such  transfer 
or  sale  shares  in  any  such  company  for 
8Y 
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the  purpose  of  distribution  among  the 
members  of  the  Empire  Company.  By 
an  agreement  dated  the  31st  of  December, 
1889,  and  made  between  the  Empire 
Company  and  the  liquidators  of  the  one 
part,  and  the  Golden  Leaf  (Limited) 
(thereinafter  called  the  "  new  company  ") 
of  the  other  part,  it  was  (amongst  other 
things)  agreed  that  the  Empire  Company 
should  sell,  and  the  new  company  should 
purchase,  all  the  undertaking  and  assets 
of  the  Empire  Company,  subject  to  the 
said  debentures  and  all  other  incum- 
brances affecting  the  same.  By  clause  3 
it  was  provided  that  the  new  company 
should  pay,  satisfy,  and  discharge  all  the 
debts,  liabilities,  and  obligations  of  the 
Empire  Company  (except  the  said  deben- 
ture debt  and  interest),  and  indemnify 
the  Empire  Company,  its  liquidators  and 
contributories.  By  clause  4  it  was  pro- 
vided that  the  liquidators  should  be  en- 
titled to  have  allotted  to  their  nominees 
100,300  shares  in  the  capital  of  the  new 
company,  with  the  sum  of  13«.  per  share 
credited  thereon  as  paid  up,  to  the  intent 
that  such  shares  might  be  distributed 
amongst  the  members  of  the  Empire 
Mining  Company  or  their  nominees. 
Clause  5  provided  that  every  debenture- 
holder  of  the  Empire  Company  should  be 
entitled  to  request  the  new  company  to 
allot  him  50  fully  paid-up  \L  shares  in 
the  new  company  in  exchange  for  each 
50/.  debenture  held  by  him  in  the  Em- 
pire Company,  and  in  discharge  of  all 
principal  and  interest  due  on  such  deben- 
tures, and  that  the  new  company  should 
comply  with  such  request. 

By  an  agreement  dated  the  22nd  of 
January,  1890,  and  made  between  the 
Empire  Company  and  the  liquidators  of  the 
first  part,  the  new  company  of  the  second 
part,  and  E.  H.  Young,  purporting  to 
contract  on  behalf  of  himself  and  all  other 
the  debenture-holders  of  the  Empire  Com- 
pany, of  the  third  part,  after  reciting  the 
agreement  of  the  31st  of  December,  1889, 
it  was  agreed  that  that  agreement  should 
be  carried  into  effect,  and  that  each  of  the 
debenture-holders  of  the  Empire  Company 
should  surrender  to  the  new  company  to 
be  cancelled  the  debentures  of  the  Empire 
Company  held  by  him  or  her,  and  that 
the  new  company  shoiJd  allot  to  him  or 


her  50  fully  paid-up  \L  shares  in  the 
capital  of  the  new  company  in  respect  of 
and  in  exchange  for  each  502.  debenture 
so  surrendered  by  him  or  her,  and  he  or 
she  should  accept  the  same  in  discharge  of 
all  principal  money  and  interest  due  on 
the  surrendered  debenture  or  debentures. 
The  agreement  stated  that  it  was  intended 
to  submit  the  arrangement  embodied 
therein  to  a  meeting  of  debenture-holders, 
to  be  convened  by  order  of  the  High 
Court,  pursuant  to  the  powers  of  the  Joint- 
Stock  Companies'  Arrangement  Act,  1870, 
and  afterwards  to  apply  for  the  sanction 
of  the  Court.  The  arrangement  was  made 
subject  to  any  modifications  or  conditions 
which  the  Court  might  think  fit  to  require 
or  impose ;  and  the  agreement  was  made 
conditional  on  the  arrangement  being 
sanctioned  by  an  extraordinary  resolution 
of  the  Empire  Company,  and  also  upon 
its  being  sanctioned  by  the  Court. 

On  the  24th  of  January,  1890,  an  order 
was  made  by  Mr.  Justice  North  that  a 
meeting  of  the  debenture-holders  of  the 
Empire  Company  should  be  convened  by 
the  liquidators  for  the  purpose  of  con- 
sidering the  scheme  of  arrangement  em- 
bodied in  the  agreement  of  the  22nd  of 
January,  1890.  A  meeting  of  debenture- 
holders  wajB  accordingly  held  on  the  12th 
of  February,  1890.  T^ere  were  present 
at  this  meeting,  either  personally  or  by 
proxy,  eighty-one  debenture-holders,  hold- 
ing between  them  debentures  to  the 
amount  of  20,550/.,  and  a  resolution  was 
passed  approving  of  the  arrangement. 
All  of  the  debenture-holders  present  in 
person  or  by  proxy  voted  in  favour  of  the 
resolution  except  four,  holding  between 
them  debentures  to  the  amount  of  650/. 
These  four  debenture-holders  voted  against 
the  resolution.  At  a  meeting  of  the  Em- 
pire Company  held  on  the  24th  of  Febru- 
ary, 1890,  an  extraordinary  resolution  was 
passed  by  a  large  majority  of  shareholders 
(excluding  debenture-holders  who  were 
also  shareholders),  sanctioning  the  scheme 
of  arrangement  embodied  in  the  agree- 
ment of  the  22nd  of  January,  1890. 

In  addition  to  the  debenture  debt  the 
Empire  Company  were  indebted  to  un- 
secured creditors  in  England  to  the  extent 
of  500/.,  of  which  the  sum  of  274/.  was  a 
Crown  debt,  and  the  sum  of  178/.  was  due 
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in  respect  of  costs  to  the  company's  soli- 
citor, who  had  agreed  to  accept  payment 
in  folly  paid  shares  of  the  new  company, 
and  the  remainder  was  due  for  stationery, 
printing,  and  general  expenses.  The  com- 
pany also  owed  about  9,000/.  to  creditors 
in  Montana,  of  which  the  sum  of  7,000Z. 
was  due  to  creditors  who  had  issued  attach- 
ments against  the  property  of  the  company 
and  had  duly  recorded  them.  These  were 
practically  the  only  debts  of  the  Empire 
Company. 

Coztna-Hardy,  Q,0,,  and  F,  B.  Palmer , 
for  the  petition. — ^A  debenture-holder  is  a 
"  creditor"  within  section  2  of  the  Joint- 
Stock  Arrangement  Act,  1870,  and  the 
Court  clearly  has  jurisdiction  to  sanction 
the  scheme — Slater  v.  The  Darlaetan  Steel 
(md  Iron  Company  (1).  The  scheme  is 
supported  by  an  overwhelming  majority 
of  debenture-holders. 

Napier-Higgi'ne,  $.(7.,  and  FcvrweiU,  for 
debenture-holders  holding  between  them 
6,000/.,  supported  the  scheme. 

SeujardBrice,  Q.G. ,sjid  Archibald  Brovm, 
for  a  holder  of  five  debentures. — ^The 
Court  has  no  jurisdiction  to  deprive  de- 
benture-holders of  their  security  and 
compel  them  to  take  ordinary  shares  in- 
stead. 

[North,  J. — Did  not  the  Court  do  it  in 
Slater  v.  The  DarkuUm  Sted  omd  Iron 
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The  only  question  in  that  case  was 
whether  the  Court  could  bind  unsecured 
creditors.     That  case  was  not  contested. 

[Gozene-IIardyy  Q.C.,  referred  to  In  re 
The  North  Western  Company  (2).] 

Groevenor  Woods,  for  debenture-holders 
holding  between  them  debentures  to  the 
amount  of  500/.,  opposed  the  scheme. 

[North,  J. — I  see  no  difOiculty  as  to 
junsdiction,  but  I  do  not  see  my  way 
to  depriving  debenture-holders  of  their 
security.] 

Cozens-Eardyy  Q.C, — The  debenture- 
holders  contracted  not  to  "  record  "  their 
debentures,  and  by  the  law  of  Montana 
all  creditors  in  that  country  who  have 
issued  attachments  have  priority  over 
all  other  creditors,  including  debenture- 
holders. 

(1)  W.N.  (1877).  pp.  139,  166. 

(2)  Palmer  on  Oompanies  (3id  ed.},  p.  604. 


North,  J. — I  will  allow  the  petition  to 
stand  over  to  enable  you  to  procure  satis- 
factory evidence  as  to  what  is  the  law  of 
Montana  with  respect  to  creditors  who 
have  issued  attachments  and  duly  recorded 
them. 

March  8. — Evidence  was  now  produced 
that  according  to  the  law  of  Montana  a 
debenture-holder,  unless  his  debenture 
were  "  recorded  "  in  the  registry  of  the 
company  of  Lewis  and  Clarke,  Montana, 
could  not  have  or  exercise  any  of  the 
rights  of  a  mortgagee  over  the  mines, 
machinery,  and  other  real  and  personal 
estate  expressed  to  be  charged  by  the 
debenture,  and  that  all  attachmente,  as 
soon  as  duly  "  recorded,"  constituted  a  lien 
on  the  properties  attached. 

North,  J. — I  think  this  is  a  case  in 
which  I  ought  to  sanction  the  proposed 
agreement.  In  the  first  place  I  do  not 
think  there  is  any  doubt  about  the  juris- 
diction of  the  Court  to  do  it,  if  the  Coiui^ 
thinks  fit.  It  has  power,  under  section 
2  of  the  Joint-Stock  Companies'  Arrange- 
ment Act,  1870,  to  bind  creditors,  and 
debenture-holders  are  creditors.  The 
word  "creditors"  in  the  Act  is  general. 
The  Act  does  not  except  any  particular 
class  of  creditors  from  the  jurisdiction  of 
the  Court.  Of  course,  it  is  one  thing  to 
say  there  is  power  to  do  it,  and  quite 
another  thing  to  say  whether  the  Court, 
in  the  exercise  of  its  discretion,  thinks 
it  is  a  case  for  doing  it  or  not.  I  must 
say  I  felt  some  difficulty  in  saying  it  ought 
to  be  done  in  the  present  case,  for  this 
reason.  It  was  pointed  out  that  the 
debenture-holders  had  a  first  chai'ge  on 
the  property  of  the  company  for  23,000/., 
and  certainly  the  scheme  proposes  to  de- 
prive them  of  the  benefit  of  that  security 
in  fiivour  of  other  creditors.  It  also  pro- 
poses to  give  preference  over  them  to 
certain  English  creditors  for  500/.,  who 
have  no  security  for  their  debt  at  all. 
But  when  the  matter  comes  to  be  investi- 
gated, the  difficulty  which  I  at  first  felt 
disappears.  In  the  first  place,  as  regards 
the  English  creditors  for  600/.,  there  is 
only  a  small  sum  of  48/.  left,  since  part  of 
the  sum  of  500/.  is  a  Crown  debt,  which 
of  course  has  priority,  while  another  part 
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is  due  for  costs,  in  respect  of  which  the 
solicitors  are  content  to  take  shares. 
There  only  remains,  therefore,  the  small 
sum  of  48/.  If,  therefore,  the  arrange- 
ment is  otherwise  beneficial,  it  would  be 
absurd  to  say  that  providing  for  payment 
in  full,  instead  of  in  part,  of  sums  of  that 
small  amount  ought  to  stand  in  the  way 
of  the  arrangement.  Then,  as  regardis 
the  deprivation  of  the  debenture-holders 
of  their  security,  I  do  not  see  that  what 
is  proposed  will  have  that  result.  In  the 
first  place  it  is  clear  now  that  there  are 
debts  to  a  considerable  amount  in  Mon- 
tana which  have  a  prior  charge,  by  the 
law  of  the  country,  by  reason  of  the 
creditors  having  issued  attachments,  by 
virtue  of  which  the  property  of  the  com- 
pany can  be  sold;  and  as  against  these 
creditors  the  debentures  are  no  charge 
whatever,  because  it  is  part  of  the  bargain 
under  which  the  debentures  are  issued 
that  they  were  not  to  be  "  recorded  "  in 
any  way.  That  being  so,  these  attach- 
ments and  the  other  local  debts  all  have 
priority  to  the  claims  of  the  debenture- 
holders.  Then  what  is  proposed  is  that 
the  debenture-holders,  giving  up  their  so- 
called  securities,  shall  have  fuUy  paid-up 
shares  in  the  new  company  to  a  similar 
amount.  Of  course,  they  need  not  take 
those  shares  unless  they  like,  but  that  is 
what  is  offered  to  them.  There  are,  I 
believe,  debenture-holders  altogether  to 
the  amount  of  23,700/.  There  has  been 
a  meeting  held  at  which  the  matter  has 
been  fully  considered,  and  the  debenture- 
holders  are  almost  unanimous  on  the  sub- 
ject. It  is  quite  true  that  some  deben- 
ture-holders who  had  notice  of  the 
meeting  did  not  attend  it;  but  there 
were  present  at  that  meeting,  either  per- 
sonally or  by  proxy,  debenture-holders  to 
the  amount  of  upwards  of  20,000/.,  and 
they  all,  with  the  exception  of  four,  hold- 
ing between  them  debentures  to  the 
amount  of  650/.,  voted  in  favour  of  the 
scheme,  and  the  only  persons  who  now 
object  to  the  scheme  are  five  debenture- 
holders  holding  between  them  debentures 
to  the  amount  of  750/.  If  the  approval 
of  the  debenture-holders  is  to  be  unani- 
mous, if  one  debenture-holder  has  a  right 
to  stop  the  whole  arrangement,  the  Act 
of  Parliament  giving  the  Court  power  to 


summon  meetings  of  creditors  and  to  sanc- 
tion the  scheme  would  be  altogether 
nugatory.  On  the  other  hand,  if  I  am 
not  to  give  effect  to  such  an  expressed 
opinion  of  creditors  as  I  have  in  this  case, 
I  cannot  conceive  any  case  in  which  the 
Court  ought  to  do  it.  I  have  clear  juris- 
diction to  do  it,  and  I  think,  this  being  a 
clear  case  in  which  I  have  jurisdiction, 
I  ought  to  say  that  the  views  of  the 
veiy  large  majority  of  debenture-holders 
ought  to  prevail.  Under  these  circum- 
stances I  sanction  the  scheme,  and  order 
the  company  to  pay  the  costs  of  all 
parties. 

Solicitors— Stretton.  Hilliard  ft  Co.,  for  the 
petition  and  debenture-holders  sapportiog 
it ;  J.  W.  Smart,  and  Snell,  Son  &  Greenip, 
for  other  parties. 


WICH,  J,  1 

390.         > 
1.11.      J 


CRAWFORD  V.   FOBSHAW. 


Kekewich,  J. 
1890. 
Jan. 

Will — Conaiructum — Power — Executors 
namied — Executor  renouncing. 


A  testator  having  appointed  three  ( 
torsy  one  of  whom  renownced  prchaie^  ga/ve 
the  residue  of  his  estate  to  such  charUable 
institutions ashia executors  therein  "named** 
might  select,  to  bedivided  in  suehproporOone 
cts  they  might  approve  of: — Held,  that  ons 
of  the  persons  named  as  executor yhU  who  rsr 
nov/nced  probate^  was  entitled  to  take  pari 
in  the  selection  of  the  charities. 

Keates  v.  Burton  (14  Ves.  434)  ea> 
plained  amd  distinguished. 

J.  K.  Mainwaring,  who  died  in  March, 
1888,  by  his  will,  bequeathed  legacies  in 
the  following  terms:  ''To  my  executors 
herein  named  the  sum  of  50/.  each  for 
the  trouble  they  may  have  in  the  execu- 
tion of  this  my  will,  and  also  to  mark  my 
friendship  and  regard  for  them." 

The  testator  appointed  Joseph  Crawford, 
John  Forshaw,  and  William  Jones  to  be 
his  executors,  and  after  bequeathing  lega- 
cies to  seveial  hospitals  disposed  of  his 
residuaiy  estate  in  these  terms :  ''  The 
residue  of  my  estate  I  leave  and  bequeath 
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to  the  above-named  charitable  institutionfi, 
or  such  others  or  additional  as  my  execu- 
tors herein  named  may  select,  in  such  pro- 
portions as  they  may  approve  of," 

John  Forshaw  renounced  probate,  and 
the  wiU  was  proved  by  Joseph  Crawford 
and  William  Jones. 

In  other  proceedings  relating  to  the  tes- 
tator's estate,  it  had  been  decided  that 
John  Forshaw  was  entitled  to  the  legacy 
of  50^.  bequeathed  to  each  executor,  the 
Court  holding  that  the  wiU  disclosed  other 
motives  for  the  gift  beyond  the  appoint- 
ment of  executor.  The  two  executors  who 
proved  the  will  now  applied  by  origina- 
ting summons  for  the  determination  of 
the  question  whether  John  Forshaw  was 
entitled  to  take  part  in  the  selection  of 
the  charitable  institutions,  the  subject  of 
the  residuaiy  gift,  and  the  division  of  the 
residue  under  that  gift. 

NemUe^  Q.C.y  and  Crawford^  for  Joseph 
Crawford  and  William  Jones. — ^The  divi- 
sion of  the  residue  is  a  matter  of  adminis- 
tration, and  part  of  the  duty  of  the  execu- 
tors; when  Forshaw  renounced  probate,  his 
rights  in  respect  of  the  executoi*ship  wholly 
ceased— 20  &  21  Vict.  c.  77.  s,  79,  WiUicms 
on  ExeeiUora  (8th  ed.),  p.  290,  pt.  1.  bk. 
3.  c.  6.  s.  2.  The  testator  has  said  his 
executors  are  to  distribute.  Forshaw  is 
not  an  executor.  This  is  not  a  gift  to 
persons  in  trust  to  distribute. 

The  case  is  covered  by  the  decision  in 
Keates  v.  Burton  (1). 

Warmmgton,  Q,C.,  and  F.  Ogden  Law- 
rencey  for  John  Forshaw. — Under  the 
term  "  my  executors  herein  named "  the 
testator  in  effect  referred  to  the  persons 
named  in  the  previous  part  of  Ins  wiU. 
He  reposed  a  special  confidence  in  those 
three  persons.  Any  of  them  might  exer- 
dse  the  power  of  selection  and  division, 
although  renouncing  probate  of  the  will — 
Sugdenon  Powers  (8th  ed.),  p.  118,  c.  4. 
88.  1,  52.  In  the  report  of  Keates  v. 
Burton  (1),  it  does  not  appear  that  the 
case  was  argued  on  behalf  of  the  executors 
who  did  not  prove  the  will,  even  if  they 
were  parties  to  the  suit;  and,  further, 
this  precise  point  was  not  decided  in  that 
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(1)  14  Ves.  434. 


Kekewich,  J. — If  I  thought  that  Keatea 
V.  Burton  (1)  really  decided  the  question 
submitted  to  me  for  decision,  of  course 
I  should  follow  it  without  cavil — ^indeed, 
without  expressing  any  opinion  of  my 
own  ;  because,  not  only  is  it  a  decision  of 
great  age,  but  it  is  a  dedsion  of  a  very 
learned  Judge,  and  I  should  be  bound  to 
follow  it.  But  it  does  not  seem  to  me  to 
have  decided  the  point.  It  is  quite  true 
that  the  words  have  unusual  similarity — 
I  mean  that  there  is  more  similarity  than 
one  generally  finds  in  a  case  of  one  will 
cited  upon  the  consideration  of  another. 
But  it  seems  to  me  that  the  point  really 
considered  and  decided  was  not  the  point 
which  I  have  to  consider  and  decide  here. 
As  I  have  already  mentioned,  the  argu- 
ments are  reported,  and  one  gladly  turns 
to  the  arguments  to  see  what  the  Court 
was  called  upon  to  decide.  It  is  stated : 
"  The  question  is,  whether  this  legacy  of 
2,000^.  18,  under  the  circumstances  and  in 
the  events  that  have  happened,  an  abso- 
lute interest  in  Christie.''  That  was  what 
the  Master  of  the  Rolls  considered  in  the 
interval  between  the  hearing  of  the  case 
and  his  judgment,  and  what  he  purported 
to  decide.  No  doubt  in  deciding  that 
point  he  states  that  the  power  could  not 
be  exercised  ;  that  the  executors  have  re- 
nounced the  only  character  in  which  they 
could  exercise  it,  and  therefore  it  was  not 
exercisable,  and  that  the  Court  could  not 
exercise  it.  If  that  were  a  deliberate  ex- 
pression of  his  opinion  on  a  point  argued, 
the  case  would  have  far  greater  import- 
ance than  I  now  apprehend  it  to  have ; 
but  I  do  not  think  that  that  is  what  the 
learned  Judge  intended  to  decide.  I  think 
he  is  giving  that  statement  as  the  result 
of  what  had  taken  place  in  Court — as  the 
result  of  the  arguments  and  the  facts;  and, 
for  aught  I  know,  it  was  argued  on  more 
facts  than  are  stated :  because  the  case  is 
reported  with  reference  to  the  point  I 
have  mentioned,  and  not  with  reference 
to  this  other  point.  I  think  it  would  be 
straining  the  authority  of  that  case  too 
much  to  say  it  was  actually  a  decision 
that  a  power  vested  ^'in  my  said  executors 
hereinafter  particularly  named  "  was  exer- 
cisable by  those  who  proved,  and  not  by 
those  who  did  not  prove. 

Then,  before  turning  to  the  particular 
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words  of  the  will  on  which  the  decision 
must  rest,  I  ask:  Is  this  given  to  the 
executors  as  part  of  their  office)  Because, 
if  it  is  not,  the  section  of  the  Act  of 
Parliament  has  no  application  (20  <&  21 
Vict.  c.  77.  s.  99).  I  am  not  pure  that 
it  has  much  application  even  then;  but 
is  this  given  to  the  executors  as  part 
of  their  office)  It  seems  to  me  that 
it  cannot  be.  The  duties  of  executora 
are  perhaps  not  easy  to  define,  and  I  will 
not  attempt  a  definition  of  them ;  but  I 
apprehend  that  directly  you  have  either 
the  residue  or  an  appropriated  fund  clear 
of  debts,  funeral  and  testamentary  ex- 
penses, and  legacies,  it  immediately  be- 
comes a  trust  fund.  If  the  trust  is  merely 
to  hand  it  over  to  a  legatee,  that  is  part 
of  the  duty  of  an  executor,  and  in  one 
sense  he  is  a  trustee.  But  if  there  is  any- 
thing in  the  way  of  settlement,  as  to  one 
person  for  life  with  remainder  over,  or 
upon  trust  for  distribution  among  such 
persons  as  the  executors  shall  thmk  fit, 
then,  by  the  words  determining  his  duty, 
he  is  constituted  trustee.  It  is  not  part 
of  his  duty  as  executor,  and  it  may  be 
exercised  by  him,  notwithstanding  that 
he  ceases  to  be  executor,  or  has  never 
really  been  executor.  It  seems  to  me 
that  the  distinction  between  executor  and 
trustee  must  be  borne  in  mind,  and  that 
this  cannot  be  part  of  the  duty  as 
executor. 

Now,  turning  to  the  words  of  the  will, 
there  is  a  gift  of  a  legacy  "to  my  executors 
herein  named."  I  have  held  these  words 
to  give  a  legacy  to  Mr.  Forshaw,  but  I  do 
not  think  that  my  former  decision  in  any 
way  controls  the  present,  because  there 
is  no  doubt  that  he  was  named  as  an 
executor  and  one  of  the  persons  contem- 
plated. The  reason  of  my  decision  in  his 
&ivour  on  that  question  was  becaiise  there 
were  other  reasons  given,  other  motives 
to  be  found  in  the  will,  for  the  gift  beyond 
the  appointment  of  executor.  But  one 
cannot  pass  over  the  identity  of  language 
there  and  in  the  direction  for  distribu- 
tion. The  direction  is,  "the  residue  of 
my  estate  I  leave  and  bequeath  to  the 
above-named  charitable  institutions,  or 
such  others  or  additional  as  my  executors 
herein  named  may  select.''  It  has  been 
argued  that  one  might  read  in  the  names 


there.  That  is  one  way,  no  doubt,  of 
reading  the  will.  But,  whether  you  read 
in  the  names  or  do  not,  I  cannot  regard 
that  as  other  than  equivalent  to  a  power 
given  to  the  gentlemen  named,  whom  in 
the  other  part  of  the  will  he  appointed 
executors. 

Then  is  that  a  power  exercisable  by 
Mr.  Forshaw  in  connection  with  the 
others)  I  have  already  said  that  it  is 
not  part  of  the  executors'  duty,  and  must 
be  vested  in  them  in  some  other  character. 
That  goes  a  long  way  towards  deciding 
that  Mr.  Forshaw  can  still  exercise  it, 
notwithstanding  that  he  has  renounced 
probate.  But  the  passage  read  from  Lord 
St.  Leonards  on  Powers,  and  the  general 
law  as  to  the  execution  of  powers,  aids  me 
in  the  same  direction.  I  see  no  reason 
why  Mr.  Forshaw,  though  he  has  re- 
nounced probate,  should  not  be  a  trustee 
for  the  purpose  of  exercising  this  power, 
and  although  I  am  unwilling  to  decide 
the  case  too  much  upon  mere  technical 
grounds — ^that  is  to  say,  technical  use  of 
language — yet  I  see  that  if  I  were  to 
decide  that  he  is  not  entitled  to  exercise 
the  power,  I  should  be  deciding  really 
that  the  persons  "  herein  named  "  are  not 
to  exercise  it.  The  testator  has  said  that 
the  executors  herein  named  shall  do  it. 
If  I  exclude  Mr.  Forshaw,  the  executors 
herein  named  cannot  do  it.  To  that  it 
may  be  answered  that  if  Mr.  Forshaw 
died  in  the  testator's  lifetime,  there  would 
be  a  difficulty.  The  only  answer  I  can 
give  is  that  he  has  not.  He  is  one  of  the 
persons  named  in  the  will.  The  power  is 
given,  and  it  being  a  power  in  the  na- 
ture of  a  trust,  it  is  still  exercisable  by 
him,  notwithstanding  that  he  is  not  an 
executor. 


Solicitors — Miller  k.  Williamson,  Liverpool,  for 

Slaintiffs;    G.  A.   Forshaw,   Liverpool,    for 
efendants. 
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Pradiee  —  Death  of  Party — Order  to 
earry  on  Proceedings — Tranamiesion  of 
Interest — Canue  of  Action-  Survived  of— 
Injury  to  Freehold — Mandatory  Injunction 
—Damagea—Z  A  4  FiS.  4.  c.  42.  e.  2— 
RuJIm  of  Supreme  Court,  1883,  Order  X7II. 
rules  1-4 ;  Order  XXXYI.  rule  58. 

The  plaintiff  in  an  adionfor  a  manda- 
tory injunction  and  damages  for  obstruction 
of  light  to  freehold  property  y  died  more  than 
six  months  after  Ae  commencement  of  the 
action^  and  three  months  after  her  death 
B,  •/.,  her  executor  omd  devisee,  obtained 
the  common  order,  under  Order  XVII. 
rule  2y  to  carry  on  proceedings  against  the 
defendant.  The  defendant  moved  to  dis- 
charge the  order  on  the  ground  that  the 
cause  of  action  did  not  survive : — Held, 
that  the  plaintiff's  equitable  right  to  a 
mandatory  injunction  devolved  to  B,  J.  as 
her  devisee,  and  that  B,  J,,  as  her  executor, 
was  at  least  entitled  to  continue  the  ctction 
for  the  recovery  of  damages  in  respect  of 
injury  committed  during  a  period  of  six 
months  prior  to  the  plaintiffs  death. 

Motion  by  the  defendant  to  diacharge 
an  order  to  carry  on  proceedings  against 
him,  obtained  under  Order  XYII.  rule  2, 
by  the  plaintiff's  executor  and  devisee. 
By  the  writ  issued  on  the  drd  of  December, 
1888,  the  pkdntiff,  Jane  Jones,  claimed  a 
mandatory  injunction  and  damages  for 
obstruction  and  interference  with  the  ac- 
cess of  light  to  her  freehold  house.  By 
the  statement  of  claim  delivered  on  the 
7th  of  February,  1889,  the  plaintiffclaimed 
— ^first,  an  injunction  to  restrain  the  de- 
fendant frt>m  allowing  certain  buildings 
lately  erected  by  him  any  longer  to  re- 
main, so  fiir  as  such  buildings  or  any  part 
of  them  obstructed  or  diminished  or  inter- 
fered with  the  access  of  light  to  the  plain- 
tiff's windows,  and  that  the  defendant 
might  be  ordered  to  pull  down  the  said 
buildings  to  the  extent  aforesaid ;  secondly, 
an  injunction  to  restrain  the  defen- 
dant from  erecting  any  other  buildings 
which  should  in  any  manner  obstruct 
or  interfere  with  the  access  of  light  to 
the    plaintiff's    house,   and    also  an   in- 


junction to  restrain  the  defendant  from 
allowing  a  certain  wall  erected  by  him 
upon  a  party-wall  any  longer  to  remain, 
and  that  the  defendant  might  be  ordered 
to  pull  down  the  said  party-wall;  and 
thinlly,  damages.  By  the  statement  of 
claim  it  appeared  that  before  the  comple- 
tion of  the  buildings  certain  correspondence 
took  place  between  the  parties  in  May, 
1888,  wherein  the  defendant  wrote  that 
he  would  do  his  utmost  to  prevent  any 
annoyance  to  the  plaintiff  or  injury  to  her 
property. 

Statement  of  defence  and  reply  having 
been  delivered,  the  action  was  entered  for 
trial  on  the  19th  of  March,  1889. 

On  the  16th  of  October,  1889,  the  plain- 
tiff died,  having  by  her  will  appointed  B. 
Jones  her  sole  executor  and  devisee.  On 
the  10th  of  January,  1890,  B.  Jones  ob- 
tained the  usual  order  of  course  to  carry 
on  proceedings  against  the  defendant. 
This  order  the  defendant  now  moved  to 
discharge  for  irregularity,  on  the  ground 
that  the  cause  of  action  did  not  survive  or 
continue,  and  that  there  was  no  trans- 
mission of  interest  to  the  plaintiff's  execu- 
tor and  devisee.  The  defendant  declined 
an  offer  at  the  bar  to  amend  his  statement 
of  defence  by  pleading  the  statute  3  <&  4 
Will.  4.  c.  42.  8.  2. 

Romer,  Q.C.,  and  Maidlow,  for  the  de- 
fendant, in  support  of  the  motion. — ^The 
action  is  founded  on  a  tort,  and  dies  with 
the  plaintiff — WHliam^  on  Executors  (8th 
ed.),  p.  792,  &c. — ^unless  the  responaent 
is  able  to  bring  himself  within  the  statute 

3  &  4  Will.  4.  c.  42.  s.  2.  But  that  is  not 
possible,  for  the  injury  to  the  plaintiff's 
real  estate  has  been  committed  more  than 
six  months  before  her  death — Bowker  v. 
Evans  (1),  PhiUips  v.  ffomJroA/  (2),  and 
Xirk  V.  Todd  (3).  In  Twycross  v.  Oramt 
(4)  the  order  for  revivor  was  made  because 
oamage  to  the  deceased's  personal  estate 
was  shewn.  The  effect  of  the  order  ob- 
tained by  the  respondent  is  to  assimilate 

(1)  54  Law  J.  Rep.  Q.B.  421 ;  Law  Rep. 
16  Q.B.  D.  566. 

(2)  62  Law  J.  Rep.  Chanc.  833;  Law  Rep. 
24  Ch.  D.  439. 

(3)  52  Law  J.  Rep.  Chanc.  224;  Law  Rep. 
21  Ch.  D.  484. 

r4)  47  Law   J.   Rep.   G.P.   676 ;   Law  Rep. 

4  C.P.  D.  40. 
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hiB  position  to  that  of  the  testatrix,  but 
the  acts  which  may  possibly  give  the  re- 
spondent a  right  of  action'  are  not,  and 
cannot  be,  the  acts  upon  which  the  present 
action  is  founded.  So  £Eir  as  the  respon- 
dent seeks  for  an  injunction,  he  must  seek 
it  in  respect  of  acts  of  continuing  injury  to 
the  freehold,  and  assuming  that  the  com- 
pletion of  the  building  is  a  continuing 
injury,  we  should  submit  that  such  injury 
is  nevertheless,  so  &r  as  the  respondent  is 
affected  by  it,  a  new  and  distinct  cause  of 
action.  Again,  so  far  as  the  respondent 
claims  damages  in  the  present  action,  we 
submit  that  he  is  claiming  outside  the  limits 
of  the  statute  in  respect  of  injury  done  to 
the  real  estate  more  than  six  months  pre- 
viously to  the  testatrix's  death,  for  after 
the  completion  of  the  buildings  the  injury 
was  complete,  and  the  damages  could  be 
assessed  definitely  and  once  for  all — ^that 
is  to  say,  so  &r  as  those  damages  were 
damages  to  the  testatrix's  estate.  If  any 
injury  has  been  done  to  the  real  estate 
withm  the  statutory  six  months,  the  re- 
spondent must  bring  a  new  action.  To  a 
new  action  many  defences  may  be  raised 
which  are  not  open  to  the  defendant  in 
the  original  action.  By  the  death  of  the 
plaintiff  all  charges  against  parties  of  bad 
faith,  <&c.,  are  extinguished.  If  the  re- 
spondent were  to  bring  an  action  under 
3  <fe  4r  Will.  4.  c.  42  his  statement  of  claim 
would  contain  different  allegations  to  those 
contained  in  the  statement  of  claim  in  the 
action  which  he  is  endeavouring  to  con- 
tinue. It  is  clear  that,  irrespectively  of 
the  statute,  the  respondent  could  not  sue 
in  respect  of  anything  which  had  occurred 
during  the  testatrix's  lifetime,  and  that 
the  statute  gives  no  right  to  sue  if  the 
substantive  act  on  which  the  action  is  to 
be  founded  has  occurred  more  than  six 
months  previously  to  the  testatrix's  death, 
even  although  it  may  be  the  case  that  the 
results  of  the  act  complained  of  are  ap- 
parently continuous — Wcrdsworih  v.  Har- 
ley  (5)  and  Lord  Oakley  v.  The  Kensington 
Canal  Company  (6).  3  &  4  Will.  4.  c. 
42.  s.  2  gives  no  right  to  continue  an  ac- 
tion, but  only  a  right  to  bring  a  new  action. 
[Chitty,  J. — ^The  revivor  rule  is  a  sta- 

(6)  1  B.  &  Aid.  391 ;  9  Law  J.  Rep.  M.C.  60. 
(6)  6  B.  &  Aid.  138 ;    2  Law  J.  Rep.  E.B. 
SIO. 


tutory  improvement,  otherwise  there  would 
be  a  new  action  alleging  acts  done  six 
months  before  the  plaintiff's  death,  and 
also  acts  done  after  the  plaintiff^s  death.] 

The  revivor  rule  is  not  applicable,  for 
there  has  been  no  "  change  or  transmission 
of  interest,"  and  it  cannot  be  contended 
that  the  law  has  been  superseded — FUnn 
V.  Perkins  (7). 

Whitehomef  Q.C,  and  Carleton  Rea^  for 
the  devisee  and  executor. — ^Where  the 
damage  is  caused  to  the  estate  of  the 
deceased,  even  an  action  for  tort  can  be 
revived — e.g.  a  claim  in  the  nature  of 
slander  of  title — Hatchard  v.  M^e  (8). 
In  order  that  the  action  may  survive,  all 
that  is  required  to  be  shewn  by  the  legal 
personal  representative  is  injury  to  the 
estate  of  the  deceased — OaJcey  v.  DaUon 
(9).  That  the  equitable  remedy  by  injunc- 
tion survives  has  never  been  doubted — 
GaHh  V.  Cotton  (10). 

[Chitty,  J.,  referred  to  actions  men- 
tioned in  3  <fe  4  Will.  4.  c.  27.  s.  36,  and 
observed  that  he  was  under  the  impression 
that  such  actions  were  allowed  to  be  carried 
on  by  the  real  representative — Vivian  v. 
Champion  (1 1)  and  Ferrers  v.  CAcrry  (12).] 

The  practice  in  Chancery  has  ever  been 
that  the  proper  legal  representative,  per- 
sonal or  real,  as  the  case  might  be,  could 
always  revive  an  injunction  action — Price 
V.  Berrington  (13).  The  defendant's  object 
is  merely  to  get  rid  of  an  action  to  which 
he  has  no  defence. 

[Rolfs  Case,  cited  in  Penrvddock's  Case 
(14),  was  referred  to  as  shewing  that  injury 
to  a  man's  freehold  done  during  his  life- 
time was  a  cause  of  action  surviving  to  the 
heir.] 

Chitty,  J. — Certainly  this  case  has  been 
very  folly  argued  ;  but,  nevertheless,  if  I 
thought  it  necessary  to  go  through  all  the 
authorities  on  the  subject  before  deciding 
it,  I  should  probably  take  some  time  in 

(7)  82  Law  J.  Rep.  Q.B.  10. 

(8)  5G  Law  J.  Rep.  Q.B.  397 ;  Law  Rep. 
18  Q.B.  D.  771. 

(9)  56  Law  J.  Rep.  Chanc.  823 ;  Law  Rep. 
86  Ch.  D.  700. 

(10)  1  Dicken,  183. 

(11)  2  Ld.  RaTm.  1125. 

(12)  1  Bq.  Cas.  Abr.  B.  11,  5th  ed.  p.  3, 

(13)  11  Beav.  90. 

(14)  Ck)ke,  part  5, 101a. 
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order  to  put  mj  judgment  into  such  form 
as  the  citation  of  the  authorities  seemed  to 
require;  but,  notwithstanding  the  various 
arguments  I  have  heard,  I  cannot  but  con- 
sider this  otherwise  than  as  a  plain  case. 

The  writ  was  issued  in  December,  1888, 
but  before  the  action  came  on  for  trial 
the  original  plaintiff  died,  and  within  six 
months  after  her  death  the  common  order 
to  carry  on  the  action  was  obtained  by  her 
executor  and  devisee,  who  is  one  and  the 
same  person.  The  motion  is  to  discharge 
the  order,  and  the  defendant's  coimsel 
declined  to  accept  anything  less  than  a 
discharge.  The  point  taken  is  that  the 
action  is  dead.  I  use  the  term  "  action," 
which  is  the  modem  term ;  but  when  pro- 
perly considered,  this  action  is  a  common 
law  action,  and  also  a  suit  in  equity,  such 
as  might  have  been  maintained  in  the  old 
days  in  the  Court  of  Chancery.  The  case 
made  by  the  late  plaintiff  (of  course,  I  pro- 
nounce no  opinion  on  the  merits)  is  a  case 
for  a  mandatory  injimction  as  well  as  an 
ordinary  injunction,  and  also  for  damages, 
and  the  case  stated  is  of  this  nature  :  that 
not  long  before  the  writ  a  correspondence 
passed — I  am  not  going  to  prejudice  the 
trial  in  any  way  by  putting  any  particular 
construction  on  these  letters,  but  I  merely 
state  them  for  the  purpose  of  shewing 
what  kind  of  case  was  raised — a  corre- 
spondence then  passed  on  which  the  plain- 
tiff relied  as  a  matter  of  conduct  against 
this  defendant;  and  as  possibly  raising 
something  in  the  nature  of  a  contractual 
obligation  on  his  part,  which,  if  the  late 
plaintiff  can  sustain,  would  have  put  him 
in  the  position  of  being  entitled  to  have 
the  obstruction  complained  of  removed — 
that  is  to  say,  there  is  a  personal  case 
made  against  the  defendant  in  regard  to 
the  erection  of  the  buildings. 

Now  there  are  two  matters  of  com- 
plaint. The  first  is  that  by  the  erection 
of  a  permanent  building  there  wiU  be  an 
obstruction  of  the  plaintiff's  light,  and  the 
second  is  building  wrongfully  on  a  wall  or 
a  party-wall  of  the  plaintiff;  and  the  man- 
datory injunction  asked  is  in  respect  of 
both  those  wrongs — ^that  is  to  say,  to  com- 
pel the  defendant  to  remove  his  building 
so  far  as  it  obstructs  the  light,  and  to 
compel  him  also  to  remove  the  building 
which  he  has  erected  on  the  wall. 
YOL.  59.— Chaho. 


The  statement  of  claim  also  states  that 
the  building  which  has  caused  the  obstruc- 
tion of  the  light  was  not  wholly  erected 
when  the  writ  was  issued,  but  was  in 
part  erected  after  the  writ  was  issued. 
These  points  are  material  on  the  question 
of  the  mandatory  injunction  that  is  asked. 
The  action,  as  I  have  said,  is  a  common  law 
action  in  respect  of  the  damages  which  are 
asked.  It  is  also  a  suit  in  equity  in  re- 
spect of  the  injunction  asked  for. 

Counsel  for  the  defendant  now  moving 
are  well  aware  of  certain  general  rules 
which  exist  in  regard  to  the  granting  of 
mandatory  injunctions.  It  was  stated, 
but  loosely  stated,  as  a  general  rule,  that  if 
the  building  is  up  before  the  writ  is  issued, 
the  Court  is  disinclined  to  grant  a  manda- 
tory injunction.  It  is  not  an  excess  of 
jurisdiction  to  grant  it  notwithstanding 
the  building  is  completed  before  writ 
issued,  for  there  may  be  circumstances 
which  justify  the  Court  in  ordering  the 
building  to  be  removed.  In  exercising 
the  discretion  the  conduct  of  the  defendant 
in  putting  the  plaintiff  off  his  guard — e.g. 
in  running  up  his  building,  as  some  of 
these  wrongdoers  do,  in  haste  in  the  night, 
so  that  the  building  grows  like  a  mush- 
room— ^is,  amongst  other  circumstances,  one 
which  the  Court  takes  into  consideration 
on  a  question  of  mandatory  injimction. 
At  the  bottom  of  this  motion  lies,  as  one 
can  see,  almost  a  scandal,  which  has  been 
almost  avowed — namely,  that  if  the  de- 
visee has  to  bring  his  action,  he  will  have 
to  bring  the  action  considerably  more 
than  a  year  after  the  building  was  finally 
completed,  and  the  devisee  will  not  be  in 
a  position  to  rely,  as  against  the  defendant, 
on  the  letters  which  passed  between  the 
testatrix  and  him — ^in  other  words,  if  by 
any  chance  the  defendant  could  drive  the 
devisee  to  a  new  action,  the  defendant 
thinks  that  he  wiU  be  in  a  better  position 
to  escape  from  the  equitable  remedy.  I 
have  mentioned  a  case  in  reference  to 
damages  in  a  common  law  action  for  tort. 
The  devisee,  of  course,  cannot  recover  the 
damages  which  would  be  granted  as  a 
matter  of  course  in  a  common  law  action. 
Those  damages  would  go  to  the  personal 
estate,  or,  in  other  words,  belong  to  the 
executor.  I  will  stay  now  to  consider  the 
order  so  far  as  it  relates  to  the  executor. 
2Z 
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Formerly  the  damages  in  a  common  law 
action  were  only  damages  down  to  the 
date  of  the  writ ;  but  under  the  existing 
rules,  Order  XXXVI.  rule  68,  where  the 
damages  are  to  be  assessed  in  respect  of 
any  continuing  cause  of  action,  they  are 
to  be  assessed  down  to  the  time  of  the 
assessment,  so  that  the  late  plaintiff  could 
have  recovered  the  common  law  damages 
down  to  the  date  of  the  assessment,  and 
was  not  confined,  as  she  was  under  the  old 
practice,  to  damages  down  to  the  date  of 
the  writ.  But  the  statute  of  the  3  <fe  4 
Will.  4.  c.  42.  s.  2,  has  put  the  executors 
of  the  late  plaintiff  clearly  in  the  position 
of  being  entitled  to  bring  an  action  in 
respect  of  this  injury  to  the  real  estate  of 
the  testatrix,  although  the  action  must, 
according  to  the  statute,  be  brought  within 
six  months  from  the  date  of  her  death, 
and  be  confined  as  to  damages  to  six 
months  before.  Consequently  the  con- 
tinuing plaintiff  as  executor  could  bring 
such  an  action,  and  therefore  there  is  a 
right  of  action  by  virtue  of  that  statute ; 
and  seeing  that  the  late  plaintiff  could 
have  recovered  the  damages  down  to  the 
period  of  her  death,  it  is  clear  to  my  mind 
that  the  personal  executor  can  recover 
those  damages  in  this  instance.  Conse- 
quently I  think  there  is  a  right  on  the 
part  of  the  legal  personal  representative 
to  continue,  at  least  to  the  extent  I  have 
mentioned,  the  action,  so  &r  as  the  common 
law  action  is  concerned. 

I  am  not  called  on,  and  I  do  not  intend, 
to  express  any  opinion  at  the  present 
moment,  as  the  motion  is  only  to  discharge 
the  order,  whether  the  executor  can  re- 
cover more  than  the  damages  accruing 
within  six  months  previously  to  the  death, 
although  my  impression  is  that  he  cannot 
— but  I  leave  that  to  be  discussed  at  the 
proper  time.  It  is  no  ground  for  dis- 
charging the  order,  because  I  have  offered 
the  defendant  to  be  allowed  to  plead  the 
statute,  but  that  has  been  rejected. 

But  now  I  come  to  the  other  part  of 
the  action,  the  claim  for  a  mandatory  in- 
jimction,  and  it  appears  to  me  that  the 
peculiar  remedy  to  have  that  building 
removed  was  an  equitable  right  existing 
in  the  late  plaintiff,  and,  of  course,  that 
equitable  right  has  not  devolved  or  passed 
to  the  executor,  for  the  executor  has  no 


interest  in  the  land,  but  it  has  passed  with 
the  equitable  remedy  to  the  devisee,  and  I 
think  the  devisee  is,  in  respect  of  the  man- 
datory injunction,  in  the  same  position  as 
the  testator  was.  Of  course,  there  is  no 
rule  of  common  law  that  applies  to  it. 
Possibly,  if  I  had  a  little  more  time,  by 
searching  through  the  old  writs  when 
there  were  real  actions  at  common  law 
and  the  like,  a  discovery  might  be  made, 
and  I  am  disposed  to  think,  in  a  case 
where  there  was  a  real  action,  that  the 
heir  could  have  continued  the  action.  I 
will  not  say  anything  about  the  actions 
which  are  mentioned  in  the  d6th  section 
of  3  &  4  Will.  4.  c.  27.  That  would 
only  raise  an  analogy;  it  would  not 
settle  the  point.  I  have  enquired  of 
the  Registrars,  and  I  have  also  enquired 
of  learned  persons  as  to  the  practice, 
and  I  have  myself  some  considerable 
amount  of  knowledge  of  the  practice  at 
the  present  time,  and  I  find  that  no  one 
has  ever  heard  of  a  case  of  this  kind  of  a 
devisee  not  continuing  the  action,  and  the 
reason  why  it  may  be  dif&cult  to  find  at 
present  any  such  case  is,  as  has  often  been 
stated  under  similar  circumstances,  that  it 
was  never  thought  worth  reporting.  I 
think  at  the  bottom  of  the  argument 
of  the  defendant  lies  the  fallacy  of  com- 
paring the  right  to  the  mandatory  injunc- 
tion to  a  common  law  action  of  tort,  and 
I  think  in  respect  of  that  remedy — 
which  cannot,  of  course,  be  granted  to  the 
executor  because  he  has  not  the  estate— 
the  defendant's  argument  went  so  &r  as 
to  say  that  if  the  wrongdoer,  the  present 
defendant,  had  died,  and  the  original 
plaintiff  was  still  alive,  that  his  legal  repre- 
sentative would  have  escaped  altogether 
scot-free  from  this  action.  I,  however, 
consider  that,  to  say  the  action  could  not 
have  been  maintained  against  the  executor 
or  his  heir,  as  the  case  may  be,  is  an  extra- 
vagant proposition. 

The  3rd  rule  of  Order  XVII.  runs,  that 
"  in  case  of  the  devolution  of  any  estate 
or  title  perideTite  lite,  the  cause  or  matter 
may  be  continued  by  or  against  the  person 
to  or  upon  whom  such  estate  or  title  has 
come  or  devolved."  I  cannot  find  any 
reason,  either  in  the  nature  of  things  or 
in  regard  to  general  rules,  to  cut  down 
that  order,  and  say  that  it  does  not  apply 
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to  such  a  case  as  the  present,  and  I  decline 
to  think  so,  and  I  refuse  the  motion,  with 
costs  to  be  paid  by  the  defendant  in  any 
event. 

I  have  not  gone  through  all  the  autho- 
rities which  have  been  cited.  I  am  quite 
surrounded  by  them,  and  I  was  quite  pre- 
pared to  go  through  a  great  many  more, 
but  I  have  considered  them  as  they  have 
been  mentioned  to  me.  I  should  say  that 
in  one  of  those  cases.  Kith  v.  Todd  (3), 
the  case  of  The  Original  Hwrtlepool  Col- 
lieriea  Company  v.  Gibh  (15)  was  men- 
tioned, and  the  late  Master  of  the  Kolls 
held,  and  rightly  held  at  the  time,  that 
the  common  law  damages  were  damages 
up  to  the  time  of  the  writ  being  issued, 
lie  practice,  however,  has  since  been 
altered  by  Order  XXXVI.  rule  58,  and 
damages  in  respect  of  a  continuing  cause 
of  action  are  now  assessed  down  to  the 
time  of  the  assessment. 


SolicitorB — A.  Hont,  agent  for  Miller  Corbet, 
Eidderminster,  for  plaintiff ;  Church,  Rendell 
k  Co.,  agents  for  Thomas  Southall,  Leicester, 
for  defendant. 
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Trade  Mark — Registration — Protection 
limited  to  Goods  /or  which  Ma/rk  is  regis- 
tered^Patents  d:c.  Act,  1883,  ss.  62,  65, 
70,  76,  a/nd  77— Passing  off  Goods  by 
former  Serva/nt, 

The  owner  of  a  trade  manrk  cam,  ordy  sue 
in  respect  of  an  infringemerU  of  that  trade 
mark  in  cormeetion  vnth  the  particular 
goods  or  dosses  of  goods  for  which  his 
trade  mark  is  registered, 

A  servant  is  entitled,  when  he  leaves  his 
employ  mcTitf  to  carry  on  a  business  of  the 
same  character  as  his  former  employer^ 
a/7id  to  obtain  the  custom  of  his  former  em- 
ployer's customers,  and  to  use  trade  torap- 
pers  a/nd  other  trade  papers,  notwithstomd- 

(16)  46  Law  J.  Bep.  Chanc.  811 :  Law  Bep. 
5  Ch.  D.  713. 


ing  that  his  former  employer  does  so,  amd 
to  employ  the  sarnie  prirvter ;  hut  in  exer- 
cising these  rights  it  is  especially  incumbent 
upon  him  to  do  so  in  such  a  manner  as  not 
to  represent  that  his  business  amd  goods  are 
the  business  and  goods  of  his  form^  mas- 
ter ;  and  if  he  does  so  represent,  am,  in- 
jumction  imll  be  granted  to  restrain  him 
from,  so  doing. 

Action. 

In  May,  1883,  the  plaintiff,  Morris 
Hart,  a  dealer  in  toilet  appliances,  ob- 
tained registration  under  the  Trade  Marks 
Eegistration  Act,  1875,  of  two  trade 
marks  for  "  a  toilet  requisite,  being  a 
machine  of  iron  to  hold  a  roll  of  per- 
forated paper,"  in  class  6,  which,  by  the 
classification  in  the  schedule  to  the  Rules 
under  the  Act  of  1875,  comprised  "ma- 
chinery of  all  kinds,  and  parts  of  ma- 
chinery, except  agricultural  machines,  in- 
cluded in  class  7."  Each  trade  mark 
consisted  of  a  representation  of  the  holder 
and  roll  of  paper,  with  differing  inscrip- 
tions added  to  the  device. 

The  defendant,  W.  W.  CoUey,  was  in 
the  employment  of  the  plaintiff  as  his 
manager  from  October,  1884,  to  May, 
1888,  at  which  time  he  left  the  plaintiff 
and  opened  a  business  in  toilet  appliances 
on  his  own  account,  in  which  he  sold 
toilet  paper,  among  other  articles,  using 
trade  marks  and  ti^e  papers  which  bore 
considerable  resemblance  to  the  plaintiff's, 
and  seeking  and  obtaining  orders  from 
the  plaintiff's  customers. 

On  the  6th  of  December,  1888,  the 
plaintiff  commenced  the  present  action, 
in  which  he  sought  to  restrain  the  defen- 
dant from  infringing  his  trade  marks,  and 
from  representing  the  goods  made  and 
sold,  or  offered  for  sale,  by  him,  to  be  the 
plaintiff's  goods,  and  for  damages  or  an 
aocoimt. 

The  defendant  pleaded,  among  other 
defences,  that  the  plaintiff  was  not  en- 
titled to  sue  in  respect  of  any  infringe- 
ment by  the  use  of  his  trade  marks  on 
paper,  they  being  only  registered  in  class 
6,  and  not  in  class  39,  which  included 
paper. 

This  was  the  trial  of  the  action. 

CozenS'Hardy,  Q.C.,  and  /.  C,  Graham, 
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for  the  plaintiff. — As  to  the  infringement 
of  trade  mark,  the  marks  have  been  re- 
gistered for  upwards  of  five  years;  there 
is  no  motion  to  rectify  the  register;  and  by 
section  76  of  the  Patents  <fec.  Act,  1883, 
the  registration  is  conclusive  as  to  the 
plaintiff's  right.  As  to  the  representa- 
tions made  by  the  defendant's  wrappers, 
labels,  and  price-lists,  these  are  plainly 
imitated  from  the  plaintiff's,  and  the  in- 
junction should  go. 

ABUm^  Q.C,  and  R.  WaUaoe,  for  the  de- 
fendant.— ^As  to  the  trade  marks,  the 
plaintiff  cannot  sue  in  respect  of  them. 
The  action  is  brought  for  selling  paper 
under  the  trade  mark;  but  the  plaintiff 
is  not  registered  for  paper,  but  only  for 
machinery — Ediva/rds  v.  Dennis  (1). 

Cozena-ffardt/j  Q.C.,  in  reply  on  this 
point,  referred  to  T/ie  Singer  Manufac- 
turing Compa/ny  v.  Wilson  (2). 

NoKTH,  J. — I  think  it  better  to  dispose 
of  this  point  now,  because  in  the  view  I 
take  it  will  prevent  the  necessity  of  call- 
ing some  evidence  that  otherwise  might 
be  necessary.  I  do  not  think  the  plaintiff 
is  entitled  to  sue  in  respect  of  this  trade 
mark.  I  wish  to  make  this  clear,  that 
for  this  purpose,  but  no  other,  I  assume 
he  may  be  right  in  suing  to  restrain  the 
defendant  firom  imitating  his  goods ;  but 
that  is  a  different  head  of  relief  from  that 
of  suing  in  respect  of  the  trade  mark. 
As  to  that,  there  is  a  difficulty  raised 
which  seems  to  me  insuperable,  and  it  is 
this — ^that  the  plaintiff  has  registered  this 
in  class  6  only,  and  he  does  not  complain 
of  the  sale  by  the  defendant  of  any  goods 
whatever  that  come  within  that  cIms  at 
all.  The  article  for  which  No.  32,482  is 
registered,  is  described  :  "  a  toilet  requisite, 
being  a  machine  of  iron  to  hold  a  roll  of 
perforated  paper."  The  thing  indicated 
is  a  machine,  the  trade  mark  represents 
this  machine  with  a  roll  of  perforated 
paper  within  it,  shewing  exactly  how  the 
machine  is  used  in  connection  with  the 
roll  to  hold  which  it  is  intended. 

Then,  when  we  look  at  the  statement 

(1)  66  Law  J.  Rep.  Ohanc.  125;   Law   Rep. 
80  Ch.  D.  454.  ^ 

(2)  47  Law  J.  Rep.  Chanc.  481:  Law  Rep. 
3  App.  Gas.  376,  389, 


of  claim,  what  we  find  is  this :  '<  The  de- 
fendant is  a  dealer  in  toilet  requisites, 
perforated  paper,  and  similar  goods,  and 
has,  prior  to  the  issue  of  the  writ  in  this 
action,  and  since  the  said  registration, 
sold  large  quantities  of  perforated  paper 
contained  in  wrappers,  and  has  issued 
large  numbers  of  circulars  and  advertise- 
ments, whereon  there  were  printed  the 
registered  trade  marks  of  the  plaintiff." 
Then  it  is  suggested  what  the  circulars 
and  advertisements  are.  There  are  sixteen 
documents,  not  quite  all  circulars — one  or 
two  of  them  are  trade  lists — but  the  bulk 
of  them  are  circulars  of  various  colours, 
with  somewhat  different  letterpress  upon 
them,  entirely  detached  frx)m  any  machine 
or  iron  work  at  all;  and  the  injunction 
asked  is  to  restrain  the  defendant  frt)m 
continuing  to  infringe  the  trade  marks, 
and  frx>m  misrepresenting  by  circulars, 
advertisements,  wrappers,  or  otherwise, 
that  the  goods  made  and  sold  by  him  are 
of  the  plaintiff's  manufacture.  Then  the 
defence  is :  '^  If  the  defendant  has  at  any 
time  used  in  his  said  business  marks  simi- 
lar to  the  plaintiff's  alleged  trade  marks, 
which  the  defendant  does  not  admit,  then 
the  defendant  says  that  the  plaintiff's 
alleged  trade  marks  are  registered  for  a 
different  class  of  goods  from  those  men- 
tioned in  the  statement  of  claim."  It  is 
not  very  happily  expressed,  but  it  is  in- 
telligible, and  the  particulars  of  defence 
dehvered  with  it  explain  more  fully  what 
the  point  raised  by  the  defence  is  ;  and 
that  really  is,  that  the  defendant  is  not 
selling  goods  within  class  6,  whereas,  in 
point  of  fact,  the  plaintiff  is  only  regis- 
tered in  respect  of  class  6. 

Now,  what  Mr.  Cozens-Hardy  says  is, 
that  what  the  Act  requires  is  registration, 
and  that  when  there  once  is  registration, 
then  the  plaintiff  is  entitled  to  sue ;  and 
he  relies  on  section  77  of  the  Act  of  1883, 
which  provides  that  "  a  person  shall  not 
be  entitled  to  institute  any  proceeding  to 
prevent  or  to  recover  damages  for  the  in- 
fringement of  a  trade  mark,  unless,  in  the 
case  of  a  trade  mark  capable  of  being  re- 
gistered under  this  Act,  it  has  been  regis- 
tered in  pursuance  of  this  Act,  or  of  an 
enactment  repealed  by  this  Act."  It  is 
quite  true  that  Mr.  Hardy's  client  has, 
to  some  extent,  done  what  is  neoessaiy 
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to  enable  him  to  sue  in  getting  registra- 
tion ;  but  for  registration  he  could  not  sue 
at  all.  However,  there  is  nothing  in  the 
section  to  say  that  if  he  once  has  regis- 
tered he  is  entitled  to  sue  in  respect  of 
anything.  It  is  simply  a  negative,  re- 
quiring registration  under  the  Act,  as 
a  condition  precedent  or  necessary  pre- 
liminary to  suing. 

Then  the  question  is  what  registration 
under  the  Act  is.  Now  the  65th  section 
of  the  same  Act  says :  "  A  trade  mark 
must  be  registered  for  particular  goods  or 
classes  of  goods."  Therefore,  a  general 
registration  in  respect  of  all  goods  could 
not  be  eflfected.  Then,  looking  at  section 
62,  we  find  it  says:  "The comptroller  may, 
on  application  by  or  on  behalf  of  any  per- 
son claiming  to  be  the  proprietor  of  a  trade 
mark,  register  the  trade  mark."  Then  it 
says  in  what  form  the  application  must  be 
made,  and  then  adds :  "  The  application 
must  be  accompanied  by  the  prescribed 
number  of  representations  of  the  trade 
mark,  and  must  state  the  particular  goods 
or  classes  of  goods  in  connection  with 
which  the  applicant  desires  the  trade 
mark  to  be  registered."  Therefore,  it 
points  to  particular  goods  or  classes  of 
goods.  The  form  referred  to  in  the  2nd 
sub-section  of  that  section  is  prescribed  by 
the  statute.  That  was  altered  by  the  rules, 
and  I  refer  to  the  form  prescribed  by 
the  rules  and  numbered  F  in  the  second 
schedule.  There  it  is  shewn  what  is  to 
be  done,  and  how  the  designs  are  to  be 
placed.  Then  it  says :  "  You  are  hereby 
requested  to  register  the  accompanying 
trade  mark  in  class  [  ]  in  respect  of 

."  A  blank  is  left  to  be  fiUed  up 
with  the  description  of  the  goods.  That 
applies  to  marks  registered  under  the  Act 
of  1883.  This  mark  was  registered  under 
the  Act  of  1875,  of  which  section  2  corre- 
sponds with  section  66  of  the  Act  of  1883, 
and  the  form  of  application  under  the 
earlier  Act  states:  "I  desire  the  trade 
mark  may  be  registered  in  respect  of  the 
description  of  goods  following  contained 
in  ."    Then  follow  in  brackets, 

classes — that  is  to  say,  "acids,  mineral 
dyes,"  and  so  on,  and  then  there  is  a 
marginal  note :  "  Here  insert  description 
of  the  goods  and  the  class  or  classes  imder 
which  the  applicant  desires  to  have  them 
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registered,"  That  corresponds  with  the 
note  in  the  margin  on  form  F  under  the 
present  rules. 

Then,  again,  section  70  deals  with  the 
assignment  of  the  trade  mark.  "  A  trade 
mark  when  registered  shall  be  assigned 
and  transmitted  only  in  connection  with 
the  goodwill  of  the  business  concerned  in 
the  particular  goods  or  classes  of  goods  for 
which  it  has  been  registered."  Now  here, 
again,  it  may  be  said  this  is  not  the  Act 
under  which  the  present  mark  is  registered, 
but  it  corresponds  exactly  with  the  2nd 
section  of  the  Act  of  1876,  and  I  am  read- 
ing it  from  the  existing  Act  for  oonvem'- 
ence.  I  do  not  see  what  is  the  object  of 
the  requirement  for  registration  as  to  par- 
ticular goods  or  classes  of  goods,  and  these 
other  requirements  luider  which  the  appli- 
cations are  to  be  made  for  particular  classes, 
if  the  plaintiff  can  by  registering  in  respect 
of  one  class  have  a  right  to  sue  in  respect 
of  all,  which  I  understand  the  argument 
to  be.  I  think  that  the  express  object  of 
requiring  the  application  for  registration 
to  be  in  respect  of  particular  goods  and 
classes  of  goods  is  to  confine  the  registra- 
tion, and  the  right  to  sue  in  respect  of 
registration,  to  the  goods  so  indicated. 

Then  there  is  another  thing  that  bears 
out  the  same  view.  The  Commissioners 
of  Patents  invented  what  is  known  as  the 
"  Three  Mark  Rule,"  which  was  in  reality 
one  relating  only  to  old  marks,  but  what 
it  did  provide  for  was  that  no  more  than 
three  old  marks  should  be  capable  of  being 
registered  with  respect  to  particular  goods 
or  descriptions  of  goods.  Of  course,  it  would 
have  been  utterly  useless  to  say  that  only 
three  should  be  registered  in  respect  of 
particular  goods  or  descriptions  of  goods, 
and  that  where  there  were  more  than 
three,  the  mark  should  be  taken  to  be  in 
common  use,  if,  in  case  there  were  three  old 
marks  registered  in  respect  of  particular 
goods  or  classes  of  goods,  a  person  who  had 
the  same  old  mark  registered  in  respect  of 
totally  different  goods  could  sue  to  restrain 
infringement  in  respect  of  the  classes  of 
goods  with  reference  to  which  the  three 
were  registered. 

Then,  again,  there  is  the  common  prac- 
tice. In  turning  over  the  leaves  of  the 
Trade  Marks  Joumat  one  constantly  finds 
four  or  five  or  even  seven  or  eight  trade 
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Hart  V.  CoUey, 
marks  all  exactly  alike  registered  in  respect 
of  different  classes  of  goods.  What  is  that 
for  ?  Why,  because  the  common  consent 
of  every  one  shews  that  they  understand 
that  the  right  to  registration  under  the  Act 
must  be  in  respect  of  the  particular  goods 
or  classes  of  goods  for  which  registration 
was  obtained. 

I  am  surprised  to  find  that  this  point 
has  not  been  expressly  decided,  for  it  must 
have  arisen  a  great  many  times;  but  I 
find  in  the  case  of  Edwards  v.  Dennis  (1), 
to  which  Mr.  Aston  referred,  certain  ob- 
servations of  the  Judges  which  seem  to 
me  to  go  exactly  the  same  way.  There  it 
will  be  remembered  that  it  was  held  that 
a  person  could  not  register  with  respect 
to  all  goods  of  a  particular  class,  unless  he 
had  used  the  mark  in  respect  of  such 
goods,  and  it  was  held  that  the  mark 
having  been  registered  with  respect  to 
a  particular  class,  but  only  used  with 
respect  to  certain  goods  in  that  class,  the 
register  must  be  rectified  so  as  to  shew 
that  the  registration  was  not  in  respect  of 
the  whole  class,  but  on  the  goods  only 
with  respect  to  which  the  mark  had  been 
used.  Now,  it  would  be  absurd  to  say 
that  if  a  man  registers  under  class  1  in 
respect  of  particular  goods  in  that  class, 
he  can  only  sue  in  respect  of  those  par- 
ticular goods  in  that  particular  class,  but 
that  he  can  without  any  other  registration 
sue  in  respect  of  all  the  goods  found  in  all 
the  other  classes.  It  is  impossible  to  come 
to  the  conclusion  that  that  would  be  so, 
and  from  this  decision  that  a  man  can  only 
register  with  respect  to  the  goods  in  a 
particular  class  upon  which  the  marks  are 
used,  it  follows  a  fortiori  that  a  man  who 
is  registered  in  respect  of  one  particular 
class  cannot,  by  virtue  of  that  registra- 
tion, sue  in  respect  of  goods  which  are  not 
within  that  class  at  all. 

In  Edwards  v.  Dermis  (1)  Lord  Justice 
Cotton  says :  "  Now  what  was  done  in  the 
present  easel  There  was  a  registration 
by  Mr.  Edwards'  predecessors  in  title  for 
class  6,  *  unwrought  and  partly  wrought 
metals  used  in  manufactxu'e.'  That  was 
registration  in  respect  of  all  goods  which 
oome  under  class  5 — a  class  which  in- 
cludes a  vast  number  of  things."  Then, 
passing  over  a  few  lines — "  The  registra- 
tion in  the  present  case  has  been  for  the 


entirety  of  that  class.  In  my  opinion 
that  is  wrong.  Even  if  a  trade  mark  can 
be  registered  which  is  not  in  actual  use,  it 
ought  to  be  restricted  to  those  goods  in 
connection  with  which  it  is  going  to  be 
used.  In  my  opiaion  it  is  not  the  inten- 
tion of  the  Act  that  a  man  registering  a 
trade  mark  for  the  entire  class,  and  yet 
only  using  it  for  one  article  in  that  class, 
can  claim  for  himself  the  exclusive  right 
to  use  it  for  every  article  in  the  class." 
Then  a  little  further  on  he  says,  "Can  a 
man  claim  registration  for  all  the  articles 
specified  in  the  class  when  the  business  he 
is  engaged  in  comprises  only  one  specific 
portion  of  the  articles  named  in  the  class  1 
I  am  of  opinion  he  cannot."  To  para- 
phrase that,  can  a  man  who  is  registered 
in  one  class  claim  in  respect  of  articles 
not  comprised  in  that  class,  but  comprised 
in  some  of  the  other  classes)  In  the 
same  way,  in  my  opinion,  he  cannot.  I 
do  not  think  I  need  read  further  from 
that  case  for  this  purpose,  but  there  are 
some  very  important  observations  in  the 
judgments  of  all  three  of  the  Lords  Jus- 
tices bearing  upon  the  point,  all  to  the 
same  effect  as  that  which  I  have  read. 

Now  what  the  defendant  in  this  case 
has  done,  and  what  he  is  charged  with 
doing,  is  the  selling  rolls  of  paper  with 
the  plaintiff's  trade  mark  upon  them. 
Bolls  of  paper  come,  so  &r  as  I  can  see, 
under  class  39  and  in  no  other  class,  and 
inasmuch  as  the  plaintiff  has  not  regis- 
tered his  trade  mark  in  respect  of  paper 
or  other  goods  in  class  39  that  might  in- 
clude paper,  he  is  not  entitled  to  sue  in 
respect  of  the  infringement  of  the  trade 
mark,  there  being  no  registration  in  ac- 
cordance with  the  statute  that  entitles 
him  to  sue  imder  that  head.  That  leaves 
the  point  entirely  open  as  to  whether  the 
defendant  has  or  has  not  attempted  to 
pass  off  his  goods  as  the  goods  of  the 
plaintiff,  and  that  is  the  only  point  upon 
which  Mr.  Aston  will  have  to  go  into 
evidence. 

Evidence  was  then  called  on  this  point, 
and 

Aston^  Q.C.,  and  R,  Wallace,  were  heard 
for  the  defendant. 

CozenS'Hardy,  Q,C,f  was  not  called  on 
to  reply. 
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North,  J, — I  have  no  doubt  whatever 
what  the  result  of  the  case  must  be  as 
regards  this  fraud  which  the  defendant 
has  committed,  by  the  way  in  which  he 
has  endeavoured  to  pass  off  his  goods  as 
the  goods  of  the  plaintiff. 

The  first  thing  to  be  borne  in  mind  is 
this,  that  for  several  years  the  defendant 
had  been  employed  by  the  plaintiff  in 
carrying  on  his  business  as  his  servant. 
A  time  comes  at  which  he  separates  from 
the  plaintiff,  Mr.  Hart,  and  determines  to 
start  in  business  on  his  own  account,  and 
a  man  who  is  so  starting  for  himself  is 
bound  to  be  particularly  careful  that  in 
what  he  does  he  does  not  represent  it  as 
being  done  by  the  person  whose  servant 
he  has  been.  The  first  thing,  however, 
that  Mr.  CoUey  does  is  this  :  wanting  to 
have  labels  printed,  he  goes  to  the  printer 
who  had  been  in  the  habit  of  printing  the 
labels  for  the  plaintiff  down  to  that  time. 
It  was  perfectly  open  to  him  to  do  so,  but 
if  he  did  choose  to  employ  to  print  his 
own  labels  the  man  who  had  printed 
labels  for  the  plaintiff,  it  was  all  the  more 
incumbent  on  him  to  take  care  to  give 
the  printer  the  necessary  warning  to  pre- 
vent the  defendant  from  being  supplied 
with  the  same  thing  that  had  been  sup- 
plied to  his  master  when  he  was  his 
servant. 

Then  there  is  another  thing  to  be  borne 
in  mind.  When  CoUey  started  in  business, 
I  have  an  account  of  what  he  did,  given 
by  a  Mr.  Fordham,  who  had  been  a  cus- 
tomer of  the  plaintiff  prior  to  the  autumn 
of  1888,  when  the  defendant  visited  him 
and  obtained  his  custom.  [His  Lordship 
read  from  the  evidence  of  this  witness, 
and  continued  :]  So  that  we  have  got  this : 
the  defendant  is  not  only  getting  wrappera 
to  use  for  his  goods,  but  he  is  going  to  a 
person  who  had  previously  been  exclu- 
sively a  customer  of  the  plaintiff  for  the 
purpose  of  tr3dng  to  get  his  custom.  Well, 
if  he  chooses  to  do  that,  I  say  again  it  is 
the  more  important,  bearing  in  mind  the 
position  he  had  previously  filled,  that  he 
should  be  very  careful  not  to  do  anything 
that  might  have  the  effect  of  passing  off  his 
goods  as  those  of  the  plaintiff. 

Then  we  find  this,  that  he  has  himself 
drawn  up  the  wrappers  in  question.  There 


are  three  articles  complained  of  practi- 
cally :  the  wrappers  put  on  the  perforated 
papers,  the  wrappers  put  on  the  non-per- 
forated papers,  and  the  price  lists.  Now, 
as  regards  the  price  lists,  I  do  not  think 
those  are  very  important.  Those  are  pre- 
pared for  the  purpose  of  shewing  them 
principally  to  regular  customers,  and  if 
they  are  circulate  about  to  persons  who 
are  not  customers  I  do  not  think  that 
they  are  likely  to  produce  much  harm. 
But  it  is  not  an  insignificant  thing  that 
the  defendant's  price  Hst  is,  in  my  opinion, 
deliberately  copied  from  the  plaintiff's 
price  list,  and  undoubtedly  with  the  plain- 
tiff's price  list  before  the  defendant  when 
he  was  doing  it.  It  follows  precisely  the 
plaintiff's  price  list,  with  this  one  remark- 
able exception  from  beginning  to  end, 
that  it  puts  the  prices  in  every  case  a 
little  lower  in  the  defendant's  list  than 
they  are  in  the  plaintiff's  list.  The  excuse 
is  made  that  he  is  selling  the  same  articles, 
and  that  the  price  lists  must  be  alike. 
The  second  proposition  does  not  follow 
from  the  first.  That  the  price  lists  of 
persons  who  are  themselves  dealing  in 
the  same  articles  should  give  similar 
articles  and  similar  prices  is  natural 
enough  j  but  when  I  find,  from  the  begin- 
ning to  the  end,  that,  as  far  as  similarity 
is  concerned,  the  articles  are  all  arranged 
in  the  same  order  precisely,  and  that  the 
same  language,  as  nearly  as  possible,  is 
used,  it  is  impossible  to  believe  it  is  a  mere 
fortuitous  accident,  and  that  this  hst  has 
not  been  taken  from  the  other.  I  am 
quite  satisfied,  notwithstanding  what  Mr. 
Colley  said  in  the  box,  that  when  he  pre- 
pared the  price  list  he  took  the  part  of 
it  which  he  says  he  took,  and  the  greater 
part,  from  the  plaintiff's.  But  there  is 
one  part  that  is  no  doubt  different,  and 
that  is  the  prices,  which  he  did  not  take 
from  the  plaintiff's,  but  inserted  lower 
prices  in  each  instance. 

That  is  what  the  defendant  did  in 
respect  to  price  lists ;  now  let  us  see  what 
he  did  in  respect  to  wrappers,  [His 
Lordship  described  the  plaintiffs  and  de- 
fendant's wrappers,  and  continued :]  Look- 
ing at  the  two  wrappers,  1  have  come  to 
the  conclusion,  without  any  hesitation, 
that  the  defendant  has  deliberately  adopted 
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the  form  which  he  has  adopted  because  it 
is  so  like  that  theretofore  used  by  the 
plaintiff. 

Then  it  is  said  that  these  wrappers  are 
all  of  a  common  type,  common  to  the 
trade,  and  that  the  defendant  had  there- 
fore a  right  to  use  them.  I  have  seven  or 
eight  others  before  me,  and  looking  at 
these  I  find  they  are  none  of  them  nearly 
so  like  the  plaintiff's  as  the  defendant's  is. 
I  do  not  think  it  necessary  to  go  through 
the  various  resemblances,  but  I  am  quite 
satisfied,  comparing  these  two  together, 
and  looking  at  the  others  that  were  used 
by  other  persons  in  the  trade,  that  the 
defendant's  is  far  more  like  the  plaintiffs 
than  any  of  the  others,  and  that  it  was 
made  so  with  a  purpose. 

Then  is  there  any  evidence  to  shew  that 
people  might  be  deceived  1  There  is  plenty 
of  it.  [His  Lordship  read  from  the  evi- 
dence on  this  point,  and  continued  :]  Al- 
though the  defendant  may  use  such 
wrappers  as  are  to  his  liking,  he  must 
take  very  good  care  that  in  doing  it  he 
does  not  adopt  any  which  may  have  the 
effect,  or  be  calculated  to  produce  the  effect, 
of  passing  off  his  goods  as  those  of  the 
plamtiff,  which  effect,  in  my  opinion,  these 
wrappers  of  his,  in  respect  both  of  the 
perforated  and  of  the  non-perforated 
paper,  are  calculated  to  have ;  and  I  say 
further  that,  in  my  opinion,  they  were 
intended  to  produce  that  result. 

I  think  the  plaintiff  is  entitled  to  an 
injunction. 


Solicitors— Llnklater  &  Co.,  for  plaintiff ;  True- 
fitt  &  Gane,  for  defendant. 


•J 


In  re  olivb's  estate. 


North,  J. 

1890, 
March  22. 

Practice — Conipulsorf/  Purchase  of  La/nd 
— Payment  into  Court — Costs  of  suhse- 
quent  Incumbranficer — Lamds  Clauses  Con- 
solidation Act,  1845,  s.  80. 

After  payment  into  Court  by  a  oorpora- 
tion  of  the  purchase-money  of  land  {taken 
by  them  under  compulsory  potcers)  belong- 
ing to  a  tenant  for  life  and  remaindermen^ 
one  of  the  latter  m<yrtgaged  his  reversionary 
interest  in  the  fund.  Upon  the  death  of 
t/te  tenant  for  life,  the  remaindennen  pre- 
sented a  petition  for  payment  out  of  the 
filled: — Held,  thaJt  the  corporation  must 
pay  the  costs  of  the  subsequent  mortgagee 
{not  exceeding  ii2s,for  his  costs  of  appear- 
a7ice),  and  the  costs  of  serving  the  petition 
upon  him. 

Petition. 

By  the  will  of  Walter  Olive,  dated  the 
11th  of  October,  1844,  certain  land  at 
Cheltenham  was  devised  to  trustees — as 
to  one  third  part  thereof,  upon  trust  for 
Charlotte  Olive  for  life ;  and  after  her 
death,  upon  trust  for  her  children  who 
should  attain  twenty-one,  equally  as  tenants 
in  common.  And  the  two  other  third 
parts  were  devised  upon  similar  trusts  for 
certain  other  persons  and  their  children. 

The  testator  died  in  November,  1844. 

Charlotte  Olive,  in  September,  1845, 
married  Frederick  Rodway.  There  were 
issue  of  the  marriage,  the  petitioner 
Charlotte  A.  Rodway,  and  two  other 
children  (co-petitioners),  and  Oliver  Rod- 
way  (out  of  the  jurisdiction),  all  of  whom 
had  attained  twenty-one. 

In  the  year  1885  the  corporation  of 
Cheltenham,  under  compulsory  powers 
conferred  on  them  by  their  special  Act 
(which  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845),  took  the  land 
at  Cheltenham,  and  paid  the  purchase- 
money  of  3,580Z.  into  Court  "  in  respect 
of  land  situate  at  Cheltenham,  wherein 
Daniel  Olive  is  interested  as  truistee  with- 
out power  of  sale." 

In  April,  1885,  the  usual  order  was 
made  for  investment  of  the  purchase- 
money,  and  payment  of  the  dividends  to 
Daniel  OKve,  the  trustee.    Pursoant  to 


Digitized  by 


Google 


MICHAELMAS  1889  lo  MICHAELMAS  1890. 


Vol.  69.] 

In  re  01M»  Ettate, 

this  order  the  money  was  invested  in  the 
purchase  of  3,5092.  16«.  \d,  India  3^  per 
cent,  stock. 

Charlotte  Rodway,  the  equitable  tenant 
for  life  of  one  third  part  of  the  fund  in 
Court,  died  in  January,  1890. 

By  an  indenture  dated  the  19th  of  June, 
1888,  and  made  between  Charlotte  Bod- 
way  of  the  first  part,  the  petitioner 
Charlotte  A.  Rodway  of  the  second  part, 
and  B.  Hartland  of  the  third  part,  the 
share  of  Charlotte  A.  Rodway  in  the  fund 
in  Court  was  assigned  to  Hartland,  by 
way  of  mortgage,  to  secure  120Z.  and  in- 
terest. By  an  indenture  dated  the  7th  of 
March,  1890,  and  made  between  Hartland 
of  the  one  part,  and  the  respondent  Greorge 
J.  Fowler  of  the  other  part,  the  mortgage 
debt  and  interest  and  the  securities  for 
the  same  were  transferred  to  Fowler. 

This  was  a  petition  by  the  three  chil- 
dren of  Charlotte  Rodway  (within  the 
jurisdiction),  asking  that  one  third  of  the 
fund  in  Court  might  be  sold;  that,  out 
of  one  fourth  of  the  proceeds  of  sale, 
the  succession  duty  payable  in  respect 
of  the  share  of  the  petitioner  Charlotte 
A.  Rodway  might  be  paid ;  and  that,  out 
of  the  residue  of  such  one-fourth  share, 
the  mortgage  debt  and  interest  might 
be  paid  to  Fowler,  and  the  balance  to  the 
petitioner  Charlotte  A.  Rodway.  The 
petition,  after  providing  for  the  pay- 
ment of  two  other  fourth  shares  to  the 
two  other  petitioners,  and  for  the  carrying 
over  of  the  remaining  fourth  share  to  a 
separate  accoant,  asked  for  the  usual 
oixier  for  payment  of  costs  by  the  corpo- 
ration, pursuant  to  the  80th  section  of 
the  Lands  Clauses  Act. 

The  petition  was  served  on  Fowler,  the 
mortgagee  of  Charlotte  A.  Rod  way's  share  ; 
Daniel  Olive,  the  trustee  of  the  will ;  and 
on  the  Corporation  of  Cheltenham. 

The  only  question  which  calls  for  a  re- 
port was  as  to  how  the  costs  of  the  mort- 
gagee in  respect  of  the  mortgage  effected 
subsequently  to  the  payment  into  Court 
were  to  be  borne. 

Mieklem,  for  the  petitioners  and  the 
trustee  of  the  will. — Here  there  will  only 
be  one  set  of  costs  for  the  corporation  to 
pay;  we  have  saved  them  the  costs  of 
separate  appearances. 
Vou  69.— Ohawo. 
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They  ought  to  pay  the  costs  of  the 
mortgage  effected  subsequent  to  the  pay- 
ment into  Court,  as  those  were  costs 
occasioned,  not  by  any  adverse  claims,  but 
by  the  ordinary  course  of  dealing  with 
property — Bden  v.  Thompson  (1),  In  re 
Ba/rehcmi  (2),  and  In  re  Brooahooft'e  Settle- 
ment (3). 

Farwell^  for  Fowler,  the  mortgagee, 
referred  to  In  re  NichoWa  Trust  Estates 

E.  E,  H,  Brydges,  for  the  corporation. 
— "  After  payment  of  the  purchase-money 
into  Court  there  is  an  end  of  liability  on 
the  part  of  the  company  to  costs  occa- 
sioned by  dealings  with  the  fund  by  the 
owners  themselves,"  per  Bacon,  V.C.,  in 
In  re  Oou/gKs  Trusts  (5) ;  and  the  decision 
in  In  re  Jones's  Trust  Estate  (6)  is  to  the 
same  effect.  The  remarks  of  Kay,  J.,  in 
In  re  Brooshooft's  Settlement  (3),  the  only 
case  really  against  me,  were  only  obiter 
dicta. 

If  the  Court  should  decide  that  the 
corporation  must  pay  the  costs  of  the 
mortgagee,  the  corporation  can  only  be 
called  upon  to  pay  42«.  for  the  costs  of 
his  appearance  and  the  costs  of  the  affi- 
davit of  service — Ex  parte  Jones  (7). 
.  Micklem, — I  do  not  dispute  that. 

North,  J. — I  think  that  the  mortgagee 
is  entitled  to  his  costs,  notwithstanding 
the  fact  that  the  mortgage  was  made  after 
the  property  was  taken  by  the  corpora- 
tion. The  property  in  question  was  set- 
tled ;  and,  while  that  state  of  things  ex- 
isted, proceedings  were  taken  by  the 
corporation  to  acquire  the  property,  and 
the  purchase-money  was  paid  into  Court. 
After  that,  some  one  entitled  to  a  share 
in  remainder  mortgaged  her  share  to  the 
person  served  as  the  first  respondent. 

I  am  only  dealing  with  the  case  of  the 
first  respondent.  There  is  nothing  to 
shew  that  anything  vexatious  has  been 

(1)  2  Hem.  k  M.  6. 

(2)  Law  Rep.  17  Ch.  D.  329. 

(3)  58  Law  J.  Rep.  Chanc.  664;  Law  Rep. 
42  Ch.  D.  260. 

(4)  W.  N,  1866.  p.  93. 

(5)  53  Law  J.  Rep.  Ohanc.  200;  Law  Rep. 
24  Ch.  D.  669. 

(6)  39  Law  J.  Rep.  Chanc.  190;  18  W.  R. 
312 

(7)  Law  Rep.  14  Ch.  D.  624. 
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done  by  him  for  the  purpose  of  getting 
costs ;  and,  as  his  appearance  is  bona  fide^ 
he  seems  to  be  entitled  to  his  costs. 

It  is  said,  however,  that  there  are  two 
cases  at  variance  with  this  view.  But 
there  are  also  certain  cases  in  confirma- 
tion of  it.  The  decision  in  Eden  v. 
Thompson  (1)  is  exactly  in  point.  The 
facts  of  that  case  no  doubt  were  different ; 
but  Vice-Chancellor  Page  Wood  lays  down 
the  principle  to  be  applied.  He  says: 
"  The  principle  of  the  later  cases  is  that, 
if  a  suit  has  been  instituted  specifically 
dealing  with  the  particular  fund,  then  the 
petition,  which  is  necessarily  a  petition  in 
the  suit,  should  be  served  like  any  other 
petition  in  the  suit,  and  not  merely  as  a 
petition  under  the  Act ;  and  the  practice 
which  has  grown  up  has  been  to  serve 
these  petitions  upon  all  parties  to  the 
suit.  Then  it  is  objected  that  a  petition 
ought  to  have  been  presented  before  suit 
for  payment  of  this  ftmd  out  of  Court, 
in  which  case  it  would  have  been  simply 
a  petition  by  the  trustees  for  payment  to 
them,  and  the  only  costs  payable  would 
have  been  theirs.  But  persons  whose  es- 
tates are  taken  by  railway  companies  or 
other  such  bodies,  under  compulsory  powers 
given  to  them  for  their  own  benefit  or 
the  benefit  of  the  parties  whom  they  re- 
present, are  entitled  to  deal  with  their 
estates  to  suit  their  own  convenience,  not 
that  of  the  company ;  and  if  it  happens 
in  the  course  of  such  dealing  that  a  suit 
is  instituted,  not  being  litigation  pro- 
perly so  called,  but  merely  administration, 
or  some  similar  proceeding  under  the  di- 
rection of  the  Court,  it  will  follow  as  of 
course  that  the  company  (except  in  the 
case  of  vexatious  or  wanton  proceedings, 
of  which  the  Court  would  take  special 
notice,  and  with  which  it  would  know 
how  to  deal  when  they  came  before  it) 
would  have  to  pay  the  costs  of  all  neces- 
sary parties,  occasioned,  not  by  any  par- 
ticular adverse  claims,  but  by  the  ordinary 
course  of  dealing  with  property.  This 
principle  clearly  covers  the  case  of  a 
mortgage,  and  would  provide  for  all  the 
ordinary  costs  of  mortgagor  and  mort- 
gagee, so  long  as  there  was  no  suit  to  set 
aside  the  mortgage,  or  other  contest  of 
that  nature,  between  the  parties." 

The  latter  words  deal  with  a  case  in 


principle  precisely  like  the  present  case ; 
and,  indeed,  throughout,  those  observa- 
tions are  dealing  with  a  case  in  pari 
materia,  because  the  learned  Judge  is 
dealing  with  costs  occasioned  by  proceed- 
ings taken  by  persons  interested  subse- 
quent to  the  payment  into  Court.  The 
rule  which  was  then  laid  down  in  Eden 
V.  Thompson  (1)  was  followed  by  the  Court 
of  Appeal  in  In  re  Bareham  (2),  to  which 
I  need  not  further  refer.  Then  there  was 
the  recent  decision,  before  Mr.  Justice 
Kay,  in  In  re  Brooshoofi's  SetdemefiU  (3), 
in  which  he  took  the  same  view^  It  is 
said  that  in  In  re  Brooshoofi^a  SettUment 
(3)  Mr.  Justice  Kay  was  not  dealing  with 
the  case  of  a  mortgagee  ;  that  is  true,  but 
he  points  out  the  principle  that  there  is 
no  reason  why,  in  a  case  between  mort- 
gagor and  mortgagee,  the  company  should 
not  pay  the  costs  both  of  the  mortgagor 
and  the  mortgagee.  He  says : "  I  have  been 
referred  to  certain  cases  in  which  a  man 
has  mortgaged  his  property  after  the  land 
had  been  tc^en  and  the  money  paid  into 
Court,  and  the  Court  has  refused  to  give 
two  sets  of  costs — namely,  those  of  mort- 
gagor and  mortgagee.  But  it  seems,  even 
there,  there  are  decisions  both  ways.  If 
I  had  to  decide  it  myself,  I  should  say 
again  I  do  not  see  why  the  company 
ought  not  to  pay  the  costs  both  of  mort- 
gagor and  mortgagee.  When  they  take 
a  man's  land  compulsorily,  they  know 
there  is  always  a  chance  of  his  dealing 
with  it  so  as  to  increase  the  cost  of  get- 
ting the  money  paid  out." 

There  are  other  cases  to  the  same 
effect.  But  then  there  are  two  cases 
which  are  said  to  be  contrary,  and  I 
think  they  are.  The  first  is  the  case  of 
In  re  Jones's  Trust  Estate  (6) ;  that  case 
is  so  shortly  reported  in  the  Weekly  Re- 
porter that  I  do  not  understand  the 
ground  of  the  decision.  Vice-Chancellor 
James,  in  giving  judgment,  says :  "  The 
company  must  pay  the  costs  of  there-invest- 
ment. A  man  whose  land  is  taken  may 
say  he  wants  land  in  return,  and  the 
slight  alteration  in  the  trust  is  immaterial. 
The  company,  however,  is  not  liable  to 
pay  the  costs  of  the  mortgagees,  but  they 
will  of  course  have  them  out  of  the  fund." 
As  I  said  before,  I  do  not  understand  the 
ground   of  the  decision ;   and,  therefore, 
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that  case  is  not  to  me  such  an  authority 
as  it  would  have  been  if  the  circumstances 
of  the  case  had  been  more  fully  stated  in 
the  report ;  there  may  have  been  some 
special  circumstances  in  that  case.  The 
other  case  is  In  re  Gough'a  Trusts  (5). 
There,  at  the  time  the  land  was  taken,  it 
was  settled  on  a  person  for  life,  with  re- 
mainders over.  After  the  company  had 
taken  the  land  and  paid  the  purchase- 
money  into  Court,  some  of  the  persons 
entitled  in  remainder  mortgaged  their  re- 
versionary interests.  [His  Lordship,  after 
reading  the  marginal  note  of  the  case, 
continued  :]  I  confess  that  I  do  not  under- 
stand that  decision  at  all :  it  was  not  a 
question,  as  the  report  states,  whether  or 
not  the  company  should  pay  the  mortgagees' 
costs  of  the  petition,  but  whether  the  com- 
pany should  pay  the  costs  of  proving  the 
mortgages;  and  I  do  not  see  how  the 
money  could  have  been  paid  out  without 
that  proof.  The  petition  was  presented 
by  the  owners  of  the  equity  of  redemp- 
tion (then  in  possession)  and  their  mort- 
gagees, and  they  both  appeared  by  the 
same  counsel.  Vice-Chancellor  Bacon,  in 
giving  judgment,  says  :  "  The  practice,  as 
laid  down  by  the  more  recent  authorities, 
seems  to  be  that,  after  the  payment  of 
the  purchase-money  into  Court,  there  is 
an  end  of  liability  on  the  part  of  the  com- 
pany to  costs  occasioned  by  dealings  wdth 
the  fund  by  the  owners  themselves."  The 
more  recent  authorities  there  referred  to 
were,  apparently,  two  text-books ;  but  the 
authorities  do  not  seem  to  bear  out  the 
text-books;  and  I  do  not  see  any  case 
cited  as  leading  to  that  conclusion  except 
In  re  Joneses  Trust  Estate  (6).  The  Act 
of  Parliament  says,  in  section  80,  that 
the  company  are  to  pay  all  the  costs  occa- 
sioned by  their  taking  possession  of  land 
under  their  compulsory  powers,  **  except 
such  as  are  occasioned  by  litigation  be- 
tween adverse  claimants ; "  and  I  do  not 
find  that  the  Act  says  anything  about  the 
costs  of  matters  (subsequent  to  the  pay- 
ment into  Court)  between  the  persons 
entitled.  The  decision  in  In  re  bough's 
Trusts  (5)  is,  I  think,  inconsistent  with 
the  earlier  authorities,  and  with  the  later 
case  before  Mr.  Justice  Kay. 

I  hold,  therefore,  that  the  mortgagee 
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has  been  properly  served,   and  he  must 
have  his  costs. 

As  to  the  second  point,  he  is  only 
entitled  to  be  paid  by  the  corporation  the 
sum  of  42«.  for  his  costs  of  appearance, 
and  the  costs  of  serving  the  petition  upon 
him ;  and  he  must  add  the  balance  of  his 
costs  to  his  security. 


Solicitors — ^Waterhouse,  Winterbotham  &  Har- 
rison, agents  for  Winterbothams  k  Gumey, 
Cheltenham,  for  petition  and  some  of  the 
mortgagees  ;  Mear  &  Fowler,  for  the  remain- 
ing mortgagees ;  Peacock  &  Goddard,  agents 
for  £.  T.  Brydges,  Cheltenham,  for  corpora- 
tion. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.  J. 
LiNDLBT,  L.J. 

Lopes,  L.J.      >      smart  v,  tranter. 
1890. 
Jan.  30,  31.  J 

Husband  and  Wife — WiU  of  Wife  having 
no  Testame^itary  Capacity — General  Grcmt 
of  Probate — Action  of  Husband  against 
Executor  in  Clhomcefry  Division — Title  of 
Executor. 

The  mere  appoinPment  of  am,  executor, 
and  the  grant  by  the  Probate  Division  of 
probate  to  the  person  na/med  as  executor, 
does  not  amou/nt  to  an  admission  of  the 
capacity  of  the  testator  or  testatrix  to  dis- 
pose beneficially  of  the  property  which  the 
executor  gets  in  by  virtue  of  t/ie  probate. 
So,  where  a  married  woman  who  was  en- 
tided  to  two  choses  in  action  had,  without 
any  testamentary  capacity  by  assent  of  her 
husband  or  otherwise,  made  a  will  appoint- 
ing  an  executor  and  bequeathing  her  pro- 
perty awayjrofti  her  husband,  and  probate 
of  the  will  had  been  gra7ited  to  the  executor 
in  general  form,  in  accordance  tcith  tJie 
Probate  Rules,  March,  1887,— Held  {re- 
versing the  decision  of  Kay,  J.),  tnat 
aWwugh  her  husband  could  not  ha/ve  su>ed 
the  person  liable  to  his  wife  in  respect  of 
the  choses  in  action  wit/iout  taking  out 
administration  to  her  estate,  such  choses  in 
action  forming  part  of  her  assets ^  yet^  having 
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the  beneficial  itUereet  in  them  when  gat  in 
by  the  executor,  he  could  sue  such  executor 
in  respect  of  such  interest  in  the  Chancery 
Division  toithoui  taking  proceedings  to  re- 
call probate  or  obtain  administration  to  his 
deceased  wife. 

Appeal  from  a  decision  of  Eaj,  J.  The 
case  is  reported  58  Law  J.  Eep.  Ohanc. 
183. 

The  plaintiff  in  the  action  was  the  hus- 
band of  a  lady  whom  he  had  married  before 
the  Married  Women's  Property  Act,  1882, 
came  into  operation,  and  who  had  died  on 
the  3rd  of  July,  1887,  having  made  a  will 
whereby  she  appointed  the  defendants 
executors,  and  purported  to  leave  all  her 
property  upon  trust  for  her  mother  for 
life,  with  remainder  to  her  brothers  and 
sisters. 

The  plaintiff  had  entered  a  caveaA  against 
the  proof  of  the  will,  but  afterwards  with- 
drew it,  and  probate  was  then  granted  to 
the  defendant,  one  of  the  executors,  in 
the  general  form  according  to  the  Probate 
Rules  of  March,  1887,  rules  15  and  18. 

The  plaintiff  brought  this  action  against 
the  defendant,  claiming  as  against  him  a 
legacy  of  50^.  to  which  his  wife  was  entitled 
on  the  death  of  her  mother,  who  was  still 
living,  and  a  debt  of  100/.  owing  to  his 
wife  from  her  brother,  which  had  not  been 
reduced  into  possession,  alleging  that  his 
wife  had  no  power  to  dispose  of  either  of 
the  sums  without  his  assent,  and  which 
assent  had  never  been  given,  and  claiming 
that  the  defendant  should  transfer  and 
assign  both  the  said  sums  to  the  plaintiff. 

Before  Kay,  J.,  it  was  stated  that  the 
wife  had  no  separate  property  or  any  tes- 
tamentary power  of  appointment ;  but  it 
had  been  since  ascertained  that  she  was 
entitled  to  a  small  amount  of  separate 
estate. 

Kay,  J.,  had  held  that  the  plaintiff 
could  not  dispute  the  executor's  title  to 
these  two  choses  in  action  in  the  Chancery 
Division,  but  that  his  proper  course  was 
to  take  proceedings  in  the  Probate  Division 
to  recall  the  probate  and  obtain  adminis- 
ti-ation  to  his  wife. 

The  plaintiff  appealed. 

NapuT  ffiggins,  Q,C,,  and  Barnard,  for 
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the  appellant. — ^TJnder  the  Married  Wo- 
men's Property  Act,  1882,  ss.  1  and  2^ 
every  woman  married  after  1882,  and  every 
woman  married  before  1882  as  regards 
property  and  things  in  action  acquired 
after  1882,  can  convey  and  dispose  of  her 
property  as  if  she  were  a,  feme  aole,  and  the 
concurrence  of  her  husband  in  any  dis- 
position is  not  necessary.  This  Act  having 
made  such  a  large  alteration  in  the  tes- 
tamentary powers  of  married  women,  new 
rules  were  promulgated  in  the  Probate 
Division  on  the  29th  of  March,  1887,  and, 
under  rules  15  and  18  of  these  rules,  in 
a  grant  of  probate  of  the  will  of  a  married 
woman  it  shall  not  be  necessary  to  recite 
in  the  grant,  or  in  the  oath  to  bind  the 
same,  the  separate  personal  estate  of  the 
testatrix,  or  the  power  or  authority  under 
which  the  will  has  been,  or  purporto  to 
have  been,  made.  The  probate  shall  take 
the  form  of  ordinary  grants  of  probate, 
without  any  exception  or  limitation,  and 
issue  to  an  executor  or  other  person  in  the 
usual  course  of  representation  to  take  the 
same.  The  appellant  here  was  married  to 
the  testatrix  before  the  Married  Women's 
Property  Act,  1882,  came  into  operation. 
The  testatrix  died  in  July,  1887,  having 
made  a  will.  The  appellant  entered  a 
ccuoeat  against  the  proof  of  the  will,  bat 
withdrew  it  on  the  14th  of  November, 
1887,  but  gave  notice  to  the  executor 
named  in  the  will,  both  before  and  after 
he  obtained  probate,  that  he  claimed  to  be 
entitled  to  two  sums  of  money  disposed  of 
by  the  will,  and  asking  the  executor  not 
to  part  with  them,  l^e  executor  would 
not  give  the  undertaking,  and  the  appel- 
lant then  brought  this  action.  Kay,  J., 
dismissed  the  action  on  the  ground  that 
our  proper  course  was  to  take  proceedings 
in  the  Probate  Division  to  recall  the  pro- 
bate. That  we  cannot  do  if  the  testatrix 
had  any  separate  estate ;  and  since  the  case 
was  decid^  in  the  Court  below  it  has  been 
discovered  that  the  testatrix  was  entitled 
to  certain  separate  estate.  With  regard 
to  the  sums  of  money,  the  husband  is  equi- 
tably entitled  to  them,  and  the  person  to 
whom  probate  of  the  will  has  been  granted 
is  trustee  for  him.  No  doubt  the  husband, 
to  get  the  legal  title  to  them,  must  obtain 
administration,  but  the  executor  holds  them 


Digitized  by 


Google 


Vol.  59.] 


MICHAELMAS  1889  to  MICHAELMAS   1890. 


365 


Smart  ▼.  Tranter,  App. 

on  trost  for  him — In  re  Lam\heri%  JSstcUe  ; 
Stanton  v.  Lambert  (1 ).  Where  a  wife  died 
intestate,  and  her  husband  afterwards  died 
without  having  taken  out  administration 
to  her,  the  Ecclesiastical  Court  granted 
administration  to  the  next-of-kin  of  the 
wife,  and  not  to  the  representative  of  the 
husband.  But  such  administrator  was  in 
equity  considered  a  trustee  for  the  repre- 
sentative of  the  husband — Hwm/phn'ey  v. 
BviXliW.  (2),  EVaoU  v.  Collier  (3),  Squ^  v. 
Wyn  (4),  and  Cart  v.  Reea  (5).  Under 
the  old  practice  of  the  Probate  Court, 
probate  to  the  will  of  a  married  woman 
was  limited  to  such  property  as  she  could 
dispose  of  by  will.  Now,  under  the  new 
rules,  which  have  statutory  force,  probate 
is  granted  in  general  terms,  and  any  per- 
son claiming  to  be  executor  of  a  married 
woman  can  go  to  the  Probate  Court,  and 
is  prima  facie  entitled  to  probate,  without 
any  limitation ;  but,  having  obtained  pro- 
bate, he  is  trustee  for  the  husband  of 
property  to  which  the  husband  is  equitably 
entitled.  We  cannot  go  to  the  Probate 
Court  to  get  the  probate  recalled,  because 
the  probate  granted  is  in  accordance  with 
rules  15  and  18  of  the  new  rules.  We 
submit,  therefore,  that  we  are  entitled  to 
the  relief  claimed  in  this  action. 

They  cited  also  In  the  goods  of  Amelia 
Price  (6). 

Wkiukome^  Q.C.,  and  Eustaoe  Smith,  for 
the  respondents. — ^The  decision  of  Kay,  J., 
is  right.  The  Probate  Court  is  the  proper 
Court  to  determine  the  question.  The 
Ecclesiastical  Court  had  no  power  to  de- 
termine any  question  with  regard  to  the 
separate  estate  of  a  married  woman,  and 
therefore  it  simply  granted  probate  of  a 
married  woman's  will  limited  to  such  pro- 
perty as  she  had  power  to  dispose  of  by 
will,  leaving  the  question  as  to  separate 
estate  to  be  determined  by  the  Court  of 
Chancery.  The  Divorce  Act  of  1857  gave 
the  Probate  Court  power  to  a  certain  ex- 
tent to  decide  questions  with  regard  to 

(1)  57  Law  J.  Rep.  Chanc.  927 ;  Law  Rep. 
39  Ch«  D.  626. 

(2)  1  Atk.  468. 
(8)  3  Atk.  626. 
(4)  1  P.  Wms.  378. 
(6)  1  P.  Wms.  381. 

(6)  66  Law  J.  Bep.  P.,  D.  &  A.  72  ;  Law  Bep. 
12  P.  D.  137. 


separate  estate ;  but  we  find  that  the  ques- 
tions were  generally  determined  by  the 
Court  of  Chajicery.  Since  the  Judicature 
Act  the  Probate  Court  has  had  full  power 
to  determine  all  questions.  Here  probate 
has  been  granted  to  the  respondent  of  the 
testatrix's  will  in  general  terms,  in  accord- 
ance with  rules  15  and  18,  and  his  title 
cannot  be  disputed  in  this  action.  Under 
the  grant  of  probate  he  has  a  complete 
title  which  can  only  be  revoked  by  the 
Probate  Court,  and  we  have  already  pointed 
out  that  that  Court  now  has  power  to  de- 
termine all  questions  which  may  arise  in 
the  matter. 

The  appointment  of  executors  by  the 
Court  amounts  to  a  disposition  to  a  certain 
extent  of  the  property  of  the  testatrix,  and 
the  person  to  whom  the  grant  of  probate 
has  been  made  becomes  an  ofiicer  of  the 
Court,  to  get  in  the  assets,  pay  the  debts, 
&c, ;  and  the  plaintiff  coming  and  suing 
the  executor  as  executor  can  only  claim 
the  balance  which  remains  in  the  executor's 
hands  after  discharging  all  liabilities.  But 
the  plaintiff  is  in  fact  claiming  to  have  the 
assets  handed  over  to  him  tree  from  any 
liability  to  bear  thereout  the  charges  which 
the  executor  would  have  to  bear. 

They  cited  In  re  Thorp  ;  Thorp  v.  Mao- 
donald  (7). 

Cotton,  L.J. — ^A  very  learned  argument 
has  been  addressed  to  us  with  reguxl  to  a 
veiy  small  sum.  This  is  an  appeal  from  a 
judgment  of  Mr.  Justice  Ray,  who  decided 
that  the  plaintiff,  the  husband  of  the 
deceased,  one  of  whose  executors  the  de- 
fendant is,  is  not  entitled  to  any  judg- 
ment in  his  fia>vour  in  this  action,  but 
that  he  must  go  to  the  Probate  Division 
and  get  the  grant  of  probate  which  has 
been  made  to  the  defendant  revoked, 
and  a  grant  of  letters  of  administration 
to  himself  in  respect  of  any  property  which 
his  wife  could  not  dispose  of  by  wil. 

The  subject-matter  of  the  plaintiff's 
claim  IB  two  chosee  in  action  of  his  wife, 
which  did  not  flEJl  into  possession  during 
her  life,  but  still  remained  chosea  in  action 
forming  part  of  her  estate  at  her  death. 
She  purported  to  make  a  will,  and  ap- 
pointed two  executors.     According  to  the 

(7)  Law  Eep.  3  P.  D.  76, 
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present  practice  of  the  Probate  Division 
as  laid  down  by  a  recent  order,  the  Court 
does  not  now,  as  formerly,  grant  probate 
to  the  persons  named  as  executors  limited 
to  so  much  as  the  married  woman  had 
power  to  dispose  of  by  will,  accompanied 
by  a  grant  of  administration  ccBterorum  to 
the  husband,  but  the  grant  of  probate  is 
in  general  terms.  The  Court  has  taken 
upon  itself  to  say  that  the  testatrix,  al- 
though a  married  woman,  has  power  to 
make  a  will  as  regards  her  separate  estate, 
and  as  regards  any  property  which  may 
have  come  to  her  after  the  passing  of  the 
Married  Women's  Property  Act ;  and  so, 
without  entering  into  the  question  whe- 
ther there  is  any  property  which  she  was 
not  able  to  dispose  of,  and  which  would 
go  to  the  husband,  makes  a  general  grant 
of  probate  to  the  persons  named  by  her  as 
executors,  instead  of  a  limited  grant  to 
them  and  a  ccBterorum  grant  to  the  hus- 
band. 

Mr.  Justice  Kay  has  held  that  the 
husband  could  not  claim  anything  from 
the  executors;  they  assert  title  to  the 
whole ;  but  that  he  must,  if  desirous  of 
asserting  his  claim  to  the  property,  obtain 
from  the  Probate  Division  a  limited  grant 
of  probate  to  the  executors,  and  a  cceteronum 
grant  to  himself.  That  was  on  the  foot- 
ing that  a  husband  on  the  death  of  his 
wife  could  only  claim  her  choses  in  action 
not  reduced  into  possession  on  taking  out 
administration  to  her  estate,  and,  not 
having  done  so,  he  could  not  make  his 
claim;  and  that  by  bringing  this  action 
against  the  executors  he  had  admitted  a 
title  in  them  to  all  the  estate  of  his  wife 
which  the  probate  purported  to  give.  I 
think  that  there  is  a  fallacy  there.  How 
came  it  that  the  husband  could  not  obtain 
his  wife's  choses  in  action  without  taking 
out  administration  to  her  ?  It  was  because 
her  choeea  in  auction  not  reduced  into 
possession  were  assets  of  the  wife,  to  which 
the  husband  was  entitled  by  virtue  of 
section  25  of  the  Statute  of  Frauds,  which 
prevented  the  Statute  of  Distributions 
giving  any  right  to  the  next-of-kin  to 
the  prejudice  of  the  husband's  previously 
existing  right.  And  it  is  under  the  effect 
of  that  statute  that,  notwithstanding  the 
Statute  of  Distributions,  the  husband  is 
entitled  to  what  were  assets  of  the  wife 


which  she  had  no  power  to  dispose  of  by 
will,  and  which  but  for  that  clause  in  the 
Statute  of  Frauds  would  have  gone  to  her 
next-of-kin  under  the  Statute  of  Distribu- 
tions. These  choses  in  action  were  her 
assets,  but  assets  which,  having  regard  to 
the  then  existing  law,  she  cotdd  not  dis- 
pose of  by  will  because  they  came  to  her 
before  the  Married  Women's  Property 
Act,  1882,  was  passed,  and  were  not  settled 
to  her  separate  use.  How  is  the  husband 
deprived  of  his  rights  as  against  the 
executor  to  that  portion  of  her  estate 
which  she  could  not  dispose  of  by  will, 
and  which  accordingly  forms  the  undis- 
tributed personal  estate  of  the  wife?  If 
there  had  not  been  a  husband  surviving, 
the  next-of-kin  would  have  claimed  it 
under  the  Statute  of  Distributions  as  an 
estate  not  disposed  of  by  will ;  but  here 
the  husband  is  entitled  to  that  part  of  the 
estate  of  his  wife  which  she  could  not  dis- 
pose of  by  will.  It  seems  to  me  that  the 
husband,  in  respect  of  the  beneficial  right 
which  he  had,  ^though  he  could  not  sue 
the  person  who  was  liable  for  these  choses 
in  action  to  his  wife  without  taking  out 
administration  to  her,  still  is  entitled  to 
the  benefit  of  them ;  and  if  the  executors 
imder  the  grant  of  probate  are  entitled  to 
sue  such  person  and  obtain  these  choses  in 
auction,  he,  the  husband,  can  sue  the  execu- 
tors for  them  as  being  their  cestui  que 
trust,  as  a  person  beneficially  entitled  to 
the  personal  estate  which  they  have  the 
right  to  get  in. 

But  it  is  said  that  the  plaintiff  is  wrong, 
and  must  go  to  the  Probate  Court ;  and 
Mr.  Justice  Kay  has  so  held  because  it 
is  said  the  appointment  of  an  executor 
amounts  to  a  disposition  to  some  extent 
of  the  property  of  the  woman  or  man  who 
makes  a  will  appointing  executors.  Here 
it  is  said  a  married  woman  makes  a  will 
and  appoints  executors,  and  that  will  has 
at  present  been  admitted  to  probate,  and 
the  effect  of  that  is  to  give  to  the  executors 
power  to  dispose  of  property.  It  must 
be  disposed  of  according  to  their  oaths 
— ^that  is,  they  must  dispose  of  it  in  pay- 
ing debts  and  in  performing  the  other 
duties  imposed  by  the  will — ^that  is,  of 
paying  legacies  and  residuary  legatees. 
But  that  is  a  fallacy ;  the  mere  appoint- 
ment of  executors  does  not  amount  to  an 
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admission  that  the  testatrix  can  appoint 
beneficially  by  the  will  all  the  property 
which  the  executors  get  in  by  virtue  of 
the  probate.  It  enables  them,  as  persons 
who  are  recognised  by  the  Probate  Court 
as  being  the  persons  named  by  the  testator 
or  testatrix,  to  get  in,  whether  it  has  been 
beneficially  disposed  of  or  not,  the  estate 
and  assets  of  the  deceased.  The  chosea  in 
action  in  the  present  case  are  assets  of  the 
deceased,  although  her  husband  could  not 
have  claimed  t£em  without  taking  out 
administration ;  and  if  after  the  death  of 
the  husband,  he  not  having  got  in  the 
assets,  not  having  taken  out  administra- 
lion,  somebody  else  takes  out  administra- 
tion to  the  deceased  wife,  that  person 
could  get  them  in,  but  would  be  a  trustee 
of  the  property  when  got  in  for  the  per- 
sonal representative  of  the  deceased  hus- 
band. The  mere  appointment  in  this  case 
of  executors,  and  grant  of  probate  to  them 
in  general  form  by  the  Probate  Court,  did 
not  amount  to  a  recognition  of  the  right 
of  the  testatrix  to  dispose  beneficially  of 
this  particular  property,  but  merely  treated 
the  persons  named  as  executors  as  the 
persons  recognised  by  the  Probate  Court 
as  entitled  to  get  in  everything  forming 
part  of  her  assets.  That  ingenious  argu- 
ment fsils. 

I  think  the  plaintiff  is  entitled  to  say, 
"  I  am  the  beneficiary  entitled  to  that  part 
of  my  wife's  assets  when  got  in  by  the 
executors."  But  in  what  position  is  he  to 
take  them  f  He  must  take  them  subject  to 
the  same  liabilities  as  he  would  have  been 
imder  if  he  had  taken  out  administration. 
He  would  have  had  to  pay  the  costs  of 
taking  out  administration,  and  any  debts  of 
bis  deceased  wife,  for  there  might  be  debts 
of  his  wife's  contracted  by  her  when  a 
single  woman,  and  which  would  be  payable 
out  of  this  property.  It  is  said  that  there 
were  debts  of  the  wife  in  this  case ;  but 
these  must  be  debts  of  the  married  woman 
if  they  are  to  be  payable  out  of  her  assets. 
I  am  not  dealing  now  with  the  separate 
estate.  There  might  have  been  liabilities 
contracted  by  her  with  reference  to  her 
separate  estate,  but  these'are  not  debts  of 
a  married  woman  in  the  proper  sense  of 
the  word — ^that  is,  debts  payable  by  her 
administrator  or  executor  out  of  her 
assets — ^but  merely  debts  in  the  view  of  a 
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Court  of  equity,  according  to  which  a 
married  woman,  although  not  capable  by 
law  of  contracting,  might  with  reference  to 
her  separate  estate  contract  so  as  to  create 
liabilities  which  must  be  discharged  out  of 
that  estate.  But  there  do  not  appear  to 
be  any  debts  which  would  be  payable  by 
her  administrator  as  such  out  of  her  assets. 
We  must  therefore  declare  that  the  plain- 
tiff is  entitled  to  these  disputed  assets, 
subject  to  the  payment  of  the  probate  and 
testamentary  expenses  properly  incurred 
by  the  executors  with  reference  to  her 
estate. 

There  appearing  to  be  no  debt  of  the 
wife  or  funeral  expenses  properly  payable 
out  of  her  estate — I  say  nothing  about 
the  separate,  estate,  that  is  untouched  by 
om*  judgment,  which  only  has  reference  to 
the  choses  in  action  of  the  wife — we  must 
discharge  the  order  of  Mr.  Justice  Kay 
and  order  repayment  to  the  plaintiff  of 
the  costs  ordered  to  be  paid  by  him  to  the 
executors.  The  defendants,  no  doubt,  by 
their  ingenuity,  have  persuaded  the  Judge 
to  make  an  order  which  we  hold  to  be 
erroneous,  and  so  we  must  give  the  plain- 
tiff the  costs  of  the  appeal  for  setting  that 
right. 

With  reference  to  the  whole  costs  of 
th^  action  I  am  not  well  satisfied  with 
the  terms  of  the  claim  made  by  the  plain- 
tiff's notice ;  but  that  notice  was  sent  to 
the  executors  before  they  took  out  pro- 
bate, and  after  receipt  of  the  notice  of 
the  plaintiff's  claim  they  still  persisted  in 
taking  out  probate,  and  they  really  by 
their  action,  without  knowing  whether 
there  was  any  possible  estate  to  which 
the  probate  cotdd  be  useful,  caused  the 
whole  of  this  litigation.  But  I  think  it 
would  be  wrong  to  make  them  pay  any 
costs  except  the  costs  of  the  appeal,  and, 
with  that  exception,  each  party  must  bear 
his  own  costs  of  the  action. 

LiNDLEY,  L.J. — A  small  sum  of  money 
is  in  dispute,  but  it  has  raised  a  discus- 
sion of  considerable  importance,  and  the 
legal  point  involved  is  obscure  and  diffi- 
cidt. 

It  is  an  action  by  a  husband  against 
persons  who  have  obtained  probate  of  the 
will  of  his  late  wife — ^part  of  her  assets 
consisting  of  reversionary  choses  in  action 
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which  had  not  been  reduced  into  posses- 
sion. The  husband  says  by  his  claim, 
"  Hand  these  assets  over  to  me/'  and  the 
defendants,  the  executors,  oppose  that 
demand.  Mr.  Justice  Kay  has  adopted 
the  view  that  the  husband  has  no  locus 
standi,  that  he  cannot  claim  even  firom 
the  defendants  the  assets  of  his  wife  unless 
he  can  get  the  probate  granted  to  them 
recalled,  and  administration  to  her  estate 
granted  to  him.  That  is  an  intelligible 
view,  but  having  considered  the  case  I 
think  Mr.  Justice  Kay  has  taken  an  erro- 
neous view  of  the  position  of  the  husband. 
TTia  rights  involve  for  their  elucidation 
some  enquiry  into  the  old  law.  The  posi- 
tion of  the  husband  will  be  found  ex- 
plained accurately  and  clearly  in  2  WiUiams 
an  Exemtors  (7th  ed.),  p.  1488,  "  It  has 
been  shewn  that  the  husband  is  entitled 
to  the  grant  of  administration  of  his  wife's 
effects  " — of  that  there  is  no  doubt — "  and 
consequently,  before  the  Statute  of  Dis- 
tributions, he  was  entitled,  as  all  ad- 
ministrators were,  to  the  exclusive  enjoy- 
ment of  the  residue." 

That  is  true  enough.  The  consequence 
of  that  was  that  as  the  law  then  stood  he 
took  all,  whatever  it  might  be.  The  Statute 
of  Distributions  was  passed  altering  that 
law  as  regards  administrators  generally, 
and  there  were  some  expressions  in  it, 
especially  in  the  7th  section,  which  pro- 
vided that  if  there  is  no  wife  then  the 
estate  should  be  distributed  amongst  the 
children,  and  a  doubt  arose  whether  that 
had  not  altered  the  law  as  regards  the 
husband.  That  doubt  was  set  at  rest  by 
a  clause  introduced  into  the  Statute  of 
Frauds,  section  25,  which  provided  that 
neither  the  Statute  of  Distributions  nor 
anything  therein  contained  ^' shall  be 
construed  to  extend  to  the  estates  of 
femes  covert  that  shall  die  intestate, 
but  that  their  husbands  may  demand 
and  have  administration  of  their  rights, 
credits,  and  other  personal  estates,  and 
recover  and  enjoy  the  same  as  they  might 
have  done  before  the  making  of  the  said 
Act."  That  left  the  husband  where  he 
was  before  the  Act,  but  it  gave  rise  to 
another  doubt.  It  is  that,  since  the 
Statute  of  Frauds,  if  a  husband  takes 
out  administration  he  can  get  the  rever- 
sionaiy  chases  in  action  of  his  wife ;  but  if  he 


does  not,  the  Statute  of  Frauds  does  not 
apply,  and  in  whom  is  the  right  to  these 
choses  in  action  vested  1 

That  doubt  was  solved  very  early,  in  the 
case  of  Cart  v.  Bees  (5),  (cited  by  the  Lord 
Chancellor  Cowper,  who  gave  judgment  in 
Squib  V.  Wyn  (4)).  There  "a  wife  died 
possessed  of  choses  in  actiony  and  the  hus- 
band survived,  and  died  without  taking 
out  letters  of  administration  to  his  wife, 
after  which  the  next-of-kin  of  the  wife 
administered  to  her,  and  Lord  Parker  held 
that  the  administrator  to  the  wife  was  but 
a  trustee  for  the  executor  of  the  husband, 
the  right  to  the  wife's  choses  in  acUon 
being  by  the  Statute  of  Distributions  vested 
in  the  husband  as  next-of-kin  to  the  wife ; 
and  whereas  there  is  a  proviso  in  29  Car. 
2,  saying  that  the  Statute  of  Distributions 
shall  not  extend  to  the  estates  oi  femes  covert 
that  die  intestate,  but  that  their  husbands 
may  have  administration  of  their  personal 
estate  as  before  the  making  of  the  Act. 
His  Lordship  said,  this  clause  was  made  in 
favour  of  the  husband  and  not  to  his  pre- 
judice; so  that  it  was  intended  by  the 
Parliament  that  the  husband  should  be 
within  the  Statute  of  Distribution  so  as  to 
take  the  wife's  choses  in  action,  as  to  his 
benefit,  but  should  not  be  within  the  same, 
as  to  his  prejudice ;  and  that  this  was  not 
a  new  point,  but  had  been  settled,  and 
upon  very  good  reason — for,  were  the 
construction  to  be  otherwise,  the  husband 
of  the  wife  intestate  would  be  in  a  worse 
case  than  the  next-of-kin,  though  ever  so 
remote,  which  was  not  the  intent  of  the 
statute." 

There  are  other  cases  on  the  same  point 
to  be  found  in  WiUiams,  p.  1489,  which 
have  settled  the  doubt,  and  have  laid  down 
that  in  regard  to  the  reversionary  choses  in 
action  of  the  wife,  the  husband,  if  he  sur- 
vives, is  beneficially  entitled  to  them,  and 
that  if  he  takes  out  administration  he  is 
entitled  to  them  in  law  and  in  equity ;  but 
if  he  dies  without  having  taken  out  ad- 
ministration the  legal  personal  represen- 
tative of  the  wife  is  the  person  to  get 
them  in,  but  that  having  got  them  in  he 
holds  them  in  trust  for  the  husband. 
How  does  that  view  affect  the  right  of  the 
husband  in  this  case  ?  TiU  lately  it  waa 
the  practice  of  the  Ptobate  Court  to  grant 
administration  to  the  estates  of  married 


Digitized  by 


Google 


MIGHAELMAS  1889  to  MCHAETiTffAS  1890. 


Vol.  59.] 

Smart  ▼.  Tranter,  App, 
women  in  what  may  be  called,  in  apopular 
sense,  a  double  form.  If  she  made  a  will 
and  appointed  executors,  the  executors 
would  take  out  administration  as  to  some 
assets,  and  the  husband  would  take  out 
administration  as  to  the  rest. 

After  the  Married  Women's  Property 
Act,  1882,  that  course  was  found  embar- 
rassing in  practice.  If,  for  instance,  there 
were  two  legal  personal  representatives  of 
the  wife,  to  which  of  them  was  a  person 
indebted  to  the  wife  to  make  payment) 
So  the  practice  of  the  Probate  Court  was 
altered  in  1887,  when  the  present  rule 
was  made ;  and,  in  conformity  with  that 
rule,  where  a  married  woman  dies  leaving 
a  will  the  Court  grants  probate  to  her 
executors  in  geneial  terms,  and  will  not 
grant  partial  probate  to  one  person  and 
letters  of  administration  as  to  part  of  her 
property  to  another.  But  that  alteration 
cannot  affect  the  rights  of  parties  to  pro- 
perty. It  is  a  mere  matter  of  machinery. 
The  machinery  has  been  adopted  here, 
and  the  defendants  have  obtained  probate 
of  the  wife's  will.  They,  therefore,  are  the 
only  persons  entitled  in  this  country  to 
get  in  her  personal  estate.  It  does  not 
matter  whether  she  can  dispose  of  them 
by  will  or  not.  These  reversionary  chosea 
in  action  form  part  of  her  estate,  as  is 
proved  by  the  old  cases,  which  shew  that 
no  one  could  get  them  in  without  taking 
out  administration  to  her  estate. 

Bearing  in  mind  that  this  marriage  was 
before  the  Act  of  1882  was  passed,  the 
mode  of  dealing  with  these  particular 
assets  is  clear  enough.  They  are  assets  of 
the  wife;  they  belong  to  the  husband. 
She  cannot  -mil  them  away  without  his 
consent,  but  it  is  just  conceivable  that  at 
common  law,  without  reference  to  sepa- 
rate estate,  there  might  be  debts  of  the 
wife  contracted  properly  payable  out  of 
those  assets — e.^.,  a  debt  incurred  before 
marriage  which  was  unsatisfied ;  or,  again, 
the  married  woman  might  be  a  sole  trader 
under  the  custom  of  the  city  of  London. 
If  there  were  any  such  debts  they  would 
come  out  of  her  assets  in  priority  to  any- 
thing else.  It  is  obvious  there  were  no 
such  things  here.  It  is  obvious  that  there  is 
no  use  in  having  an  enquiry,  as  there  are 
no  debts  properly  payable  out  of  these 
particular  assets.  It  is  a  theoretical  pos- 
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sibility,  but  one  with  which  we  have 
nothing  to  do.  The  result  will  be  that, 
subject  to  the  payment  of  probate  and 
testamentary  expenses,  these  assets  belong 
to  the  husband,  and  he  is  entitled  to  a 
declaration  to  that  effect. 

On  the  question  of  costs  both  parties 
are  in  the  wrong.  The  husband  claimed 
too  much,  and  the  executors  have  set  him 
at  defiance.  I  think  the  nearest  approach 
we  can  get  to  doing  justice  is  to  give  the 
husband  the  costs  of  the  appeal,  and  to 
give  him  the  costs  already  paid  by  him, 
and  each  party  to  bear  his  own  costs  of 
the  action.  I  say  that  because  one  cannot 
help  feeling  that  there  was  a  certain 
amount  of  embarrassment  on  the  part  of 
the  executors,  and  they  have  fought  this 
daim  on  that  account. 

LoPBS,  L.J. — ^The  form  in  which  pro- 
bate is  granted  does  not  alter  the  right  of 
the  beneficiaries.  When  that  is  borne  in 
mind  I  do  not  think  the  case  is  so  difficult 
to  deal  with  as  it  at  first  sight  appeared. 
It  appears  to  me  that  the  executors  are  the 
proper  persons  to  get  in  these  outstanding 
cho8e8  in  action  of  the  wife,  and  that  the 
husband  will  subsequently  get  payment 
from  the  executors,  subject  only  to  the  same 
deductions  as  they  would  have  been  sub- 
ject to  if  the  husband  had  taken  out  ad- 
ministration under  the  old  practice. 

I  agree  with  what  has  been  said  by  the 
other  members  of  the  Court  on  the  other 
points. 

SolidtoiB— Collyer-Brifitow,  Bussell  k  Hill, 
agents  for  Wood  &  Awdry,  Chippenham, 
for  plaintiff ;  Morse,  Hewitt  k  Farman,  agents 
for  A.  W.  Boodle,  New  Swindon,  for  defen- 
dant. 
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CHANCEBY  DIVISION. 


[N.S. 


North,  J.  *\  In  re  the  manohxsteb  royal 

1889.      I  IKFIRKARY. 

Dec.  17,    ^  THE MANOHBSTER  ROYAL  IKFIRM- 
18,  21.     J     ARYV.  THE  ATTORNEY-GENERAL. 

Corporation  —  Tniatee  —  Corporation 
holding  Funds  for  Charitable  Purposes — 
Trust  Investment  Act,  1889  (52  dh  53  Vict, 
c.  32),  ss.  3,  5,  6,  7,  and  9. 

A  corporation  incorporated  by  special 
Act  oj  Parliament  amd  holding  funds  for 
charitable  purposes  is  a  trustee  within  the 
meaning  of  the  Trust  Investment  Act,  1889, 
and  consequ^ently  is  entitled  to  invest  any 
trust  moneys  in  its  hamds  on  amy  of  the 
securities  specified  or  referred  to  in  section 
^  of  the  Act,  unless  expressly  forbidden  to 
do  so  by  the  instrument  creating  the  trust, 
A  trustee,  however,  who  has  not,  under  the 
instrument  creating  his  trust,  pouter  to  vary 
the  investments  comprised  in  such  instru- 
ment,  cannot  sell  existing  investments  for 
the  purpose  of  reinvesting  the  proceeds  in 
the  securities  specified  or  referred  to  in  sec- 
tion 3  of  the  Act. 

Originating  summons. 

The  Manchester  Royal  Infirmary  was  re- 
gulated by  four  special  Acts  of  Parliament. 
The  first  (48  Geo.  3.  c.  czxvii.)  was  passed 
in  the  year  1808,  and  was  entitled  '<  An 
Act  for  enabling  Sir  Oswald  Mosley,  Bart., 
to  grant  certain  lands  and  hereditaments 
in  the  parish  of  Manchester,  in  the  county 
palatine  of  Lancaster,  for  the  purposes 
of  the  Manchester  Infirmary,  dispensary, 
lunatic  hospital  and  asylum,  and  for  vest- 
ing the  property  and  efiects  belonging  to 
the  said  charity  in  trustees  for  the  bene- 
fit thereof."  Section  1  empowered  Sir 
Oswald  Mosley  to  grant  specified  lands 
to  trustees,  nominated  and  appointed  as 
therein  mentioned,  for  the  purpose  of  ac- 
ceptingand  taking  such  grants  by  the  major 
part  of  the  benefactors  and  subscribers  to 
the  said  charities  for  the  time  being,  upon 
the  trusts  and  for  the  purposes  therein 
mentioned,  which  grants  were  to  be  taken 
to  be  valid  and  effectual  notwithstanding 
the  Act  9  Geo.  2.  c.  36,  or  any  of  the 
Statutes  of  Mortmain,  and  the  trustees  for 
the  time  being  so  to  be  appointed  were 
immediately  empowered  and  enabled  to 
accept  and  take  the  same  grants. 

Section  2  :   "  The  property  of  all  and 


singular  the  money,  implements,  mate- 
rials, furniture,  goods,  chattels,  and  effects, 
matters,  and  things  whatsoever  already 
belonging,  due,  or  owing  to  the  said  in- 
firmary, asylum,  dispensary,  and  charities, 
or  the  subscribers  or  benefactors  thereto 
in  respect  or  on  account  thereof,  or  which 
shall  hereafter  be  purchased,  subscribed, 
contributed,  or  provided  for  the  purposes 
of  the  said  charities,  shall,  fix>m  and 
after  such  nomination  and  appointment  of 
trustees  as  aforesaid,  be  vested  in  such 
trustees  so  to  be  nominated  and  appointed 
asaforesaid,  theirezecutors,administrator8, 
and  assigns,  upon  the  trusts  and  for  the 
purposes  hereinafter  mentioned,"  and  the 
trustees  were  thereby  empowered  to  bring 
actions  for  the  recovery  of  property  of  or 
belonging  to  the  charity,  and  it  was  also 
provided  that  in  all  such  actions  it  should 
be  sufficient  to  state  generally  that  the 
property  for  which  the  action  should  be 
brought  was  the  property  of  "  the  trustees 
for  the  time  being  of  the  Manchester 
'  Infirmary,  specifying  the  names  of  the 
trustees." 

Section  4  :  "  The  said  trustees  so  to  be 
nominated  and  appointed  as  aforesaid,  and 
the  survivor  and  survivors  of  them,  and  the 
trustees,  executors,  and  administrators  of 
such  survivor  respectively,  shall  stand  and 
be  seized  and  possessed  of  and  interested 
in  the  hereditaments  and  premises  which 
have  been  so  demised  or  granted  as  afore- 
said, or  which  shall  or  may  be  granted  or 
otherwise  conveyed  or  assured  by  the  said 
present  Sir  Oswald  Mosley,  his  trustees 
or  assigns,  in  pursuance  of  the  power  and 
authority  hereinbefore  contained  in  that 
behalf,  and  also  of  and  in  all  and  singular 
the  moneys,  securities  for  money,  imple- 
ments, materials,  furniture,  goods,  chattels, 
and  effects,  matters,  and  things  whatsoever, 
which  may  become  vested  in  them  in  con- 
sequence of  this  Act  and  every  part  there- 
of respectively,  in  trust  for  and  for  the 
benefit  of  the  said  charities  and  charitable 
purposes  accordingly,  and  subject  to  the 
rules,  orders,  and  regulations  now  made 
and  used,  or  such  rules,  orders,  and  regu- 
lations as  shall  hereafter  be  made,  either 
with  respect  to  the  said  lands,  bidldings, 
hereditaments,  and  premises,  and  the  said 
goods  and  chattels  of  the  said  infirmary, 
dispensary,  lunatic  hospital  and  asylumi 
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In  re  Ma/nchetter  MoytU  Infirmary, 
or  with  respect  to  the  recommendation 
and  admission  of  patients,  or  otherwise 
relating  to  the  management,  reputation, 
and  government  of  the  said  charities  by 
the  major  part  of  the  bene&ctors  and  sub- 
scribers to  the  same  charities  for  the  time 
being." 

By  section  8  it  was  provided  that  the 
Act  should  be  printed  by  the  King's  prin- 
ter, and  that  a  copy  thereof  so  printed 
should  be  admitted  as  evidence  thereof  by 
all  Judges,  Justices,  and  others. 

The  second  Act  (5  Vict.  c.  1)  was  passed 
in  the  year  1 842.  Section  2  was  as  follows : 
"The  president,  treasurers,  deputy  trea- 
surers, benefactors,  and  subscribers  for 
the  time  being  of  and  to  the  Manchester 
Royal  Infirmary,  dispensary,  and  limatic 
hospital  or  asylum,  shall  be  incorporated  by 
the  name  of  *The  president,  treasurers, 
deputy  treasurers,  benefactors,  and  sub- 
scribers of  and  to  the  Manchester  Royal 
Infirmaiy,  dispensary,  and  lunatic  hospi- 
tal or  asylum,'  and  by  that  name  shall  be 
a  body  corporate  with  perpetual  succession 
and  a  common  seal,  and  with  power  to 
hold  and  retain  for  the  purposes  of  this 
Act  the  lands  comprised  in  the  several 
hereinbefore-mentioned  indentures,  and  all 
buildings  now  erected  or  to  be  hereafter 
erected  upon  the  said  lands  with  the 
appurtenances :  provided  always,  that  if 
any  member  of  the  said  corporation  shall 
be  guilty  of  a  breach  of  trust  or  any  mis- 
feasance in  respect  of  any  property  or 
lands  belonging  to  the  Manchester  In- 
firmary, dispensary,  and  limatic  hospital 
or  asylum,  or  either  of  them,  whether 
under  the  sanction  of  the  corporation  seal 
or  not,  he  shall  be  subject  to  the  same 
liabilities  as  if  this  Act  had  not  been 
passed." 

.  By  section  3  it  was  provided  that  im- 
mediately after  the  passing  of  the  Act,  and 
by  virtue  of  the  same,  the  land  and  build- 
ings of  the  charity  should  vest  in  the  cor- 
poration according  to  the  true  intent  and 
purport  of  the  conveyances  executed  of 
the  same  to  the  trustees  of  the  charities, 
and  that  in  like  manner  all  the  moneys, 
stocks,  funds,  and  securities  for  money, 
goods,  chattels,  rights,  credits,  and  effects 
belonging,  due,  and  owing  to  ^e  charities, 
should  hQ  vested  in  the  corporation,  and 
for  that  purpose  the  persons  in  whose 
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names  any  sums  of  money,  stocks,  funds, 
mortgages,  securities  for  money,  or  other 
effects  should  at  the  time  of  the  passing 
of  the  Act  stand  or  be  secured,  the  bene- 
ficial interest  wherein  should  belong  to 
the  charities  thereby  incorporated,  should 
forthwith  transfer  or  assign  the  same  re- 
spectively, so  and  in  such  manner  as  that 
the  same  should  be  vested  in  the  corpora- 
tion. 

Section  4  :  "As  well  the  moneys  arising 
from  the  sale  or  transfer  of  any  of  the 
public  or  Government  funds,  stocks,  secu- 
rities, or  any  other  securities,  as  also  any 
other  moneys  for  the  time  being  belonging 
to  the  said  charities,  may  from  time  to 
time  be  invested,  either  in  the  name  of  the 
said  corporation  hereby  created,  or  in  the 
names  of  any  other  persons  on  behalf  of 
and  to  be  named  and  appointed  by  the 
said  corporation,  upon  trust  for  the  said 
charities,  on  mortgage  of  any  heredita- 
ments of  a  clear  and  indefeasible  estate  of 
inheritance  in  fee-simple  to  be  situate  in 
England  or  Wales,  free  from  incumbrances, 
except  quit-rents  or  other  annual  small 
payments  and  leases  at  rack-rent  to  tenants 
or  occupiers,  ...  or  the  same  moneys, 
stocks,  funds,  and  securities  may  in  like 
manner  be  invested  in  any  of  the  public 
or  Government  stocks,  funds,  or  securities, 
and  all  such  mortgages,  stocks,  funds,  and 
securities  may  be  from  time  to  time  called 
in,  and  the  money  arising  therefrom  be 
again  invested  in  manner  aforesaid  so 
often  as  may  be  deemed  expedient." 

Section  11:"  This  Act  shall  be  a  public 
Act,  and  shall  be  judicially  taken  notice 
of  as  such." 

The  third  Act  (7  «fe  8  Vict.  c.  43)  was 
passed  in  the  year  1844  to  enable  the  cor- 
poration to  enlarge  the  infirmary,  and  to 
purchase  and  hold  land  for  the  erection  of 
a  new  lunatic  hospital  or  asylum.  Section 
12  provided  that  "this  Act  shall  be  a 
public  Act,  and  shall  be  judicially  taken 
notice  of  as  such." 

The  fourth  Act  (15  Vict.  c.  3)  was 
passed  in  the  year  1852  for  the  purpose  of 
uniting  a  charity,  called  the  Manchester 
House  of  Recovery,  with  the  Manchester 
Royal  Infirmary.  Section  12  provided 
that  the  Act  should  not  be  a  public  Act, 
but  should  be  printed  by  the  Queen's 
printer,  and  a  copy  thereof  so  printed 
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In  re  Manchester  RayaH  Infirma/ry, 

should  be  admitted  as  evidence  thereof  by 
all  Judges,  Justices,  and  others. 

The  greater  portion  of  the  funds  belong- 
ing to  the  corporation  was  invested  in 
Government  securities  in  the  name  of  the 
corporation;  bat  there  were  some  small 
sums  invested  in  the  name  of  the  official 
trustee  of  charities. 

This  summons  was  taken  out  by  the 
plaintiff,  asking  that  it  might  be  deter- 
mined whether  the  plaintiff,  or  their 
trustees,  treasurers,  and  managers,  were 
entitled  to  invest  the  funds  and  moneys 
belonging  to  the  plainti^  on  such  securi- 
ties as  are  specified  or  referred  to  in  sec- 
tion 3  of  the  Trust  Investment  Act,  1889 ; 
and  whether  that  Act  applied  to  the 
Manchester  Royal  Infirmary  and  the 
funds  and  moneys  thereof. 

Gozena-Hcvrdy^  Q.C.y  and  FarweUy  for 
the  plaintiff. — ^The  provisions  of  section 
11  of  the  Act  of  1842,  and  the  similar 
provisions  contained  in  section  12  of  the 
Act  of  1 844,  do  not  make  those  Acts  public 
Acts.  The  only  object  of  those  provisions 
is  that  the  Acts  in  question  may  be  judi- 
cially taken  notice  of  The  Acts  are  private 
Acts,  and  were  introduced  as  private  bills. 
The  question  whether  an  Act  is  public  or 
private  depends  upon  the  nature  and  sub- 
stance of  the  case,  and  not  on  technical 
considerations  —  Dawson  v.  Pan)er  (1). 
There  is  nothing  in  the  "instrument 
creating  the  trust"  which  prohibits  the 
investment  of  the  funds  of  the  charity  on 
the  securities  mentioned  in  section  3. 

TJie  AUorney-GmeraL  {Sir  R,  E.  Wehster, 
Q.C.)  and  Iiigle  Joyce,  for  the  Attomey- 
Qeneral. — It  was  not  intended  by  the  Act 
of  1889  that  property  owned  by  a  cor- 
poration should  be  considered  as  held  by 
them  as  trustees  in  the  ordinary  sense. 
It  is  difficult  to  see  how,  in  such  a  case, 
the  Court  could  execute  the  trust.  The 
officers  of  a  corporation  might  be  made 
liable  for  misappropriation  of  the  funds, 
and  yet  it  could  not  veiy  well  be  said  that 
they  were  trustees  of  the  funds  in  the 
ordinary  sense  of  the  word.  The  Act  of 
1889  was  passed  for  the  purpose  of  amend- 
ing the  law  relating  "  to  ^e  investment 
of  trust  funds."    It  is  very  doubtful  whe- 

(1)  6  Hare,  415;  16  Law  J.  Bep.  Chanc,  271 


ther  corporation  property  would  be  cor- 
rectly described  as  "  trust  funds."  By  the 
Act  of  1842  the  plaintiffs  are  constituted 
a  public  body  holding  funds  for  public 
purposes;  they  cannot  be  said  to  be 
"  trustees"  within  the  meaning  of  the 
Act  of  1889. 

Cozens-Hardy^  Q.C,  in  reply. — Cor- 
porations can  be  trustees  for  charitable 
purposes  in  respect  of  property  vested  in 
them  —  In  re  The  Norwich  Town  Close 
Estate  (2)  and  In  re  The  Clergy  Orphan 
Corporation  (3). 

[North,  J. — ^I  feel  some  difficulty  as  to 
wlrnt  is  the  "instrument  creating  the 
trust."  Although  I  think  the  special  Acts 
relating  to  the  charity  are  private  Acts, 
still  I  have  considerable  doubt  whether 
they  are  "  an  instrument "  within  section 
3ofthe  Actof  1889.] 

The  plaintiffs  only  ask  for  a  declaration 
that  they  are  trustees  within  the  meaning 
ofthe  Actof  1889. 

NoBTH,  J. — ^This  case  raises  a  question 
as  to  the  application  of  the  Trust  Invest- 
ment Act,  1889.  [His  Lordship  stated 
the  provisions  of  the  special  Acts,  and 
continued  :]  The  corporation  have  very 
considerable  funds  belonging  to  them,  the 
bulk  of  which  is  invested  in  the  name  of 
the  corporation,  though  there  is  a  small 
amount  standing  in  the  name  of  the 
official  trustee  of  charities. 

The  question  is,  upon  what  securities 
can  these  funds  be  now  invested ;  in  other 
words,  does  the  Act  of  1889  apply  to 
them  %  The  Act  is  entitled  "  An  Act  to 
amend  the  law  relating  to  the  investment 
of  trust  funds."  It  provides  by  section  3 
that  "it  shall  be  lawful  for  a  trustee, 
imless  expressly  forbidden  by  the  instru- 
ment (if  any)  creating  the  trust,  to  invest 
any  trust  funds  in  his  hands  in  manner 
following."  We  have  first  of  all  to  find 
whether  a  person  is  a  "trustee"  within 
the  meaning  of  the  Act ;  if  he  is  a  trustee, 
then  the  extended  power  of  investment 
appUes  to  "  any  trust  funds  in  his  hands." 
ThQn  section  5  provides  that  "every 
power    conferred   by  this  Act  shall  be 

(2)  57  Law  J.  Bep.  Chanc.  958;  Law  Bep. 
40  Ch.  D.  298. 
(8)  Law  Bep.  18  Eq.  280. 
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ezerdsed  according  to  the  discretion  of 
the  trustee,  but  subject  to  any  consent 
required  by  the  instrument  (if  any)  creat- 
ing the  trust  with  respect  to  the  invest* 
ment  of  the  trust  funds."  And  by  section 
6  the  Act  is  to  apply  as  well  to  trusts 
created  before  as  to  trusts  created  after 
the  passing  of  the  Act,  and  the  powers 
thereby  conferred  are  to  be  in  addition  to 
the  powers  conferred  by  the  instrument 
(if  any)  creating  the  trust. 

Then  section  7  is,  I  think  [his  Lord- 
ship read  it],  material  in  this  way.  First 
of  all,  it  seems  to  me  to  contemplate  that 
such  bodies  as  the  council  of  a  county  or 
borough  or  an  urban  sanitary  autho- 
rity come  within  the  scope  of  the  Act, 
because  I  do  not  think  it  would  be  the 
right  construction  to  say  that  this  section 
is  dealing  with  bodies  entirely  outside  the 
Act^  and  giving  them  powers  which,  unless 
they  have  them  as  trustees,  would  not 
properly  find  a  place  in  this  Act  at  all, 
but  ought  to  be  found  in  an  Act  relating 
to  different  subjects.  It  shews  that  this 
section  is  not,  as  I  was  at  first  inclined  to 
think,  one  which  merely  limits  the  powers 
of  these  bodies,  but  that  they  have  power 
to  make  the  investments  which  are  con- 
templated in  the  Act.  Now  the  point 
put — and  it  is  one  requiring  serious  con- 
sideration— ^is  whether  it  can  be  said  that 
the  property  belonging  to  this  corporation 
is  a  '^  trust  fund  "  in  their  hands  as  ^'  trus- 
tees "  within  the  meaning  of  the  Act  %  I 
think  it  is.  I  think  that  the  money  is 
clearly  held  on  trust  for  charitable  pur- 
poses. It  was  in  the  first  instance  in 
terms  vested  in  trustees  by  the  Act  of 
1808;  and  when  by  the  subsequent  Act 
the  fiinds  were  vested  in  the  corporation, 
this  was  done  for  the  purpose  of  £axsili- 
tating  the  dealing  with  the  funds;  but  I 
do  not  think  it  in  any  way  prevents  that 
from  continuing  to  be  a  trust  fund  which, 
beyond  all  question,  had  been  a  trust 
fund  down  to  that  time.  Moreover,  it  is 
a  fund  for  the  purposes  of  the  infirmary 
lunatic  asylum,  dec.,  referred  to  in  the 
Acts.  It  seems  to  me  beyond  all  ques- 
tion that  the  funds  are  held  on  a  chari- 
table trust,  with  respect  to  which  the 
rights  and  duties  of  trustees  belong  to 
and  are  imposed  on  the  body  in  whom  the 
funds  are  now  vested  in  trust,  just  as  they 
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would  be  in  the  case  of  any  ordinary 
trustee. 

Mr.  Cozens-Hardy  referred  to  /n  re  ThA 
Clergy  Orphom  Corporation  (3),  which  is 
very  like  the  present  case ;  but,  curiously 
enough,  the  point  which  I  have  now 
to  decide  seems  to  have  been  withdrawn 
from  the  consideration  of  the  Judge  there. 
The  headnote  to  the  report  is  as  follows : 
**  Stock  in  the  funds  belonging  to  a  charity 
incorporated  by  Act  of  Parliament  and 
having  power  to  invest  in  the  public 
funds  may,  under  section  4  of  the  statute 
23  «fe  24  Vict.  c.  38,  be  sold  out  for  the 
purpose  of  reinvestment  on  any  of  the 
stocks,  funds,  and  securities  on  which 
cash  under  the  control  of  the  Court  may 
be  invested."  Section  11  of  that  Act  pro- 
vided that  **  when  any  such  general  order 
as  aforesaid  shall  have  been  made  " — ^that 
is,  as  to  cash  in  the  control  of  the  Court — 
^'  it  shall  be  lawful  for  trustees,  executors, 
or  administrators,  having  power  to  invest 
their  trust  funds  upon  Government  securi- 
ties, or  upon  Parliamentary  stocks,  Ainds, 
or  securities,  or  any  of  them,  to  invest 
such  trust  funds,  or  any  part  thereof,  in 
any  of  the  stocks,  funds,  or  securities  in 
or  upon  which  by  such  general  order 
cash  under  the  control  of  the  Court  may 
from  time  to  time  be  invested."  But  the 
petition  presented  in  that  case  sought  the 
advice  and  direction  of  the  Court  as  to 
whether  funds  already  invested  could  be 
sold  for  the  purpose  of  reinvestment; 
and  the  argument  of  Mr.  Cozens-Hardy 
for  the  petitioners  was  this :  '^  No  question 
is  asked  as  to  the  power  under  section  11 
to  invest  in  the  manner  desired  any  funds 
to  be  hereafter  acquired  by  the  society ; 
but  the  decision  in  In  re  Wards  (4)  has 
caused  a  question  to  be  raised  as  to  the 
power  of  the  trustees  to  sell  out  funds, 
already  invested,  with  a  view  to  reinvest- 
ment where  there  is  no  express  power  of 
varying  existing  securities."  Then  the 
Vice-chancellor  Malins  said,  '^  I  consider 
that  the  intention  of  section  11  was  to 
enlarge  the  powers  of  investment  pre- 
viously belonging  to  trustees  by  allowing 
them  to  invest  any  fund  in  their  hands 
on  the  stocks,  funds,  and  securities  from 
time  to  time  sanctioned  by  the  Court; 

(4)  2  Jo.  &  H.  191. 
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and  my  opinion  is  that,  the  petitioners 
being  tmstees,  and  having  funds  directed 
by  the  Act  of  Parliament  to  be  invested 
in  the  public  funds,  come  within  the 
enabling  clause,  and  that,  consequently,  all 
the  funds  of  this  charity,  whether  invested 
or  not,  may  be  dealt  with  as  cash  under 
the  control  of  the  Court.  I  do  not  say 
that  the  decision  in  In  re  Wards  (4)  was 
not  right,  but,  though  I  do  not  see  very 
clearly  the  groimds  of  that  decision,  it 
must,  I  think,  be  treated  as  depending 
upon  its  special  circumstances.  I  con- 
sider, therefore,  that  the  petitioners  may 
sell  out  the  existing  stock  with  a  view  to 
reinvestment,  and  I  shall,  therefore,  answer 
the  question  in  the  nfltonative."  The  point, 
therefore,  decided  there  was,  not  whether 
the  trustees  could  reinvest,  but  whether 
they  could  sell  out  existing  stock  for  the 
purpose  of  reinvestment.  No  doubt  there 
is  an  observation  made  by  Vice-chan- 
cellor Malins  which  shews  he  thought  that 
they  were  trustees  within  the  meaning  of 
the  Act,  although  that  was  not  the  point 
to  which  his  attention  had  been  directed 
by  the  argument,  and  which  was  being 
answered  by  him.  The  further  point  was 
suggested,  whether  MetropoHtan  Consoli- 
dated Stock  was  within  the  power  of  in- 
vestment, and  that  turned  upon  section  13 
of  the  Board  of  Works  Act,  1871.  The 
yice-Chancellor  said,  ^'  That  section  seems 
to  be  wide  enough  to  include  the  present 
charity.  The  petitioners  will,  therefore, 
be  allowed  to  invest  in  that  stock.''  That, 
again,  was  an  observation  upon  a  point 
not  raised  by  the  petition,  and  not  calling 
for  decision ;  still,  so  &r  as  the  case  goes, 
it  shews  that  the  Vice-Chancellor  took 
that  view,  although  the  point  had  not 
been  argued ;  and  that  is  in  fii,vour  of  the 
view  wMch  I  have  taken  of  the  construc- 
tion of  the  Act  of  1889. 

I  propose,  therefore,  to  make  a  declara- 
tion  that  the  corporation  are  trustees 
within  the  meaning  of  the  Trust  Invest- 
ment Act,  1889,  and  are  entitled  to  in- 
vest any  trust  funds  in  their  hands  in 
the  manner  thereby  authorised,  unless 
expressly  forbidden  by  any  instrument 
creating  the  trust. 

I  should  add  that  I  do  not  consider 
that  In  re  The  Clergy  Orphan  Corporation 


(3)  in  any  way  interferes  with  the  decision 
in  In  re  Warde  (4) ;  and,  therefore,  my 
decision  is  not  intended  to  go  to  this,  that 
the  corporation  have  any  power  to  sell  ex- 
isting securities  for  the  purpose  of  making 
other  investments  under  the  powers  given 
by  the  Act.  That  depends  entirely  on 
what  their  powers  may  be,  independently 
of  the  Act,  under  the  instrument  creating 
the  trust.  The  Act  expressly  provides,  by 
the  final  clause  of  section  3,  that  trustees 
who  may  invest  as  therein  mentioned 
may  "  also  from  time  to  time  vary  such 
investments."  Those  words  are  necessary 
for  this  reason.  If  trustees,  by  the  in- 
strument creating  their  trust,  had  a  more 
linuted  power  of  investment,  and  had  also 
power  to  vary  investments,  there  might 
have  been  a  question  whether  the  power 
contained  in  the  instrument  to  vary  the 
investments  authorised  by  it  could  ex- 
tend to  investments  which  are  authorised, 
not  by  the  instrument,  but  by  the  Act, 
and  it  is  for  the  purpose  of  preventing 
any  question  of  that  sort  from  arising  that 
the  words  which  I  have  just  read  are 
inserted  in  section  3.  But  the  express 
direction  that  trustees  are  to  have  power 
to  vary  the  investments  authorised  by  the 
Act  goes  a  long  way  to  shew  that  the  Act 
only  extends  any  previously  existing  power 
to  vary  investments  to  such  investments 
as  are  authorised  by  the  Act.  That  is  the 
reason  why  I  limited  the  declaration  which 
I  have  made  expressly  to  funds  in  the 
hands  of  the  corporation. 


Solicitors — Pritchard,  Englefield  U  Co., 
for  Earle,  Sons  &  Co.,  Manchester,  for  ^ain- 
tifEs ;  Hare  &  Co.,  for  Attorney-General. 
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[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.  J.  ^ 

LiNDLEY,  L.J.  I  T 

L0PK8,L.J.        V         ^""HABGEEAVBB. 
1890  i  1>ICKS  V,   HASE. 

March  25,  27.  J 

Administration — An/nuity  under  Cove- 
nant in  a  Deed — Right  of  Annuitant  to 
institute  Administration  Proceedings — In- 
solnjent  Estate — Judicature  Act,  1875  (38 
<fc  39  Vict.  c.  77),  s.  10— VcUuation  of  Anr 
nuities  and  Future  and  Contingent  LiahUi- 
ties — Rules  of  Supreme  Cowrt^  Order  LY. 
rules  3,  4,  44,  and  46. 

The  right  of  proof  in  respect  of  cmnuities 
and  contingent  liabilities  given  by  section 
10  of  the  Judicature  Act,  1875,  in  the  ad- 
ministration of  insolvent  estates  is  depen- 
dent upon  the  pendency  of  an  administra- 
tion by  the  Court,  and  the  section  does  not 
confer  upon  a  contingent  creditor  amj 
greater  right  of  instituting  administration 
proceedings  than  that  which  he  had  inde- 
pendently of  the  section — e,g.  an  annuitant 
under  a  covenant  contained  in  a  deed  whose 
annuity  is  not  in  arrear  has  no  right  under 
this  section  to  institute  proceedings  for  the 
administration  of  the  covenantor's  estate, 
notwithstanding  that  the  capitalised  value 
of  the  annuity  at  the  time  of  the  covenantor's 
death  w&fdd,  if  reckoned  amongst  the  lia- 
bilities of  his  estate,  ha/oe  the  effect  of  Tnaking 
that  estate  insolvent. 

The  rules  3  amd  4  of  Order  LV.  are 
only  rules  of  procedure,  and  only  enable 
certain  proceedings  to  be  taken  by  way  of 
originating  summons  that  would  before 
home  had  to  be  taken  by  action,  amd  do 
not  enlarge  the  class  of  persons  entitled 
to  take  those  proceedings. 

Appeal  from  a  refusal  in  chambers  by 
North,  J.,  upon  an  originating  summons, 
to  make  an  administration  order.  His 
Lordship  had  given  a  certificate  that  he 
did  not  require  a  further  hearing. 

The  deceased  Hargreaves  had  cove- 
nanted with  the  plaintil£s,  Messrs.  Dicks 
k  Winter,  to  pay  to  them  as  trustees  for 
a  lady,  formerly  the  wife  of  the  deceased, 
an  annuity  of  600^.  for  her  life,  by  equal 
quarterly  payments,  and  it  was  provided 
that  the  annuity  should  be  treated  as 
accruing  dc  die  in  diem.    Hargreaves  had 


died  on  the  21st  of  October,  1889,  and  on 
the  23rd  of  October  a  letter  was  received 
from  the  executors  of  the  deceased  stating 
his  death,  and  that  the  annuity  woula 
cease  on  the  ground  of  the  insufficiency  of 
the  estate. 

The  lady  was  still  living,  and  was  twenty- 
seven  years  old,  and  the  present  value  of 
the  annuity,  according  to  the  tables,  was 
8,386^.  Is.  U. 

The  executors  had  set  apart  and  in- 
vested in  consols  a  simi  of  4,000Z.  cash  to 
meet  the  annuity.  The  trustees  desired 
to  prove  for  the  capitalised  value  of  the 
annuity. 

If  their  daim  for  the  value  of  the 
annuity  were  to  be  taken  into  account 
the  estate  would  be  insolvent,  whereas 
otherwise  the  creditors,  other  than  the 
trustees,  w^ould  be  paid  their  debts  in  full ; 
while  the  sum  set  apart  would  be  enough 
to  provide  payment  of  the  annuity  for 
some  eight  years,  assuming  only  the 
annuitant  to  live  so  long.  All  the  half- 
yearly  payments,  including  those  that 
fell  due  in  December,  1889,  and  on  the 
25th  of  March,  1890,  had  been  duly  paid. 
The  payments  had,  however,  been  accepted 
without  prejudice  to  the  claim  of  the 
plaintiffs. '  The  trustees,  for  the  purpose  of 
obtaining  the  benefit  of  the  provisions  of 
section  10  of  the  Judicature  Act,  1875, 
with  reference  to  the  valuation  of  annui- 
ties, on  the  13th  of  December,  1889,  took 
out  an  originating  summons  on  behalf  of 
themselves  and  all  other  creditors  of  the  de- 
ceased, making  the  executors  and  devisees 
in  trust  under  the  will  of  Hargreaves  de- 
fendants, asking  for  the  administration  of 
the  real  and  personal  estate  of  the  de- 
ceased. The  summons  was  heard  in  cham- 
bers, and  North,  J.,  being  of  opinion  that 
unless  an  administration  were  actually 
pending,  section  10  gave  no  right  to  per- 
sons with  only  a  contingent  debt  or  lia- 
bility to  institute  proceedings,  refused  the 
application. 

The  plaintiff  appealed. 

Maclean,  Q.C.,  and  aS^.  Dickinson,  for  the 
appellants. — ^This  is  really  an  insolvent 
estate,  and  the  plaintiffs  have  therefore, 
under  section  10  of  the  Judicature  Act, 
1875,  a  statutory  right  to  immediate  proof 
in  respect  of  the  v«due  of  this  annuity— 
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^asmvi\\r\g^  an  administration  order  to  be 
made ;  and  so  they  must  have  also  a  right 
to  oome  to  the  Court  as  plaintiffs  to  ask 
for  the  administration  of  the  estate  so  ajs 
to  give  effect  to  their  present  right  of 
proof. 

The  only  person  interested  in  having 
an  administration  is  the  annuitant,  every 
other  creditor  will  get  paid  in  full,  and  it 
is  absurd  that  the  rmht  of  the  plaintiffs 
should  depend  upon  t£e  institution  of  ad- 
ministration proceedings  by  persons  who 
would  only  be  prejudiced  by  taking  them. 
The  reason  why  under  the  old  practice  a 
contingent  creditor  had  no  right  to  an 
administration  decree  was  that  if  the 
decree  were  made  he  had  no  right  of 
proof;  but  now  that  that  right  has  been 
given  by  statute  the  reason  for  such  dis- 
qualification has  ceased,  and  if  the  plaintiffs 
have  the  right  of  proof,  but  no  right  to 
oome  to  the  Court  to  obtain  administration, 
the  gift  is  useless. 

The  Bules  and  Orders  with  reference  to 
an  originating  summons  help  the  plain- 
tiffb'  contention.  In  Order  LV.  rule  3, 
the  persons  entitled  to  take  out  such  a 
summons  are  not  confined  to  creditors,  but 
are  there  described  as  any  persons  '^  claim- 
ing to  be  interested  in  the  relief  sought 
as  creditors  " — a  much  wider  description 
than  creditors  alone,  and  including  not 
only  persons  to  whom  something  is  imme- 
diately payable  at  law,  but  also  those  who 
have  a  claim  or  can  enforce  a  liability  in 
the  nature  of  a  debt. 

[They  referred  also  to  rules  44  and  46  of 
the  same  order,  and  to  the  form  of  adver- 
tisement for  claimants  not  being  creditors, 
and  that  for  creditors — ^Appendix  L.  Nos. 
2  and  3.] 

In  the  case  of  WhUmore  v.  Oaiborrow  (1), 
under  the  old  law,  a  person  to  whom  at 
the  time  of  the  filing  of  the  bill  none  of 
the  moneys  payable  under  a  bill  of  ex- 
change were  then  due  was  held  entitled 
to  an  administration  decree.  At  the  time 
when  the  summons  was  taken  out  by  the 
plaintiffs,  which  is  the  time  to  be  looked 
at,  there  was  an  actual  debt  owing  to  them, 
the  annuity  accruing  de  die  in  diem. 

Then  in  Blount  v.  Hipkina  (2)  a  future 

(1)  1  You.  &  C.C.C.  13 ;  12  Law  J.  Rep.  Gbanc. 
21. 

(2)  7  Sim.  51 ;  4  Law  J.  Hep.  Chano.  IS, 


and  contingent  liability  was  held  to  be  a 
"  debt "  due  within  the  meaning  of  that 
word  in  a  will. 

North,  J.,  relied  on  King  v.  MdUeott  (3) 
and  Norman  v.  Johnson (^\  but  this  case 
is  distinguishable,  because  there  the  plain- 
tiff had  not,  what  the  plaintiffs  here  have, 
an  immediate  right  of  proof. 

[They  also  referred  to  Read  v.  Blwnl  (5), 
Burrell  v.  Delevante  (6),  and  Thomas  v, 
GHffltha  (7).l 

Buckley^  Q.O.t  and  FartoeUj  for  the  exe- 
cutors, were  not  called  upon. 

Cotton,  L.J. — ^The  question  here  is 
whether  Mr.  Justice  North  was  right  in 
revising  to  grant  an  administration  de- 
cree. The  case  ia  put  thus:  It  is  said 
that  under  the  10th  section  of  the  Act  of 
1875  there  is  a  right  to  prove  in  the 
event  of  an  administration  order  being 
granted  for  the  value  of  this  annuily; 
and  then,  that  that  right  enables  the 
trustees  for  this  lady — although,  as  I  read 
the  Act,  they  have  not  any  right  inde- 
pendently of  the  Act — ^to  have  a  value  put 
on  this  annuity.  Independently  of  this 
section  the  executors  could  not  pay  the 
annuitant,  the  estate  being  insolvent,  the 
value  ascertained  by  the  tables.  That  was 
not  a  liability,  and  they  could  not  pay  it, 
but  they  must  wait  and  pay  the  sums 
from  time  to  time  as  they  become  due ; 
and,  as  fiiT  as  I  can  see,  the  right  to  prove 
for  the  value  of  the  annuity,  ascertained 
properly,  as  it  will  be,  is  dependent  on  an 
administration  order  being  granted.  The 
section  runs  thus:  ^'In  the  administra- 
tion by  the  Court  of  the  assets  of  any 
person  who  may  die  after  the  conunence- 
ment  of  this  Act,  and  whose  estate  may 
prove  to  be  insufficient  for  the  payment  in 
full  of  his  debts  and  liabilities,  and  in  the 
winding  up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the 
payment  of  its  debts  and  liabilities  and 
the  costs  of  winding  up,  the  same  rules 

(3)  9  Hare,  692 ;  28  Law  J.  Bep.  Chanc.  157. 

(4)  29  Beav.  77. 

(5)  6  Sim.  567. 

(6)  30  Beav.  650 ;   81  Law  J.  Bep.  Chanc. 
865. 

(7)  2  De  Gex,  F.  k  J.  565 ;  30  Law  J.  Bep. 
Chanc.  465. 
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sham  prevail "  (among  other  things)  '^  as 
to  the  valuation  of  annuities,  iic,  as  may 
be  in  force  for  the  time  being  under  the 
law  of  bankruptcy  " — that  is  to  say,  where 
the  Court  is  administering  the  assets  of  a 
deceased  person  whose  estate  is  insolvent, 
that  section  enables  this  valuation  to  be 
made,  and  enables  the  person  entitled  to 
the  benefit  of  the  annuity  to  prove  for  the 
value  as  so  ascertained.  In  my  opinion, 
that  gives  no  greater  right  to  the  trustees 
for  the  annuitant,  or  to  the  annuitant,  to 
bring  an  action  than  such  trustees  or 
annuitant  would  have  independently  of 
this  section.  It  is  very  true  that  when 
there  is  an  administration  order — that  is 
to  say,  when  the  Court  is  administering 
the  assets — ^it  enables  the  value  and  the 
burden  of  that  annuity  to  be  ascertained 
as  it  would  be  in  bankruptcy,  and  proof 
may  be  made  for  that  sum.  I  do  not 
know  what  the  view  of  Parliament  was, 
but  I  should  think  it  was  that  if  the  estate 
were  insolvent  the  probability  would  be 
that  some  creditor  would  obtain  an  ad- 
ministration order ;  or  if  no  creditor  ob- 
tained such  an  order,  that  the  executors, 
for  their  own  protection,  would  do  so. 
But  however  that  may  be,  if  the  Act  of 
Parliament  does  not  give  the  annuitant  a 
greater  right  than  he  had  before  for  the 
purpose  of  getting  an  administration  order, 
we  cannot  give  it  him. 

What  debt  could  the  trustees  who  ap- 
plied for  this  administration  order  have 
proved  as  due  to  themf  It  is  said  that 
this  annuity  must  be  considered  as  ac- 
cruing de  die  in  diem.  Yes ;  but  that  is 
to  meet  that  which  is  provideid  for  other- 
wise by  the  Apportionment  Act,  giving  the 
trustees  in  case  of  this  lady's  death  a  right 
to  prove  for  the  accrued  portion  of  the 
annuity,  considering  it  as  an  interest  ac- 
cruing de  die  in  Hem,  In  my  opinion,  as 
there  is  no  payment  which  can  be  sued 
for  now,  as  there  is  no  claim  for  a  sum 
which  is  now  due,  the  executors  having 
paid  as  each  quarterly  payment  became 
due  the  full  amount,  there  would  be  no 
right  to  bring  an  action  at  law  against 
the  executors,  and  therefore  no  right  to 
an  order  for  the  administration  of  the 
estate.  I  am  simply  dealing  now  with 
this  section  of  the  Act  of  ParUament.  It 
may  be  that  this  matter  was  never  thought 
You  69.— Chano. 
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of  by  the  Legislature  when  it  passed  the 
Act  j  or  it  may  be  that  the  Legislature  did 
not  intend  to  give  the  annuitant  a  right 
independently  of  there  being  an  adminis- 
tration by  the  Court,  although  if  there 
were  such  an  administration  there  would 
be  a  right  to  come  in  and  prove — and  that, 
I  think,  is  the  true  effect  of  this  section  to 
which  I  have  referred. 

Then  it  was  said  that  we  must  look 
at  the  Eules  and  Orders,  and  rule  3  of 
Order  LV.  was  very  much  relied  on. 
That  is  an  Order  enabling  certain  things 
to  be  done  on  an  originating  summons 
which  without  this  Order  could  only  be 
done  on  action  brought.  It  is  said  here 
that  an  originating  summons  for  the  ad- 
ministration of  the  estate  in  the  nature 
of  a  creditors*  action  may  be  taken  out 
by  any  person  claiming  to  be  interested 
as  a  creditor,  and  the  plaintiffs  say,  "  We 
claim  to  be  interested  as  creditors."  But 
they  cannot  rely  on  that  rule  as  giving 
them,  if  they  are  not  otherwise  entitled  to 
obtain  this  relief  on  action  brought,  alright 
to  obtain  it  by  originating  summons.  If 
they  claim  as  creditors,  and  are  not  cre- 
ditors, it  cannot  be  said  that  this  rule  was 
intended  to  give  them  a  right  which  they 
can  only  have  if  they  are  creditors,  be- 
cause it  can  never  be  said  that  the  effect 
of  this  rule  is  that  a  person  can  come  and 
say  wrongfully,  "  I  claim  as  creditor,  there- 
fore I  am  entitled  to  this  order." 

Then  other  rules  of  the  same  Order  are 
referred  to  which  provide  for  advertise- 
ments for  creditors  and  claimants  among 
other  things,  and  it  is  said  they  shew  that 
these  trustees  for  this  lady  could  come  in 
and  prove  their  debt.  So  they  could,  but 
although  in  the  latter  rule  the  advertise- 
ment must  be  answered  by  the  trustees, 
yet  it  does  not  mean  that  we  are  to  con- 
strue this  rule  3  so  as  to  enable  them  to 
come  in  and  obtain  the  administration 
order  as  if  they  were  constituted  creditors, 
entitled  under  the  old  law  to  get  a  decree 
for  the  administration  of  the  estate.  It 
may  have  been  a  mistake,  or  it  may  have 
been  the  intention  of  Parliament,  not  to 
give  any  right  except  where  there  was  an 
administration  order ;  but,  in  my  opinion, 
neither  by  this  Act  nor  with  the  assist- 
ance of  these  rules  can  the  trustees  of  this 
annuitant,  so  long  as  what  is  due  to  them 
3C 
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is  paid,  oome  and  get  an  administration 
order  so  as  to  enable  them  to  obtain  the 
benefit  of  the  rights  which  can  only  be 
theirs  if  an  administration  order  is  granted. 

Then  it  was  said  that  the  cases  help  the 
appellants.  It  is  admitted  that  there  is 
no  case  in  which  a  person,  not  entitled  to 
say  that  he  or  she  is  a  creditor,  has  ever 
got  an  administration  order.  The  first 
case,  and  I  think  the  best  for  the  plain- 
tifl&j,  was  that  of  Whitmore  v.  Oxborrow  (1). 
There,  as  I  pointed  out,  there  was  a  debt 
of  800^.  cash,  and  2,592^.  cash  too,  but  cash 
secured  by  bills  of  exchange  payable  at 
succeeding  intervals  of  six  months  for  a 
considerable  period  of  time.  There  was 
there  a  debitum  in  prtEsenti,  aolvendum  in 
future,  and  although  that  was  perhaps 
rather  a  strong  decision  of  Vice-Chan- 
cellor  Knight-Bruce,  yet  it  does  not  at  all 
apply  to  this  case,  where  thei*e  is  no  debt 
due  at  all  to  the  annuitant,  who  is  simply 
entitled  to  this  annuity  upon  a  covenant 
to  pay  her  this  annuity — ^not  as  a  mode  of 
paying  a  certain  sum  due,  but  a  covenant 
that  a  certain  annuity  from  time  to  time 
should  be  paid  to  her  as  long  as  she  lives. 
That,  in  my  opinion,  will  not  enable  us  to 
make  the  order  asked  for. 

The  only  other  case  1  need  refer  to  is 
Blount  V.  IIipki7i8  (2).  What  the  Vice- 
Chancellor  there  decided  was  that,  having 
regard  to  the  terms  of  the  will  and  the  pro- 
perty left  by  the  will,  the  liability  to  pay 
certain  calls,  although  not  then  due  and 
not  constituting  in  law  a  debt,  might  be 
considered  a  debt  within  the  meaning  of 
the  will  he  had  to  constnie.  Here  we 
have  to  say  whether  this  is  a  debt  which 
will  support  a  decree  for  administration, 
not  whether  within  a  certain  will  which 
we  have  to  construe,  and  having  regard 
to  the  provisions  of  that  will  and  the 
property  which  has  been  dealt  with,  this 
annuity  was  intended  to  be  provided  by 
the  will  of  the  testator.  Tliat  case  does  not 
help  us  either,  and  the  other  cases  which 
were  referred  to,  if  they  were  correct  de- 
cisions, will  not  justify  us  in  making  the 
decree  here  asked  for.  In  my  opinion 
the  case  fails,  and  the  appeal  must  be  dis- 
missed. 

LiNDLBY,  L.J. — ^I  am  unable  to  come 
to  any  other  conclusion,  though  I  cannot 


help  feeling  struck  with  the  curious  state 
in  which  the  law  is  as  regards  this  matter. 
The  Act  of  Parliament,  after  all,  is  the 
thing  which  we  must  look  to  for  the  pur- 
poee  of  determining  this  question.  Great 
reliance  has  been  placed  on  Order  LY. 
rules  3  and  4 ;  but,  notwithstanding  aU 
that  has  been  said  about  those  rules,  I 
cannot  understand  them  aa  doing  more 
than  enabling  persons  who  might  obtain 
relief  by  action  to  get  the  same  relief  by 
summons.  They  are  mere  roles  of  pro- 
cedure, and  do  not  create  creditors  or 
claimants  or  anything  of  that  sort,  and 
we  are  thrown  back  on  the  Act  of  Parlia- 
ment, the  Judicature  Act,  1875,  section 
10.  That  repeals  a  previous  section  in 
the  Judicature  Act  of  1873,  and  I  have 
looked  at  that  to  see  what  the  alteration 
was.  The  alteration  in  reference  to  this 
point  is  immaterial.  Under  the  old  Act 
the  section  ran,  "  In  the  administration 
by  the  Court  of  the  assets,"  and  so  on — 
and  so  it  does  here;  what  Parliament  has 
done  must  be  looked  at,  and  what  it  has 
not  done  must  also  be  looked  at.  Let  ns 
take  the  last  first.  Parliament  has  not  in 
any  way  afTected  the  administration  of 
assets  except  in  legal  proceedings.  It 
leaves  executors  to  administer  assets  out 
of  Court  just  as  they  did  before,  but  it 
says  that  when  you  come  to  administer 
assets  in  Court,  whether  under  a  winding- 
up  or  in  bankruptcy,  or  under  an  admin- 
istration order  or  decree,  certain  modifi- 
cations shall  be  made;  and  speaking 
generally,  and  rather  roughly,  it  says  that 
as  regards  debts  provable,  and  the  valua- 
tion of  contingent  debts  and  so  on,  the 
rules  in  bankruptcy  are  to  apply — that  is 
to  say,  there  is  to  be  one  set  of  rules 
observed  by  the  Court,  whether  in  bank- 
ruptcy or  in  winding-up  or  administra- 
tions. It  says  nothing  about  executors. 
Here,  unfortunately  for  the  appellants, 
there  is  no  order  or  decree  for  the  admin- 
istration of  this  estate  by  the  Court,  and 
the  reason  is  obvious  enough — ^namely, 
that  the  executors  are  in  a  position  to 
pay  all  the  creditors  208.  in  the  pound ; 
and  there  never  will  be,  so  fiir  as  I  can 
see,  any  decree  or  order  for  administra- 
tion. The  effect  of  that  upon  the  present 
appellants  is  curious.  If  there  were  a 
decree  for  administration,  then  under  this 
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Act  of  Parliament  this  lady  would  be  en- 
titled to  say,  ''Value  my  annuity  and 
give  me  the  value  of  it."  As  there  is  no 
such  decree  for  administration  she  is  not 
entitled  to  that,  but  only  to  be  paid  her 
annuity  as  it  becomes  due,  and  in  time,  I 
suppose,  there  will  be  a  deficiency  of  assets 
if  she  lives  long  enough;  and  it  does  seem 
strange  that  her  right  should  be  made  to 
depend  on  whether  there  is  an  adminis- 
tration order  or  not.  But  that  is  an 
anomaly  not  peculiar  to  this  case.  We 
all  know  that  until  an  order  is  made  for 
administration,  executors  can  prefer  one 
creditor  to  another  to  an  extent  to  which 
they  cannot  after  proceedings  have  been 
commenced.  The  case  seems  to  be  this, 
that  the  Act  of  Parliament  has  not  said 
that  executors  shall  out  of  Court  observe 
the  same  rules  as  they  are  to  observe  in 
Court. 

In  my  opinion  this  appeal  fails  and 
must  be  dismissed. 

LoPBB,  L.  J. — ^The  trustees  for  this  lady 
are  not  entitled  to  an  administration 
decree  unless  they  can  establish  a  prov- 
able debt.  They  have  no  provable  debt, 
and  therefore  cannot  be  considered  to 
rank  as  creditors.  All  that  is  due  has 
been  paid  each  quarter-day.  Reliance 
was  placed  on  rule  3  of  Order  LV.  That 
role,  in  my  opinion,  only  applies  to  that 
which,  before  the  rule,  would  have  been 
the  subject-matter  of  an  administration 
action,  and  does  not  extend  relief  further 
than  it  would  have  been  obtained  by  a 
bill  for  administration.  As  has  been  ob- 
served, the  state  of  the  law  is  somewhat 
anomalous,  and  presses,  no  doubt,  harshly 
on  this  lady,  but  that  is  a  matter  for 
which  this  Court  is  not  responsible. 

I  think  the  appeal  &ils. 


Solicitors  —  Winter    &    Co.,   for    appellants ; 
Xatfaams  te  Vjm,  for  respondents. 


379 


GABRARD  V.  EDGE. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J. 
LiNDLBT,  L.J. 
Lopes,  L.J. 

1890. 
March  12,  20.  J 

Patent  Action — Invalidity  of  Patent — 
Particulars  of  Objections — Costs  of  meeting 
Objections — I^o  Certificate  tliat  Objections 
were  reasonable  and  proper-^DisaUovxtnce 
of  Costs — Patents^  Designs^  and  Trade 
Marks  Act,  1883  (46  dc  47  Vict,  c.  57), 
8,  29,  mb-s,  6 — Rvles  qf  Supreme  Courts 
1883,  Order  LXV.  rule  27,  sub-rule  20. 

Where  in  a  patenit  action  the  defenda/nt 
pleaded  no  infringement  of  the  plaintiff's 
patent,  cmd  that  it  was  invalid,  and  de- 
livered particulars  of  objections  to  the 
validity  of  the  patent,  a/nd  tfie  action  was 
dismissed  on  the  ground  of  no  infringe- 
mefiit,  and  the  question  of  the  validity  of 
the  patent  teas  not  considered  by  the  Court, 
the  disallowance  by  the  Taxing-Master  of 
t/ie  defendam£s  costs  of  his  particulars  of 
objections  to  the  validity  of  the  patent,  on 
the  ground  that  there  was  no  certificate  that 
the  particulars  were  reasonable  and  proper 
as  required  by  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  s.  29,  subs.  6,  is 
not  such  a  disallowance  of  the  costs  under 
Order  LXV,  rule  27,  sub-rule  20,  as  to  give 
the  Taonng  Master  jurisdiction  to  deal  toith 
the  costs  occasioTied  to  the  plaintiff  by  these 
particulars.  In  such  a  case  the  plainliff 
aujghl,  if  he  desires  to  raise  the  poini,  to 
ask  ^  Judge  to  direct  the  Taxing  Master 
to  see  whether,  by  reason  of  any  proceedings 
which  have  been  improperly,  vexatiously,  or 
unnecessarily  taken  by  the  defendant,  he  has 
been  put  to  extra  costs,  and  to  tax  tliese  costs 
and  to  allow  them. 

Decision  of  Kay,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of 
Kay,  J. 

To  an  action  for  infringement  of  a 
patent  the  defendants  pleaded  no  infringe- 
ment of  the  plaintiff's  patent,  and  also 
that  it  was  invalid,  and  they  delivered 
particulars  of  objections  alleging  prior 
user.  The  action  was  dismissed  with 
costs,  on  the  groimd  that  the  defendants 
had  not  infringed  the  plaintiff's  patent, 
and  the  Court  declined  to  go  into  the 
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question  of  the  validity  of  the  patent.  The 
plaintiff  had,  however,  called  witnesses  to 
meet  the  defendants'  objections  to  the 
validity  of  his  patent.  Ko  certificate  was 
asked  for  or  granted  at  the  trial  of  the 
action,  as  provided  by  section  29,  sub-sec- 
tion 6,  of  the  Patents,  Designs,  and  Trade 
.  Marks  Act,  1883,  that  the  particulars  of 
objections  to  the  validity  of  the  patent 
''were  reasonable  and  proper"  so  as  to 
entitle  the  defendants  to  the  costs  of  such 
particulars. 

The  Taxing  Master  in  the  first  instance 
allowed  the  defendants  their  costs  with 
reference  to  the  particulars  of  objections  to 
the  validity  of  the  plaintiff's  patent,  but 
afterwards  disallowed  all  the  costs  of  the 
particulars  of  objections  without  entering 
into  the  propriety  of  those  costs  or  of  the 
proceedings  taken  by  the  defendants,  be- 
cause no  certificate  had  been  granted  that 
they  were  ''reasonable  and  proper,"  as 
required  by  section  29,  sub-section  6. 

The  plaintiff  then  brought  in  for  taxa- 
tion a  bill  for  costs  incurred  by  him  in 
meeting  the  defendants'  particulars  of 
objections  to  the  validity  of  his  patent, 
and  he  claimed  to  be  entitled  to  set  off 
these  costs  against  the  costs  payable  by 
him  to  the  defendant,  on  the  ground  that 
the  costs  caused  by  the  particulars  of 
objections  were  costs  of  '^  improper,  vexa- 
tious, or  unnecessary  "  proceedings  within 
Order  LXV.  rule  27,  sub-rule  20,  and 
that  he  was  entitled  to  set  the  costs  off 
against  the  costs  payable  by  him  under 
rule  27,  sub-rule  21. 

The  "JDaxing  Master  refused  to  tax  these 
costs,  and  disallowed  them  altogether.  On 
a  summons  to  review  the  taxation,  Kay,  J., 
held  that  the  Taxing  Master  had  dis- 
allowed the  defendants  their  costs  of  the 
particulars  of  objections  to  the  validity 
of  the  plaintiff's  patent,  not  because 
they  were  "improper,  vexatious,  or  un- 
necessary" proceedings,  but  because  no 
certificate  had  been  obtained  under  the 
Patents,  Designs,  and  Trade  Marks  Act, 
1883,  s.  29,  sub-s.  6,  that  they  were 
"  reasonable  and  proper,"  and  that  it  was  a 
condition  precedent  before  the  plaintiff 
could  be  aUowed  his  costs  occasioned  by 
the  defendants'  particulars  of  objections 
that  he  should  shew  under  Order  LX  Y. 
rule  27,  sub-rule  20,  that  the  defendants 


had  been  disallowed  their  costs  of  the 
objections  as  "  improper,  vexatious,  or  un- 
necessary," and  afiinned  the  decision  of 
the  Taxing  Master. 

The  plaintiff  appealed  firom  this   de- 
cision. 

Marten,  Q.C,  and  Swinfen  Eady,  for 
the  appellant, — Section  29,  sub-section  6  of 
the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  provides  that  on  taxation  of 
costs  regard  shall  be  had  to  the  particu- 
lars delivered  by  the  defendant,  and  he 
shall  not  be  allowed  any  costs  in  respect 
of  any  particular  delivered  by  him  unless 
the  same  is  certified  by  the  Court  or 
Judge  to  have  been  proven,  or  to  have 
been  reasonable  and  proper.  Here  the 
defendants  have  not  obtained  from  the 
Court  or  Judge  any  certificate  that  the 
particulars  delivered  were  "reasonable 
and  proper,"  and  in  the  absence  of  such  a 
certificate  it  must  be  taken  that  the  par- 
ticulars were  unreasonable  and  improper, 
and  the  Taxing  Master  ought,  therefore, 
to  have  considered  the  question,  and  to 
have  allowed  the  plaintiff  the  costs  in- 
curred by  him  in  meeting  the  particulars 
of  objections  as  occasioned  by  "  improper, 
vexatious,  or  imnecessary"  proceedings, 
within  Order  LXV.  rule  27,  sub-rule  20, 
and  he  had  power  under  that  rule  to  do 
so  of  his  own  motion,  without  any  direc- 
tion from  the  Judge.  The  fact  that  the 
defendants  did  not  ask  for  a  certificate 
with  regard  to  their  costs  with  reference 
to  the  particulars,  we  submit  ought  not 
to,  and  does  not,  take  away  from  the 
Taxing  Master  the  power  to  deal  with  the 
costs  occasioned  to  the  plaintiff  by  these 
particulars.  Although  the  plaintiff,  having 
£Bdled  in  his  action,  must  pay  the  general 
costs  of  the  action,  he  is  entitled  to  have 
the  costs  occasioned  to  him  by  these  "  im- 
proper, vexatious,  or  unnecessary  "  objec- 
tions— Badt8che  AnilinundSoda  Fabrik  v. 
Levinstein  (1),  Simmonda  v.  Hitchman  (2), 
and  In  re  Wormdey  ;  Bainea  v.  Wormtley 
(S).  [They  cited  also  LonghotUm  v.  Shaw 
(4)  and  Boi/d  v.  Horrocks  (5).] 

(1)  Law  Rep.  29  Ch.  D.  366,  417. 

(2)  IjAw  Rep.  29  Ch.  D.  41 7«. 

(3)  47  Law  J.  Rep.  Chanc.  844. 

(4)  58  Law  J.  Rep.  Chanc.  734 ;  Law  Rep.  43 
Ch.  D.  462. 

(5)  6  Pat.  Case-s  143, 
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AsUmj  Q.Ci  and  Chadwyck  Heobleyy  for 
the  lOBpondents. — ^The  defendants  did  not 
ask  for  or  obtain  a  certificate  as  to  their 
costs  of  the  particulars  of  objection,  and, 
therefisre,  under  section  29,  sub-section  6 
of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  they  could  not  claim  to  be 
entitled  to  these  costs,  and  it  was  on  the 
ground  that  they  had  not  got  the  neces- 
sary certificate  that  the  Taxing-Master 
did  not  allow  them  these  costs ;  but  that  is 
a  very  different  thing  from  the  costs  being 
disallowed  on  the  ground  that  the  par- 
ticulars were  "improper,  vexatious,  or 
unneoessaiy"  proceedings,  so  as  to  give 
the  Taidng  Master  power  to  deal  with  the 
plaintiff's  costs  occasioned  by  such  pro- 
ceedings under  Order  LXV.  rule  27,  sub- 
rule  20.  The  Taxing  Master  did  not 
consider  at  all  whether  the  defendants' 
proceedings  were  reasonable  and  proper, 
or  unreasonable  and  improper.  Order 
LXV.  rule  27,  sub-rule  26  does  not  give 
tiie  Court  any  new  jurisdiction  as  to  costs, 
and  before  the  plaintiff  can  be  allowed 
costs  occasioned  by  proceedings  of  the 
defendants  under  sub-rule  20  he  must 
shew  that  the  defendants  have  been  de- 
prived of  their  costs  of  such  proceedings 
because  they  were  improper,  vexatious,  or 
unnecessary.  He  cannot  shew  that  here. 
Further,  the  sub-rule  does  not  apply  to 
cases  which  come  under  section  29,  sub- 
section 6  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883.  Under  that 
section  the  Judge  has  to  consider  whether 
the  particulars  delivered  are  reasonable 
and  proper ;  he  cannot  delegate  his  duty 
to  the  Taxing  Master.  If  he  thinks  the 
particulars  unreasonable  he  has  power  to 
disallow  the  costs,  but  he  has  not  done  so 
here.  We  submit  that  the  decision  of 
Kay,  J.,  was  right.  They  cited  Foster  v. 
The  Great  Western  RaUvxiy  Company  (6). 

Marten^  Q,C.,  replied. 

Cur,  adv,  vuU. 

Cotton,  L.  J.  (on  March  20). — This  case 
comes  before  us  by  way  of  appeal  from  an 
application  to  reverse  the  Taxing  Master's 
certificate,  and  it  comes  under  somewhat 
special  circumstances.  The  action  was 
brought  to  restrain  an  alleged  infringe- 

(6)  61  Law  J.  Bep,  Q.B.  228 ;  Law  Bep. 
8  Q.B,  P.  616. 
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ment  of  a  patent,  and  the  defendants 
succeeded.  There  were  a  good  many  objec- 
'tions  taken  to  the  validity  of  the  patent, 
on  which  the  Court  did  not  decide  in 
favour  of  the  defendants;  and  for  some 
reason  or  other  the  defendants  did  not 
ask  for  a  certificate  under  section  29,  sub- 
section 6  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  that  their  objec- 
tions were  reasonably  and  properly  taken. 
The  Judge  certainly  could  not  have  found 
that  they  were  proved,  and  he  was  not 
asked  to  find  that  they  were  reasonable 
and  proper. 

Then,  on  taxation,  the  Taxing  Master 
allowed  the  costs  incuiTed  with  reference 
to  these  objections  taken  by  the  defen- 
dants ;  but  afterwards,  in  consequence  of 
the  provisions  of  the  section  I  have  re- 
ferred to,  he  struck  them  out  without 
entering  into  the  question  of  the  propriety 
of  those  costs,  or  of  the  proceedings  taken 
by  the  defendants.  The  sub-section  pro- 
vides that  '^on  the  taxation  of  costs  re- 
gard shall  be  had  to  the  particulars  de- 
livered by  the  plaintiff  and  by  the  defen- 
dant, and  they  respectively  shall  not 
be  allowed  any  costs  in  respect  of  any 
particulars  deUvered  by  them,  unless  the 
same  are  certified  by  the  Court  or  a  Judge 
to  have  been  proven,  or  to  have  been 
reasonable  and  proper,  without  regard  to 
the  general  costs  of  the  ca^.''  These 
costs  were  disallowed,  I  suppose,  at  the 
instance  of  the  plaintiff.  But  then  the 
plaintiff  brought  in  a  bill  of  costs  with 
reference  to  the  proceedings  which  he  had 
taken  in  consequence  of  the  objections 
delivered  by  the  defendants,  and  he  con- 
tended that  under  inile  27,  sub-rule  20, 
he  was  entitled  to  charge  the  defendants 
with  the  costs  of  the  proceedings  which 
he,  the  plaintiff,  had  taken  to  meet  the 
objections  taken  by  the  defendants. 

The  Taxing  Master  declined  to  enter 
into  the  question  at  all,  because  he  con- 
sidered that  as  he  had  not  been  called 
upon,  and  could  not  be  required  to  tax 
the  costs  brought  in  by  the  defendants 
with  reference  to  the  objections  which 
they  had  taken,  and  on  which  the  Judge 
did  not  decide  at  all,  he  had  no  power  to 
act  under  rule  27,  sub-rule  20,  and  the 
Judge,  on  appeal  to  him,  thought  that  the 
Taxing  Master  was  right.    It  is  said  with 
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reference  to  the  costs  of  proceedings  taken 
by  the  defendants,  if  on  taxation  it  is 
found,  either  at  the  instance  of  the  Judge 
or  of  the  Taxing  Master,  that  those  ob- 
jections were  improper,  unnecessaiy,  or 
vexatious,  then  any  costs  which  they  have 
caused  the  other  party  to  incur  will  be 
ordered  to  be  paid  by  them.  But  here, 
as  I  said  before,  the  Taxing  Master  never 
had  power  to  enter  into  the  question  of 
the  taxation  of  the  defendants'  costs,  whe- 
ther the  proceedings  were  in  any  way 
vexatiously  or  improperly  taken  by  them, 
and  therefore  he  considered  that  he  could 
not  enter  into  the  question  which  the 
plaintiff  wished  to  bring  before  him. 
With  that  the  Judge  agroed,  and  in  my 
opinion  he  was  right,  because  although  it 
is  very  true  that  power  is  given  by  the 
rule  to  the  Taxing  Master  of  his  own 
mere  motion  to  enter  into  the  question  if 
he  finds  that  proceedings  by  one  party 
are  vexatiously  or  improperly  taken,  and 
to  see  what  expense  is  caused  to  the  other 
party  by  those  proceedings,  yet  there  is, 
in  my  opinion,  a  condition  precedent  to 
his  having  the  power  to  enter  into  the 
question  what,  if  anything,  ought  to  be 
paid  to  the  other  party  in  consequence  of 
the  improper  proceedings — namely,  that 
the  defendants'  costs  must  have  been 
disallowed  on  the  ground  that  the  pro- 
ceedings in  respect  of  which  they  were 
incurred  were  improper,  vexatious,  or  un- 
necessary. It  was  said  that  these  parti- 
culars must  be  taken  to  be  improper  and 
vexatious  with  reference  to  this  rule  be- 
cause the  Judge  has  not  certified  that 
they  were  proven,  or  that  they  were  rea- 
sonable and  proper;  and  that  the  mere 
absence  of  the  certificate  of  the  Judge 
which  would  enable  the  defendants  to 
carry  in  their  costs,  and  to  be  allowed 
such  of  them  as  the  Taxing  Master  did 
not  strike  out,  of  itself  shews  that  these 
particulars  were  vexatious  and  improper. 
But  I  cannot  agree  with  that.  The  Act 
of  Parliament  says  that  regard  shall  be 
had  to  the  particulars  of  objections  de- 
livered in  the  case  of  the  defendant,  and 
that  then  if  he  does  not  get  the  certificate 
he  shall  not  be  allowed  on  taxation  any 
costs  of  those  particulars.  But  that  is  for 
an  entirely  different  object  from  what  was 
aimed  at  by  sub-rule  20.     It  does  not  at 


all  f(^ow  that,  because  the  defendant 
has  not  liked  or  wished  or  thoo^t  it 
desirable  to  ask  for  a  certificate,  or  becaose 
the  Judge  has  not  granted  a  certificate, 
the  matter  must  be  considered  as  coming 
within  sub-rule  20,  so  as  to  enable  the 
other  party,  the  plaintiff,  to  charge  the 
defendant  with  the  costs  of  any  proceed- 
ings which  he  has  taken  in  consequence 
of  the  objections  raised,  but  as  to  which 
the  defendant  has  not  got  a  ceitificata  It 
is  very  true  that  that  may  seem  to  be  hard 
on  the  plaintiff,  but  in  my  opinion  he  took 
the  wrong  course.  If  he  wished  to  raise 
the  point,  he  ought  to  have  asked  the 
Jud^  to  direct  the  Taxing  Master  to  see 
whether  by  reason  of  any  proceedings 
which  had  been  improperly  taken  by  the 
defendant  he  had  been  put  to  extra  costs, 
and  to  tax  those  costs,  and  to  allow  them 
to  him  as  against  the  defendant.  He  did 
not  think  fit  to  do  so,  just  as  the  defendant 
did  not  think  of  aslong  for  a  certificate 
that  although  the  objections  were  not 
proved,  yet  they  were  properly  taken. 
For  some  reason  the  plain^ff — ^whether 
because  he  did  not  think  of  it,  or  because 
he  did  not  think  it  prudent  to  do  so— did 
not  ask  the  Judge  to  give  any  such  direc- 
tion. That,  in  my  opinion,  having  regard 
to  sub-rule  20,  is  what  ought  to  be  done. 
The  Judge  can  direct  the  Taxing  Master 
to  look  into  the  costs,  and  to  see  whether 
any  proceedings  were  vexatiously  or  im- 
properly taken;  and  if  he  does  do  it» 
the  Taxing  Maister  in  taxing  the  costs 
of  any  piuiy  can  consider  whether  the 
proceedings  to  which  those  costs  relate 
were  pro^edings  which  were  vexatiously 
or  improperly  taken.  But  if  it  does  not 
become  the  duty  of  the  Taxing  Master  to 
tax  the  costs  of  any  party,  he  cannot 
enter  into  the  question  under  this  rule 
whether  these  costs  have  been  improperly 
or  vexatiously  incurred,  and  have  put  the 
other  party  to  unnecessary  costs  which 
the  party  causing  these  costs  ought  to 
pay.  Of  course,  if  the  plaintiff  thinks  that 
in  consequence  of  improper  or  vexatious 
objections  taken  by  his  opponent  he  has 
been  put  to  unnecessary  and  improper 
costs,  he  can  ask  the  Judge,  if  there  is  a 
decision  in  fiivour  of  the  defendant,  and 
the  defendant  does  not  ask  for  a  certificate 
that  those  objections  were  properly  taken, 
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to  direct  the  Taxing  Master  to  see  whether 
any  proceedings  have  been  vezatiously  or 
improperly  taken  by  the  defendant,  and 
to  dim;t  that  he,  the  plaintiff,  shall  get 
firom  the  defendant  the  costs  of  any  pro- 
ceedings which  he  has  taken  in  conse- 
quence of  the  objections  improperly  taken 
by  the  defendant.  In  my  opinion  here, 
that  was  the  view  which  the  Taxing  Master 
took,  and  which  Mr.  Justice  Kay  took, 
and  I  think  that  was  right.  I  do  not  read 
the  whole  of  the  sub-rule,  but  the  case  turns 
upon  this  provision :  '*  In  such  a  case  the 
party  shall  pay  the  costs  occasioned  there- 
by to  the  other  parties,  and  in  any  case 
where  such  question  shall  not  have  been 
raised  before  and  dealt  with  by  the  Court 
or  Judge  it  shall  be  the  duty  of  the  Tax- 
ing Master  to  look  into  the  same  .... 
for  the  purpose  aforesaid.''  He  is  to  see 
as  to  the  costs  which  he  can  tax,  and 
which  it  is  his  duty  to  tax,  whether  or 
not  there  have  been  any  costs  relating  to 
the  proceedings  improperly  taken.  Here, 
as  I  stated,  in  consequence  of  the  coiu'se 
which  was  taken  by  the  defendants,  he 
could  not  enter  into  this  question.  The 
costs  qf  the  proceeding  in  respect  of  which 
the  defendants  did  not  get  a  certificate 
never  came  for  taxation  in  such  a  sense 
that  the  Taxing  Master  could  judge  whe- 
ther or  not  such  proceedings  were  vexa- 
tiously  or  improperly  taken.  In  my 
opinion  the  appeal  fails.  In  future,  par- 
ties, if  they  refuse  to  raise  such  a  question 
as  this,  should  see  that  they  get  a  direc- 
tion from  the  Judge  so  as  to  enable  and 
direct  the  Taxing  Master  to  look  into 
what  the  plaintiff  here  is  desirous  should 
be  looked  into,  which  of  course  he  can  do 
on  the  Judge's  direction. 

LiNDLEY,  L.J. — I  think  there  is  a 
difficulty  in  applying  sub-section  20  of 
rule  27  of  Order  LXV.  to  patent  cases. 
That  rule  is  generally  expressed  as  applic- 
able to  all  actions,  and  there  is  nothing  at 
all  in  the  rule  about  notices  of  objections 
in  patent  actions.  They  are  not  specially 
dealt  with  at  all,  and  the  difficulty  arises 
firom  having  to  apply  that  rule  to  a  case 
in  which  particulars  of  objections  are 
specially  dealt  with.  They  are  specially 
dealt  with  by  section  29  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  and,  when 
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you  come  to  consider  and  work  the  two 
together,  there  is  a  little  difficulty  about 
it,  but  I  am  not  at  all  prepared  to  say 
that  the  true  construction  is  not  that 
which  has  been  said  to  be  correct  by  the 
Taxing  Master,  Mr.  Justice  Kay,  and  my 
learned  brother.  There  is  a  difficulty 
about  it,  but  not  a  difficulty  so  great  as  to 
lead  me  to  express  a  contrary  opinion.  I 
think  when  you  come  to  spell  it  out  that 
that  view  is  correct,  and  that  if  ever  a 
plaintiff  wants  to  get  costs  occasioned  by 
improper  objections  he  must  ask  for  them. 
That  has  this  immense  convenience,  that 
the  Judge,  who  knows  all  about  the  case, 
can  give  directions ;  whereas  the  Taxing 
Master,  who  knows  nothing  about  it,  would 
be  exceedingly  embarrassed  in  applying 
this  rule  to  patent  cases  when  the  point 
raised  is,  as  here,  that  the  particulars  of 
objections  have  not  only  not  been  certified 
as  being  proper,  but  have  put  the  other 
party  to  extra  costs.  It  is  a  very  difficult 
matter  for  the  Taxing  Master  to  settle, 
and  a  comparatively  easy  one  for  the 
Judge  to  settle  when  he  has  tried  the 
I  think,  therefore,  the  appeal  fails. 


Lopes,  L.J. — Having  regard  to  what 
has  happened  in  this  case,  and  to  section 
29,  sub-section  6  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  there  has 
been  no  such  disallowance  within  the 
meaning  of  sub-section  20,  rule  27  of 
Order  LXV.  of  the  Rules  of  the  Supreme 
Court,  as  to  give  the  Master  jurisdiction 
to  deal  with  the  costs  in  this  case.  Of 
course,  this  depends  on  the  construction  of 
the  rule,  and  I  think  that  Mr.  Justice 
Kay  and  the  Taxing  Master  have  both 
properly  and  correctly  construed  that 
rule.  I  think,  therefore,  that  the  appeal 
should  be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors— Francis  k  Johnson,  for  appellant ; 
BobinsoD,  Preston  &  Stow,  agents  for  Alfred 
Point  on,  Birmingham,  for  rjspondents. 
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[IN  THE  COURT  OP  APPEAL.] 
Cotton,  L.J.  ^ 

LiNDLET,  L.J.  I         r 

Lopes,  L. J.      I    ^^  ^'^  hargreaves; 

1890  r        **1^GLEY   t\   TATLEY. 

Jan.  29.      J 

-^jopoin/TTiew^  mider  Power — Validity — 
Perpetuity  —  Originating  Summons  — 
Jurisdiction — Rules  of  Supreme  Court, 
1883,  OrrferZK.  rw?e3. 

A  testatrix  devised  real  estate  unto  and 
to  the  use  of  trustees,  upon  trust  to  receive 
the  rents  and  pay  tfte  same  to  her  sister  M, 
during  her  life,  cmd  after  lier  deatJi  to  pay 
the  rents  to  her  children  as  therein  men- 
tioned;  and  after  the  deaih  of  M.  and  all 
Iter  children,  upon  trust  to  pay  t/ie  rents  to 
her  sister  E.for  life,  and  after  her  death  to 
pay  the  rents  to  her  children  as  t/ierein 
mentioned;  and  after  the  death  of  M,  and 
E.  and  their  children,  the  trustees  to  hold 
the  property  on  t7'ust  for  such  person  or 
persons  as  the  longest  liver  of  M.  and  E, 
and  their  children  sJiould  by  deed  or  will 
.  appoint,  TJie  qv^estion  having  been  raised 
wheHier  the  potver  of  appointment  was 
invalid  as  infringing  Vie  rule  against 
perpetuities, — Held,  reversing  the  decision 
of  Kay,  J.,  ifuU  there  was  jurisdiction  to 
determine  the  qu^tion  on  an  originating 
summons  under  Order  LV.  rule  3,  and 
that  the  power  of  appointment  was  invalid, 
<M  the  person  to  exercise  it  might  not  be 
ascertaiiied  within  the  period  prescribed  by 
law, 

Avem  V,  Lloyd  (37  Law  J.  Kep.  Chanc. 
489  ;  Law  Rep.  6  Eq.  383)  overruled. 

This  was  an  appeal  from  a  decision  of 
Kay,  J. 

A  testatrix  devised  real  estate  to  trus- 
tees, to  have  and  to  hold  the  same  unto 
and  to  the  use  of  them  and  of  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such 
survivor,  upon  trust  to  receive  the  rents, 
and  to  pay  the  same  to  her  sister  IVfaiy 
during  her  life,  and  after  her  death  to  pay 
the  rents  to  her  children  respectively  in 
succession  in  order  of  seniority  during 
their  respective  lives ;  and  after  the  death 
of  Mary  and  all  her  children,  upon  tru3t 
to  pay  the  rents  to  the  testatrix's  sister 
Eliza  during  her  life,  and  after  her  death 
to  pay  the  rents  to  her  children  succes- 


sively in  like  manner ;  and  after  the  death 
of  the  sisters  Mary  and  Eliza  and  their 
children,  the  trustees  were  to  hold  the 
property  in  trust  for  such  person  or 
persons  as  the  longest  liver  of  the  sisfcers 
Mary  and  Eliza  and  their  children  should 
by  deed  or  will  appoint,  and  in  de&ult  of 
appointment  upon  trust  for  the  heir-at- 
law  of  the  testatrix  absolutely. 

Mary  and  Eliza  survived  the  testatrix. 
The  longest  liver,  who  was  one  of  the 
children  of  Mary,  made  a  will  appointing 
the  estate  to  a  trustee.  The  persons  on 
whom  the  legal  estate  under  the  will  of 
the  testatrix  had  devolved  took  out  an 
originating  summons  to  have  it  deter- 
mined to  whom  the  property  belong^. 

Kay,  J.,  held  that  he  had  no  jurisdic- 
tion to  determine  the  question  on  an 
originating  summons. 

The  plaintiffs  appealed  from  this  de- 
cision. 

L,  Ryland,  for  the  appellants.  —  We 
are  entitled  to  have  the  question  raised 
in  this  case  determined  on  an  originating 
siunmons.  The  case  comes  clearly  with- 
in the  provisions  of  Order  LV.  rule  3, 
sub-sections  A,  B,  and  G.  The  l^;al 
estate  was  in  the  trustees,  and  they  held 
the  property  in  trust  for  some  one,  and 
they  were  entitled  to  have  the  question 
determined  who  that  some  one  was. 
The  question  is  one  which  could  properly 
be  determined  in  an  administration  action, 
and  therefore  the  Court  has  jurisdiction 
to  determine  it  on  this  summons.  In  re 
Davies;  Davies  v.  Bavies  (1)  and  In  re 
Royle;  Royle  v.  Haynes  (2)  shew  what 
questions  can  be  determined  on  an  origi- 
nating siunmons. 

Upjohn,  for  the  heir-at-law. — Kay,  J., 
thought  these  proceedings  were  something 
of  the  species  of  proceedings  for  equitable 
ejectment,  but  it  is  submitted  that  that 
view  is  erroneous. 

He  cited  In  re  Powers;  Lindsdl  v. 
Phillips  (3)  and  Cunliffe  v.  Branker  (4). 

F,  Thompson,  for  the  appointees. 

(1)  67  Law  J.  Rep.  Chanc.  769;  Law  Eep. 
38  Ch.  D.  210. 

(2)  Ante,  p.  1 ;  Law  Rep.  43  Ch.  D.  18. 

(3)  Law  Rep.  30  Ch.  D.  291. 

(4)  46  Law  J.  Rep.  Chanc.  128;  Law  Rep. 
3  Ch.  D.  393-400, 
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[Cotton,  L.  J. — Do  you  object  to  having 
the  question  now  determined  by  us  ?] 

No.  Then  with  regard  to  the  ap- 
pointment, I  submit  that  it  is  a  good 
appointment.  In  Avem  v.  lAo'tfd  (5)  it 
was  held  that  in  a  gift  to  A.  and  B. 
for  life,  remainder  to  their  issue  for  life, 
and  after  the  decease  of  the  survivor  to 
the  executors  and  administrators  of  the 
survivor  of  A.  and  B.  or  their  issue  who 
should  happen  to  be  such  survivor,  the 
last  remainder  was  not  void  for  perpetuity. 
That  decision  supports  my  contention, 
and  it  has  never  been  overruled,  although 
it  has  been  commented  on  in  some  cases — 
London  and  SotUh  Western  Bailway  Corn- 
pant/  V.  Gomm  (6),  GUbertaon  v.  Richards 
(7),  and  In  re  Harvey  ;  Peck  v.  Savory  (S). 

Ryland  and  Upjohn  were  not  called 
upon  on  the  merits. 

ConoK,  L.  J. — I  cannot  agree  with  the 
view  taken  by  Mr.  Justice  Kay,  that  he 
had  no  jurisdiction  to  decide  this  point. 
The  trustees  of  the  will  to  whom  the 
whole  legal  estate  was  devised  are  in  pos- 
session of  the  estate,  and  they  ask  the 
Court  to  decide  to  whom  they  ought  to 
hand  it  over.  The  case  is  not  one  on 
which  an  action  of  ejectment  could  be 
brought.  It  may  be  that  the  heir-at- 
law  might  have  brought  an  action  of 
ejectment,  if  an  appointee  of  the  donee  of 
the  power  had  been  in  possession.  I 
think  the  Court  had  jurisdiction  to  deter- 
mine the  question  raised  here  on  this 
originating  summons. 

Then  as  to  the  merits,  I  am  of  opinion 
that  though  the  limitation  of  the  life 
estate  to  the  sisters  and  their  children 
was  good,  the  power  of  appointment  given 
to  ^e  last  survivors  of  the  sister  and 
their  children  was  bad.  The  children  of 
the  sisters  were  not  all  in  being  at  the  time 
of  the  death  of  the  testatrix,  and  the  last 
survivor  might  not  be  ascertained  within 
the  period  idlowed  by  the  rule  against  per- 
petuities— ^that  is,  within  lives  in  being 

g)  37  Law  J.  Bep.  Cbanc.  489 ;  Law  Bep. 
.883. 

(6)  51  Law  J.  Bep.  Chanc.  580;  Law  Bep. 
20  Ch.  D.  562. 

(7)  4  Hurl,  k,  N.  277;  28  Law  J.  Bep. 
Xxat  158. 

(8)  Law  Bep.  89  Ch.  D.  289. 
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at  the  time  of  the  death  of  the  testa- 
trix and  twenty-one  years  afterwards.     I 
think  the  power  is  invalid  and  the  pro- 
perty goes  to   the   heir-at-law,  but  not 
under  the  trusts  of  the  will.     Avem  v. 
Lloyd  (5)  is  very  like  the  present  case, 
and    Vice-Chancellor  Stuart  there    said 
there  was  no  question  as  to  the  validity 
of  the  limitation  of  the  life  estates  in  re- 
mainder to  the  unborn  issue  male  and 
female  of  the  testatrix's  brothers  John  and 
Francis,     The  unborn  issue  clearly  took 
life  estates  share  and  share  alike;  and  as 
to  the  limitation  to  the  executors,  ad- 
ministrators, and  assigns  of  the  survivor 
of  his  brothers  or  their  issue,  male  or 
female,  who  should  happen  to  be  such 
survivor,  he  said  that  considering  that 
that  limitation  must  take  effect  in  the 
lifetime  of  the  unborn  issue  to  whom  a 
good  estate  for  life  was  given  so  as  to  give 
him  an  absolute  estate  in  possession  when 
he  became  survivor,  it  was  not  easy  to  see 
on  what  ground  it  could  be  considered  too 
remote.    The  gift  to  the  executors,  ad- 
ministrators, and  assigns  of  the  surviving 
tenant  for  life  attached  to  the  life  estate 
so  as  to  give  a  contingent  absolute  interest 
to  such  tenant  for  life,  and  this  contin- 
tingent  absolute  interest  vested  in  pos- 
session in  the  surviving  tenant  for  life  as 
soon  as  he  was  ascertained.     Each  of  the 
tenants  for  life  had  as  much  right  to 
aliene  his  contingent  right  to  the  absolute 
interest  as  to  cdiene  his  life  estate,  and 
the  person  claiming  under  an  assignment 
of  the  whole  estate  and  interest  of  the 
tenant  for  life  would,  as  soon  as  his  as- 
signor became  the  survivor,  be  entitled  to 
the  possession  and  enjoyment  as  absolute 
owner.   It  seemed  obvious  that  such  a  case 
was   not  within  the  principle  on  which 
the  law  against  perpetuity  rested,  and 
that  the  limitation  in  question  of  the  ab- 
solute interest  did  not  fisdl  as  being  too 
remote.     But  that  decision  is  not  consis- 
tent with  the  decision  in  The  London  and 
South  Western  Railway  Company  v.  Gomm 
(6),  and,  in  my  opinion,  it  is  not  consistent 
with  the  law,  and  therefore  the  decision 
is  wrong.     No  doubt,  if  the  person   to 
whom  the  ultimate  gift  was  inade  must 
necessarily  be  ascertained  within  the  legal 
period,  the  reasoning  of  Yice-Chancellor 
Stuart  would  apply.    But  the  real  ques- 
8  D 
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tion  here  is  not  whether  the  tenants  for 
life,  the  sisters  and  their  children,  could 
release  the  power,  but  whether  the  per- 
son to  whom  the  power  was  given  might 
possiblj  not  be  ascertained  within  the  legal 
period.  I  think  he  might  not,  and  there- 
fore the  power  is  invalid. 

Liin>LBT,  L.J. — I  am  of  the  same 
opinion.  The  person  to  exercise  the 
power  of  appointment  might  not  be  ascer- 
tained within  the  time  limited  hy  law. 
Avem  V.  LU»/d  (5)  would  be  an  authority 
in  favour  of  the  appointees,  if  the  decision 
in  it  was  right ;  but  I  cannot  find  that  it 
has  ever  been  followed,  and  in  my  opinion 
the  decision  was  wrong. 

With  regard  to  the  jurisdiction  of  the 
Court  to  determine  this  question  on  an 
originating  summons,  I  think  Mr.  Justice 
Kay  was  under  a  misapprehension  as  to 
the  jurisdiction  of  the  Court.  I  think  it 
impossible  to  say  that  this  case  does  not 
come  within  the  words  and  meaning  of 
Order  LV.  rule  3.  The  trustees  had  the 
legal  estate,  and  they  wanted  to  know 
who  their  oeHuis  que  trust  were. 

LoPBS,  L.J. — I  entirely  agree.  The 
case  comes  within  Order  LV.  rule  3,  and 
I  am  of  opinion  that  Mr.  Justice  Kay 
had  power  to  determine  the  question. 

On  the  merits  of  the  case  I  am  of 
opinion  that  the  ultimate  limitation  is  bad, 
because  the  person  to  exercise  the  power 
might  not  be  ascertained  within  the  period 
allowed  by  law.  The  appeal  must  be 
allowed. 


Solicitors — ^Woodcock,  Byland  &  Parker,  agents 
for  Woodcock  ic  Sons,  Haslingden,  for  appel- 
lants, and  heir-at-law ;  Wynne,  Holme  & 
Wynne,  agents  for  Whitley  k,  Co.,  Liverpool, 
for  appointees. 


Kekewich,  J. 

1890. 

Feb.  26. 


In  re  walker. 

WALKER  V.   WALKER. 


Trustee — LiahUUy — Insufficient  Secu- 
rity/— Mortgage  of  Buildings — Report  of 
oMe  practical  Surveyor — Trustee  Act,  1888 
(61  ik  52  Vict.  c.  69),  ss,  4  and  b— Trust 
Legacy — Appropriation — Change  of  In- 
vestment, 

When  a  trust  legacy  Jtas  been  appro- 
priated  it  is  a  breach  of  trust  to  vary  the 
investmenU  unthout  reasonable  cause;  and 
upon  the  legacy  falling  into  possession^ 
the  trustee  is  liaMe  to  indemnify  the  le- 
gatee against  any  loss  resulting  from  the 
change  of  investment, 

A  trustee  is  not  entitled  to  tlie  protection 
afforded  by  section  ^  of  Hie  Tru>stee  Act, 
1888,  unless  the  report  or  valuation  upon 
whic/i  he  acted  in  making  an  investment 
which  ultimately  proves  insufficient,  was 
mude  upon  his  own  instructions  and  di- 
rected to  the  particular  investment, 

A  trustee  is  not  entitled  to  the  protection 
afforded  by  section  5  of  the  Trustee  Act, 
1888,  unless  the  investment  which  has 
proved  deficient  was  a  proper  investment 
at  the  time  in  all  respects  oiker  than  value. 

The  duties  of  trustees  with  respect  to  tlie 
appropriation  and  investment  of  trust  lega- 
cies considered, 

William  John  Walker,  who  died  on  the 
5th  of  October,  1871,  by  his  will  dated 
the  14th  of  July,  1868,  directed  the  de- 
fendants, his  executors,  to  set  apart  or 
invest  and  stand  possessed  of  the  sum 
of  600?.,  upon  trust  to  pay  the  income 
thereof  to  Maria  Walker  during  her 
life,  and,  after  her  decease,  to  pay  the 
income  in  equal  shares  to  certain  other 
persons  during  their  lives,  with  remainder 
over  as  in  the  will  mentioned;  and  he 
directed  his  executors  to  set  aside  and  in- 
vest and  stand  possessed  of  the  further 
sum  of  600Z.,  and  pay  the  income  to  and 
equally  between  his  nieces,  Elizabeth 
Burgess,  Ellen  Burgess,  and  Ann  Bur- 
gess, during  their  lives  and  the  life  of 
the  survivors  and  siirvivor  of  them,  and 
£rom  and  after  the  death  of  the  sur- 
vivor of  them,  then  to  pay  the  said  600?. 
to  Walter  Walker,  and  if  he  should  be 
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then  dead,  then  to  pay  the  same  eqiially 
amongst  his  children.  The  testator  de- 
clared that  it  should  be  lawful  for  his 
trustees  at  their  discretion,  and  without 
incurring  any  responsibility,  to  permit  so 
much  of  his  residuary  personal  estate  aa 
should  at  his  decease  be  required  to  be  in- 
vested for  the  purposes  of  his  will  to  re- 
main and  continue,  either  in  whole  or  in 
part,  invested  in  or  upon  any  securities 
whidi  he  might  have  at  his  decease ;  and 
he  empowered  them  to  call  in  and  reaUse 
any  securities  whereon  any  of  the  trust 
moneys  might  be  invested,  and  to  invest 
the  proceeds  in  any  other  of  the  stocks  or 
funds  or  other  Government  securities  of 
the  United  Kingdom,  or  on  mortgages  of 
freeholds  in  England  or  Wales,  or  on  the 
debentures  or  debenture  bonds  of  any 
corporation  or  company  authorised  to 
borrow  money  at  interest,  or  on  the  de- 
benture stocks  or  preference  stock  or 
shares  of  any  railway  or  other  company 
or  corporation  paying  a  dividend,  and  to 
vary  liie  same  as  occasion  should  require, 
or  as  should  be  thought  fit.  ^ 

The  defendants  were  the  residuary  le- 
gatees under  the  will. 

Elizabeth  Burgess,  Ann  Burgess,  and 
Ellen  Burgess  were  all  dead,  and  Walter 
Walker  had  predeceased  two  of  them, 
leaving  three  children — ^namely,  the  plain- 
tiffs and  Walter  Burgess  Walker,  who 
had,  in  March,  1877,  assigned  his  share 
in  the  legacy  of  600^.  to  the  plaintiff. 

The  defendants,  after  paying  the  testa- 
tor's debts  and  legacies,  retained  un- 
divided an  investment  made  by  the  testa- 
tor himself  consisting  of  two  bonds  for 
1,000^.  and  200^.  respectively  of  the  South 
Yorkshire  and  River  Don  Bailway  Com- 
pany; and  in  the  year  1880,  upon  the 
plaintifEs  applying  for  information  with 
regard  to  the  legacy  of  600^.  in  which 
they  were  interested,  and  requiring  that 
it  should  be  separately  invested,  the  de- 
fendants, in  the  first  instance,  told  the 
plaintifEs  that  the  legacy  was  invested  in 
the  bonds  in  question,  and  formed  part  of 
the  investments  made  by  the  testator 
himself,  but  shortly  afterwards  they  wrote 
to  the  plaintiff'  solicitors  reilising  to  make 
a  separate  investment  of  the  legacy.  With- 
out again  communicating  with  the  plain- 


tifis,  the  defendants,  in  June,  1881,  sold 
the  bonds  with  the  accruing  dividends  for 
1,486^.  Os.  8(2.,  and  out  of  the  proceeds  in- 
vested a  sum  of  1,200^.  in  two  mortgages 
for  600^.  each  on  two  freehold  houses 
in  course  of  completion  at  Tooting,  both 
belonging  to  the  same  mortgagor. 

The  instructions  given  by  the  defen- 
dants to  their  solicitors  at  the  time  of 
making  the  mortgage  investments  were 
''  to  find  a  thoroughly  good  mortgage  se- 
curity." The  solicitors  at  the  time  had 
in  their  hands  a  report  of  Messrs.  W.  H. 
&  H.  Brown,  surveyors  and  valuers,  which 
had  been  made  to  another  client  of  theirs 
with  respect  to  a  number  of  houses,  in- 
cluding the  two  houses  in  question,  but 
the  defendants  themselves  had  no  know- 
ledge of  Messrs.  Brown  or  of  the  report. 

His  Lordship  held,  upon  the  evidence, 
that  the  trustees  had,  in  the  year  1881, 
appropriated  the  two  bonds  of  the  South 
Yorkshire  and  Biver  Don  Company  to 
answer  the  two  trust  legacies  given  by 
the  will,  and  that  there  was  no  reaEKmable 
cause  to  justify  the  realisation  of  the 
bonds  in  February,  1887. 

It  was  not  disputed  that  neither  of  the 
mortgagee  for  600Z.  wa£  now  sufS.cient  to 
produce  that  sum. 

Warmingionf  Q.(7.,  and  FarwMy  for  the 
plaintiff. — ^The  trustees,  having  changed 
the  investment  without  justification  after 
there  had  been  an  appropriation  of  the 
trust  legacy,  must  indemnify  the  plaintifis 
against  the  loss  arising  from  the  fact  of 
the  bonds  not  now  being  available  to 
answer  the  legacy.  The  plaintifib  are  en- 
titled to  one  half  of  the  present  value  of 
the  two  sums  of  bonds.  The  investment 
on  the  mortgages  was  itself  a  breach  of 
trust.  Neither  mortgage  was  earmarked 
to  answer  a  specific  trust.  The  benefi- 
ciaries interested  in  either  trust  are  en- 
titled to  resort  to  both  mortgages.  The 
trustees  did  not  set  apart  eadL  legacy  as 
directed.  Moreover,  they  advanced  the 
trust-moneys  without  a  proper  valuation, 
and  beyond  the  proper  margin  of  value  in 
the  case  of  an  investment  upon  buildings 
— Lea/roydv.  Whiteley{l)9iidInreSalman; 

(1)  57  Law  J.  Bep.  Chanc.  390 ;  Law  Bep. 
12  App.  Cas.  727. 
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Priest  V.  UppUby  (2).  The  trustees  cannot 
claim  the  benefit  of  the  Trustee  Act,  1888, 
section  4,  for  they  are  unable  to  shew  that 
they  acted  upon  the  report  of  a  person 
reasonably  believed  by  them  to  be  an 
able,  practical  surveyor.  Brown's  report 
was  not  addressed  to  them;  they  knew 
nothing  of  him ;  and  it  did  not  deal  spe- 
cifically with  the  property  the  subject  of 
the  mortgages. 

NemUe,  Q,C.,  and  Bursting,  for  the 
trustees. — ^The  trustees  admit  their  liability 
to  pay  600?.  to  the  plaintifis,  but  they  are 
not  liable  for  anything  beyond  that.  The 
plaintiff  are  not  entitled  to  the  profit 
which  might  have  been  made  by  continu- 
ing the  investment  in  the  bonds.  The 
trustees'  power  to  vary  investments  may 
be  exercised,  even  solely  in  the  interests 
of  a  tenant  for  life,  so  long  as  the  invest- 
ment is  kept  within  the  trust  limits.  As 
to  the  mortgage  investments,  the  trustees 
are  entitled  to  the  benefit  of  section  4  of 
the  Trustee  Act,  1888.  They  believed 
Brown's  report  was  btmajide  and  indepen- 
dent, and  their  belief  was  reasonable. 

[Kekewich,  J. — The  belief  which,  under 
the  section,  is  to  protect  the  trustees  is  a 
reasonable  belief  that  the  surveyor  is  able 
and  practical,  and  he  must  be  a  surveyor 
employed  and  instructed  by  the  trusteea] 

If  the  trustees  are  not  protected  under 
section  4,  yet  they  claim  the  benefit  of 
section   5,  and  their  liability  is  for  the 

(2)  Law  Rep.  42  Ch.  D.  361. 

(3)  The  Trustee  AotJ  888,  section  4:  **(l)No 
trastee  lending  money  upon  the  security  of  any 
property  shall  be  chargeable  with  breach  of 
trust  by  reason  only  of  the  proportion  borne  by 
the  amount  of  the  loan  to  the  value  of  such 
property  at  the  time  when  the  loan  was  made, 
provided  that  It  shall  appear  to  the  Court  that 
in  making  such  loan  the  trustee  was  acting  upon 
a  report  as  to  the  value  of  the  property  made 
by  a  person  whom  the  trustee  reasonably  be- 
lieved to  be  an  able,  practical  surveyor  or  viduer, 
instructed  and  employed  independently  of  any 
owner  of  the  property,  whether  such  surveyor 
or  valuer  carried  on  business  in  the  locality 
where  the  property  is  situate  or  elsewhere,  and 
that  the  amount  of  the  loan  does  not  exceed  two 
equal  third  parts  of  the  value  of  the  property 
as  stated  in  sach  report,  and  that  the  loan  was 
made  under  the  advice  of  such  surveyor  or 
valuer  expressed  in  such  report.  And  this  sec- 
tion shall  apply  to  a  loan  upon  any  property  of 
any  tenure,  whether  agricultural  or  house  or 


loss  (if  any)  incurred  by  the  investment 
upon  an  insufficient  security. 

The  Act  received  the  royal  assent  on 
the  24th  of  December,  1888,  and  the  writ 
in  the  action  was  issued  in  March,  1889. 

Warminfftan,  Q.C.,  in  reply. — ^The  sale 
of  the  bonds,  not  being  for  a  proper  pur- 
pose, was  a  breach  of  trust  which  must  be 
made  good.  The  trustees  can  claim  no 
protection  under  the  Trustee  Act,  1888. 
Section  5,  sub-section  1  (3),  only  applies 
where,  but  for  value,  the  investment  is 
in  all  respects  proper.  Here  it  was  made 
in  carrying  out  a  change  of  investment, 
which  was  itself  a  breach  of  trust. 

Kekewich,  J. — ^There  are  two  impor- 
tant questions  in  this  case  outside  the 
importance  of  every  case  to  the  parties 
litigant — one  depending  on  the  Act,  which 
has  not  yet  received  much  judicial  con- 
struction, and  the  other  depending  on  the 
duty  of  trustees  to  whom  is  given  what 
is  generally  called  a  trust-legacy.  That 
is  the  question  on  which,  so  fieir  as  my 
researches  have  gone,  there  is  extremely 
little  learning  to  be  found  in  the  books, 
but  on  which,  nevertheless,  I  think  the 
law  is  reasonably  clear.  I  have  here  a 
clear  and  simple  case  of  a  trust-legacy,  and 
one  which  is  made  more  clear  and  simple 
than  often  is  the  case,  by  reason  of  the 
residuary  gift,  which  is  to  the  trustees 
themselves,  so  that,  so  long  as  other  trust 
legacies  (of  which  there  are  several)  or 
the  other  legatees,  are  properly  dealt  vrith, 
the  trustees  had  only  to  account  with 
themselves.  The  legacy  is  of  600^.,  which 
is  given,  in  a  very  few  words,  in  trust  for 
a  person  for  life,  and  afterwards  to  the 

other  property,  on  which  the  trustee  can  lawfully 
lend.- 

Section  6:  "(1)  Where  a  trustee  shall  have 
improperly  advanced  trust-money  on  a  mortgage 
security  which  would  at  the  time  of  the  invest* 
ment  have  been  a  proper  investment  in  all  re- 
spects for  a  less  sum  than  was  actually  advanced 
thereon,  the  security  shall  be  deemed  an  autho- 
rised investment  for  such  less  sum,  and  the 
trustee  shall  only  be  liable  to  make  good  the 
sum  advanced  in  excess  thereof  with  interest. 

**  (2)  This  section  shall  apply  to  investments 
made  as  well  before  as  after  the  passing  of  this 
Act,  except  where  some  action  or  other  proceed- 
ing shall  be  pending  -mth  reference  thereto  at 
the  passing  of  this  Act." 
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plaintifis.  The  particular  direction  gave 
the  trustees  the  option  of  either  taking 
what  the  testator  had  left  for  security, 
and  appropriating  so  much  of  his  in- 
vested property  as  was  equivalent  to 
6002.,  taking  care,  of  course,  that  it  was 
a  good  investment  in  the  terms  of  the 
trust;  or,  having  converted  the  whole  or 
part  of  his  estate,  of  investing  some  of  the 
proceeds  of  conversion,  to  the  extent  of 
6002.,  in  one  of  the  authorised  investments. 
They  might  have  done  either.  That  is 
the  common  case.  I  am  not  prepared  to 
say  that,  where  trustees  have  several  trust 
legacies  of  that  kind,  and  have  a  large  sum 
of  debentures  or  other  stock  which  is  an 
investment  authorised  by  the  will,  and 
one  which  they  consider  a  good  and  satis- 
fiuHiory  trust  investment,  they  may  not 
put  aside  the  entire  amount  without  divid- 
ing it  into  portions,  which  is  practically 
impossible  without  sale,  and  simply  appro- 
priate it  in  their  books-— that  is  to  say,  if 
they  have  three  trust  legacies  of  5002. 
each  and  1,5002.  stock,  I  am  not  prepared 
to  say  they  may  not  properly  appropriate 
5002.,  one  third  of  that,  say  to  Jane  and 
her  children,  one  third  to  Mary  and  her 
children,  and  one  third  to  Elizabeth  and 
her  chfldren,  in  their  books.  That  does 
not  seem  to  me  to  be  open  to  the  great 
objections  which  there  are  to  a  contribu- 
tory mortgage,  one  only  of  which  objec- 
tions I  dealt  with  in  the  case  of  Wehb 
V.  Jowu  (4),  because  that  was  suffi- 
cient on  that  occasion.  If,  on  the  other 
hand,  the  trustees  take  a  different  course, 
and  convert  the  personal  estate,  and  are 
minded  to  invest  part  of  the  proceeds  for 
the  benefit  of  their  trust  legatees,  then  I 
apprehend  their  duty  is  perfectly  plain — 
to  invest  that  particular  sum  in  a  parti- 
cular stock  for  the  benefit  of  those  particu- 
lar trustees.  There  again  there  is  not  so 
strong  an  objection  to  a  contributory 
investment  when  there  is  the  same  set  of 
trustees  for  different  children  and  grand- 
children, as  there  is  when  there  is  a  con- 
tributory mortgage  in  the  names  of  two 
different  sets  of  trustees  claiming  under 
two  different  instruments,  which  was  the 

(4)  57  Law  J.  Rep.  Chanc.  671 ;  Law  Rep. 
89  Ch.  D.  660. 


case  in  Webb  v.  Jotwls  (4).  But  although 
the  objection  is  not  strong  and  not  the 
same  altogether,  yet  I  apprehend  the 
trustees  who  do  not  invest  the  sums  sepa- 
rately, so  as  to  earmark  them  in  some  way, 
are  committing  a  breach  of  trust.  That 
result  is  avoid^  frequently  as  regards  in- 
vestments in  the  public  funds  by  changing 
the  order  of  the  trustees  in  the  ^mk 
books,  so  as  to  constitute  different  stocks. 
It  seems  to  me  to  be  the  duty  of  the 
trustees  to  do  one  or  the  olher,  and  con- 
veniently in  the  first  place,  lut  necessarily 
in  the  second,  there  must  I  e  an  appro- 
priation of  a  particular  investment  ear- 
marked to  the  particular  trust.  The 
trustees  in  this  case  elected,  as  I  think 
under  the  terms  of  the  will  they  were 
entitled  to  do,  to  set  apart  an  invest- 
ment for  this  particular  trust.  They  say 
now  that  they  did  not ;  and  one  qu^ion 
I  have  to  decide  is  whether  that  is  true 
or  not.  I  have  their  distinct  assertion 
signed  by  one  of  the  trustees  (whose  au- 
thority is  not  repudiated)  in  a  letter  of  the 
7th  of  October,  1880,  written  in  answer  to 
an  enquiry  by  the  plaintifib'  solicitors,  who 
were  entitled  to  an  answer,  that  the  6002. 
legacy  was  '' invested  by  the  trustees, 
Bobcrt  Walker  Smith  and  myself,  in  the 
South  Yorkshire  and  River  Don  Company." 
Further  correspondence  ensued,  and  even- 
tually the  plaintiffs'  solicitors  insisted  on 
that  6002.  being  separately  invested.  As 
at  present  advised,  I  do  not  think  they 
were  strictly  entitled  to  that ;  but  on  the 
other  hand,  they  did  not  know  how  the 
matter  stood  exactly.  Very  little  turns 
on  that,  except  as  an  excuse  on  behalf  of 
the  trustees,  which  I  will  refer  to  pre- 
sently. From  first  to  last  there  was  no 
departure  from  the  original  statement, 
that  the  6002.  was  invested  in  this  way, 
and  possibly  they  have  set  apart  too 
much.  If  so,  they,  as  residuary  legatees, 
were  the  only  persons  who  could  complain 
of  that  excess,  and  they  cannot  be  heard 
now  to  allege  that,  although  there  might 
have  been  a  breach  of  trust  against 
stranger  residuary  legatees,  that  is  any 
reason  why  the  appropriation  was  not 
good  as  against  themselves.  They  stated 
as  clearly  as  possible,  and  in  a  way  which 
they  cannot  repudiate  now,  that  the  6002. 
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was  invested  in  these  bonds,  and  was  half 
of  the  larger  sum  of  1,200^. 

That  was  the  understanding  through- 
out. As  to  the  first  point,  it  is  clear  the 
600/.  was  appropriated  and  invested  in 
that  way.  Shortly  after  the  correspond- 
ence, which  ended  by  the  solicitors  insist- 
ing on  a  separate  investment,  the  trustees, 
for  some  reason  or  other  which  it  is  diffi- 
cult to  ascertain,  realised  those  bonds,  and 
invested,  not  the  proceeds  of  sale,  but 
1,200/.,  on  mortgage.  They  admit  now — 
and  there  has  been  no  question  about  it, 
because  before  the  trial  there  was  an 
admission  that,  so  far,  that  was  wrong — 
that  they  could  not  invest  the  600/.  The 
time  for  appropriation  was  gone,  for  the 
best  of  all  reasons — ^that  the  appropriation 
had  been  made  once  for  all.  However, 
they  did  invest  only  the  1,200/.  I  have 
been  endeavouring  to  find  out  why  that 
was  done,  and  a  great  many  reasons,  but 
by  no  means  consistent  with  one  another, 
have  been  suggested,  and  I  do  not  think 
any  of  them  are  satisfactory.  The  first 
reason  given,  and  the  one  the  trustees  now 
seem  to  prefer,  is  that  the  solicitors,  Messrs. 
Dibb  &  Co.,  had  been  importuning  them, 
so  that  they  thought  they  had  better 
comply  with  their  request — ^that  they  had 
looked  into  the  matter,  and  that  it  would 
be  better  to  invest  this  600/.  separately, 
and  do,  in  £u^,  what  was  wished.  But 
they  did  not  invest  it  separately.  If  that 
was  their  object,  they  took  the  worst 
means  to  accomplish  it,  because  they  in- 
vested 1,200/.  Although  it  is  true  they 
invested  two  sums  of  600/.  on  two  mort- 
gages, they  took  no  means  to  sever  one 
from  the  other,  so  as  to  say  one  belonged 
to  one  trust,  and  the  other  to  the  other. 
They  plead  that  the  change  of  investment 
was  made  in  order  to  separate  the  two 
legacies  of  600/.  each  from  the  residuary 
estate.  If  that  was  their  reason,  they 
entirely  failed  to  accomplish  their  object, 
and  took  no  trouble  to  do  so.  One 
would  have  thought  that  there  was  an- 
other reason — one  that  Mr.  Neville  has 
£urly  argued  might  have  entered  into 
their  heads  as  a  good  reason — namely, 
that  by  changing  the  investment  they 
would  have  incr^sed  the  income  of  the 
tenant  for  life;  and,  so  long  as  they 
exercised  their  powers  honestly,  I  should 


[N.  S. 


not  find  fitult  with  trustees  who  sold  out 
stock,  and  who  invested  the  money  on  a 
good  trust  mortgage  for  the  purpose  of 
getting,  and  thereby  getting,  an  increased 
income  for  the  tenant  for  h£d.  Whether 
3/.  per  annum  was  enough  increase  to 
justify  the  change,  I  will  not  pause  to  en- 
quire, but  one  of  the  trustees  told  me  dis- 
tinctly that  that  had  nothing  to  do  with 
it ;  he  never  considered  whether  it  would 
increase  the  income  of  the  tenant  for  life; 
and  my  conclusion  is  that  it  had  not  any- 
thing to  do  with  the  change  of  invest- 
ment. I  do  not  believe  that  that  was  the 
object  at  all.  Somebody  suggested  a  mort- 
gage. It  does  not  seem  to  have  come  from 
their  solicitors,  Messrs.  Learoyd,  in  the  first 
instance,  upon  the  evidence  before  me,  but 
from  the  trustees  talldng  it  over.  What 
they  said,  and  why  they  thought  of  this,  has 
not  been  explained.  Messrs.  Learoyd  had 
instructions  to  find  a  good  security.  When 
those  instructions  were  given,  how,  and 
for  what  purpose,  is  all  left  in  the  dark. 
That  is  an  unsatis&ctory  way  of  dealing 
with  trust  property.  My  conclusion  is, 
without  using  the  word  in  an  offensive 
sense,  that  this  was  a  wanton  change  of 
investment — one  which  the  circumstances 
of  the  case  did  not  require,  and  one  for 
which  the  trustees  had  not  themselves 
any  good  and  sufficient  reason.  However, 
the  change  was  made;  the  bonds  were 
realised,  and  the  1,200/.  invested  on  two 
mortgages  of  600/.  each.  It  is  immaterial 
to  this  part  of  the  case  whether  they 
ought  or  not  to  have  made  the  change. 

Now  I  have  to  consider  whether,  having 
the  money  in  their  hands,  they  ought  pro- 
perly to  hiskve  invested  it  as  they  did  t  In 
the  first  place,  I  need  hardly  repeat  that 
it  was  improper  to  invest  the  two  stuns  of 
600/.  in  such  a  way  that  they  really  made 
1,200/.,  so  that  the  plaintiffs  have  to  go 
against  two  mortgages  instead  of  one. 
They  cannot  lay  their  hands  on  their  own 
600/.,  half  of  the  proceeds.  That  is  a 
question  of  non-investment  and  loffi,  rather 
than  of  improper  investment.  What  did 
they  dol  They  instructed  Messrs.  Lea- 
royd to  find  good  security,  and  Messrs. 
Learoyd  laid  before  them  some  valuation 
by  Messrs.  Brown.  Messrs.  Brown  were 
not  instructed  by  the  trustees.  The  trus- 
tees knew  nothing  about  them,  and  I  do 
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not  know  that  thej  ever  saw  them — I 
should  think  probably  they  did  not.  The 
money  was  invested  in  this  way,  and  the 
question  is,  whether  it  comes  within  the 
Trostee  Act.  It  is  admitted  to  be  an 
insufficient  security  now,  whatever  it  was 
then.  It  was  a  security  on  unfinished 
houses — houses  which  were  not  properly  a 
trust  security ;  and,  even  if  they  were  so, 
it  was  not  a  commendable  transaction  on 
the  part  of  the  trustees.  I  need  not  pur- 
sue it  further,  because  I  think  the  chuige 
was  wrong,  and  therefore  the  question 
whether  the  second  investment  was  wrong 
or  not  is  comparatively  of  little  import- 
ance as  regards  the  character  of  it.  As 
regards  the  Act  of  Parliament,  that  may 
make  a  great  difference.  There  are  two 
sections  of  the  Act  to  be  considered,  and 
they  are  entirely  separate.  One  is  the 
4th  section,  by  which  a  trustee  is  in- 
demnified *'  if  in  making  such  loan  the 
trustee  was  acting  upon  a  report  as  to  the 
value  of  the  property  made  by  a  person 
whom  the  trustee  reasonably  believed  to 
bean  able  practical  surveyor  or  valuer,  in- 
structed and  employed  independently  of 
any  owner  of  property."  Then  further 
down  it  goes  on,  "  that  the  loan  was  made 
under  the  advice  of  such  surveyor  or 
valuer  expressed  in  such  report."  Now 
this  report  does  not  suggest  a  loan,  and 
does  not  advise  one  on  this  property.  It 
is  about  divers  other  properties  as  well  as 
this,  and  advises  a  loan  on  the  whole  of 
the  property  taken  together,  which  is  an 
entirely  different  thing  from  a  loan  on  one 
or  two  of  them.  There  is  the  report 
of  a  surveyor,  and  I  take  him  to  be  an 
able  and  practical  surveyor,  but  I  cannot 
take  it,  upon  the  evidence,  that  the  trus- 
tees believed  him  to  be  an  able  and  prac- 
tical surveyor,  because  they  knew  nothing 
about  it.  The  surveyor  was  certainly  not 
employed  or  instructed  by  an  independent 
owner — at  least,  that  has  not  been  proved 
— ^nor  by  the  trustees ;  and  I  cannot  adopt 
the  construction  that  the  words  **  reason- 
ably believed"  apply  to  instructing  and 
employing  as  sugg^ted  by  Mr.  Neville. 
I  do  not  think  they  do  grammatically,  or 
that  that  is  the  right  construction.  There- 
fore the  case  is  not  within  the  4th  section. 
Then  as  regards  the  5th  section  of  the 
Act,  a  different  question  arises.    That  is 


a  beneficial  section,  the  object  of  which  is 
to  provide  that  when  a  trustee  has  ad- 
vanced more  money  on  mortgage  of  the 
property  than  was  reasonably  prudent, 
and  the  estate  fiuls,  then  he  is  not  to  be 
chargeable  with  the  whole,  but  only  with 
so  much  as  would  have  been  a  loss  if  you 
take  the  real  value  at  the  time  of  invest- 
ment, and  not  the  value  he  put  upon  it. 
That  is  the  substance  of  it.  Supposing, 
for  instance,  a  man  invests  lOOL  on  pro- 
perty that  would  bear  only  80^.,  he  is  not 
to  lose  the  whole  100^.  because  of  that. 
That  is  a  reasonable  provision  on  behalf 
of  trustees.  But  the  whole  section  de- 
pends on  this — "where  a  trustee  shall 
have  improperly  advanced  trust  money 
on  a  mortgage  security  which  would  at 
the  time  of  investment  have  been  a  proper 
investment  in  all  respects  for  a  less  sum 
than  was  actually  advanced  thereon." 
That  I  understand  to  mean,  that  the  im- 
propriety consists  in  the  amount  invested. 
If  the  investment  is  otherwise  improper — 
as,  for  instance,  if  a  man  invests  on  mort- 
gage of  trade  buildings,  when  he  is  only 
entitled  to  invest  on  mortgage  of  agricul- 
tural land,  he  cannot  claim  the  benefit  of 
the  section  and  say,  "I  might  take  the 
value  at  two  thirds  of  the  advance,  al- 
though not  the  whole."  He  must  establisli 
the  propriety  of  the  investment  indepen- 
dently of  value;  and  then  he  has  the 
benefit  of  the  section  to  save  him  from 
any  loss  greater  than  that  which  would 
have  been  incurred  by  advancing  too  large 
a  sum  on  what  otherwise  would  be  a 
proper  seciuity.  That  does  not  apply. 
The  result  is,  that  the  trustees  ought  not 
to  have  sold  these  bonds ;  they  sold  them 
without  excuse,  and  must  make  the  amount 
good.  So  that  the  plaintiffs  are  absolutely 
protected,  I  see  no  reason  to  direct  the 
trustees  to  re-purchase  the  bonds. 

They  must  account  to  the  plaintiffs  for 
the  value  of  the  bonds  sold  as  at  this  time, 
and  they  must  also  account  for  the  interest 
the  bonds  would  have  earned — ^interest 
on  the  600Z.  at  4^  per  cent.  That  is,  until 
to-day.  From  to-day  there  will  be  an 
order  on  them  to  make  good  that  sum; 
and  as  regards  the  interest,  that  will  follow 
the  usual  rule  in  such  cases.  There  will 
be  judgment  for  that  sum.  If  there  is 
any  question  about  the  ei^act  sum — there 
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ought  not  to  be,  because  it  can  be  ascer- 
tained in  the  usual  way — ^there  must  be 
an  account;  and  the  trustees  must  pay 
the  costs  of  the  action. 


Solidton — Paterson,  Snow,  Bloxam  k  Kinder, 
agents  for  Dibb  Sc  Co.,  Leeds,  for  plainliifs  ; 
Learoyd,  James  Sc  Mellor,  agents  for  Learoyd 
&  Simpson,  Hnddersfield,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.  *" 

LiNDLET,  L.  J.      KDDOWBS  V,  THE  ABOBNTINE 

Lopes,  L. J.      >  loan  and  agency  com- 

1890.  PANY. 

March  26.    . 

Practice  —  Affidavit — Jurat  — Defect — 
Omission  of  toorde  etoorn  "  before  me  " — 
Order  XXXVIII.  rules  6  and  14. 

The  Court  being  satisfied  that  am,  affidavit 
uxu  sworn  before  ike  person  who  signed  tlis 
jurat,  though  it  was  not  so  stated  in  it, 
made  an  order  under  Order  XXXVIII. 
rule  14  that  the  affidavit  should  be  received. 

Decision  of  Kskewich,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J.,  refusing  an  application  by 
the  defendants  that  an  affidavit  made  by 
the  plaintiff  should  be  taken  off  the  file 
on  the  ground  that  it  was  irregular. 

The  plaintiff  resided  in  the  Argentine 
Republic,  and  the  affidavit  was  made  in 
answer  to  interrogatories  delivered  by  the 
defendants  for  her  examination,  and  the 
irregularity  in  question  was  in  the  form 
of  the  jurat,  which  was  as  follows :  ^'  Sworn 
at  Bosario  de  Santa  F^,  Argentine  Re- 
public, in  the  British  Vice-Consulate,  this 
20th  day  of  January,  1890.  (Signed)  H.  M. 
Mallett,  British  Vice-Consul." 

The  affidavit  was  sealed  with  the  seal 
of  the  Yice-Consul.  Some  blanks  which 
had  been  left  in  the  draft  were  filled  up 
apparently  in  the  same  handwriting  as  the 
signature  "  H.  M.  Mallett,''  and  some 
alterations  in  the  affidavit  were  initialed 


*'  H.  M.  M.,"  also  apparently  in  the  same 
handwriting. 

The  defendants  contended  that  the  words 
"  before  me  "  ought  to  have  been  inserted 
in  the  jurat,  and  that,  therefore,  the 
affidavit  was  defective,  and  could  not  be 
received,  as  there  was  nothing  to  shew  on 
the  &oe  of  it  that  it  was  duly  sworn  before 
a  person  authorised  to  administer  oaths. 

Channelly  Q.C.y  and  Glenn,  for  the  ap- 
pellants.— ^The  affidavit  must  be  taken  off 
the  file,  as  there  is  nothing  to  shew  that  it 
was  actually  sworn  "before"  the  Vice- 
Consul — The  Queen  v.  Bloxham  (1 ),  Graham 
V.  Ingleby  (2),  Pilkington  v.  Hunsworth 
(3),  and  Cheney  v.  Courtois  (4).  Order 
XXXVIII.  rule  14  does  notapply  to  such 
a  serious  defect  as  this,  but  oidy  to  minor 
details  such  as  those  mentioned  in  rules 
8  and  9. 

[Lopes,  L.J. — In  Empey  v.  King  (5) 
the  affidavit  was  received,  though  the 
words  "  before  me  "  were  omitted.] 

That  affidavit  was  stated  to  have  been 
sworn  at  the  chambers  of  the  Judge  who 
signed  the  jurat,  and  it  was  distinguished 
on  that  account  from  an  affidavit  sworn 
before  a  commissioner. 

Warmington,  Q.C.y  and  0.  L,  Glare,  for 
the  respondent. — ^The  case  must  be  con- 
sidered with  reference  to  the  Commis- 
sioners for  Oaths  Act,  1889  (62  Vict.  c. 
10),  and  sections  6  4md  6  of  that  Act  shew 
what  the  jurat  of  an  affidavit  should  con- 
tain. It  does  not  appear  that  the  words 
now  in  question  are  necessary.  If  the 
Vice-Consul  signed  this  jurat,  and  the 
oath  had  not  been  taken  before  him,  he 
would  be  guilty  of  great  impropriety. 
The  blanks  are  filled  up,  and  the  altera- 
tions initialed  in  the  same  handwriting  as 
the  signature  purporting  to  be  that  of  the 
Vice-Consul,  which  shews  he  went  care- 
fully through  it.  Therefore  it  is  almost 
C3rtain  he  did  administer  the  oath  him- 
self, and   the  case  comes  within  Order 

(1)6  Q.B.  Bep.  628. 

(2)  1  Exch.  Bep.  661;  17  Law  J.  Rep.  Exch. 
313. 

(3)  1  Y.  &  C.  Exch.  612. 

(4)  13  Com.  B.  Rep.  N.S.  634 ;  32  Law  J. 
Rep.  C.P.  116. 

(C)  13  Mee.  &  W.  519. 
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Eddowei  v.  Argentine  Lotm  Jf'c.  Co.,  Ajfp, 
XXXYIII.  rule  14.    The  cases  cited  were 
all  decided  before  this  rule  came  into  force. 

Channdly  Q.C.,  repUed. 

Cotton,  L.J. — ^This  is  an  appeal  fix)m  a 
dedsion  of  Mr.  Justice  Kekewich  refusing 
to  order  this  affidavit  to  be  taken  off  the 
file  on  the  ground  that  there  is  no  sufficient 
proof  of  its  having  been  properly  sworn. 

The  jurat  to  the  affidavit  expresses  that 
it  was  sworn  at  a  certain  place  in  the 
Argentine  Republic  on  a  certain  day,  but 
it  does  not  say  that  it  was  sworn  before 
the  Yice-Gonsul  whose  signature  appears 
at  the  bottom.  The  jurat  ought  to  have 
contained  the  words  which  are  found  in 
the  ordinary  form  adopted  by  commis- 
sioners— ^namely,  "before  me" — and  it  is 
said,  as  they  are  not  there,  we  ought  not 
to  allow  this  affidavit  to  remain  upon  the 
file. 

But  rule  U  of  Order  XXXVIII.  pro- 
vides that  "  The  Court  or  a  Judge  may 
receive  any  affidavit  sworn  for  the  purpose 
of  being  used  in  any  cause  or  matter,  hot- 
withstanding  any  defect  by  misdescription 
of  parties  or  otherwise  in  the  title  or  jurat, 
or  any  other  irregularity  in  the  form 
thereof."  That  is  intended,  in  my  opinion, 
to  cure  such  a  defect  as  this.  If  we  are 
satisfied  that  this  affidavit  in  &ct  was 
sworn  before  a  person  who  had  authority 
to  take  the  oath  in  this  particular  place, 
we  are  authorised,  notwithstanding  there 
is  a  defect  in  the  form  of  the  jurat,  to 
order  it  to  be  put  on  the  file  or  direct  that 
it  may  remain  on  the  file. 

Now  in  this  affidavit  there  is  the  signa- 
ture of  the  Vice-Consul,  "  H.  M.  Mallett," 
in  peculiar  handwriting,  and  that  which  I 
reaid  from  the  jurat  is  in  his  handwriting. 
But  that  is  not  all.  There  are  a  consider- 
able number  of  alterations  in  this  affidavit 
which  are  identified  by  his  initials  "  H. 
M.  M.,"  in  the  same  writing  evidently  as 
that  writing  which  appears  as  his  at  the 
end  of  the  jurat.  Besides  this,  not  only 
are  there  alterations  made  by  some  one 
else  identified  by  his  signature,  but  there 
are  also  additions  to  the  affidavit,  blanks 
filled  up  by  him  in  his  handwriting. 
Therefore,  I  have  no  hesitation  in  saying 
I  am  satisfied  that  this  affidavit  was  in 
&ct  sworn,  not  only  at  the  office  of  the 
Vol.  69.— Chano 
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Vice-Consul  at  Bosario  in  the  Argentine 
Republic  as  stated  in  the  jurat,  but  that 
it  was  sworn  before  him  personally,  and 
therefore  I  have  no  hesitation  in  saying 
that  in  this  particular  case,  notwithstand- 
ing the  informality  in  the  jurat,  we  can 
and  ought  to  order  this  affidavit  to  remain 
on  the  file.  If  it  is  necessary  that  there 
should  be  any  order  or  signature  of  the 
Judge  or  the  Court,  we  can  and  we  will  do 
what  is  necessary  for  the  purpose  of  giving 
the  parties  the  benefit  of  this  order. 

In  my  opinion,  this  appeal  fisdls,  and 
must  be  dismissed. 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. With  reference  to  this  defect  in 
the  jurat,  it  is  quite  true  that  the  Consul 
omitted  to  say  "  sworn  before  me."  What 
he  has  said  is  "  Sworn  at  Bosario  de  Santa 
F^,  Argentine  Republic,  in  the  British 
Vice-Consulate,  this  20th  day  of  January, 
1890,"  and  he  then  signed  it.  There  are 
signs  upon  the  original  document  itself 
which  ahew  that  the  Vice-Consul  looked 
through  it,  and  looked  through  it  with 
attention.  It  is  suggested,  because  he  has 
not  said  in  the  jurat  "  Sworn  before  me," 
that  it  might  have  been  sworn  before  his 
clerk  or  an  official.  Of  course,  it  might, 
for  anything  I  know.  But  what  is  the 
reasonable  inference)  Is  the  reasonable 
inference  that  it  was  sworn  before  him,  or 
is  there  a  reasonable  inference  the  other 
way  1  There  being  no  evidence  the  other 
way  at  all,  it  strikes  me,  if  you  look  at  it 
as  a  matter  of  reasonable  probability,  the 
reasonable  probability  is  all  in  favour  of 
everything  having  been  rightly  done,  for 
it  would  be,  in  my  judgment,  a  very  serious 
and  gross  breach  of  duty  on  the  part  of 
the  Vice-Consul  if  he  signed  and  sealed 
that  document  and  it  had  not  been  pro- 
perly sworn. 

Cases  have  been  referred  to  shewing 
that  affidavits  in  which  the  jurat  has  been 
defective  have  not  been  allowed  to  be  recti- 
fied. There  are  such  cases  undoubtedly, 
and  a  vast  amount  of  expense  has  been 
incurred  and  a  great  amount  of  injustice 
has  been  done  in  endeavouring  to  rectify 
affidavits  and  documents  like  this  sworn 
abroad,  by  reason  of  some  defect  or  omis- 
sion by  some  derk  or  official  before  whom 
3  E 
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they  were  sworn.  It  was  to  cure  that 
very  thing  that  rule  14  was  put  into  Order 
XXXVIII.,  and  rule  14  is  addressed  in 
terms  to  this  very  defect.  "  The  Court  or  a 
Judge  may  "  (bear  in  mind  this  has  nothing 
whatever  to  do  with  crixninal  procedure — 
this  is  for  civil  purposes  only)  "receive 
any  affidavit  sworn  for  the  purpose  of  be- 
ing used  in  any  cause  or  matter,  notwith- 
standing any  defect  by  misdescription  of 
parties  or  otherwise  in  the  title  or  jurat, 
or  any  other  irregularity  in  the  form 
thereof." 

Now,  what  is  this  but  a  defect  or  ir- 
regularity in  the  form  of  the  jurat  1  The 
jurat  is  defective  in  form.  Is  there  the 
slightest  reason  for  supposing  there  was 
any  defect  in  fact — ^the  slightest  reason  for 
supposing  that  this  affidavit  was  not  sworn 
before  the  Vice- Consul  1  None  whatever. 
I  think  the  Judge,  in  the  exercise  of  his 
discretion,  would  say,  "  I  cannot  look  at  it 
if  there  is  the  slightest  reason  to  suppose 
there  was  anything  seriously  wrong,  and 
I  take  it  for  granted  there  was  not."  It 
appears  to  me,  therefore,  that  that  veiy 
rule  was  put  in  for  the  purpose  (judging 
from  the  language  of  it,  for  I  have  no  per- 
sonal knowledge  of  the  matter)  of  curing 
such  slips  and  defects.  It  appears  to  me 
that,  though  these  words  ought  to  have 
been  inserted,  that  rule  applies  to  such  a 
case  as  this. 

That  being  so,  I  am  of  opinion  that  this 
appeal  must  be  dismissed,  with  costs. 

Lopes,  L.J. — ^This  is  an  application  by 
the  defendant  that  the  plaintiff's  affidavit 
may  be  taken  off  the  file,  on  the  ground 
that  it  is  impi-operly  sworn,  because  it  is 
defective,  and  defective  in  this,  that  it  has 
not  the  words  preceding  the  signature  of 
the  Vice-Consid  "  before  me." 

Now,  having  regard  to  the  cases  which 
have  been  cited,  I  express  no  opinion  as 
to  what  would  have  been  the  result  of  this 
application,  except  for  Ortler  XXXVIII. 
rule  14  ?  To  my  mind  the  case  would  have 
l>een  a  very  difficult  one.  But  rule  14, 
ill  my  opinion,  covers  this  case,  and  it 
seems  to  me  that  it  is  clear  it  covers  it 
when  certain  circumstances  connected  with 
the  affidavit  are  considered.  On  looking 
at  the  affidavit  we  find  that  it  is  signed 


in  the  proper  place  by  the  Vice-Consul, 
that  there  are  alterations  in  different 
places  in  the  affidavit  initialed  by  him  in 
his  handwriting,  and  that  there  are  blanks 
in  the  affidavit  which  have  been  filled  up 
by  him  which  are  also  in  his  handwriting. 
Now,  having  regard  to  these  £sicts,  could 
any  reasonable  person  for  one  moment 
doubt  that  the  affidavit  was  sworn  before 
him,  although  the  words  "  before  me  "  do 
not  appear  % 

Then,  does  rule  14  apply  t  I  think  it 
does.  I  believe  that  the  true  intent  of 
the  rule  was  this,  that  a  discretion  should 
be  reposed  in  the  Judges  to  receive  affi- 
davits when  they  were  of  opinion  that  the 
defects  in  them  were  not,  having  regard 
to  the  surrounding  circumstances,  defecta 
of  substance. 

I  think  that  was  the  object  of  the  order, 
aud  a  very  useful  object  too,  because  there 
can  be  no  doubt  that  very  often  injustice 
has  been  done  owing  to  the  rejection  of  an 
affidavit  because  of  some  defect  which  in 
point  of  fact  has  not  been  a  defect  in  sub- 
stance. The  omission  of  these  words  is  a 
defect,  but  it  is  a  curable  one.  I  think, 
therefore,  that  this  appeal  fails,  and  must 
be  dismissed,  with  costs. 

Cotton,  L.J. — ^There  will  be  a  declara- 
tion that  the  affidavit  was  properly  received 
notwithstanding  the  omission  of  the  words 
"  before  me  "  in  the  jurat. 


Solicitors—Hurrell  &   Hayo,    for  appellants; 
Wynne,  Holme  &  Wynne,  for  respondent. 
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In  re  crawshay. 

CRAWSHAY  V.  CRAWSHAY. 


Power  of  AppotrUment — Fraud  upon 
Power. 

A.,  who  hady  wader  a  deed  of  1828,  a 
power  to  appoint  35,000^.  among  his  chil- 
dreny  exeouted  hia  vkU  in  1865,  by  which, 
after  reciting  the  power,  he  appointed  t/uU 
10,000/.,  part  of  the  35,000/.,  should  go 
and  belong  to  hie  daughter  B. ;  hut  hiewiU 
woe  that  the  same  shotdd  be  paid  to  the 
trueteea  of  another  legacy  thereinbefore  be- 
queathed to  B.,  and  be  held  by  them  upon 
the  same  trusts.  Those  trusts  were  for  B. 
for  life,  then  for  her  children  as  she  shotdd 
appoint,  or  in  defauU  of  appointment 
equally,  with  other  remainders  amd  pro- 
visions usual  in  settlements.  Then,  after 
other  appointments  of  shares  of  the  35,000/. 
to  other  children,  and  a  gift  of  the  residue 
of  that  sum  to  his  son  C,  the  testator 
dedared  thctt  in  case  he  had  exceeded  his 
power  in  not  appointing  the  10,000/.  to  B. 
unconditionally,  and  in  case  B.,  or  others 
entitled  to  object,  should  object  to  the  settle- 
ment thereof,  then  he  appointed  the  10,000/. 
to  C.  absolutely,  who  would,  he  vxis  assured, 
settle  the  same  voluntarily  in  the  m^anner 
in  which  he,  the  testator,  had  attempted  to 
settle  the  same.  After  the  testato/s  death, 
B.  amd  C.  joined  in  executing  a  deed  to 
carry  out  the  testator's  wishes,  but  there 
was  no  evidence  that  C.  had  had  any  know- 
ledge of  the  terms  of  the  testator's  wiU  untU 
after  his  death : — Held,  that  the  appoint- 
ment of  the  10,000/.  to  B.,  but  to  be  paid 
to  and  held  by  the  trustees  for  purposes  in 
excess  of  the  power,  being  invalid,  the  gift 
over  to  C,  on  object  of  the  power,  took 
effect,  notwithstanding  the  expression  of 
&e  testator's  confidence  that  he  would  settle 
thejund,  there  being  nothing  to  shew  that 
such  confdence  was  based  upon  any  arrange- 
ment betu>een  A.  and  C.  so  as  to  make  the 
(appointment  a  fraud  upon  thepou)er. 

Originating  summons. 

By  indenture  of  settlement  dated  the 
7th  of  August,  1828,  and  made  between 
William  (^wshay  of  the  one  part  and 
four  trustees  of  the  other  part,  trusts  were 
declared  of  a  sum  of  35,000/.,  secured  by  a 
bond,  into  which  W.  Crawshay  had  en- 


tered with  the  trustees,  for  payment  of 
the  amount  within  six  months  after  his 
death.  The  trusts  were  for  all  and  every 
or  any  such  one  or  more  of  the  seven  chil- 
dren (named)  of  the  settlor  as  the  settlor 
should  by  deed  or  will  appoint,  and,  in 
default  of  appointment,  for  the  seven 
children  equally. 

By  indenture  of  settlement  dated  the 
17th  of  October,  1849,  and  executed  in 
anticipation  of  the  marriage,  which  was 
solemnized  shortly  afterwards,  between 
Jessy  Crawshay,  one  of  the  seven  children 
of  William  Crawshay  named  in  the  settle- 
ment of  1828,  and  Alfred  Crawshay,  after 
reciting  (among  other  things)  that  no  ap- 
pointment had  been  made  under  the  settle- 
ment of  1828,  and  that  one  of  the  seven 
children  therein  named  had  died  an  in&nt, 
and  that  William  Crawshay  had  agreed  to 
settle  10,000/.,  payable  in  his  lifetime  or 
within  six  months  after  his  death,  and 
had  secured  payment  of  the  same  by  his 
bond  given  to  the  trustees  of  this  settle- 
ment, all  Jessy  Crawshay's  share  in  the 
35,000/.  was  vested  in  the  trustees,  and 
this  share  and  also  the  10,000/.  provided 
by  her  father,  W.  Crawshay,  was  settled 
upon  trusts  for  the  benefit  of  Jessy  Craw- 
shay, and  her  husband  and  children,  and 
otherwise  as  therein  mentioned. 

By  his  will,  dated  the  21st  of  October, 
1865,  William  Crawshay,  after  reciting 
that  he  had  secured  10,000/.  to  his  daughter 
Jessy,  then  the  widow  of  Alfred  Crawshay, 
on  her  marriage  with  him,  bequeathed  to 
her  the  further  sum  of  160,000/.  Three  per 
Cent.  Consols,  and  directed  that  that  legacy 
should  be  paid  to  four  trustees  therein 
named,  and  should  be  held  by  them  upon 
trust,  as  to  the  dividends  and  annual  pro- 
duce, for  his  daughter  Jessy  during  her 
life  for  her  separate  use,  without  power  of 
anticipation;  and  after  her  death,  upon 
trust,  as  to  the  principal  of  the  legacy, 
for  her  children  or  remoter  issue  as  she 
should  by  deed  or  will  appoint;  and  in 
default  of  appointment  upon  trust  for  her 
children  at  twenty-one  or  marriage,  and  in 
de&ult  of  children  then  as  Jessy  Crawshay 
should  by  deed  or  will  appoint,  and  in 
default  of  appointment  for  her  next-of- 
kin.  The  testator  directed  a  settlement 
of  the  legacy  to  be  executed,  with  clauses 
as  to  maintenance,  advancement,  aocumu- 
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lation,  and  otherwise,  as  usual  in  settle- 
ments of  personal  estate.  The  testator 
then  declared  that  whereas  under  or  by 
virtue  of  a  deed  of  settlement  dated  the 
7th  of  August,  1828,  he  had  the  power  to 
appoint  by  his  will  the  sum  of  35,000^.  to 
or  amongst  any  one  or  more  of  his  chil- 
dren as  therein  mentioned,  his  will  was, 
and  by  virtue  of  the  said  power  and  of 
every  or  any  other  power  enabling  him  in 
that  behalf,  he  appointed  that  the  sum  of 
10,000Z.,  part  of  the  last-mentioned  sum, 
should  go  and  belong  to  his  daughter 
Jessy,  but  his  will  was  that  the  same 
shoidd  be  paid  to  the  trustees  therein- 
before named  and  appointed  with  reference 
to  the  legacy  thereinbefore  bequeathed  to 
her,  and  be  held  upon  the  trusts  and  for 
the  intents  and  purposes  thereinbefore 
declared  of  or  concerning  that  legacy. 
He  also  appointed  two  other  sums  of 
10,000^.  and  7,000Z.,  parts  of  the  same 
35,000^.,  similarly  to  two  other  daughters, 
Amelia  and  Annette,  and  directed  them 
to  be  paid  to  trustees  and  settled  in  similar 
terms.  The  testator  then  appointed  and 
declared  that  as  to  the  residue  of  the 
said  sum  of  35,0002. ,  the  same  should  go 
and  belong  to  his  son,  Robert  Thompson 
Crawshay,  his  executors,  administrators, 
and  assigns,  absolutely.  The  will  then  pro- 
ceeded, "  and  in  case  I  have  exceeded  my 
power  in  not  appointing  the  said  sums  of 
10,0002.,  10,0002.,  and  7,0002.  uncondition- 
ally, but  in  directing  the  settlement  there- 
of respectively  as  aforesaid,  and  in  case 
my  said  daughters,  Amelia,  Jessy,  and 
Annette  respectively,  or  their  respective 
husbands,  or  others  having  any  right  or 
power  to  object  to  the  settlement  thereof 
as  aforesaid,  shall  so  object,  or  shall  not 
confirm  such  settlement  thereof  if  re- 
quired so  to  do,  then  I  appoint  that  the 
said  sums  of  10,0002.,  10,0002.,  and  7,0002. 
respectively  shall  also  go  and  belong  to 
my  said  son  Robert  Thompson  Crawshay 
absolutely,  who  will,  I  am  assured,  settle 
the  same  voluntarily  in  the  manner  in 
which  I  have  attempted  to  settle  the  same 
as  aforesaid,  so  as  thereby  to  carry  out  my 
wishes."  The  testator  then  made  provision 
for  other  children. 

The  testator  died  on  the  4th  of  August, 
1867. 

By  indenture  dated  the  7th  of  November, 


1867,  and  made  between  the  exeoaton 
and  trustees  of  William  Crawshay  of  the 
first  part,  the  trustees  of  Jesey  Crawshay'a 
legacies  named  in  the  wOl  of  the  second 
part,  and  Jessy  Crawshay  of  the  third 
part  (R.  T.  Crawshav  being  a  party  both 
of  the  first  and  second  parts),  after  redting 
that  the  sum  of  148,5002.  Consols,  balance 
of  the  150,0002.  Consols  bequeathed  by 
the  will,  after  payment  of  legacy  duty,  was 
about  to  be  transferred  to  the  trustees, 
that  sum  was  settled  in  accordance  with 
the  testator's  will;  and  Jessy  Crawshay 
and  Robert  T.  Crawshay,  according  to  his 
interest  (if  any)  under  the  will  or  the  deed 
of  the  7th  of  August,  1828,  or  otherwise, 
settled  the  10,0002.  appointed  by  the  will 
to  Jessy  Crawshay,  upon  the  same  trusts, 
in  accordance  with  the  wiU. 

Jessy  Crawshay,  by  her  will  dated  the 
29th  of  January,  1885,  by  virtue  of  the 
power  of  appointment  given  to  her  by  her 
fether's  will,  and  of  every  other  power  or 
authority  enabling  her  in  that  b^ialf,  and 
by  virtue  of  her  ownership  so  &r  as  the 
same  extended,  appointed  and  bequeathed 
the  trust  fund,  consisting  of  the  148,5002. 
Consols  and  10,0002.,  in  manner  therein 
mentioned  among  her  children,  including 
certain  appointments  in  favour  of  her 
daughter  Jessy  Sandeman,  wife  of  Robert 
F.  Stndeman,  and  her  issue,  and  the  tes- 
tatrix thereby  declared  that  any  child  or 
grandchild  of  hers  who  should  object  to 
or  try  to  defeat  the  exercise  of  the  powers 
of  appointment  and  other  the  provisions 
and  intentions  of  that  her  will  should 
forfeit  all  benefits  conferred  on  him  or  her 
by  that  her  ^^nll,  and  that  every  appoint- 
ment or  bequest  made  to  him  or  her  or 
for  his  or  her  benefit  should  for  that 
purpose  be  considered  as  having  been  made 
to  her  said  daughter  Jesey  Sandeman  in- 
stead. Jessy  Sandeman  was  appointed 
residuary  legatee. 

Jessy  Crawshay  died  on  the  17th  of 
July,  1889. 

The  present  summons  was  taken  out 
on  the  16th  of  November,  1889,  by  the 
trustees  of  Jessy  Crawshay*s  legacies 
under  her  &ther^s  will,  the  defendants 
being  the  trustees  of  Jessy  Crawsha/a 
marriage  settlement,  the  children  and 
grandchildren  of  Jessy  Crawshay,  and  the 
trustees  of  such  of  them  as  had  ea^ecated 
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nuurriage  setdements ;  and  the  questions 
sabmitted  for  the  decision  of  the  Court 
were,  first,  whether  the  defendants,  the 
trustees  of  Mrs.  Crawshay's  marriage  set- 
tlement, were  entitled  to  have  the  10,000^. 
paid  or  transferred  to  them;  secondly, 
whether  the  plaintifEs,  the  trustees  of  the 
legacies,  held  the  said  sum,  or  any  or  what 
put  thereof^  upon  the  truiats  declared  by 
William  Crawdiay's  will  and  the  deed  of 
trust  of  the  7th  of  November,  1867. 

Bramwell  Dcms  and  R,  Wmalow,  for 
the  plaintifls,  stated  the  hcta. 

8.  Brice,  Q.C.,  and  R.  F.  I^orUm,  for 
Mrs.  Sandeman. — ^The  10,000/.  passes  on 
the  trusts  declared  by  the  will  of  Mrs. 
Crawshay,  in  pursuance  of  the  powers  of 
the  deed  of  1867,  which  was  executed  to 
give  effect  to  her  &ther's  wiU.  If  the 
fiither  had  appointed  the  sum  uncondi- 
tionally to  Mrs.  Crawshay,  it  would  have 
passed  to  the  trustees  of  her  marriage 
settlement.  But  he  did  not  do  so,  and 
they  have  no  daam.  The  attempt  to 
settle  the  fbnd  contained  in  William  Craw- 
shay's will  is  ineffectual,  as  not  being  in 
accordance  with  the  power  in  the  deed 
of  1828 }  and  the  fund,  therefore,  passed 
under  the  gift  to  Robert  Thompson  Craw- 
shay, who  executed  the  deed  of  1867,  which 
governs  the  destination  of  the  ftind. 
There  is  nothing  to  shew  that  this  gift  to 
Bobert  T.  Crawshay  was  in  pursuance  of 
any  bargain;  the  language  of  the  will 
only  shews  that  the  testator  believed  that 
his  son  would  desire  to  act  in  accordance 
with  his  express  wish — Blacket  v.  Lomib 
(1).  But  if  the  appointment  to  B.  T. 
Crawshay  was  for  any  reason  invalid, 
then  the  10,000/.  went  to  him  under  the 
gift  of  residue— Cflwfer  v.  Taggart  (2), 
In  re  Harriett  Trust  (3),  Champney  v. 
Dory  (4),  FrefiM  v.  Clement  (5),  and  In  re 
Tumer^e  Settled  Eetatea  (6).    Whichever 

(1)  14  Beav.  482 ;  21  Law  J.  Bep.  Chanc.  46. 

(2)  16  Sim.  447. 

(3)  Johns.  199. 

(4)  48  Law  J.  Bep.  Ohanc.  268 ;  Law  Bep. 
11  Oh.  D.  949. 

(5)  60  Law  J.  Bep.  Ohanc.  801 ;  Law  Bep. 
18  Oh.  D.  499. 

(6)  64  Law  J.  Bep.  Obaoc.  690;  Law  Bep. 
29  Ch.  D.  2O9. 
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view  is  correct,  the  fund  passes  under  the 
deed  of  1867. 

ffiggina,  Q.C.,  and  Stokes,  for  other 
parties  in  the  same  interest. 

JSveritty  Q.C,  and  Cunliffe,  for  the 
trustees  of  Mrs.  Crawshay's  marriage  set- 
tlement.—The  effect  of  William  Craw- 
shay's will  is  to  appoint  the  10,000Z.  to 
Mrs.  Crawshay,  with  an  ineffectual  at- 
tempt to  induce  her,  or  R.  T.  Crawshay 
for  her,  to  settle  it.  That  attempt  is  an 
attempt  to  commit  a  fraud  on  the  power 
by  putting  pressure  on  the  appointee  to 
do  that  which  the  appointor  had  no  right 
to  require — WaUgrave  v.  Tebbs  (7),  Tee  v. 
Ferris  (8),  Mass  v.  Cooper  (9),  Topham  v. 
The  Duke  of  Portland  (10),  and  Rowho- 
thorn  V.  Durmett  (11). 

p^'oBTH,  J.,  referred  to  Lomax  v.  Ripley 
(12)  and  Jones  v.  Badley  (13).] 

The  settlement  of  1867  is  consequently 
invalid,  but  the  appointment  to  Mrs. 
Crawshay  remains  good — Scuiler  v.  Pratt 
(14),  Wooldridge  v.  Wooldridge  (15),  In  re 
MarsdmCs  Trust  (16),  and  ChurchiU  v. 
ChurchUl  (17).  The  residuaiy  appoint- 
ment to  B.  T.  Crawshay  did  not  carry 
this  fund — Page  v.  Leapingwell  (18),  Petre 
V.  Petre  (19),  Wright  v.  West(m  (20),  Mor- 
gan V.  Oronow  (21),  Scholfidd  v.  Spoorter 
(22),  and  Wilson  v.  Kmrick  (23).    Freme 

(7)  2  Kay  &  J.  313;  26  Law  J.  Bep.  Chanc. 
241. 

(8)  2  Eayft  J.  867;  26  Law  J.  Bep.  Ohano. 
437. 

(9)  I  Jo.  &  H.  362. 

(10)  39  Law  J.  Bep.  Chanc.  269 ;  Law  Bep. 
6  Ohanc.  40. 

(11)  47  Law  J.  Bep.  Chanc.  449;  Law  Bep. 
8  Ch.  D.  430. 

(12)  8  Sm.  &  G.  48 ;  24  Law  J.  Bep.  Chanc. 
264. 

(13)  Law  Bep.  3  Chanc.  362. 

(14)  6  Sim.  632. 

(15)  Johns.  63 ;  29  Law  J.  Bep.  Chano.  689. 

(16)  4  Drew.  694;  28  Law  J.  Bep.  Chanc. 
906. 

(17)  37  Law  J.  Bep.  Chano.  92 ;  Law  Bep. 
6  Bq.  44. 

(18)  18  Ves.  463. 

(19)  14  Beav.  197. 

(20)  26  Beav.  429. 

(21)  42  Law  J.  Bep.  Chano.  410 ;  Law  Bep. 
16  Bq.  1. 

(22)  63  Law  J.  Bep.  Chano.  777 ;  Law  Bep. 
26  Ch.  D.  94. 

(23)  66  Law  J.  Bep.  Chanc.  626;  Law  Bep. 
31  Oh,  D,  668, 
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V.  Clement  (5)  vreui  difKipproved  in  Holy- 
Icmd  V.  Levnn  (24). 

E,  WUkmson  and 

Cozene-Hard^,  Q.C.,  and  6r.  Murray, 
for  other  parties. 

Norton,  in  reply,  referred  to  Fryer  v. 
Pryor  (25),  ^Ae  Z)m^6  of  Portland  v.  Top- 
Aom  (26),  Goldemid  v.  Goldamid  (27), 
IFr^Ai  V.  6?o^(28),  5ir%  v.  Birley  (29), 
and  /?oac/t  v.  Trood  (30). 

North,  J.,  stated  the  £iEu^,  and  con- 
tinued:— Now,  the  testator  directs  the 
10,000^.,  which  he  in  the  first  instance 
appointed  to  his  daughter  Jessy  absolutely, 
to  be  paid  to  four  special  trustees,  whom 
he  had  appointed  in  a  previous  part  of 
the  will  with  reference  to  a  legacy  of 
150,0002.  which  he  had  bequeathed  to  his 
daughter  Jessy,  to  be  held  by  them  upon 
the  trusts  and  for  the  intents  and  pur- 
poses which  he  had  already  declared  of 
and  concerning  that  legacy.  Therefore, 
the  10,0002.  is  to  be  paid  by  the  executors 
to  the  special  trustees,  and  not  to  Jessy 
at  all ;  and  when  it  is  paid  to  the  special 
trustees,  it  is  to  be  held  by  them  upon  the 
same  trusts  as  those  declared  of  the 
150,0002.,  which  include  a  larger  class 
than  the  settlement  of  1828,  and  powers 
which  are  not  comprised  in  that.  Jessy 
is  not  to  receive  the  money  and  to  proceed 
to  settle  it,  but  the  money  which  the  tes- 
tator gives  to  Jessy  he  gives  to  her  by 
means  of  this  direction,  that  it  is  to  be 
paid  to  trustees  named  by  him,  and  to  be 
held  by  them  upon  the  trusts  therein- 
before declared  of  the  larger  legacy,  under 
which  Jessy  takes  only  a  life  interest. 
Then  the  testator,  after  appointing  10,0002. 
and  7,0002.  in  a  similar  way  to  two  other 
daughters,  appoints  that  the  residue  of 

(24)  53  Law  J.  Bep.  Cbanc.  630;  Law  Rep. 
26  Ch.  D.  266. 

(25)  2  De  Qez,  J.  &  S.  205 ;  S3  Law  J.  Rep. 
Chanc.  441. 

(26)  11  H.L.  Cas.  32  ;  34  Law  J.  Rep.  Chanc. 
113. 

(27)  2  Hare,  187;  12  Law  J.  Rep.  Cbanc. 
113. 

(28)  22  Beav.  207;  25  Law  J.  Rep.  Chano. 
803. 

(29)  25  Beav.  299;  27  Taw  J.  Rep.  Chanc. 
569. 

(30)  Law  Rep.  3  Ch.  D  427. 


the  35,0002.  shall  go  and  belong  to  his  son, 
Bobert  Thompson  Orawshay,  absolutely. 
Now,  stopping  there,  we  have  the  gift  to 
Jessy  followed  by  a  direction  that  whatever 
is  given  to  her  is  to  be  paid  to  trustees,  who 
are  to  hold  it  upon  certain  trusts,  under 
which  her  interest  is  only  a  limited  one ; 
and,  if  the  will  had  stopped  there,  it 
might  have  been  said  that,  as  imder  the 
first  words  of  gift  Jessy  took  absolutely, 
subject  to  the  trusts  afterwards  created, 
if  those  trusts  failed,  the  original  gift 
remained  untouched,  as  in  Laeeenet  v. 
Tiemey  (31)  and  Carver  v,  Botdes  (32), 
and  a  great  many  other  similar  cases. 

But  the  will  does  not  stop  there,  for 
the  testator  goes  on  to  say, ''  And  in  case 
I  have  exceeded  my  power  in  not  appoint- 
ing" Jessy's  10,0002.  "unconditionally, 
but  in  directing  the  settlement  thereof  as 
aforesaid."  That  shews  clearly  that  he 
thought  that  in  doing  what  he  had  previ- 
ously done,  he  might  possibly  be  held  by 
construction  of  law  to  have  exceeded  his 
power.  In  what  way )  Because  he  had 
not  given  the  10,0002.  to  the  daughter 
absolutely,  free  from  any  condition.  This 
shews  that,  in  his  view  at  any  rate,  the 
only  gift  to  her  was  as  part  of  the  arrange- 
ment, and  for  the  purpose  of  the  arrange- 
ment, for  effecting  a  settlement  of  the 
10,0002. ;  and  it  shews  also  that,  consider- 
ing there  was  some  doubt  as  to  his  power 
to  do  what  he  had  done,  he  thought  it 
necessary  to  provide  for  what  was  done  in 
case  the  law  should  prevent  what  he  had 
already  attempted  to  do  from  taking 
effect. 

Then  he  says:  "In  case  I  have  ex- 
ceeded my  power  in  not  appointing  the 
fund  unconditionally" — ^in  other  words, 
"  If  what  I  have  done  cannot  take  effect, 
and  the  10,0002.  is  undisposed  of" — "and 
in  case  my  daughters  Amelia,  Jessy,  and 
Annette  respectively,  or  their  respective 
husbands,  or  others  having  any  right  or 
power  to  object  to  the  settlement  diereof 
as  aforesaid,  shall  so  object,  or  shall  not 
confirm  such  settlement  thereof  if  re- 
quired so  to  do  " — ^which  comes  to  this,  "  If 
I  have  exceeded  my  power,  and  if,  by 

(31)  1  Mac  &G.  661. 

(32)  2  Rqss.  &  M.  304. 
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reason  of  an  objection  on  the  part  of  any 
person  entitled  to  object,  that  which  I 
have  attempted  to  do  cannot  be  confirmed, 
then  something  else  is  to  be  done."  It  is 
quite  clear  that  there  cannot  even  notv  be 
any  confirmation,  by  all  the  persons  who 
would  be  interested  in  the  fund  in  defisiult 
of  appointment,  of  the  disposition  by  way 
of  settlement  previously  made.  It  is  true 
that  Jessy  Crawshay  did  all  she  could  to 
confirm  it,  but  unluckily  she  had  not  an 
absolute  interest.  In  my  opinion,  the 
testator  was  dealing  with  fiulure  by  reason 
of  some  invalidity  in  the  previous  appoint- 
ment, and  the  absence  of  confirmation  by 
all  persons  whose  consent  would  be  neces- 
saiy  to  make  the  appointment  valid.  He 
contemplates  the  possibility  that  he  might 
not  be  able  to  procure  a  confirmation  fi^om 
every  person  interested  in  disputing  it, 
and  he  goes  on  to  deal  with  the  fund  in  a 
different  way.  If  that  is  so,  he  says  that 
Jessy's  10,000^. "  shall  also  go  and  belong  to 
my  son  Robert  Thompson  Crawshay  abso- 
lutely." That  is  clearly  a  disposition  of 
the  10,000^.,  which  he  had  already  ap- 
pointed in  a  way  which  he  now  treats  as 
possibly  invalid. 

Now  Robert  Thompson  Crawshay  was 
an  object  of  the  power,  and,  so  fiir  as  I 
have  yet  gone,  the  gift  to  him  is  clearly 
good.  It  is  suggested  that  it  is  bad  by 
reason  of  that  which  follows,  and  which  I 
will  consider  presently.  But  pausing  at 
this  point,  there  is  a  clear  gift  to  him  of 
the  10,000Z.  in  an  event  which  the  testator 
contemplated  as  possible,  and  which  has 
actually  happened ;  and,  in  my  opinion,  he 
takes  the  10,000^.  under  that  gift,  and 
not  under  the  gift  of  the  residue  of  the 
35,000Z.  I  do  not  think  it  necessary  to 
consider  whether,  supposing  there  had 
been  no  express  gift  to  Robert  Thompson 
Crawshay,  in  the  event  which  has  hap- 
pened, of  the  10,000Z.  settled  upon  Jessy, 
that  sum  would,  in  case  the  prior  dis- 
position thereof  had  failed,  have  passed 
to  Robert  under  the  gift  to  him  of  the 
residue  of  the  35,000Z. 

But  in  my  opinion  he  cannot,  in  the 
event  which  has  happened,  take  Jessy's 
10,000/.  under  the  appointment  of  the 
residue,  because  it  is  clear  that  the  testa- 
tor did  not  consider  that  in  that  event  it 
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would  go  to  him  under  the  gift  of  residue, 
for  in  that  particular  event  the  testator 
gives  the  10,000/.  to  Robert  in  express 
words.  I  hold  that  the  10,000Z.  cannot 
go  to  Robert  as  part  of  the  residue  of  the 
35,000/.,  there  being  another  express  gift 
of  it  to  him,  which  is  inconsistent  with  its 
passing  under  the  gift  of  residue. 

Then,  however,  arises  the  question 
whether  Robert  can  take  the  10,000/.  at 
all,  by  reason  of  the  words  which  follow. 
The  direction  is,  first,  that  the  10,000/.  is 
to  go  and  belong  to  Robert  absolutely, 
and  then  foUow  these  words :  "  but  who 
will,  I  am  assured,  settle  the  same  volun- 
tarily in  the  manner  in  which  I  have 
attempted  to  settle  the  same  as  aforesaid, 
so  as  thereby  to  cany  out  my  wishes." 
That  is  entirely  inconsistent  with  the 
notion  that  under  the  first  gift  to  Jessy 
she  had  taken  an  absolute  interest  in  the 
10,000/.  1  think  it  is  quite  clear  that 
she  did  not.  But  the  question  is,  whether 
the  10,000/.  thus  given  to  Robert  is  so 
given  to  him  for  the  purpose  of  his  apply- 
ing it  for  the  benefit  of  persons  who  are 
not  objects  of  the  power,  that  the  gift  must 
fidl. 

The  phrase  "who  will,  I  am  assured, 
settle  the  same  voluntarily  "  is  capable  of 
different  meanings.  It  may  mean,  "I 
feel  certaui,  not  because  that  he  has  ever 
said  anything  to  me  or  I  to  him  on  the 
subject ;  but  I  know  that  that  is  what  he 
will  do  with  it."  That  is  one  natural  and 
simple  meaning  of  the  words.  But  the 
words  "  I  am  assured "  may  also  mean 
"  as  he  assures  me "  or  "  as  my  solicitor 
tells  me."  If  the  words  mean  *'  as  he 
assures  me  " — ^that  is,  if  they  shew  that 
there  was  a  bargain  between  the  two  that, 
though  this  fund  was  given  to  Robert 
absolutely,  with  a  statement  that  he  might 
settle  it  voluntarily  if  he  chose  to  do  so, 
he  had  really  bound  himself  to  settle  it 
according  to  the  testator's  wishes — ^then, 
in  my  opinion,  the  appointment  would  be 
void.  But  if,  on  the  other  hand,  the 
fund  is  really  given  as  it  purports  to  be, 
to  Robert  absolutely,  not  subject  to  any 
trust,  but  that  he  might  do  what  he  liked 
with  it,  and  if  the  word  "  voluntarily  "  is 
truly  used,  then,  if  he  does  settle  it  as  the 
testator  says  he  should  like  him  to  do, 
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and  as  he  endeavoured  to  do  himself,  that 
would  be  an  entirely  voluntary  act  on  his 
part,  and  the  appointment  to  him  would 
be  valid.  There  is  no  evidence  of  any 
conversation,  or  arrangement,  or  bargain, 
or  even  an  understanding  between  the 
father  and  son,  or  that  the  son  had  any 
knowledge  that  there  was  any  such  provi- 
sion in  the  will  before  the  will  was  opened 
after  the  testator's  death  and  the  contents 
made  known  to  the  Beunily ;  and  even  if 
the  son  did  know  of  the  provisions  in 
the  will  before  the  testators  death,  yet, 
unless  it  was  made  known  to  him  under 
circumstances  which  shewed  he  had  ac- 
cepted a  trust  and  had  bound  himself  to 
carry  out  his  father's  wishes,  I  do  not 
think  his  knowledge  would  make  the  gift 
invalid.  In  my  opinion  the  real  meaning 
of  the  words  is,  not  that  Eobert  was  bound 
to  settle  the  fiind,  but  that  it  was  given 
to  him  absolutely,  and  that  the  testator, 
having  shewn  what  he  wished  to  be  done 
by  tiying  to  do  it  himself,  and  having  on 
this  h3rpothesis  £edled  in  doing  it,  left  it 
entirely  to  the  son  whether  he  would  or 
would  not  settle  the  fund  upon  the  daugh- 
ter. In  point  of  fact,  the  son  has  settled 
it ;  but  that  is  immaterial,  if  it  was  abso- 
lutely free  to  him  to  deal  with  the  fund 
as  he  pleased. 

A  number  of  cases  have  been  dted,  and 
one  or  two  of  them  seem  to  me  material. 
In  FrycT  v.  Fryer  (25)  the  law  was  no 
doubt  correctly  laid  down.  Lord  Justice 
Knight-Bruce  said :  ''  The  donee  of  a 
limited  power  of  appointment  may  well 
execute  it  in  fitvour  of  an  object  of  the 
power,  though  he  beUeves  and  knows  that 
the  appointee  will  at  once  dispose  of  the 
property  in  favour  of  persons  who  are  not 
objects  of  the  power.  But  if,  besides  this 
belief  and  knowledge,  there  is  a  bargain 
between  the  appointor  and  appointee  that 
the  appointee  shall  make  a  disposition  in 
fevour  of  persons  not  objects  of  the  power, 
and  the  just  result  of  the  evidence  is  that 
the  appointment  would  not  have  been 
made  but  for  the  bargain,  then  the  appoint- 
ment is  bad.  The  question  is  to  which 
of  these  two  classes  of  cases  the  present 
belongs."  That  is  precisely  the  question 
in  the  present  case. 

The  conclusion  to  which  I  come  upon 


the  will  is  that  which  I  have  already 
stated.  There  is  no  evidence  whatever, 
and  I  have  to  get  as  best  I  can  at  the  in- 
tention of  the  parties  as  it  is  shewn  upon 
the  face  of  the  will.  I  confess  that  In  re 
Mareden^s  Trust  (16)  did  appear  to  me  at 
first  to  create  some  little  d^culty ;  but  I 
observe  that  even  in  that  case  Yice-Chan- 
ceUor  Kindersley  said  :  '^  Unless  it  can  be 
shewn  that  the  trustee  having  the  discre- 
tion "  (meaning  for  this  purpose  the  per- 
son having  power  to  appoint)  "  ezerdsee 
the  trust  corruptly,  or  improperly,  or  ia  a 
manner  which  is  for  the  purpose,  not  of 
carrying  into  effect  the  trust,  but  defeating 
the  purpose  of  the  trust,  the  Court  will 
not  control  or  interfere  with  the  exercise 
of  the  discretion.  There  may  be  a  sus- 
picion that  the  trust  has  been  exercised  in 
a  particular  manner,  and  from  a  certain 
motive,  which,  if  it  could  be  proved,  would 
be  held  not  to  be  a  proper  motive ;  but 
if  it  be  mere  suspicion,  and  not  matter 
amounting  to  a  judicial  inference  or  con- 
viction from  the  &cts,  the  Oourt  will  not 
act  upon  it.  But  if,  on  the  other  hand,  it 
can  be  proved  to  the  satisfiaction  of  the 
judicial  mind  that  the  power  has  been 
exercised  corruptly,  or  for  a  purpose  which 
defeats  instead  of  carrying  into  effect  the 
puipose  of  the  trust,  then  the  Court  will 
not  permit  such  an  exercise  of  the  power 
to  prevail."  Now  in  the  present  case 
there  is  no  evidence  to  introduce  any  ele- 
ment even  of  suspicion,  or,  indeed,  any- 
thing which  is  not  to  be  found  in  the  will 
itsel£  I  have  no  materials  for  coming  to 
the  conclusion  that  the  will  is  not  honestly 
framed  and  expressed  for  the  puipose  of 
giving  effect  to  it,  and  there  is  nothing 
behind  it  for  me  to  consider. 

In  In  re  Mc^eden'a  Trust  (16)  the  fecte 
were  very  peculiar,  and  it  has  been  treated 
by  other  Judges  as  a  somewhat  excep- 
tional case — and  I  think  it  is  so,  for  this 
reason.  There  the  mother,  who  had  under 
the  settlement  a  power  of  appointment 
among  children,  desired  to  make  a  pro- 
vision for  the  £sither  out  of  the  settled 
fund,  his  circumstances  being  such  that 
she  thought  he  ought  to  be  assisted  in 
that  way.  This  intention  was  openly  dis- 
cussed. The  &ther  was  not  an  object  of 
the  power,  and  therefore  he  could  not 
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In  re  Crawshay, 
take  any  part  of  the  settled  fund  under  an 
appointment.  A  soKcitor  was  consulted, 
and  he  advised  that  an  appointment  could 
not  be  made  to  the  father,  and  that  pro- 
ject thereupon  dropped.  An  arrangement 
was  then  made  between  the  father  and 
the  mother  that  the  whole  fund  should  be 
appointed  by  the  mother  to  the  eldest 
child,  a  daughter,  who  was  at  that  time 
an  in&nt,  who  did  not  require  any  imme- 
diate provision  to  be  made  for  her,  and 
with  this  object,  that  when  the  mother 
was  dead,  the  father  might  tell  the  daugh- 
ter that  the  whole  fund  had  been  appointed 
to  her  under  an  arrangement  between  her 
fkiher  and  mother,  with  the  object  of 
enabling  the  daughter  to  provide  for  her 
fiither.  One  cannot  help  seeing  what  an 
influence  would  have  been  brought  to  bear 
on  the  daughter  when  the  fiither  told  her 
that,  and  that  it  would  be  practically  im- 
po^ble  that  she  should  resist  doing  that 
which  it  was  the  intention  of  her  father 
and  mother  that  she  should  do,  and  the 
doing  of  which,  under  the  influence  thus 
exercised  upon  her,  would  be  an  entire 
perversion  and  misapplication  of  the  fiind 
— ^taking  it  away  from  the  persons  in 
whose  fiivour  it  ought  to  have  been  ap- 
pointed, and  giving  it  to  a  stranger.  If 
an  appointment  of  that  kind  is  obtained 
by  means  of  undue  influence,  of  course  it 
cannot  stand,  and  I  think  that  is  shewn 
by  the  later  cases.  That,  I  think,  is  the 
true  explanation  of  In  re  Marsden^s  Trust 
(1 6),  and  I  do  not  think  it  is  in  any  way  in- 
consistent with  the  law  as  stated  in  Pryor 
V.  Fryor  (25).  The  same  conclusion  is,  I 
think,  to  be  drawn  from  Eoach  v.  Trood 
(30). 

In  this  case  I  come  to  the  conclusion 
that  an  absolute  appointment  to  Jessy 
was  never  made,  that  the  only  gift  to  her 
was  by  way  of  the  direction  that  the 
trustees  of  another  settled  fimd  were  to 
hold  the  sum  appointed  to  her,  and  upon 
the  same  trusts,  and  that  such  a  settle- 
ment was  beyond  the  power  of  the  testa- 
tor. Under  these  circumstances,  it  appears 
to  methat  it  was  open  to  him  to  appoint  the 
fund  absolutely  and  unconditionally  to 
Bobert ;  and  I  think  that  that  iswhathe  did, 
and  that  the  words  which  were  relied  upon 
as  shewing  that  it  was  really  appointed  to 
Vol.  69.— Ohamo. 


him  conditionally  do  not  lead  to  that  r^ 
suit,  and  do  not,  therefore,  operate  to 
make  the  prior  appointment  bad. 


Solicitors— A.  B.  &  H.  Steele ;  Lawrence,  Gra- 
ham &  Long ;  Cunliffes  &  Davenport ;  Bell, 
Brodrick  &  Gray,  agents  for  W.  k  E.  Gray, 
York. 


Kay,  J. 

1890. 

March  7, 


J 


In  re  meyerstein's  trade 

MASK. 


Trade  Mark — RegistrcUion — "  Satinine  " 
— "  Invented  Word  " — "  Word  having  no 
reference  to  Character  or  Qtudity^' — De- 
scriptive  Word — Patents  dsc.  Act,  1888, 
*.  10. 

The  word  "  Satinine  "  being  a  descriptive 
v)ord,  not  being  an  "  invented  vjord,"  and 
having  reference  to  the  character  amd 
quality  of  the  goods  {in  this  case  starch, 
blue,  perfumery,  <Crc.)  to  which  it  was  pro- 
posed to  apply  it,  is  not  a  word  which  can 
be  registered  under  section  10  of  the  Pa- 
tents ike.  Act,  1888,  which  is  svhstituted  for 
section  64  ofilie  Patents  (kc.  Act,  1883. 

Motion. 

This  was  a  motion  by  Messrs.  Meyer- 
stein  &  Co.  for  an  order  upon  the  Comp- 
troller-Greneral  of  Patents  for  the  regis- 
tration of  the  word  "  Satinine  "  in  respect 
of  goods  in  class  47  in  the  3rd  schedule  to 
the  Trade  Mark  Rules,  1883,  comprising 
"  starch,  blue,  and  other  preparations  for 
laundry  purposes,"  and  in  respect  of 
goods  in  class  48  in  the  same  schedule 
embracing  "perfumery  (including  toilet 
articles,  preparations  for  the  teeth  and 
hair,  and  perfumed  soap)."  The  appli- 
cants had  used  the  word  principally  for 
starch  and  toilet  soap,  in  which  they 
dealt,  but  which  they  did  not  manufac- 
ture themselves. 

They  had  applied  in  1886  to  register 
the  word  under  the  Patents  &c.  Act, 
1883,  but  the  Comptroller  reserved  his 
decision  until  there  should  be  further 
legislation  as  to  what  words  were  sus- 
ceptible of  registration. 
3F 
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In  re  MeyerttevrCi  Trade  JUdrh, 

After  the  passing  of  the  Patents,  De- 
bigus,  and  Ti-ade  Marks  Act  of  1888,  the 
applicants,  in  1889,  applied  for  registra- 
tion under  that  Act.  But  the  Comp- 
troller refused  to  register  the  word,  on 
the  ground  ih&t  it  did  not  comply  with 
the  requirements  of  that  Act,  and  that 
the  word  "  Satin  Glaze  "  had  already  been 
registered  as  part  of  a  trade  mark  for 
laundry  starch. 

The  applicants  then  served  the  Comp- 
troller with  notice  of  the  present  motion, 
on  which  they  produced  evidence  that  the 
word  "Satinine"  is  not  to  be  found  in 
any  dictionary. 

Section  10  of  the  Act  of  1888  repeals 
section  64  of  the  Act  of  1883,  and  sub- 
stitutes the  following  among  other  pro- 
visions : — 

"  1 .  For  the  purposes  of  this  Act  a  trade 
mark  must  consist  of  or  contain  at  least 
one  of  the  following  essential  particulars  : 
— (c)  A  distinctive  device,  mark,  brand, 
heading,  label,  or  ticket ;  or  (<i)  an  invented 
word  or  invented  words ;  or  («)  a  word  or 
words  having  no  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  a 
geographical  name." 

Roger  W.  WaUace,  for  the  motion. — 
"  Satinine"  is  an  "  invented  word," and  does 
not  describe  the  "  character  or  quality  of 
the  goods " ;  is  distinctive,  and  is  not  a 
geographical  name. 

The  Attorney-General  {SirR.  E,  Webster, 
Q.C.)  and  Ingle  Joyce,  for  the  Comp- 
troller-General, were  not  called  upon. 

EIay,  J. — This  is  a  word  which  de- 
scribes the  quality  of  the  goods  j  and  there 
Ls  extremely  Uttle  invention  in  the  matter, 
for  the  only  invention  is  putting  at  the 
end  of  a  common  word,  "  Satin  — which 
brings  to  every  man's  mind  in  a  moment 
the  notion  of  a  glossy  sxu^aoe — ^the  com- 
mon termination  "  ine,"  which  one  finds 
in  '^  saline,"  '^  saccharine,"  and  numerous 
other  English  words.  Certainly,  if  that  is 
inventing  a  word,  it  is  the  easiest  mode  of 
invention  one  can  possibly  conceive.  But 
I  understand  this  Act  of  1888  to  be  sub- 
ject to  the  limitations  which  the  deci- 
sions have  put  on  the  former  Act — that 
you  cannot  possibly  use  any  word,  fiuicy 
word  or  otherwise,  if  it  is  a  descriptive 


word.  This  word  "  Satinine  "  is  a  word 
descriptive  of  a  glossy  surfisu^.  Now,  it  is 
proposed  to  be  applied  to,  among  other 
things,  starch  and  blue,  and  articles  of 
that  kind  used  by  washerwomen.  Every- 
body knows  that  one  effect  of  the  use  of 
starch  is  that  goods  which  are  washed 
and  starched,  and  then  ironed  or  calen- 
dered, have  a  much  more  glossy  sur&oe 
than  the  same  articles  would  have  if  ironed 
or  calendered  without  being  starched. 
That  is  common  experience ;  we  all  know 
that ;  and  it  would  be  a  recommendation 
of  a  particular  starch  that  it  would  pro- 
duce a  more  glossy  sur&oe  than  other 
starch.  If  you  speak  of  or  describe  starch 
by  a  name  which  suggests  to  the  mind  at 
once  the  production  of  a  glossy  surface, 
you  are  using  a  descriptive  word;  and 
that  is  made  all  the  more  plain  by  what 
the  Comptroller  says.  He  states  that  one 
of  his  reasons  for  objecting  to  register 
this  word  was  that  within  his  own  know- 
ledge there  had  already  been  registered  as 
part  of  a  trade  mark  the  words  '^  Satm 
Glaze  "  for  laundry  starch. 

It  seems  to  me  plain,  therefore,  that 
these  applicants  are  trying  to  obtain  the 
registration  of  a  word  winch  would  sug- 
gest to  persons  buying  starch  from  them 
that  it  is  starch  which  will  conduce  to 
the  production  of  a  very  glossy  surfiELoe. 
That  is  a  description  of  the  c^ect  pro- 
duced by  the  use  of  the  article,  and  is, 
according  to  the  decisions  on  the  Act  of 
1883,  a  description  of  the  article  itselfl 
The  word  is  a  descriptive  word ;  and  that 
is  a  very  sufficient  reason,  in  my  opinion, 
for  refusing,  as  the  Comptroller  has  done, 
to  register  this  word. 

The  application  is  refused,  with  costs. 


Solicitors— W.  A.  Ommp  &  Son ;  Solicitor  to 
the  Board  of  Trade. 
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North,  J. 

1889, 
Dec.  18 


I,  J.) 

,21.) 


In  re  thb  national  per- 

IfANENT     MUTUAL     BENEFIT 
BUILDING  SOGIETT. 


Trust  Investment  Act,  1889  (52  <(:  53 
Vict,  c.  32)  —  Scope  of  Act  —  Building 
Society, 

The  potoers  of  investment  con/erred  on 
trustees  by  the  Trust  Investment  Act,  1889, 
are  not  applicaible  in  the  case  of  ike  frnids 
of  a  buUding  society  i/noorporaied  under 
the  Building  Societies  Act,  1874,  whether 
such  funds  a/re  stamding  im,  the  name  of 
the  society  or  in  the  namies  of  its  trustees. 
Those  pouters  are  only  exercisable  by  trus- 
tees who  ha/ve  funds  in  l^heir  hands  for  the 
purpose  of  in/vestment. 

Petition. 

The  above  society  was  established  in 
1849,  and  roistered  under  6  <fe  7  Will.  4. 
c.  32.  In  April,  1880,  it  was  incorporated 
under  the  Building  Societies  Act,  1874. 

Rules  of  the  society  were  duly  certified 
under  the  first-mentioned  Act,  and,  so  £Eir 
as  material  for  the  present  purpose,  re- 
mained unaltered,  ^e  6th  of  these  rules 
was  in  the  following  terms  :  "  Whenever 
the  money  in  hand  shall,  in  the  opinion 
of  the  board,  be  sufficient  for  the  purpose, 
it  shall  be  employed  in  advancing  the 
shares  of  those  members  whose  subscrip- 
tions are  not  in  arrear,  and  the  order  in 
which  members  shall  become  entitled  to 
advances  shall  from  time  to  time  be  deter- 
mined by  the  board,  and  all  money  not 
so  employed  shall  be  laid  out  in  such  in- 
vestments, or  advanced  upon  such  legal  or 
equitable  securities,  as  the  law  permits,  in 
the  names  of  the  trustees,  but  under  the 
direction  of  the  board.^' 

This  was  a  petition  by  the  ten  directors 
and  three  trustees  of  the  society  under 
22  <k  23  Yict.  c.  35,  which  set  out  the 
above  &cts  and  sections  25  and  26  of  the 
Building  Societies  Act,  1874  (the  latter 
section  as  amended  by  40  <fe  41  Yict.  c.  63. 
s.  3),  and  stated  that  the  trustees  had  a 
large  sum  of  new  consols  invested  in  their 
names  forming  part  of  the  surplus  funds 
of  the  society,  and  that  they  had  been  re- 
quested by  the  directors  to  sell  the  same 
and  to  invest  the  proceeds  thereof  in 
various  specified  securities,  which  were 
authorised  by  the  Trust  Investment  Act, 


1889  (52  <fe  53  Yict.  c.  32),  but  not  by 
the  Building  Socii^ti^  Act,  1874.  The 
petition  asked  for  itie  opinion  and  advice 
of  the  Court  whether  the  directors  and 
trustees  of  the  society  respectively  might 
invest  the  surplus  fimds  of  the  society 
upon  the  securities  upon  which  trustees 
might  invest  in  the  absence  of  express 
prohibition,  or  upon  any  and  which  of 
such  securities;  whether  they  might  in- 
vest the  surplus  funds  of  the  society  in 
the  securities  specifically  mentioned ;  and 
whether  the  directors  of  the  society  were 
trustees,  and  whether  the  funds  under 
their  control  and  under  the  control  of  the 
trustees  of  the  society  were  trust  funds  in 
their  hands  respectively  within  the  mean- 
ing of  the  Trust  Investment  Act,  1889. 

Swvnfen  Eady,  for  the  petition. 

North,  J.  (on  Dec.  21). — ^The  question 
now  is,  whether  the  consols  belonging 
to  this  society  standiog  in  the  names 
of  these  three  trustees  can  be  sold  by 
them  and  laid  out  in  other  securities 
within  the  terms  of  the  Act  of  1889.  In 
my  opinion  they  cannot.  In  the  first 
place  I  think  that  the  powers  of  invest- 
ment contained  in  the  Act  are  larger 
powers  given  to  trustees  who  have  already 
power  to  invest,  and  merely  apply  to 
trustees  who  hold  fiinds  for  the  purpose 
of  investment.  In  respect  of  building 
societies  under  the  Building  Societies  Acts, 
the  general  Act  relating  to  trustees,  which 
does  not  refer  to  building  societies,  can- 
not be  intended  to  alter  the  powers  of 
such  societies  which  are  regulated  by 
section  25  of  the  Benefit  Building  Socie- 
ties Act,  1874.  In  order  to  give  larger 
powers  than  are  contained  in  that  section, 
I  think  there  should  be  an  express  direc- 
tion, or  something  that  shews  by  necessary 
implication  that  there  is  an  intention  so 
to  enlarge  the  powers.  But  I  do  not 
think  this  is  the  only  answer.  Even 
supposing  the  25th  section  of  the  Build- 
ing Societies  Act  would  be  affected  by  a 
general  investment  Act,  does  the  Act  of 
1889  really  apply  to  such  a  case  1  In  my 
opinion  it  does  not.  I  do  not  think  the 
fiinds  of  a  building  society  are  trust  funds. 
The  property  of  a  building  society  belongs 
to  the  society  or  its  members,  and  its 
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In  re  Ncntional  Pemument  ^o,  BvUding  8oe, 
members  do  not  hold  the  property  on  any 
trust.  The  property  of  such  a  society  is 
quite  different  from  that  of  a  charitable 
institution.  In  my  opinion  the  funds  of 
the  society  are  not  trust  funds  at  all  in 
the  sense  used  in  the  Trust  Investment 
Act.  And,  further,  it  is  to  be  noticed  that 
the  object  of  a  building  society  is  not  to 
invest. 

Then  it  is  suggested  that  the  trustees 
in  whose  names  the  consols  stand  are 
trustees  for  investment  so  as  to  bring  the 
funds  in  their  names  under  the  operation 
of  the  Trust  Investment  Act.  It  will  be 
recollected  that  the  rule  of  the  society 
relating  to  investments  provided  that  funds 
should  be  invested  in  the  names  of  trus- 
tees under  the  direction  of  the  board  of 
directors.  That  is  the  rule,  which  has  not 
been  altered,  and  is  still  subsisting  so  far 
as  these  investments  are  concerned.  I  do 
not  think,  therefore,  that  these  trustees 
are  trustees  holding  funds  in  their  hands 
which  they  can  invest.  I  do  not  think 
this  Act  applies  to  trustees  who  do  not 
hold  Ainds  in  their  hands  upon  trust  to 
invest.  In  my  opinion  the  Act  extends 
existing  powers  in  respect  of  the  kind  of 
securities  upon  which  trustees  who  already 
have  limited  power  may  invest,  but  it 
does  not  give  power  to  trustees  who  have 
no  power  to  invest  independently  of  the 
Act.  It  seems  to  me  that  the  trustees  of 
the  society  are  not  trustees  under  the  Act. 
Let  me  put  this  case  by  way  of  illustration. 
If  there  is  a  person  absolutely  entitled  to  a 
fimd  in  the  hands  of  another  person,  who 
does  not  wish  to  take  the  funds  in  his  own 
hands,  and  does  not  wish  to  have  the  state 
of  investment  changed,  it  could  not  be 
contended  that  the  bare  trustee  in  that 
case  could  have  the  power  given  by  the 
Act  conferred  on  him. 

Then  it  is  suggested  further  that  the 
ten  directors  of  the  society  are  trustees 
having  trust  funds  in  their  hands  within 
the  meaning  of  the  Act.  In  my  opinion 
they  are  not.  In  point  of  fact,  they  are 
not  trustees  for  investment,  but  are  the 
agents  of  the  society  for  the  purpose  of 
canying  on  the  business  of  the  society. 
It  is  said  they  are  in  a  fiduciary  position. 
No  doubt,  if  property  of  the  society  come 
to  their  hands  is  misappropriated,  they 
will  be  liable  for  breach  of  trust.     Then 


so  is  any  other  agent.  It  seems  to  me, 
therefore,  that  the  directors  are  not  trusr 
tees  within  the  meaning  of  the  Act. 

The  result  is  that  I  come  to  the  con- 
clusion that  the  Act  does  not  apply  to  a 
building  society  whose  funds  are  invested 
in  its  own  name  or  in  the  names  of 
trustees  who  have  no  power  of  investment. 
That  view  is  confirmed  by  section  5  of 
the  Trust  Investment  Act,  which  provides 
that  **  every  power  conferred  by  this  Act 
shall  be  exercised  according  to  the  discre- 
tion of  the  trustee,  subject  to  any  consent 
required  by  the  instrument,  if  any,  creat- 
ing the  trust."  From  that  it  appears 
that  the  Act  is  intended  to  apply  to  trus- 
tees who  have  a  discretion  independently 
of  the  Act. 

SolicitoxB— BoBsell  k  Co. 


North,  J. 

1890. 

Feb.  8. 


In  re  wobmau). 

FRANK   V,  MUZEEN. 


Mcurried  Womcm — Ffyrfeitwre — Gift  of 
Life  IrUereat  for  Separaie  Use  vAthcul 
Power  of  AniicljxUion — Gift  over  "on her 
mUidpating"  thelncome — Mortgage  of  Life 
Interest. 

A  married  toonum, who  was  under awiU 
entitled  to  a  life  interest  in  a  fund  for  her 
separate  rise  withoiU  power  of  anticipation^ 
with  a  gift  over  on  her  death  or  "on  her 
anticipating  the  income^*  executed  a  mort- 
gage of  her  life  interest : — Held,  that  "anti- 
pating"  could  not  be  treated  as  meaning 
"  attempting  to  anticipate"  and  that,  as  the 
assignment  waswhoUy  inoperative  by  reason 
of  the  restraint  on  anticipation,  there  had 
been  no  Jorfeiture, 

Adjourned  summons. 

This  was  an  originating  summons  by 
the  surviving  trustee  of  the  will  of  Q.  F. 
Wormald,  deceased,  to  have  it  determined 
whether,  in  the  events  that  had  happened, 
a  gift  made  by  the  testator  of  the  income 
of  his  residuary  estate  to  his  sister,  Maiy 
Elizabeth  Muzeen,  had  or  bad  not  deter- 
mined. 
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In  re  Wormdld, 


The  testator,  by  his  will  dated  the  21st 
of  March,  1874,  gave  his  real  estate  and 
the  residue  of  his  personal  estate  to  trus- 
tees, upon  trust,  out  of  the  rents  and  in- 
come thereof,  to  pay  an  annuity  of  300^. 
to  his  wife  during  her  life,  and  to  pay  the 
remainder  of  such  rents  and  income  to  his 
sister,  Mary  Elizabeth  WormaJd,  "  for  her 
separate  use,  free  from  the  debts  and  con- 
trol of  any  husband,  without  power  of 
anticipation,  and  for  and  during  the  term 
of  her  natural  life,  and  from  and  after  her 
decease,  or  on  her  anticipating  the  same 
rents  and  income  or  any  part  thereof," 
upon  trust  as  to  the  said  trust  estate  for 
all  the  children  of  his  said  sister  equally 
as  tenants  in  common,  with  a  gift  over  in 
case  there  should  be  no  such  child  who 
should  attain  twenty-one. 

The  testator  died  on  the  24th  of  March, 
1874.  His  widow  died  in  July,  1881. 
At  the  date  of  the  testator's  death  his 
sister  Mary  Elizabeth  was  the  wife  of 
William  Muzeen,  to  whom  she  was  mar- 
ried in  1867.  She  had  only  one  child,  a 
son,  G.  E.  B.  Muzeen,  who  had  attained 
twenty-one.  On  the  3rd  of  June,  1889, 
Mrs.  Muzeen  executed  an  assignment  of 
her  life  interest  under  the  will  to  J.  M. 
Richardson,  by  way  of  mortgage  to  secure 
a  sum  of  4:01,  and  interest.  At  the  date 
of  the  issuing  of  the  summons  Mrs.  Mu- 
zeen's  husband  was  still  living.  G.  E.  B. 
Muzeen  had  also  mortgaged  his  interest 
under  the  will.  The  defendants  to  the 
summons  were  Mrs.  Muzeen,  and  her  son, 
G.  E.  B.  Muzeen. 

E.  J.  Hood,  for  the  plaintiflf. 

Arnold  White,  for  Mrs.  Muzeen. — It 
was  impossible  for  Mrs.  Muzeen  to  antici- 
pate her  life  interest.  The  assignment  by 
her  was  only  an  attempt  to  anticipate, 
and  there  is,  therefore,  no  forfeiture. 

Dunhoffn,  for  the  son  and  his  mortgagee. 
— Mrs.  Muzeen,  being  a  married  woman, 
could  not  anticipate  her  life  interest ;  the 
words  "  on  her  anticipating  "  must,  there- 
fore, mean  on  her  "attempting  to  anti- 
cipate." By  mortgaging  her  life  interest 
she  attempted  to  anticipate ;  her  life  in- 
terest is,  therefore,  forfeited. 

North,  J. — I  cannot  adopt  the  view 
that    "anticipate"  means    "attempt  to 


anticipate."  The  trust  is  for  Mrs.  Muzeen, 
"  for  her  separate  use,  free  fit)m  the  debts 
and  control  of  her  husband,"  without 
power  of  anticipation;  and  during  her  life, 
and  from  and  after  her  death,  "  or  on  her 
anticipating  the  same,"  the  estate  is  to  be 
on  trust  for  her  children.  Has  she  anti- 
cipated her  life  interest  ]  No,  she  could 
not  do  so,  because  at  the  date  of  the  tes- 
tator's death  she  was,  and  she  has  ever 
since  been,  a  married  woman.  The  hus- 
band to  whom  she  was  married  at  the 
date  of  the  testator's  death  is  still  living. 
It  is  impossible,  therefore,  that  she  could 
anticipate  her  life  interest.  It  is,  how- 
ever, suggested  that  the  words  "  on  her 
anticipating  the  same"  mean  "on  her 
attempting  to  anticipate."  Clauses  pro- 
viding for  a  forfeiture  upon  an  attempt  to 
anticipate,  as  well  as  upon  an  actual  an- 
ticipation, are  very  familiar  to  us;  the 
difference  between  the  two  things  is  well 
understood.  I  cannot  add  to  this  will  a 
clause  which  is  not  to  be  found  in  it — 
namely,  that  the  estate  is  to  go  to  the 
children  if  Mrs.  Muzeen  attempts  to  anti- 
cipate her  income  without  succeeding  in 
doing  so.  It  is  the  clear  intention  of  the 
testator  that  she  is  to  have  the  income 
during  her  life;  but  he  does  not  intend  that 
any  one  else  shall  have  it.  If  she  anti- 
cipates it,  he  intends  that  the  capital  shall 
go  over  to  her  children.  There  is  no 
reason  why  I  should  give  to  the  words  a 
meaning  which  I  am  satisfied  the  tes- 
tator never  intended  them  to  bear.  The 
assignment  by  Mrs.  Muzeen  of  her  life 
interest  was  entirely  inoperative,  and  did 
not  in  any  way  affect  her  life  interest,  and 
there  has  been  no  forfeiture. 


Solicitors  -—  CoUyer-Bristow,  Russell  &  Hill, 
agents  for  J.  D.  Whitehead,  Pickering,  for 
plaintiff ;  Morse  k.  Sampson,  agents  for  Jack- 
son, Richardson  &  Ridge,  Malton,  for  defen- 
dants. 
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North,  J.  ^ 

,  qqq'         f  THE  SCRIPT  PHONOGRAPHY  COM- 

ADril  23    J     ^^^  (limited)  v,  grbgg. 

Practice — Kon-ddivery  of  Statement  of 
Claim — Order  dismissing  Action — Order 
not  drawn  up  or  served — Rvies  of  Suprerne 
Court,  1883,  Order  XXVIL  rule  1 ;  Order 
LXIV,  rule  7. 

When  an  order  has  been  made  in  chcmihers 
dismissing  an  a^stion  unless  the  next  step  is 
taken  by  the  pHaintiff  vnthin  a  specified 
time,  and  the  plaintiff  does  not  take  that 
step  vnthin  the  specific  time  nor  appeal 
against  the  order ,  the  order  takes  ^ect^  and 
die  time  for  tdkmg  the  step  cannot  subse- 
quenth/  be  extended,  the  action  having  be- 
come dead,  nottvithstaTiding  that  the  order 
has  not  been  drawn  up  or  served  upon  the 
piaintiff  before  it  became  operative. 

Dicta  in  Metcalfe  v.  The  British  Tea 
Association  (46  Law  Times  Bep.  N.S.  31) 
not  adopted. 

Adjourned  summons. 

This  action  was  brought  to  restrain  an 
infringement  of  the  plaintiffs'  copyright. 

The  writ  was  issued  on  the  25th  of 
July,  1889,  and  on  the  27th  of  July  notice 
was  given  of  motion  for  an  injunction. 
On  the  8th  of  August  this  motion  was 
ordered  by  consent  to  stand  to  the  trial. 
On  the  18th  of  November  the  time  for 
delivery  of  the  statement  of  claim  expired, 
none  was  dehvered,  and  on  the  22nd  of 
November  the  defendant  took  out  a  sum- 
mons to  dismiss  the  action  for  want  of 
prosecution.  On  the  26th  of  November 
this  summons  was  heard  before  the  chief 
clerk,  both  parties  being  represented  by 
their  solicitors,  and  the  chief  derk  en- 
dorsed the  following  order  on  the  summons 
— "  Usual  order.  Next  step  in  twenty- 
one  days,  or  action  to  stand  dismissed  with 
costs  to  be  taxed  and  paid  by  plaintifiGs. 
Defendant's  costs  in  the  cause  of  this  ap- 
plication." The  twenty-one  days  expired 
on  the  17th  of  December,  and  on  that 
day  the  plaintiff  took  out  the  present 
summons  by  which  they  asked  that  the 
time  limited  by  the  order  of  the  26th  of 
November  might  be  extended  to  the  24th 
of  December.  The  summons  was  return- 
able on  the  18th  of  December,  and  on 
that  day  the  chief  clerk  adjourned  it  to  the 


Judge.  Onthe  21st  of  December  the  state- 
ment of  claim  was  delivered,  but  the  defen- 
dant's soHcitors  refused  to  receive  it,  and  re- 
turned it.  On  the  20th  of  January,  1890, 
the  summons  of  the  17th  of  December 
came  before  the  Judge  in  chambers,  and 
he  adjourned  it  into  Court.  Shortly  after 
this  date  the  order  made  by  the  chief 
clerk  on  the  26th  of  November  was  drawn 
up  by  the  Registrar  in  the  presence  of  the 
solicitors  for  both  parties,  and,  as  drawn 
up,  it  .was  dated  the  26th  of  November, 
1889,  and  provided  that,  "  It  is  ordered 
that  the  plaintiffs  be  at  liberty  on  or 
before  the  17th  of  December,  1889,  to 
deliver  their  statement  of  claim  in  this 
action.  And  in  default  thereof  it  is 
ordered  that  this  action  do  stand  dis- 
missed for  want  of  prosecution  without 
further  order,  with  costs  to  be  taxed  by 
the  Taxing  Master  and  paid  by  the  plain- 
tiffs to  the  defendant.  And  it  is  ordered 
that  the  defendant's  costs  of  this  applica- 
tion be  his  costs  in  this  action." 

The  order  had  not  been  served  upon  the 
plaintiffs.   There  was  no  appeal  against  it. 

Church,  for  the  plaintiff. — ^The  plain- 
ti&'  summons  was  taken  out  before  the 
twenty-one  days  limited  by  the  order  of 
the  26th  of  November  bad  expired,  and 
was  in  time  in  any  event.  But  that  order 
was  not  drawn  up  until  after  this  summons 
had  been  before  the  Judge  in  chambers, 
and  has  never  been  served  yet.  Such  an 
order  does  not  take  effect  till  after  it  has 
been  drawn  up  and  served.  Until  that 
has  been  done  it  is  open  to  the  defendant 
to  abandon  it — Metcalfe  v.  The  British  Tea 
Association  (1).  The  subsequent  drawing 
up  of  the  order  shews  that  the  defendant 
did  not  treat  the  action  as  dead.  If  neces- 
sary, this  application  should  be  treated 
as  an  application  for  an  extension  of  the 
time  for  appealing  against  the  order  of 
the  26th  of  November,  and  I  ask  that 
that  time  may  be  extended.  If  the  action 
is  dismissed,  the  only  result  will  be  to  put 
the  plaintiff  to  the  expense  of  bringing  a 
new  action. 

Seba^ian,  for  the  defendant. — ^The  ap- 
plication is  out  of  time,  and  there  is  no 
jurisdiction  to  grant  it,  for  the  action  was 
dead  when  the  summons  was  made  retum- 
(1)  4a  Law  Times  Rep.  N.S.  31. 


Digitized  by 


Google 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


Vol.  69.] 

The  Script  Phonography  Co.  v.  Oregg. 
able.  The  obeervations  in  Metcalfe  v.  The 
British  Tea  AeaocicUion  (I)  as  to  the  draw- 
ing up  and  service  of  the  order  were 
merely  obiter  dicta,  and  not  applicable  to 
the  practice  in  the  Chancery  Division. 
The  application  there  was  for  an  extension 
of  the  time  for  appealing  against  the 
Master's  order;  and  that  such  an  applica- 
tion may  be  granted  in  a  proper  case 
appears  also  from  Burke  v.  Rooney  (2)  and 
Carter  v.  Stvhbs  (3).  But  those  cases  all 
apply  to  an  extension  of  the  time  for 
app^ding,  and  leave  untouched  the  earlier 
cases  of  Whistler  v.  Hancock  (4),  WaUis  v. 
Hephwm  (5),  and  Kiikg  v.  Da/oenport  (6), 
in  which  it  was  laid  down  that  after  an 
order  dismissing  an  action  for  de&iult  in 
taking  some  stop  within  a  specified  time 
has  become  operative,  the  action  is  dead, 
and  no  extension  of  the  time  for  taking 
that  step  can  be  granted.  An  expressed 
consent  by  the  defendant  te  extend  the 
time  for  delivery  of  the  statement  of  claim 
would  not  have  operated  te  keep  the  action 
alive — King  v.  Davenport  (6);  still  less 
can  the  subsequent  drawing  up  of  the 
order  of  the  26th  of  November  have  such 
an  effect.  The  order' when  drawn  up  took 
effect  from  the  date  when  it  was  made— 
Order  LIT.  rule  13;  but  no  drawing  up 
was  necessary — Order  LV.  rules  74  and 
74a.  This  order  was  made  on  the  26th 
of  November,  and  became  operative  on 
the  17th  of  December.  There  was  no 
adjournment  to  the  Judge,  and  there  has 
been  and  is  no  appeal.  The  time  for  ap- 
pealing was  twenty-one-  days  from  the 
26th  of  November — In  re  Johnson  (7)  and 
In  re  Giles  {9) — and  there  is  no  ground  for 
extonding  the  time. 

Chwrchy  in  reply. 

North,  J. — It  appears  to  me  that  the 
cases  of  Whistler  v.  Hamcock  (4)  and  King 
V.  Davenport  (6),  and  cases  like  them,  have 

(2)  48  Law  J.  Uep.  C.P.  601 ;  Law  Rep. 
4  O.P.  D.  226. 

a  60  Law  J.   Bep.  Q.B.    161 ;    Law  Bep. 
. D.  116. 
(4)  47  Law  J.  Bep.  Q.B.  162 ;   Law  Bep. 

3  Q.B.  D.  83. 

(6)  Law  Bep.  3  Q.B.  D.  83n. 

(6)  48  Law  J.   Bep.  Q.B.   606;    Law   Bep. 

4  Q.B.  D.  402. 

(7)  AnU,  p.  99 ;  Law  Bep.  42  Ch.  D.  604. 

(8)  Ante,  p.  226 ;  Law  Bep.  43  Oh.  D.  391. 
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settled  the  law  on  the  point  which  is  now 
before  me.  The  Court  cannot,  after  the 
action  is  gone,  entertain  an  appUcation 
the  result  of  which  would  be  to  set  it  on 
foot  again.  The  time  for  delivering  the 
statement  of  claim  expired  on  the  17th  of 
December,  1889.  The  summons  to  extend 
the  time  was  not  returnable  till  the  18th 
of  December,  and  under  these  circiim- 
stances  the  application  was  too  late,  and  I 
have  no  jurisdiction  to  extend  the  time. 
It  has  been  suggested  that  I  can  extend 
the  time  for  appealing  from  the  chief 
clerk's  order  of  the  26th  of  November, 
1889,  but  I  see  no  reason  for  giving  any 
facilities  to  the  plaintifis  or  for  allowing 
the  recent  proceedings  to  continue,  instead 
of  leaving  the  plaintiff  to  bring  a  new 
action  if  so  advised.  I  do  not  see  how  I 
can  set  up  a  dead  action,  and  I  must  dis- 
miss this  application,  with  costs. 

Solicitors — Wyatt  Digbj,  for  plaintiffs ;  Fallows 
k.  Bider,  agents  for  G.  H.  Thompson,  Liver- 
pool, for  defendant. 


CHtrrTY  J     "^ 

1890*    '    >     '^^  '^  MOBBiB  {deeeoMd). 

April  18,  19.)  HOEEIfl«.FOWLBB. 

Practice — Service — Notice  of  Motion  to 
Attach — Service  where  no  Appeara/nce — 
Bules  of  Supreme  Court,  1883,  Order  XLIV, 
rule  2  ;  Order  LXYII,  rule  4. 

Notice  of  motion  to  attach  hdd  to  have 
been  suffictently  served  by  fling  pursucmt 
to  Order  LXVII,  rule  4,  tit^  respondent  not 
homng  entered  appearance. 

Motion  for  leave  to  issue  a  writ  of  at- 
tachment against  the  defendant  for  dis- 
obedience to  an  order  made  on  the  1st  of 
March,  1890,  directing  the  defendant  to 
pay  a  sum  into  Court. 

The  defendant  had  not  entered  any 
appearance,  and  the  proceedings  in  the 
action  had  been  filed  in  lieu  of  service 
pursuant  to  Order  LXVII.  rule  4,  but  the 
order  of  the  1st  of  March  had  been  per- 
sonally served  on  the  defendant. 

The  notice  of  motion  had  been  filed 
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In  re  Morris. 
under  Order  LXVII.  rule  4,  in  lieu  of 
personal  service,  and   the  question  was 
whether  such  filing  was  sufficient. 

H,  E,  H,  Brydges,  in  support  of  the 
motion. — ^Filing  under  Order  LXVII. 
rule  4  is  sufficient  "  notice  to  the  party  " 
within  Order  XLIV.  rule  2.  Personal 
service  of  the  notice  is  not  necessary — 
Browning  v.  Sahin  (1)  and  In  re  A  Solici- 
tor {2), 

Chitty,  J.,  said  that  he  was  unaware  of 
any  instance  in  which  leave  to  issue  a  writ 
of  attachment  had  been  given  without 
actual  notice  to  the  respondent,  and  his 
Lordship  directed  the  matter  to  stand 
over  for  enquiry  to  be  made. 

The  matter  was  mentioned  again  on  the 
following  day,  when  counsel  stated  that  he 
had  been  unable  to  find  any  direct  au- 
thority on  the  point. 

Chitty,  J.,  said  that  the  applicant  was 
entitled  to  an  order.  It  was  well  settled 
that  it  was  not  necessary  under  Order 
XLIV.  rule  2,  that  a  notice  of  motion  to 
attach  should  be  served  on  the  respondent 
personally.  In  the  present  case  the  re- 
spondent had  not  appeared  at  all,  and  the 
case,  therefore,  came  within  Order  LXVII. 
rule  4,  which  provided  that  all  notices,  <kc., 
in  respect  of  which  personal  service  is  not 
requisite  may  be  served  by  filing  with  the 
proper  officer.  He  had  caused  search  to 
be  made  in  the  Registrar's  office  to  see  if 
any  precedent  could  be  found  in  any  way 
negativing  the  view  he  took.  He  was 
informed  that  none  had  been  found.  He 
made  the  order  as  asked,  with  costs. 


Solicitors  —  Peaoook   &    Goddard,  agents   for 
Biydges  Sc  Mellersh,  Cheltenh^mi. 


[,J.) 

26.  ) 


In  re  the  standard  Portland 

CEMENT  company. 


(1)  46  Law  J.  Bep.  Chanc.  728;  Law  Bep. 
6  Oh.  D.  61L 

(2)  49  Law  J.  Bep.   Ghanc.  295 ;  Law  Bep. 
14  Ch.  D.  162. 


North,  J. 

1890 
April  26, 

Compomy  —  Winding-up  —  Petition  hy 
Company  —  Second  Petition  by  Creditor 
uoith  Notice — Costa, 

A  creditor  who  presents  a  petition  to 
wind  up,  with  notice  that  a  prior  petition 
has  been  presented  by  the  compomy,  wiU 
have  his  petition  dismissed  with  costs  as 
against  the  coTnpany,  notwithstaTiding  that 
his  petition  has  been  advertised  Jirst. 

Petition. 

On  the  2nd  of  April,  1890,  the  above 
company  presented  a  petition  to  be  wound 
up. 

On  the  3rd  of  April,  1890,  Messrs. 
Martin  &  Baker,  creditors  of  the  com- 
pany, presented  a  second  winding-up  peti- 
tion. The  second  petition  was  presented 
with  notice  of  the  first  petition.  On  the 
4th  of  April,  1890,  the  second  petition  was 
advertised  in  the  usual  way ;  and  on  the 
8th  of  April  the  usual  advertisement  of 
the  first  petition  appeared. 

Emden,  for  the  first  petition,  asked  to 
have  the  usual  order  made  on  his  petition : 
and,  as  the  second  petition  was  presented 
with  notice  of  the  first  petition,  that  the 
second  petition  might  be  dismissed  as 
against  the  company,  with  costs. 

StaUard,  for  the  second  petition. — 
I  ask  to  have  one  order  made  on  both 
petitions.  My  petition  was  advertised 
first,  and  *Hhe  advertisement,  not  the 
presentation  of  the  petition,  is  the  test  of 
the  priority  of  the  proceedings  "  (1). 

Swinfen  Eady,  for  a  large  creditor. — 
Under  the  present  practice,  the  second 
petition  could  not  have  been  presented 
without  notice  of  the  one  already  on  the 
file.  The  second  petitioners,  therefore, 
presented  their  petition  at  their  own  risk 
as  to  costs. 

Dunham,  for  another  creditor,  referred 
to  The  Wholesale  Grocery  Company  (2), 
before  North,  J.,  on  the  14th  of  Maitdi, 
1887. 

North,  J. — I  must  dismiss  this  petition 

(1)  Backley  on  the  Companies  Acts  (5th 
ed.),  611. 

(2)  31  SolicitorB*  Joomal,  826. 
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In  re  Standard  Portland  Cement  Co, 
with  costs  as  a^iainst  the  company,  be- 
cause it  was  presented  upon  the  chance  of 
the  first  petition  not  going  on.  If  the 
company  had  dropped  their  petition,  the 
second  petitioners  would  have  had  the 
benefit  of  their  own  petition.  But,  as 
the  company  did  not  drop  their  petition, 
I  do  not  see  why  the  costs  of  the  second 
petition  should  be  borne  by  the  company. 
As  regards  the  creditors,  I  dismiss  the 
second  petition  without  costs.  They  will 
get  their  costs  of  appearance  on  the  first 
petition.  The  usual  order  for  a  com- 
pulsoiy  winding-up  will  be  made  on  the 
first  petition.  The  second  petition  will  be 
dismiissed  with  costs  as  against  the  com- 
pany; but  without  costs  as  against  all 
the  other  parties  appearing  on  the  first 
petition. 

SolicitoxB^Chinerj,  Aldridge  k,  Go.,  for  first 
petition ;  Martin  &  Baker,  for  second  petition ; 
Nash,  Field  &  Withers,  C.  F.  Leighton,  and 
Nebon,  Ban  k.  Nelson,  for  creditors. 


[IN  THE  OOUBT  OF  APPEAL.] 

Conov,  L.  J.  ^ 

LxKDLET,  L.  J.  I  In  re  the  uxbridqe  and 

Lopes,  L.  J.      >    rickmansworth   rail- 

1890.  I        WAY  ACTS. 

Jan.l8,20,25.J 

RaUtoay  Compomy  —  Ahcmdonment  — 
WindiTiQ'Up  Petition — Parliamentary  De- 
poeit — Notice  to  treat — Exercise  of  Com- 
puiaory  Powere. 

A  railtoay  company  toaa  incorporated  by 
Act  of  Parliament  in  1881,  a  section  of 
which  provided  that  if  the  company  did  not 
complete  and  open  the  railway  before  the  time 
fixedf  then  the  deposit  money y  or  so  miush 
thereof  as  might  not  have  been  required 
for  certain  specified  purposes^  should  be  for- 
feitedf  dx.y  or,  "  in  the  discretion  of  the 
Chancery  Division,  if  the  company  is  in- 
solventf  and  has  been  ordered  to  be  wound 
up,  shall  wholly  or  in  part  be  paid  or  trans- 
f erred  to  the  liquidator  of  the  company,  or 
be  otherwise  applied  as  part  of  the  assets  of 
the  company  for  the  benefit  of  the  creditors,** 
An  Abandonment  Act  was  passed  in  1888 
which  provided  (inter  alia)  that  forthwith, 
after  thepassing  of  the  Act,  the  company 
TOXh  59.— Chaxc. 
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should  proceed  to  wind  up  their  affairs,  and 
pay,  satisfy,  and  discharge  aU  their  debts,  lia- 
bilities, and  engagements,  and  thai  when  the 
debts  of  the  company  were  discfiarged  and 
the  affairs  of  the  company  wound  up  the 
company  should  be  dissolved.  Neither  in 
1881  nor  1888  was  there  any  Act  or  proce- 
dure in  existence  under  which  a  railway 
company,  incorporated  after  1867,  cotdd  be 
wound  up : — Held,  that  the  above  provi- 
sions of  the  Act  of  1888,  cUthough  not  such 
as  to  enable  the  company  or  a  creditor  to 
present  a  petition  for  the  unnding-up  of 
the  company  under  the  Act  of  1862,  never- 
theless operated  as  a  legisUuive  order  to 
wind  up  the  company,  and  entitled  cre- 
ditors to  the  protection  which  they  would 
have  had,  had  the  company  been  wound  up 
under  the  Companies  Act  and  a  liquidator 
appointed. 

A  mere  notice  to  treat  served  by  a  railway 
company  on  landoumers,  and  not  followed 
up  by  any  other  action  in  consequence  of 
such  notice,  is  not  an  exercise  of  compul- 
sory powers,  although  a  necessary  step  to- 
wards the  exercise  of  such  powers ;  and  a 
landoumer  who  has  received  such  a  notice  is 
not  thereby  entitled  to  be  paid  compensation 
otUofa  Parliamentary  deposit,  in  priority 
to  other  creditors,  as  a  person  "  subjected  to 
injury  or  loss  in  consequence  of  the  com- 
pulsory powers  of  taking  property  conferred 
upon  the  company" 

A  Parliamentary  deposit  forms  no  part 
of  the  assets  of  the  company. 

Decision  q/*  Stirling,  J.,  reversed. 

Guest  V.  The  Poole  and  Bournemouth 
Eailway  Company  (39  Law  J.  Rep.  C.P. 
329 ;  Law  Rep.  5  C.P.  553)  approved. 

The  Uxbridge  and  Rickmansworth 
Railway  Company  was  incorporated  in 
1881  by  an  Act  of  Parliament  (44  &  45 
Vict.  c.  Ixxv.),  which,  after  reciting  the 
payment  into  Court  of  a  Parliamentary 
deposit  of  5,838Z.  Consolidated  Three  per 
Cent.  Annuities  under  the  provisions  of 
9  Vict.  c.  20,  enacted  by  section  34  as 
foUows : — 

"Notwithstanding  anything  contained 
in  the  said  Act  (9  Vict.  c.  20),  the  said 
deposit  fund  shall  not  be  paid  or  trans- 
ferred to  or  on  the  application  of  the 
persons  or  the  majority  of  the  persons 
named  in  the  waiTant  or  order  issued  in 
3G 
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pursuance  of  the  said  Act,  or  the  survivors 
or  survivor  of  them  (which  persons, 
majority  of  persons,  survivors  or  survivor 
as  the  case  may  be,  are,  or  is,  in  this  Act 
intended  by  the  expression  Hhe  deposi- 
tors '),  unless  the  company  shall,  previously 
to  the  expiration  of  the  period  limited  by 
this  Act  for  completion  of  the  railway,  open 
the  same  for  the  public  conveyance  of 
passengers," 

Section  35 :  "  If  the  company  do  not, 
previously  to  the  expiration  of  the  period 
Hmited  for  the  completion  of  the  railway, 
complete  and  open  the  same  for  the  public 
conveyance  of  passengers,  then  and  in 
every  such  case  thedeposit  fund,  or  as  much 
thereof  as  shall  not  have  been  paid  to  the 
depositors,  shall  be  applicable,  and,  after 
due  notice  in  the  London  Gazette^  shall  be 
applied  towards  compensating  any  land- 
owners or  other  persons  whose  property 
has  been  interfered  with  or  otherwise 
rendered  lees  valuable  by  the  commence- 
ment, construction,  or  abandonment  of 
the  railway  or  any  portion  thereof,  or  who 
have  been  subjected  to  injury  or  loss  in 
consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  com- 
pany by  this  Act,  and  for  which  injury  or 
loss  no  compensation,  or  inadequate  com- 
pensation, has  been  paid,  and  shall  be  dis- 
tributed insatis&ction  of  such  compensation 
as  aforesaid  in  such  manner  and  in  such 
proportions  as  to  the  Chancery  Division  of 
the  High  Court  of  Justice  in  England  may 
seem  fit ;  and  if  no  such  compensation  is 
payable,  or  if  a  portion  of  the  deposit 
fund  has  been  found  sufficient  to  satisfy 
all  just  claims  in  respect  of  such  compen- 
sation, then  the  deposit  fund,  or  such  por- 
tion thereof  as  may  not  be  required  as  afore- 
said, shall  either  be  forfeited  to  her  Majesty, 
and  accordingly  be  paid  or  transferred  to 
or  for  the  account  of  her  Majesty's  Ex- 
chequer in  such  manner  as  the  said  Chan- 
cery Division  thinks  fit  to  order,  ...  or, 
in  the  discretion  of  the  said  Chancery  Divi- 
sion, if  the  company  is  insolvent  and  has 
been  ordered  to  be  wound  up,  or  a  receiver 
has  been  appointed,  shall  wholly  or  in  part 
be  paid  or  transferred  to  such  receiver,  or 
to  the  liquidator  or  liquidators  of  the  com- 
pany, or  be  otherwise  applied  as  part  of 
the  assets  of  the  company  for  the  benefit 
of  the  creditors  thereof:  Provided,  that 
until  the  deposit  fund  has  been  paid  to  the 


depositors,  or  has  become  otherwise  ap- 
plicable as  hereinbefore  mentioned,  any 
interest  or  dividends  accruing  thereon 
shall  from  time  to  time,  and  as  often  as 
the  same  shall  become  payable,  be  paid  to 
or  on  the  application  of  the  depositors." 

By  an  Act  passed  in  1886  the  time  for 
completing  the  works  and  for  exercising 
the  compulsory  powers  was  extended.  The 
railway  was,  however,  never  completed  or 
opened  for  use,  and  in  1888  an  Act  for  the 
abandonment  of  the  railway  was  passed — 
the  Uxbridge  and  Rickmansworth  Railway 
Abandonment  Act  (61  Vict.  c.  x.). 

The  following  are  the  material  sec- 
tions : — 

Section  3 :  *^  The  abandonment  by  the 
company,  under  the  authority  of  this  Act, 
of  the  railways  shall  not  prejudice  or 
affect  the  right  of  the  owner  or  occupier 
of  any  land  to  receive  compensation  for 
any  damage  occasioned  by  the  entry  of 
the  company  on  such  land  for  the  purpose 
of  surveying  and  taking  levels,  or  probing 
or  boring  to  ascertain  the  nature  of  the 
soil,  or  setting  out  the  lines  of  railways, 
and  shall  not  prejudice  or  affect  the  right 
of  the  owner  or  occupier  of  any  land  which 
may  have  been  temporarily  occupied  by 
the  company  to  receive  compensation  few 
such  temporary  occupation,  or  for  any  loss, 
damage,  or  injury  which  may  have  been 
sustained  by  such  owner  or  occupier  by 
reason  thereof,  or  of  the  exercise,  as  regards 
such  land,  of  any  of  the  powers  contained 
in  the  Railways  Clauses  Consolidation 
Act,  1845,  or  the  Act  of  1881,  or  the  Act 
of  1886." 

Section  4  :  "  Where  before  the  passing 
of  this  Act  any  contract  has  been  entered 
into,  or  notice  given,  by  the  company  for 
the  purchasing  of  any  land  for  the  pur- 
poses of  or  in  relation  to  any  portion  of 
the  railways  or  works  authorised  to  be 
abandoned  by  this  Act,  the  company  shall, 
be  released  firom  all  liability  to  purchase, 
or  to  complete  the  purchase,  of  any  such 
lands,  but,  notwithstanding,  full  compen- 
sation shall  be  made  by  the  company  to 
the  owners  and  occupiers,  or  other  persons 
interested  in  such  lands,  for  all  injury  or 
damage  sustained  by  them  respectively  by 
reason  of  the  purchase  not  being  com- 
pleted pursuant  to  the  contract  or  notice ; 
and  the  amount  and  application  of  the 
compensation  shall  be  determined  in  man- 
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ner  provided  by  the  Lands  Clauses  Con- 
solidation Act,  1845,  as  amended  by  any 
subsequent  Act,  for  determining  the  amoinit 
and  application  of  compensation  paid  for 
lands  taken  under  the  provisions  thereof." 
Section  5:  ''Subject  to  the  provisions 
of  this  Act  and  of  section  35  of  the  Act  of 
1881,  with  respect  to  compensation  to 
landowners  and  other  persons  injured, 
and  for  the  protection  of  creditors,  the 
High  Court  of  Justice  may,  and  shall,  at 
any  time  after  the  passing  of  this  Act,  on 
application  by  the  depositors  mentioned  in 
section  34  of  the  Act  of  1881,  order  that 
the  sum  of  5,233/.  Consolidated  Three  per 
Cent.  Annuities  mentioned  in  the  said 
section  34  of  the  Act  of  1881,  or  any 
other  stocks  or  funds  in  which  the  same 
may  have  been  invested,  and  the  interest 
or  dividends  thereon,  shall  be  paid  or 
transferred  to  the  depositors  or  as  they 
may  appoint  in  their  behalf." 

Section  6  :  '*  Forthwith, after  thepassing 
of  tins  Act,  the  company  shall  proceed  to 
wind  up  their  affairs,  and  shall  pay,  satisfy, 
and  discharge  all  their  debts,  liabilities,  and 
engagements." 

Section  7  :  "  When  all  the  debts,  lia- 
bilities, and  engagements  of  the  company 
are  paid,  satisfied,  or  discharged,  and  the 
afiairs  of  the  company  are  wound  up,  the 
company  shall  be  by  this  Act  dissolved, 
and  shall  thereinafter  wholly  cease  to 
exist,  and  the  Act  of  1881  and  the  Act  of 
1886  shall  be  by  this  Act  repealed." 

Under  the  Abandonment  of  Eailways 
Act,  1850  (13  &  14  Vict.  c.  83),  by  sec- 
tion 1,  it  was  provided  'Hhat  if  any  com- 
pany authorised  by  Act  of  Parliament, 
heretofore  passed,  to  make  a  railway, 
desire  that  the  making  and  carrying  on  of 
such  railway,  or  some  part  thereof,  whether 
commenced  or  not,  be  abandoned,  such 
oomx)any  may  ....  make  application  in 
writing  to  the  Commissioners  of  Eailways 
(1),  setting  forth  the  particulars  of  the 
railway,  or  portion  of  the  railway,  desired 
to  be  abandoned  by  them,  and  the  grounds 
upon  which  such  application  is  made." 

By  section  15,  the  Commissioners,  upon 
proof  of  notice,  and  after  the  expiration 
of  the  time  for  hearing  objections,  "  may, 
if  they  think  fit,  and  upon  such  terms  and 
conditions  as  they  think  fit,  by  warrant 
under  their  seal  and  signed,  &c.,  authorise 
(1)  Kow  the  Bowd  of  Trade. 
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the  abandonment  of  the  railway,  or  por- 
tion of  the  railway,  described  in  such 
warrant." 

Section  31 :  "  Where  any  such  warrant  as 
aforesaid  shaU  have  been  granted  for  the 
abandonment  of  the  whole  railway  of  any 
railway  company  in  England  or  Ireland, 
any  shareholder  of  such  company  may 
present  a  petition  imder  the  Joint-Stock 
Companies  Winding-up  Act,  1848,  or  any 
Act  for  the  amendment  of  such  Act,  for  the 
winding-up  of  the  affairs  of  such  company 
under  the  said  Act,  and  for  that  purpose 
the  railway  company  whose  railway  is  so 
authorised  to  be  abandoned  shall,  if  the 
Court  shall  think  fit  so  to  order  (notwith- 
standing anything  to  the  contrary  thereof 
in  the  said  Joint-Stock  Companies  Wind- 
ing-up Act  or  in  the  Joint-Stock  Com- 
panies Winding-up  Amendment  Act,  1849), 
be  deemed  to  be  a  company  to  which  the 
said  Act  applies." 

By  the  Bailway  Companies  Act,  1867 
(30  &  31  Vict.  c.  127),  s.  31,  it  is  en- 
acted :  The  Abandonment  of  Railways  Act, 
1850,  shall  extend  and  apply  to  all  com- 
panies authorised  to  make  railways  by 
Act  of  Parliament  passed  before  the  pre- 
sent session,  subject  and  according  to  the 
following  provisions : — 

"  (1)  Section  31  of  that  Act  shall  be 
read  and  have  effect  as  if  the  Companies 
Act,  1862,  were  referred  to  therein  instead 
of  the  Joint-Stock  Companies  Winding-up 
Act,  1848,  or  any  Act  amending  the 
same. 

"  (3)  Nothing  in  the  said  Act  of  1850  or 
this  Act  shall  be  deemed  to  make  it  obli- 
gatory on  the  Board  of  Trade  to  authorise 
the  abandonment  of  a  railway,  or  part  of 
a  railway,  on  any  application  in  that 
behalf;  and  the  Board  of  Trade  shall  not 
authorise  such  abandonment  in  any  case 
unless  it  appears  to  them  just  and  expe- 
dient so  to  do  j  and  the  Board  of  Trade 
may,  if  they  think  fit,  refuse  in  any  case 
to  authorise  such  abandonment,  except  on 
condition  of  the  money  deposited  as  secu- 
rity for  the  completion  of  the  railway  or 
the  stock  ....  being  applied  as  part  of 
the  assets  of  the  company." 

By  the  Abandonment  of  Eailways  Act, 

1869  (32  &;  33  Vict.  c.  114),  s.  4,  it  was 

enacted :  ''  Where  a  warrant  has  been 

granted  under  the  principal  Acts  (2)  for 

(2)  Defined  by  section  8,  so  far  as  it  extends 
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the  abandonment  of  the  whole  railway  of 
any  railway  company,  a  petition  for  wind- 
ing up  the  afiairs  of  such  company  may  be 
presented  under  the  Companies  Acts,  1862 
and  1867,  by  the  company,  or  by  any 
person  who  under  the  last-mentioncKl  Acts 
is  authorised  to  present  a  petition  for 
winding  up  a  company,  .  .  .  and  for  that 
purpose  the  railway  company  whose  rail- 
way is  60  authorised  to  be  abandoned 
shall  be  deemed  to  be  an  unregistered 
company,  which  may  be  woimd  up  under 
the  Companies  Acts,  1862  and  1867;  and 
the  provisions  of  the  principal  Acts  which 
remain  in  force  relating  to  winding-up 
shall  be  construed  as  if  the  Companies 
Acts,  1862  and  1867,  and  the  winding- 
up  under  this  section,  were  therein  re- 
ferred to." 

And  by  section  10:  "Section  31  (tn<«r 
cilia)  of  the  Abandonment  of  Railways  Act, 
1850,  and  so  much  of  the  Railway  Com- 
panies Act,  1867,  as  amends  it,  is  repealed, 
without  prejudice  to  anything  already 
done  thereunder." 

Apart  from  the  provisions  of  the  Aban- 
donment of  Railways  Act,  1869,  there  is 
no  power  in  the  Companies  Act,  1862,  to 
wind  up  a  railway  company  incorporated 
by  Act  of  Parliament,  such  companies 
being  specially  excepted  by  section  199  of 
the  Act  of  1862. 

The  Board  of  Trade  had  for  some  time 
previous  to  1881  declined  to  grant  a 
warrant  of  abandonment  on  the  ground 
that  the  provisions  of  the  Abandonment 
Acts  applied  only  to  the  case  of  railways 
authorised  to  be  constructed  by  an  Act  of 
Parliament  passed  prior  to  the  Railway 
Companies  Act,  1867 ;  and  consequently, 
when  the  Act  of  1881  was  passed,  there 
was  no  existing  Act  under  which  a  rail- 
way company  incorporated  by  Act  of  Par- 
liament since  1867  could  be  wound  up. 

The  assets  of  the  company  consisted 
only  of  a  sum  of  5*. 

Several  claims  were  made  against  the 
deposit  fund.  The  first  claimant,  Mclntyre, 
had  been  engineer  to  the  company,  and 
had  obtained  a  judgment  against  the  com- 
pany for  a  sum  of  2,144^.  6«.  2(^.  in  that 
capacity. 

The   other   claimants,  Way,  Grainge, 

to  England  or  Ireland,  as  «  The  Abandonment  of 
Railways  Act,  1850,  and  the  Railway  Ck>mpanie8 
Act,  1867." 


and  Harman,  were  landowners.  Way 
had  entered  into  an  agreement  with  the 
company  for  the  sale  to  them  of  land  be- 
longing to  him,  and  had  incurred  costs. 

Grainge  and  Harman  were  landowners 
who  had  received  from  the  company  notice 
to  treat  under  the  Lands  Clauses  Con- 
solidation Act,  1845 ;  but  in  no  case  had 
any  of  the  lands  been  actually  taken  or 
injuriously  affected. 

Stirling,  J.,  dismissed  the  application 
of  all  the  claimants. 

The  claimants  appealed  by  separate  ap- 
peals. 

G,  Eastings^  Q.C,  and  FanoeU^  for 
Mclntyre. — ^There  is  no  fund  out  of  which 
any  one  can  get  anything  except  the  de- 
posit ;  and  we  submit  that,  by  the  joint 
operation  of  sections  84  and  35  of  the 
Act  of  1881,  and  section  5  of  the  Aban- 
donment Act  of  1888,  the  appellant  is 
entitled  to  be  paid  out  of  the  deposit  the 
amount  of  his  judgment  debt. 

The  L^islature  have,  by  the  Act  of 
1888,  provided  a  statutory  winding-up. 
These  railway  companies  are  excluded 
from  the  operation  of  the  Companies  Act, 
1862,  and  the  jurisdiction  of  winding  up 
these  companies  was  given  by  the  General 
Abandonment  Act,  1850,  s.  81,  upon 
the  warrant  to  be  issued  by  the  Board  of 
Trade ;  and  the  Kailway  Companies  Act, 
1867,  extends  the  Act  of  1850,  by  section 
31,  to  railways  authorised  before  the  ses- 
sion in  which  the  Act  of  1867  was  passed. 
Then  the  Abandonment  Act,  1869,  refers 
only  to  companies  authorised  to  be  wound 
up  under  the  Acts  of  1850  and  1867,  and 
has  no  reference  to  the  present  case. 

The  Board  of  Trade  have  now  for  some 
time  refused  to  grant  the  necessary  war- 
rant to  enable  the  presentation  of  a  peti- 
tion— In  re  The  Birmingham  and  Lick- 
field  Junction  Railway  ComfMny  (3).  The 
company  could  not  be  wound  up  in  the 
t'Ochnical  sense  by  any  existing  Act  in 
1881 ;  so  when  the  Legislature  in  section 
35  of  the  Act  of  1881  contemplated  a 
future  winding-up  by  the  words  ''  and  has 
been  ordered  to  be  wound  up,"  it  could 
only  have  contemplated  the  enactment  in 
a  subsequent  Act  of  Abandonment  of 
some  provision  for  winding  it  up.  This 
is  in  accordance  with  the  principle  of 
(3)  Law  Rep.  18  Cb.  D.  155. 
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In  re  Uxbridge  Jf-o,  Railway  Aets,  App, 
statutory  interpretation — MaxwM  on  Star 
tutea  (2nd  ed.),  p.  48.  When  there  are  two 
Acts  relating  to  the  same  subject-matter, 
not  only  is  the  later  Act  construed  by  the 
light  of  the  earlier,  but  the  later  some- 
times elucidates  the  meaning  of  the  earlier. 
The  Legislature,  by  section  6  of  the  Act 
of  1888,  does,  in  effect,  order  the  company 
to  be  wound  up.  The  reference  to  the 
'^ protection  of  creditors"  in  section  5 
shews  their  intention  that  the  creditors 
shall  have  the  security  of  what  is  prao- 
tioally  a  winding-up  order,  and  the  Act 
does  not  say  "  by  order  of  the  Court." 
The  Court  could  not  do  it  under  any 
then  existing  Act,  but  only  under  the 
authority  of  some  subsequent  Act. 

Stirling,  J.,  reUed  on  the  decision  of 
Jessel,  M.R.,  in  In  re  The  Birmingham^ 
€md  Liekfidd  Junction  Railway  Company 
(3) ;  but  that  case  was  very  different  from 
this — ^there  was  no  Abandonment  Act  pro- 
viding for  a  winding-up. 

HaetingSj  Q.C.,  and  Gaaelee,  for  Way. 

£L  £.  L,  Druce^  for  Gwdnge.  —  This 
claimant,  having  received  notice,  can 
claim  against  the  deposit  in  priority  to 
general  creditors  under  section  35  of  the 
Act  of  1881,  as  having  been  subjected  to 
injury  or  loss  in  consequence  of  the  com- 
pulsory powers  of  taking  property  con- 
ferred upon  the  company.  He  has  been 
put  to  costs  in  consulting  a  surveyor  and 
solicitor.  A  notice  to  treat  is,  as  a  general 
rule,  an  exercise  of  the  compulsory  powers 
conferred  on  a  company — l^he  Marquis  of 
Saliebury  v.  The  Great  Northern  Railway 
Company  (4)  and  The  Tiverton  and  Nm-th 
Devon  RaUway  Company  v.  Loosemore  (5) 
— ^unless  where  followed  by  an  agree- 
ment— Guest  V.  The  Poole  and  Bourne- 
mouth  RaUway  Company  (6).  But  the 
taking  under  compulsory  powers  means 
a  taloDg  otherwise  than  by  agreement ; 
and  there  was  no  agreement  in  the  present 
casa 

G.  WoodSy  for  Harman. 

BeaUy  Q.C.,  and  Ingle  Joyce,  for  the 
depositors. — ^The  Parlis^entary  deposit  is 
not  assets  of  the  company.     A  creditor 

(4)  17  Q.B.  Bep.  840;  21  Law  J.  Bep.  Q.B. 
185. 

(5)  53  Law  J.  Bep.  Chanc.  812 ;  Law  Bep. 
9  App.  Cas.  480. 

(6)  89  Law  J.  Bep.  C.P.  829;  Law  Bep. 
6  C.P.  553. 
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has  no  claim  against  the  deposit  except 
by  statute.  In  order  to  claim  against  it 
in  this  case  he  must  bring  himself  under 
section  35  of  the  Act  of  1881.  But  the 
deposit  is  only  to  be  applied  as  assets  if 
the  company  has  been  ordered  to  be 
wound  up.  The  winding-up  there  con- 
templated is  a  compulsoiy  winding- ap  in 
the  ordinary  way  by  the  Chancery  3)ivi- 
sion.  "  Ordered  to  be  wound  up  "  is  the 
phrase  used  throughout  the  Companies 
Acts,  1862,  to  denote  such  compulsory 
winding-up,  and  it  does  not  include  a 
voluntary  winding-up.  The  Act  of  1888 
does  not  make  the  deposit  available  for 
general  creditors,  and  does  not  order  the 
company  to  be  wound  up.  If  that  was 
the  intention  of  the  Legislature,  nothing 
could  have  been  easier  than  to  have  said 
so.  There  has  been  no  order  to  wind  up 
within  the  meaning  of  section  35  of  the 
Act  of  1881. 

They  referred  to  In  re  The  Bradford 
Tramways  Company  (7),  In  re  The  Pot- 
teries, Shrewsbury,  and  North  Wales  Rail- 
way  Compcmy  (8),  In  re  The  Ruthin  amd 
Cerrig-y-Druidion  Railv>ay  Act  (9),  In  re 
The  Lowestoft,  TarmotUh,  and  Southwold 
Tramways  Company  (10),  and  In  re  The 
Birmingham^  and  LimfiM  Junction  RaU- 
way Company  (11). 

Graham  Hastings,  Q,C»,  and  S*  B,  L, 
Druce  replied. 

Cur,  adv,  vtdt 

Cotton,  L.J. — These  are  four  appeals, 
which  raise,  in  a  somewhat  different  way 
as  to  one  or  two  of  them,  the  question  as 
to  what  is  to  be  done  with  regard  to  the 
fund  now  in  Court,  which  was  deposited 
under  the  Parliamentary  rules  when  appli- 
cation was  made  for  the  Act  to  incorporate 
the  Uxbridge  and  Rickmansworth  Rail- 
way Company.  The  railway  has  been 
abandoned,  and  the  value  of  the  company's 
assets  seemsto  be,  or  to  have  been,  5s,  only  ; 
but  with  that  we  have  not  to  deal. 

(7)  46  Law  J.  Rep.  Chanc.  89 ;  Law  Rep. 
4  Ch.  D.  18. 

(8)  53  Law  J.  Rep.  Chanc.  556 ;  Law  Rep. 
25Ch.  D.  251. 

(9)  56  Law  J.  Rpp.  Chanc.  30;  Law  Rep. 
32  Ch.  D.  438. 

(10)  46  Iaw  J.  Rep.  Chanc.  393;  Law  Rep. 
6  Ch.  D.  484. 

(11)  64  T41W  J.  Rep.  Chanc.  580;  Law  Rep. 
28  Ch.  D.  652. 
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In  re  Uxbridge  ^e.  UaiVnay  Acts,  App, 
In  the  year  1888  aa  Act  was  obtained 
for  the  abandonment  of  the  railway.  The 
question  turns  really  on  section  35  of  the 
incorporating  Act,  and  certain  sections  of 
the  Act  of  1888.  Under  the  Act  of  1881 
there  was  a  Parliamentary  deposit,  which 
is  referred  to'in  section  34,  and  section  35 
directed  what  was  to  be  done  with  that 
fund  in  the  event  of  the  company  not 
carrying  its  undertaking  into  execution. 
That  deposit  fund  was  not  in  any  way 
assets  of  the  company,  but  was  only  a 
deposit  required  to  be  made  when  applica- 
tion was  made  to  Parliament  to  give  this 
company  Parliamentary  powers.  Prior  to 
the  passing  of  the  Act  of  1881  there  had 
been  in  operation  an  Act  of  Parhament, 
the  Act  of  1850,  enabling  appUcations  for 
a  winding-up  order  to  be  made  with  the 
sanction  of  the  Railway  Commissioners,  and 
subsequently  of  the  Board  of  Trade,  against 
railway  companies  which  had  been  aban- 
doned or  had  come  to  grief  j  but  before 
the  Act  of  1881  was  passed  the  Board  of 
Trade  had  come  to  the  conclusion  that 
they  would  not  grant  the  necessary  certi- 
ficate to  enable  application  to  be  made  for 
a  winding-up  order  by  petition  as  regards 
companies  which  were  formed  after  1867, 
I  think,  or  at  any  rate  before  the  Act  of 
1 881 .  Whether  they  were  right  or  wrong 
we  have  not  to  consider,  but  in  fact  it  was 
known  at  the  time  of  the  Act  of  1881 
passing,  and  still  remained  the  &.ct  at  the 
time  the  Act  of  1888  was  passed,  that  the 
Board  of  Trade  had  come  to  that  conclu- 
sion. I  think  I  ought  to  mention  that  an 
Act  had  been  passed  in  1869  with  refer- 
ence to  the  abandonment  of  a  railway 
which  had  given  special  powers,  when  a 
warrant  had  been  granted  by  the  Board  of 
Trade,  to  apply  to  the  Court  of  Chancery 
in  the  ordinary  way  by  petition  for  a 
winding-up  order  against  a  railway  com- 
pany. 

Now  what  we  have  to  say  is  whether  or 
not,  independently  of  the  claim  in  terms 
given  to  compensate  landowners  by  sec- 
tion 35,  any  claim  can  be  made  as  against 
this  deposit.  Section  5  of  the  Act  of  1888, 
I  think  one  ought  to  read  :  "  Subject  to 
the  provisions  of  this  Act  and  of  section 
35  of  the  Act  of  1881 ,  with  respect  to  com- 
pensation to  landowners  and  other  per- 
sons injured,  and  for  the  protection  of 
creditors,  the  High  Court  of  Justice  may, 


and  shall,  at  any  time  after  the  passing  of 
this  Act,  on  application  by  the  depodtors 
mentioned  in  section  34  of  the  Act  of 
1881,"  order  that  the  simi  be  handed  over 
to  them.  Then  upon  such  order  being 
made  the  fund  shall  be  handed  to  them. 
This  Act  does  interfere  in  some  way  with 
the  provisions  of  section  35,  because  sec- 
tion 35,  after  saying  that  out  of  the  fund 
provision  should  be  made  to  pay  compen- 
sation to  landowners  injured  by  the  action 
taken  under  the  compulsoiy  powers,  did 
direct  an  alternative — namely,  that  what 
remained  after  making  provision  for  that 
compensation  should  either  be  forfeited 
to  her  Majesty,  or,  at  the  option  of  the 
Chancery  Division,  if  the  company  were  in- 
solvent and  had  been  ordered  to  be  wound 
up,  or  a  receiver  had  been  appointed, 
should  wholly  or  in  part  be  paid  or  trans- 
ferred to  such  receiver,  or  to  the  liquidator 
or  liquidators  of  the  company,  or  be  otheiv 
wise  applied  as  part  of  the  assets  of  the 
company  for  the  benefit  of  the  creditors 
thereof.  Unless,  therefore,  there  is  an 
order  to  wind  up,  or  a  receiver  has  been 
appointed,  the  deposit,  or  so  much  thereof 
as  is  not  required  for  compensation  for 
landowners,  is  not  applicable  as  assets  of 
the  company,  and  creditors  can  have  no 
claims  as  against  such  deposit,  although 
they  are  creditors  of  the  company. 

Then  practically  it  comes  to  this :  what 
ought  we  to  say  as  to  this  Act  of  1888  % 
Does  it  contain  a  provision  ordering  the 
company  to  be  woimd  up  1  Undoubtedly 
section  35  does  contemplate  a  winding-up 
in  the  ordinary  way  by  an  order  of  the 
Court  when  an  application  is  made  under 
the  winding-up  Act,  because  there  is  a 
reference  to  the  liquidator,  and  that  points 
to  some  one  being  appointed  under  a  wind- 
ing-up order,  in  order  to  distribute  the 
assets  of  the  company.  But  is  it  confined 
to  that  1  If  we  can  find  in  the  Act  of  1 888 
that  which  ought  to  be  counted  as  an 
order  to  wind  up  the  company,  although 
it  is  not  that  kind  of  order  to  wind  up 
which  is  contemplated  by  section  35,  we 
ought  not  to  say  that  that  does  not  come 
within  the  provisions  of  this  Act  as  an 
order  to  wind  up  the  company,  enabling 
us  to  say  that  the  company  has  been 
ordered  to  be  woimd  up,  and  thereby  de- 
prive the  creditors  of  that  which  j^runa 
fade  Parliament  intended  to  give  them — 
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In  re  Umhridge  ^o,  BaAhoay  Acts,  App, 
luunoLy,  a  claim  against  the  deposit  as 
assets  of  the  company.  I  have  already 
mentioned  that  section  5  does  inter- 
fere with  the  claim  of  the  Crown.  I 
think  Mr.  Justice  Stirling  considered  that 
that  was  not  soj  hat  undouhtedly  it 
does,  because  when  the  provisions  of  the 
Act  of  1888,  and  of  section  35  of  the 
other  Act,  for  the  protection  of  cre- 
ditors have  been  complied  with,  then  the 
Crown  cannot  apply  at  all  for  what  re- 
mains of  this  fimd,  but  the  Court  of  Chan- 
cery may,  and  shall,  order  what  remains  of 
this  fund,  after  paying  compensation  to 
the  landowners,  to  be  handed  over  to  the 
depositors.  There  the  depositors  do  get  a 
benefit.  Do  they  get  that  benefit  without 
making  provision  for  the  creditors  of  the 
company)  Here  we  have  the  words  in 
section  35  with  respect  to  compensation  to 
landowners  and  other  persons  injured, 
and  for  the  protection  of  creditors,  and  it 
18  subject  to  that  being  duly  performed 
that  the  depositors  can  claim.  Section  5 
contains  a  reference  to  the  protection  of  the 
creditors,  which  of  course  means  payment 
to  them  of  that  which,  prima  /aeiey  sec- 
tion 35  of  the  Act  of  1881  gives  them, 
and  then  the  depositors  have  a  right  to 
this  fund ;  but  it  would  be  strange  if,  when 
Parliament  knew  at  the  time  that  with- 
out special  legislation  no  petition  could  be 
presented  under  the  Act  of  1862  so  as  to 
get  a  winding-up  order,  there  were  not  in 
this  Act  something  which  would  enable 
them,  without  that  petition  being  pre- 
sented, and  without  any  order  being  made 
under  that  petition  equivalent  to  the 
winding-up  of  the  company,  to  get  that 
benefit.  Then  is  not  section  6  something 
which  enables  us  and  requires  us  to  say 
that  the  company  has  been  ordered  to  be 
wound  up  ?  **  Forthwith  after  the  passing 
of  that  Act  the  company  shall  proceed  to 
wind  up  their  affidrs,  and  shall  pay,  satisfy, 
and  discharge  all  their  debts,  liabilities, 
and  engagements." 

That  section  would  not  enable  the  com- 
pany or  a  creditor  of  the  company  to 
present  a  petition  under  the  Act  of  1862 
for  obtaining  the  winding-up  order  which 
is  pointed  at,  and  prima  fade  was  meant, 
by  section  35 ;  but,  in  my  opinion,  that  is 
a  section  which  enables  creditors  of  the 
company  to  say  that  the  company  has 
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been  ordered  to  be  wound  up.  It  is 
very  true  it  does  not  say  that  the  com- 
pany shall  be  wound  up;  but  it  does 
say  that  the  company  shall  proceed  to 
wind  up  their  affairs,  and  shall  pay  and 
satisfy  and  discharge  all  their  debts,  lia- 
bilities, and  engagements.  That  is  not  in 
terms  that  the  company  shall  be  wound 
up,  but,  in  my  opinion,  it  would  be  too 
narrow  a  construction  to  put  upon  this 
section  to  make  a  distinction  between 
what  this  would  have  been  if  it  were  an 
order  or  an  enactment  for  the  company 
to  be  wound  up,  and  say,  "  No,  it  is  not 
an  order  for  the  company  to  be  wound 
up,  it  is  only  that  the  company  shall  wind 
up  its  afiairs."  It  orders  the  company  to 
do  that  which,  if  it  were  wound  up  under 
the  Act  of  1862  and  a  liquidator  were  ap- 
pointed, would  be  done  by  the  liquidator. 
But  here  it  is  left  to  the  liquidators  of  the 
company  to  do  that  which  they  are  ordered 
to  do — ^that  is,  what  would  have  to  be 
done  if  the  company  were  wound  up  by 
a  common  order.  In  my  opinion,  hav- 
ing regard  to  the  presumable  intention 
of  the  Legislature  at  the  time  this  Act 
was  passed,  when  they  recognise  as  still 
existing,  in  section  35  of  the  Act  of  1881, 
sometlung  for  the  protection  of  creditors, 
we  ought  to  give  to  this  section  6  the 
meaning  which  I  give  to  it — ^that  there  is 
a  protection  for  the  creditors  which  only 
exists  in  section  35  if  the  company  is 
ordered  to  be  woimd  up,  as  has  been  pro- 
vided for  by  section  6.  One  must  re- 
member that  at  this  time,  without  special 
Parliamentary  authority,  there  could  be 
no  winding-up  under  the  Act  of  1862  by 
any  order,  because,  as  I  say,  the  Board  of 
Trade  had  refused  to  give,  as  regards 
companies  incorporated  since  1867,  as  this 
company  was,  any  such  certificate  as  would 
enable  an  application  for  that  purpose  to 
be  made.  In  my  opinion,  therefore,  the 
proper  conclusion  to  arrive  at  is  not  to  force 
the  meaning  of  this  section  at  all,  but  to 
give  to  it  what,  under  the  circumstances 
known  to  Parliament,  is  a  proper  and 
reasonable  construction — that  is,  to  treat 
it  as  an  order  by  Parliament,  and  not 
by  the  Court  of  Chancery,  that  this  com- 
pany should  be  wound  up.  Therefore,  in 
my  opinion,  the  provisions  of  the  Acts  of 
1881  and  1888  do  apply,  and  the  proteo- 


Digitized  by 


Google 


416 


CHANCBBY  DIVISION. 


[N.S. 


In  re  Uxhid^e  4c-  RaUmay  Acts,  Aj}jf, 
tion  for  the  creditors  exists  which  would 
not  have  existed  if  there  had  been  no 
order  to  wind  up.  It  does  exist  here, 
because,  in  my  opinion,  the  company  has 
been  ordered  to  be  wound  up,  and  then 
there  is  power  to  the  Court  of  Chancery, 
which  I  think  it  ought  to  exercise,  of 
ordering  that  this  fund  should  be  applied 
in  satisfaction  of  the  creditors  of  the  rail- 
way company. 

Of  course,  there  will  be  a  question  here 
arising  as  to  the  different  claims  which 
we  have  now  before  us,  because  some  of 
them,  it  is  said,  will  have  priority  as  re- 
gards others.  As  I  stated  before,  com- 
pensation under  section  35  to  landowners 
must  be  paid  before  the  fund  is  so  cleared 
that  it  may,  in  the  discretion  of  the  Court 
of  Chancery  under  that  section,  be  either 
handed  over  to  the  Crown  or  be  applied 
in  payment  of  creditors. 

Now  let  us  look  at  these  different 
claims.  The  first  is  Mclntyre's  claim. 
He  was  simply  a  creditor  of  the  company, 
and  not  in  any  way  a  landowner.  He 
had  obtained  judgment,  and  it  is  not 
necessary  for  us  in  that  case  to  say  any- 
thing about  a  meritorious  creditor.  He 
was  a  creditor  who  obtained  judgment 
against  the  company.  He  has  now  no 
claim  under  the  first  part  of  section  35, 
but,  in  my  opinion,  he  will  come  in  under 
the  words  with  regard  to  other  creditors 
against  this  fund,  and  will  take  rateably 
with  other  creditx)rs  out  of  the  residue  of 
this  fund,  after  providing  for  such  com- 
pensation as  landowners  are  entitled  to. 

Then  we  come  to  the  other  claimants, 
and  I  think  I  may  say  practically  that 
the  other  claimants  appear  to  be  creditors 
of  the  company  in  respect  of  any  loss  or 
damage  that  they  may  have  sustained, 
either  by  reason  of  the  contracts  entered 
into  by  the  company  with  them,  or  in 
consequence  of  any  notice  to  treat  which 
has  been  given  to  them.  I  need  not  read 
the  words,  but  section  4  of  the  Act  of 
1888  does  say  that  compensation  is  to  be 
made  "to  the  ownere  and  occupiers  or 
other  persons  interested  in  land,  for  injury 
or  damage  sustained  by  them  by  reason 
of  the  puixshase  not  being  completed  pur- 
suant to  the  contract  or  notice."  Notice 
to  treat,  that  must  mean ;  therefore  they 
must  have  a  claim  as  creditors  in  respect 


of  any  loss  they  may  have  sostained  in 
consequence  of  the  contract  not  being 
completed,  or  in  consequence  of  notice  to 
treat  having  been  served  upon  them.  But 
it  was  urged  that  they  were  entitled  to 
something  more  than  that,  because  they 
Bay,  "  We  come  under  the  first  part  of  sec- 
tion 35,  which  gives  us  a  right  to  be  paid 
in  priority  out  of  this  fund  before  it  comes 
to  be  divided  between  the  creditors  of  the 
company."  The  only  thing  they  rely  upon 
is  really  this  notice  to  treat,  because 
nothing  was  done  in  exercise  of  the  com- 
pulsory powers,  if  there  was  an  exercise 
of  compulsory  powers  by  the  railway 
company,  beyond  notice  to  treat.  In  my 
opinion  it  cannot  be  said  that  notice  to 
treat  is  an  exercise  of  the  compulsory 
powers.  It  was  argued  that  it  was  not 
necessary  that  there  should  be  any  exer- 
cise of  compulsory  powers.  These  are  the 
words:  "subjected  to  injury  or  loss  in 
consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  com- 
pany." I  cannot  take  that  view.  The 
mere  fact  that  compulsory  powers  have 
been  conferred  upon  the  company  does 
not,  I  think,  fidl  within  what  is  here  re- 
ferred to.  Here,  in  the  first  place,  we 
have  compensation  given  to  any  land- 
owners or  other  persons  whose  property 
has  been  interfered  with,  or  otherwise 
rendered  less  valuable  by  commencement, 
construction,  or  abandonment  of  the  rail- 
way, or  any  portion  thereof.  That  does 
not  mean  be(»iuse  oompulsoiy  powers  have 
been  granted,  but  because  there  has  been 
an  exercise  of  them ;  and  I  think  from 
what  foUows  it  would  be  wrong  to  say 
that  "  in  consequence  of  the  compulsory 
powers"  means  simply  the  existence  of 
those  compulsory  powers.  If  that  was 
so,  directly  the  Act  was  passed  powers 
would  be  granted,  though  they  ooiud  not 
be  exercised  imtil  the  capital  had  been 
subscribed.  In  my  opinion  it  would  be 
quite  wrong  to  hold,  if  there  were  found 
any  loss  or  damage  incurred,  that  a  cre- 
ditor could  come  and  say,  "  this  loss  was 
thrown  upon  me  because  the  Act  of  Par- 
liament has  been  passed."  That  is  not  it. 
In  my  opinion  there  must  be  some  exer- 
cise of  the  compulsoiy  powers  to  enable 
persons  to  come  in  under  section  35.  One 
must  remember,  as  I  have  said  before,  that 
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this  deposit  fund  is  in  no  way  an  asset  of 
the  company.  It  is  only  that  certain  rights 
are  given  to  certain  persons  as  against  the 
depositors,  and  against  the  fund  which 
they  deposit.  Then,  has  there  been  an 
exercise  of  the  compulsory  powers  1  In 
my  opinion,  no.  It  is  very  true  the 
power  to  give  notice  to  treat  is  included 
in  that  group  of  clauses  of  the  Lands 
Clauses  Consolidation  Act,  1845,  which 
are  headed,  "  With  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by 
agreement,  be  it  enacted  as  follows." 
Then  there  follows  a  notice  to  treat.  But 
although  brought  within  that  group  of 
clauses,  there  may  never  be  any  step  taken 
as  regards  compulsory  powers,  beK^use  if 
the  company  have  not  got  their  capital 
subscribed  they  cannot  exercise  any  com- 
pulsory powers,  and  the  notice  to  treat,  as 
was  the  case  in  one  instance  here,  may  be 
merely  the  beginning  of  an  agreement 
with  the  landowner  to  ascertain  whether 
he  is  willing  to  make  the  contract  with 
the  railway  company,  saying,  "I  want 
that  land ;  will  you  sell  it  me  1 "  In  my 
opinion  it  cannot  be  said  that  that  alone 
is  the  exercise  of  compulsory  powers. 
We  are  not  deciding  that  for  the  first 
time,  because  we  have  a  decision  which 
was  given  in  1870.  It  was  decided  in 
the  case  of  Guest  v.  Tht  Poole  cmd  Bourne- 
inouth  Railway  Company  (6)  that  notice  to 
treat  was  not  an  exercise  of  the  compul- 
sory powers.  It  was  said  that  that  was 
not  necessary  to  the  decision  of  the  case, 
that  it  was  only  that  the  company  covdd 
not  give  the  notice ;  but  all  the  Judges 
— and  they  were  Judges  of  considerable 
authority — ^in  their  judgment  say  that 
this  was  not  an  exercise  of  the  compulsory 
powers.  And  in  the  events  which  have 
happened  it  is  shewn  not  to  have  been  an 
exercise  of  the  compulsoiy  powers  at  the 
beginning.  It  is  very  true  it  is  a  step 
towards  the  compulsory  powers — that  is 
to  say,  the  compulsoiy  power  as  regards 
the  purchase  of  land  cannot  be  exercised 
until  the  notice  to  treat  has  been  given, 
but  it  cannot  be  exercised  unless  the 
capital  has  been  subscribed.  Subscribing 
the  capital  is  not  an  exercise  of  the  com- 
pulsory powers,  although  it  is  a  necessary 
step  towards  the  exercise  of  those  powers; 
and  just  so  a  notice  to  treat  is  not  an 
Vol,  69.-^HA»a 
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exercise  of  the  compulsory  powers,  though 
it  is  a  step  that  must  be  taken  before  the 
compulsory  powers  can  be  exercised  and 
put  into  force.  So,  in  my  opinion,  all 
these  persons  here — ^the  three  landowner 
claimants — Can  only  come  in  under  sec- 
tion 4,  so  far  as  they  can  shew,  as  the 
judgment  creditor,  Mclntyre,  can  shew, 
that  they  have  suffered.  He  is  simply  a 
creditor,  and  they  can  only  come  in  as 
creditors  if  they  can  shew  that  they  have 
suffered  loss  in  consequence  of  the  notice 
to  treat,  or  in  consequence  of  an  agree- 
ment to  purchase  not  having  been  com- 
pleted by  the  railway  company. 

I  differ  from  the  judgment  of  Mr.  Jus- 
tice Stirling  and  the  opinion  which  he 
has  expressed.  In  my  opinion,  what  I 
have  said  is  the  right  construction  of  these 
Acts  of  Parliament.  It  is  very  true — and 
I  ought  to  have  mentioned  it  before — ^that 
it  would  have  been  very  much  plainer  if 
the  Legislature  in  1888  had  said,  ''after 
this  any  creditor  or  shareholder  may  pre- 
sent a  petition  without  any  certificate  from 
the  Board  of  Trade  " ;  but  Acts  of  Parlia- 
ment are  not  always  as  plain  as  they  might 
be,  and  the  true  construction  of  this  Act 
is,  in  my  opinion,  what  I  have  expressed. 

I  think,  therefore,  we  ought  to  make  a 
declaration  to  that  effect ;  but  letting  all 
the  persons  come  in — ^the  judgment  credi- 
tor and  the  others — ^the  judgment  creditor 
as  a  creditor  of  the  company  by  reason  of 
his  judgment,  the  other  persons  as  having 
a  right,  on  shewing  injury  or  damage 
under  section  4,  to  b^me  creditors  of  the 
company. 

In  my  opinion,  therefore,  these  appeals 
should  succeed. 

LiNDLET,  L.J. — ^This  case  before  us 
raises  two  questions — ^first,  whether  these 
claimants  are  to  be  paid  out  of  the 
money  which  is  in  Court  and  repre- 
sents what  is  called  the  Parliamentary 
deposit ;  and  secondly,  supposing  they  are, 
whether  they  or  any  of  them  are  entitled 
to  any  priority  of  payment  over  each  other 
or  over  the  persons  who  have  not  made 
claims  on  the  fund.  Both  those  questions 
turn  upon  the  construction  of  two  Acts  of 
Parliament,  one  of  which,  to  say  the  least 
of  it,  is  anything  but  clear.  The  Parlia- 
mentary deposit  is  a  fund  which  does  not 
3  H 
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belong  to  the  company.  The  creditors  of 
the  company  have  no  more  right  to  be 
paid  out  of  the  deposit  than  any  other 
creditors,  except  by  Act  of  Parliament. 
There  is  no  a  priori  right  on  the  part  of 
the  creditors  of  the  company  to  be  paid 
out  of  money  provided  by  the  depositors, 
and  they  must  look  to  the  words  of  the 
statute  or  statutes  upon  which  they  rely  to 
give  them  any  claim  at  all  upon  that  fund. 
The  mere  fact  that  they  are  creditors  of 
the  company  will  not  do.  That  is  not  ac^ 
rem.  The  Acts  before  us,  to  which  Lord 
Justice  Cotton  has  adverted,  do  give 
the  creditors  of  the  company  certain 
rights — and  the  question  is,  what  rights. 
Under  the  first  Act  of  1881,  the  Par- 
liamentary deposit  is  applicable  in  this 
way.  First  of  all,  those  landowners  and 
persons  who  had  really  sustained  injuiy 
by  reason  of  the  compulsory  powers  or 
the  works  done  by  the  company  were 
entitled  to  be  paid  in  priority  to  every- 
body else.  That  is  under  section  35,  which 
I  will  not  read  at  present.  Then,  subject 
to  that,  the  rest  of  the  fund  was  dealt  with 
in  this  way.  It  was  in  the  discretion  of 
the  Court  to  hand  it  over  to  the  Crown,  but 
if  the  Court  was  of  opinion  that  it  would 
not  be  just  to  hand  it  over  to  the  Crown, 
then  the  Court  could,  if  the  company  was 
insolvent  and  ordered  to  be  wound  up, 
apply  the  deposit  in  payment  of  the  credi- 
tors of  the  company.  The  governing  idea 
there  was  this,  that  subject  to  the  payment 
of  those  who  were  entitled  to  priority,  the 
balance  of  the  fund  was  to  be  handed  over 
to  the  Crown  or  to  the  creditors  of  the 
company  if  the  company  was  insolvent. 
That  is  the  governing  idea.  The  language 
used  is, "  insolvent  or  ordered  to  be  wound 
up,"  one  method  of  disposing  of  the  assets 
of  insolvent  companies  being  by  a  winding- 
up.  But  there  can  be  no  question  that 
when  those  words  were  used  what  was 
contemplated  would  be  an  order  to  wind 
up  in  the  ordinary  sense  of  that  expression. 
There  was  only  one  sort  of  order  familiar 
to  lawyers  or  to  draughtsmen  of  Acts  of 
Parliament,  and  that  was  an  order  to  be 
made  by  the  Chancery  Division  under  the 
Companies  Act,  1862.  It  was  overlooked 
that  such  an  order  could  not  be  made 
without  a  special  Act  of  Parliament,  and 
when  we  come  to  1888,  when  the  Legis- 


lature passed  an  Act  enabling  this  railway 
company  to  abandon  this  undertaking,  the 
same  thing  was  overlooked.  Now  in  1888 
the  position  of  affairs  was  this.  The  railway 
company  was  not  a  registered  company 
under  the  Act  of  1862 — whether  it  could 
be  is  well  known  to  be  one  of  those  thorny 
points  which  have  not  been  decided.  It 
was  not  registered  anyhow,  and,  not  being 
registered,  there  was  no  possible  procedure 
by  which  it  could  be  wound  up  at  all.  It 
could  not  present  a  petition  under  the  Com- 
panies Act,  1862 ;  no  creditor  could  do  it — 
it  could  not  be  done.  Now  in  1888  the 
Legislature  was  in  this  position.  It  intended 
the  affairs  of  this  company  to  be  wound  up, 
but  overlooked  the  feet  that  it  could  not 
be  done.  It  ordered  the  company  to  pro- 
ceed to  wind  up  its  affairs.  Now  what 
does  that  mean  I  We  are  driven  into  this 
corner.  We  must  either  say  that  this 
means  nothing,  or  that  it  is  a  legislative 
order  to  wind  up  substituted  for  the  order 
contained  in  section  35.  There  is  no  al- 
ternative. We  must  either  say  the  Act 
of  Parliament  is  moonshine,  and  utterly 
useless,  and  not  workable,  or  we  must  say 
this  is  a  statutory  order  to  wind  up,  sub- 
stituted for  an  order  under  the  Act  of 
1862.  That,  I  do  not  hesitate  to  say 
under  those  circumstances,  is  the  true 
construction  and  meaning  of  it.  In 
other  words,  when  we  come  to  look  at 
these  two  Acts  of  Parliament  and  work 
them  together,  as  we  must,  we  must  hold 
that  this  company  has  been  ordered  to 
be  wound  up.  It  is  insolvent  enough  in 
all  conscience,  and  the  time  has  come,  and 
the  contingency  has  arrived,  for  paying 
the  creditors  of  the  company  out  of  the 
deposit. 

As  I  understand  the  judgment  of  Mr. 
Justice  Stirling,  he  seemed  to  be  under 
the  impression  that  it  was  still  in  the  dis- 
cretion of  the  Judge  to  hand  the  balance 
of  this  fund,  after  paying  those  who  were 
entitled  in  priority  to  it,  over  to  the 
Crown.  I  cannot  say  that  is  so  on  read- 
ing the  section,  because  section  5  of  the 
Act  of  1888  does  not  merely  say,  "  subject 
to  the  provisions  of  section  35  of  the  Act  of 
1881 " ;  but  it  says,  "  subject  to  the  provi- 
sions of  that  section,  with  respect  to  com- 
pensation to  landowners  and  other  per- 
sons injured,  and  for  the  protection  of 
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creditors,"  this  fund  shall  go  to  the  deposi- 
tors.   That  seems  to  me  to  exclude  the 
Crown  entirely. 

Therefore,  the  net  result  seems  to  me  to 
be  this,  that  this  Parliamentary  deposit  is 
to  be  applied  in  the  first  place  in  pay- 
ment of  those  persons  who  are  entitled  to 
priority  under  section  35  of  the  Act  of 
1881,  and,  subject  to  that,  it  goes  to  the 
creditors  of  the  company.  That  lets  in 
the  whole  of  these  creditors.  They  were 
all  excluded  by  Mr.  Justice  Stirling ;  but 
I  am  of  opinion  that  they  should  aJU 
come  in. 

Now  I  pass  to  the  second  question, 
whether  any  of  them  are  entitled  to 
priority.  They  are  creditors  of  the  com- 
pany, and  are  entitled  to  come  in  against 
this  particular  fund,  which  is  not  an  asset 
of  the  company,  by  the  joint  operation  of 
sections  4  and  5  of  the  Act  of  1888,  to 
which  Lord  Justice  Cotton  has  alluded. 
But  for  those  sections  they  would  not 
oome  in  at  all.  Now,  are  they  entitled  to 
priority  1  Section  4  gives  them  no  title 
at  all  to  priority ;  these  sections  give  them 
title  to  be  paid  as  creditors  pari  pctssu 
with  other  creditors.  To  make  out  their 
claim  to  priority  they  must  make  out  that 
they  are  amongst  the  class  of  people  en- 
titled to  priority  under  section  35  of  the 
Act  of  1881.  The  persons  so  entitled  are 
formed  into  two  classes — first,  all  land- 
owners and  other  persons  whose  property 
has  been  interfered  with  or  otherwise 
rendered  of  less  value  by  the  commence- 
ment, construction,  or  abandonment  of 
the  railway.  None  of  these  claimants 
oome  under  that  clause.  But  the  three 
landowners  may  come  under  the  next 
class,  who  are  thus  described,  "or  who 
have  been  subjected  to  injury  or  loss  in 
consequence  of  the  compiilsory  powers  of 
taking  property  conferred  upon  the  com- 

Cy  by  this  Act,  and  for  which  injury  or 
no  compensation,  or  inadequate  com- 
pensation, has  been  paid."  They  say  they 
come  under  that,  but  I  do  not  think 
they  do. 

In  the  first  place,  the  language  is 
peculiar.  I  think  it  is  rather  forcing  the 
words  to  say  that  any  of  these  gentlemen 
have  been  "  subjected  to  injury  or  loss  in 
consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  com- 
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pany."  I  think  that  is  straining  the  lan- 
guage. But  when  we  look  at  the  inter- 
pretation which  has  been  put  upon  the 
expression  "compulsory  powers"  in  Guest's 
Case  (6),  and  acted  upon  invariably  and 
without  hesitation  ever  since,  it  appears 
to  me  that  these  gentlemen  are  excluded 
from  the  benefit  conferred  upon  the  second 
class  of  people  by  the  section,  and  I  do 
not  think  they  can  make  out  satisfactorily 
that  they  do  come  within  the  words 
"  persons  subjected  to  injury  and  loss  in 
consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  com- 
pany by  this  Act." 

ThdX  being  so,  the  net  result  is  this. 
All  these  claimants  are  entitled  to  claim 
against  this  fund  as  creditors,  but  subject 
to  the  prior  right  of  such  persons,  if  any, 
as  may  be  entitled  to  priority  under  sec- 
tion 35. 

Lopes,  L.  J. — I  have  had  an  opportunity 
of  talking  this  case  over  with  the  rest  of 
the  Court.  I  entirely  agree  with  what 
has  been  said,  and  I  have  only  one  obser- 
vation  to  make,  wliich  is  this — ^it  is  an 
observation  with  regard  to  priority  of 
landowners:  in  my  opinion,  even  if  no- 
tice to  treat  is  an  exercise  of  the  compul- 
soiy  powers — ^which  I  do  not  think  it  is — I 
do  not  think  any  injury  or  loss  has  accrued 
to  any  of  these  claimants  in  consequence 
of  the  notice  to  treat.  I  quite  agree  with 
the  rest  of  the  Court  that  this  appeal 
should  be  allowed. 

The  Court  made  one  order  on  the  four 
appeals  as  foUows : — 

Discharge  the  orders  of  the  Court  below. 
Declare  that,  subject  to  the  payment  of  the 
costs  hereinafter  directed  to  be  taxed, 
the  funds  in  Court  are  to  be  applied  in 
the  first  place  in  payment  of  compensations 
to  the  landowners  and  others  who  shall 
establish  loss  or  injury  under  section  35 
of  the  Act  of  1881,  by  reason  of  the 
abandonment  of  the  railway ;  and  that  the 
surplus  of  the  said  funds  is  to  be  applied 
in  payment  pari  passu  of  the  creditors  of 
the  company. 

Declare  that  Maclntyre,  as  a  creditor 
of  the  company,  is  entitled,  and  that  the 
three  landowner  claimants  will  be  entitled 
on  proving  injury  or  damage  under  section 
4  of  the  Act  of  1888,  to  rank  as  creditors 
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of  the  company,  and  to  be  paid  out  of  the 
surplus  of  the  said  funds  pari  passu  with 
the  other  creditors  of  the  company. 

Tax  costs,  &c. 

Solicitors — Burchell  &  Co.,  Thompson  k  Oroom, 
Gamlen  k  Bardett,  agents  for  Woodbridge  k. 
Sons,  Uzbridge,  and  Paterson  k  Sons,  agents 
for  W,  Garner,  Uxbridge,  for  appellants; 
Williamsoni  HiU  k  Co.,  for  respondents. 


[IN  THE  COUBT   OF  APPEAL.] 
Cotton,  L.  J.  ^ 

LiNDLEY.  L.J.  I  T 

L0PB8,L.J.        I  /««  DILLON. 

1890  I  ^^^^^^  ^-   DUFFIN. 

Feb.  13,'U.  J 

DoncUia  Mortis  Causa — Banker^ 8  De- 
posit Note — Money  toithdraton  upon  pre- 
serUation  of  Cheque — Form  of  Cheque  in- 
dorsed on  Note, 

A  banker*8  deposit  note  is  a  good  subject 
of  donatio  mortis  causa  ;  nor  is  it  the  less 
so  because  it  purports  to  be  ^^  not  transfer- 
ahle^^  or  because  the  depositor  for  the  pur- 
pose of  withdrawing  the  money  is  required 
by  the  bamk  to  sign  a  cheque  indorsed  upon 
the  note.  The  death  of  the  donor  before 
presentation  of  the  cheque  by  the  donee 
does  not  defeat  the  donatio  mortis  causa. 

The  principle  according  to  which  equity 
wiU  not  render  its  assistance  in  perfecting 
an  incomplete  voluntary  gift  Jms  no  apjdir 
cation  to  a  donatio  m/>rtis  causa,  arid  an 
instrument  that  does  not  pass  by  delivery 
m^ay  be  the  subje<^  of  a  donatio  mortis 
causa,  and  the  executors  of  the  donor  will 
be  considered  as  trustees  for  the  donee  for 
the  purpose  of  giving  effect  to  the  gift. 

Whether  a  cheqvs  on  a  donor^s  otvn 
account  can  be  a  subject  of  donatio  mortis 
causa,  quaere. 

In  re  Mead ;  Austin  v.  Mead  (50  Law 
J.  Rep.  Chanc.  30;  Law  Rep.  15  Ch.  D. 
651)  distinguished. 

Appeal  from  a  decision  of  Kekewich,  J., 
who  held  that  the  gift  of  a  deposit  receipt 
by  the  testator  a  few  days  before  his  death 
to  the  respondent  Emma  Duffin,  his  sister- 
in-law,  was  a  good  donatio  mortis  causa. 

The  deposit  receipt  was  one  given  by 
the  London  and  Westminster  Bank  for  a 


sum  of  5802.  lent  by  the  testator,  and  was 
in  the  following  form  : — 

London  k  Westminster  Bank(Ld.), 

**  No.  374.  dl  Westminster  Bridge  Boad, 
o  **  5802.  Lambeth,  Aug.  25, 1886. 

'§       "  Received  from  Mr.  Jas.  Dillon,  five 
^  hundred  and  eighty  pounds  sterling,  to 
9  the  credit  of  his  deposit  account. 
g  "13Z.     6     1 
:;:  10    6 

[|       "  For  the  London  and  Westminster 
Bank  (Limited). 

"  A.  F.  E.,  pro  Manager. 

"  Entered  George  Banks'  aoooimt. 

"This  deposit  receipt  is  not  transfer- 
able. The  amoimt  is  repayable  on  de- 
mand, but  will  bear  no  interest  unless  it 
remains  undisturbed  for  one  month.  The 
rate  of  interest  is  subject  to  alteration,  of 
which  notice  will  be  given  by  advertise- 
ment in  the  Times  newspaper.  When 
the  money  is  withdrawn,  or  the  interest 
paid,  the  depositor  must  sign  the  cheque 
on  the  back  hereof,  first  a^dng  a  penny 
draft  stamp.  If  part  only  is  withckawn, 
a  new  receipt  will  be  given  for  the  bal- 
ance." 

On  the  back  of  the  receipt  was  written 
a  form  as  foUows : — 

"  London,  18 

"To  the  London  and  Westminster 
Bank  (Limited). — Lambeth  Branch. 

"  Pay  to  self  or  bearer     [  ]. 

"  5802.     0     0."  [Stamp.] 

The  evidence  given  by  Emma  Dumn 
was  to  the  effect  that  the  testator  was 
taken  seriously  ill  on  Wednesday,  the 
11th  of  January,  1888,  and  that  she 
went  to  attend  upon  him.  The  testator 
then  took  out  the  deposit  note  from  a 
chest  which  was  in  his  room,  and  wrote 
the  word  "Bearer"  on  the  indorsed 
cheque  after  the  words  "  self  or  bearer," 
and  imdemeath  the  words  "  Five  hundred 
and  eighty  pounds  and  interest."  He  also 
wrote  the  date,  and  signed  the  cheque  upon 
a  penny  stamp.  He  then  handed  over  the 
receipt  to  Emma  Duffin,  saying,  "Now, 
you  understand,  if  I  get  well,  you'll  give 
it  me  back;  and,  if  not,  it  will  be  all 
right."  No  other  person  was  present  at 
the  interview;  but  one  of  the  servants 
deposed  that  he  had  been  sent  out  to  buy 
a  stamp  at  E.  Duffin's  request.  The  tes- 
tator died  on  the  following  Saturday. 
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The  testator  had  made  his  will  on  the 
9th  of  January,  1888,  and  appointed 
Francis  Duffin,  the  said  Emma  DujQ&n, 
and  Catherine  Duffin,  his  executors.  By 
that  will  he  bequeathed  to  Enmia  Duffin 
a  house  in  Walworth  absolutely,  and  gave 
her  a  life  annuity  of  lOL 

Some  of  the  persons  interested  under 
the  will  disputed  the  gift,  and  an  origi- 
nating summons  was  taken  out  by  one  of 
the  residuary  legatees  to  have  it  decided 
whether  there  was  a  good  donatio  moriia 
oatua  to  Emma  Duffin  of  the  deposit 
note  and  the  money  due  upon  it.  On  the 
18th  of  March,  1889,  Stirling,  J.,  in 
chambers,  made  an  order  directing  an 
enquiry  whether  the  deposit  note  was 
effectually  given  to  Emma  Duffin  as  a 
doncUio  mortU  cauta^  or  whether  the 
money  secured  thereby  still  formed  part 
of  the  testator's  estate;  and  it  was  di- 
rected that  the  evidence  on  the  enquiry 
should  be  taken  by  affidavit,  but  cross- 
examination  thereon  to  be  in  Court  before 
the  Judge. 

The  enquiry  was  adjourned  into  Court 
before  Kekewich,  J.,  and  Emma  Duffin 
and  some  other  persons  who  had  made 
affidavits  on  her  behalf  were  cross-exa- 
mined. No  evidence  was  given  on  either 
side  as  to  the  practice  of  the  bank  or 
other  banks  in  indorsing  their  deposit 
notes  in  this  form,  or  the  reason  for  so 
doing. 

Kekewich,  J.,  held,  upon  the  evidence, 
that  the  statement  of  Emma  Duffin  was 
correct,  and  decided  that  the  deposit  note 
was  effectually  given  as  a  donatio  mortis 
eatua. 

Some  of  the  beneficiaries  appealed. 

Cozen^Hardy,  Q,C,y  and  Methold,  for 
the  appellants. — ^We  submit  that  this  de- 
posit note  was  not  a  good  subject  of  a 
donatio  mortis  causa*  The  receipt  was 
not  transferable,  and  the  money  could 
only  be  withdrawn  upon  production  of  the 
cheque  indorsed  on  the  note — ^which  fulfils 
every  condition  of  a  cheque — and  which 
not  being  presented  during  the  life  of  the 
testator  is  of  no  effect — HetoiU  v.  Kaye 
(1)  and  Beak  v.  Bectk  (2),  in  the  latter  of 

(1)  37  Law  J.  Rep.  Cbanc.  633:  Law  Rep. 
6  Eq.  198. 

(2)  41  Law  J.  Rep.  Chanc.  470;  Law  Rep. 
13  Eq.  489« 
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which  cases  the  gift  of  the  pass-book  in 
addition  to  the  cheque  made  no  difference. 
In  ClemsTU  v.  Chessman  (3),  Chitty,  J., 
takes  the  same  view,  but  draws  the  dis- 
tinction between  a  cheque  drawn  by  a 
man  on  his  own  bank,  and  not  presented  in 
his  lifetime,  which  is  not  a  good  subject  of 
donatio  mortis  causa,  and  a  cheque  drawn 
by  another  person  to  the  order  of  the  donor, 
and  which  would  pass  as  the  donor's  own 
property.  The  authorities  which  have  held 
that  moneys  due  on  a  deposit  note  may  be 
a  subject  of  a  donatio  mortis  causa  are  all 
of  them  decisions  of  Courts  of  first  instance, 
and  we  ask  this  Court  to  overrule  them — 
Amies  v.  Wilt  (4),  Moore  v.  Moore  (5), 
In  re  Taylor ;  Taylor  v.  Taylor  (6),  and 
In  re  Fa/rman ;  Farman  v.  SmiVh  (7). 
In  the  first  case  no  reason  is  given  for  the 
decision;  and  in  the  second,  Hall,  V.C, 
merely  followed  the  decision  of  a  Court  of 
co-ordinate  jurisdiction,  and  in  none  of 
the  cases  is  the  form  of  note  given.  But 
in  Austin  v.  Mead  (8),  which  was  the  case 
of  a  deposit  note  in  this  very  bank,  Ery,  J., 
diffeiing  from  those  cases,  held  that  the 
gift  of  a  part  of  the  fund  on  deposit  by  a 
cheque  was  not  a  good  donatio  mortis 
causa.  The  deposit  note  here,  as  in  that 
case,  is  not  a  simple  deposit  note;  and 
whatever  may  be  the  law  as  to  simple 
deposit  notes,  when,  as  here,  the  moneys 
can  only  be  withdrawn  on  a  cheque,  there 
is  no  good  donatio  mortis  causa.  In  Moore 
V.  Barton  (9)  the  money  was  not  payable 
on  demana  as  here,  but  only  after  six 
months'  notice — and  the  donor  had  in  that 
case  handed  over  to  the  donee  all  docu- 
ments, and  done  all  she  could. 

Then,  further,  the  evidence  of  the 
claimant  is  not  corroborated. 

Warmington,  Q.C.f  and  Bramwell  Dcms^ 
for  the  respondent. — ^A  deposit  note  is  a 
good  subject-matter  of  donatio  m^ortis 
causa,  and  it  is  immaterial  whether  the 
note  has  any  such  indorsement  on  it  as  the 

(3)  64  Law  J.  Rep.  Chanc.  158;  Law  Rep. 
27  Ch.  D.  631. 

(4)  33  Beav.  619. 

(5)  43  Law  J.  Rep.  Chanc.  617 ;  Law  Bep. 
18  Eq.  474. 

(6)  56  Law  J.  Rep.  Chanc.  597. 

(7)  67  Law  J.  Rep.  Chanc.  637. 

(8)  50  Law  J.  Rep.  Chanc.  .30;  Law  Rep. 
15  Ch.  D.  661. 

(9)  4  De  Gez  &  Sm.  517;  20  Law  J.  Rep. 
Chanc.  626. 
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note  in  thiiS  case.  The  real  thing  given  is 
the  deposit  note,  a  receipt  for  money  by 
the  bank,  with  a  promise  to  pay,  and  pay- 
ment of  which  could  be  enforced.  The 
provision  with  regard  to  the  cheque 
merely  points  out  a  particular  method  in 
which  payment  of  the  deposited  money 
may  be  asked,  and  is  introduced  as  a  pro- 
tection to  the  bank,  to  enable  the  bank 
to  have  the  receipt  of  the  holder;  but 
the  particular  dii^ction  cannot  alter  the 
character  of  the  deposit.  There  can  be 
no  rational  distinction  between  a  deposit 
note  of  a  bank,  and  an  unendorsed  pro- 
missoiy  note  or  bill  of  exchange  given  by 
a  third  person— or  an  unendorsed  cheque 
drawn  in  £Givour  of  the  deceased,  all  of 
which  have  for  years  past  been  held  to  be 
good  subjects  of  donatio  mortis  eausa. 

The  case  of  Cassidy  v.  The  Belfast 
Banking  Compam>y  (10),  although  not 
binding  on  this  Court,  is  a  case  on  all 
fours  with  the  present,  and  is  a  distinct 
authority  in  our  &vour ;  the  deposit  note 
in  that  case  had  the  words  "  Not  Transfer- 
able" indorsed  on  it,  and  Palles,  C.B., 
points  out  that  the  bank  could  not  by  the 
use  of  this  prevent  the  money  of  the 
depositor  being  assignable  by  him,  or,  in 
the  absence  of  assignment,  paid  to  his 
representatives.  Other  authorities  are 
V^  V.  Veal  (11),  following  Ramkin  v. 
Wegudin  (12),  cases  of  unendorsed  pro- 
missory notes  and  bills  of  exchange.  It 
cannot  now  be  said  that  to  make  a  good 
donatio  mortis  causa  the  legal  as  well  as 
the  equitable  interest  must  be  transferred, 
because  under  the  documents  in  the 
different  cases — the  mortgage,  Duffidd  v. 
Eltoes  (13) — ^receipt,  Moore  v.  Darton  ^9^ — 
policy  of  assurance.  Amis  v.  Witt  (4) — 
although  the  legal  title  was  not  trans- 
ferred, the  gift  was  held  a  donatio  mortis 
caiisa.  It  is  only  the  death  itself  that 
makes  the  title  complete,  and  is  the  reason 
why  there  cannot  be  a  complete  transfer. 
A  donatio  mortis  causa,  from  the  very 
nature  of  the  thing,  cannot  be  an  out-and- 
out  gift. 

Austin  V.   Mead  (8)    s  no  authority 

(10)  22  Law  Bep.  Ir.  Exch.  68. 

(11)  27  Beav.  303 ;  29  Law  J.  Bep.  Chanc. 
321. 

(i2)  27  Beav.  309;  29  Law  J.  Bep.  Chanc. 
823. 
(13)  1  Bli.  N.B.  497. 


against  us,  because  in  that  case  there  was 
not  a  gift  of  the  deposit  note  or  of  the 
money  secured  by  it,  but  only  a  direction 
by  cheque  to  pay  a  certain  sum  out  of  the 
money  deposited. 

They  also  referred  to  In  re  Hughes  (14). 

Cozens-Hardi/  replied. 

CoTFON,  L.  J. — I  wUl  deal  first  with  the 
point  raised  as  to  the  evidence  brought  for- 
ward to  substantiate  the  claim  of  the  lady 
who  claims  to  be  entitled  to  this  donatio 
mxn^is  cavMi,  The  only  witness  who  can 
speak  to  what  took  plaee  when  the  deposit 
note  was  handed  over  is  the  lady  herself, 
and  if  her  story  is  correct  there  can  be  no 
doubt  that  the  deceased  did  hand  over  to 
her  the  deposit  note.  Mr.  Justice  Keke- 
wich  relied  on  the  accuracy  of  her  state- 
ment. It  is  said  she  made  a  mistake  as 
to  the  exact  time  the  gift  was  made ;  but 
there  is  nothing  more  usual  than  for  a 
person  speaking  with  general  accuracy, 
and  on  most  points  with  complete  accuracy, 
to  make  a  slight  mistake  as  to  the  time  of 
some  particidar  occurrence  in  a  matter 
like  this.  In  my  opinion  it  would  be 
wrong,  when  Mr.  Justice  Kekewich,  who 
saw  this  lady  and  heard  her  evidence, 
believed  her  story,  for  us  on  the  grounds 
put  forward  to  treat  her  evidence  as  un- 
reliable. Then  it  is  said  that  her  evidence 
was  not  corroborated,  and  that  the  Court 
will  not  establish  a  claim  against  the 
estate  of  a  deceased  person  on  the  evidence 
of  the  claimant  alone,  unless  it  be  corro- 
borated. I  do  not  think  that  this  pro- 
position is  now  law.  Besides,  in  vr^ 
opinion,  there  is  corroboration  here,  ir. 
the  sense  that  the  document  produced 
bears  the  signature  of  the  deceased.  For 
what  possible  reason  should  he  have 
signed  this  just  before  his  death  unless  he 
meant  to  give  it  to  her)  It  was  con- 
tended that  she  was  his  executrix,  and  that 
it  was  to  enable  her  in  that  capacity  to 
get  the  money  more  easily;  but  I  think 
that  could  hardly  have  been  the  reason. 
In  my  opinion  the  circumstance  strongly 
corroborated  her  evidence.  If  so,  there 
was  no  doubt  a  donatio  mortis  causa,  if 
this  document  was  capable  of  being  the 
subject  of  one. 

In  considering  that  question,  I  will  first 
deal  with  the  d^erence  between  the  pre- 

(14)  36  W.B.  821. 


Digitized  by 


Google 


MICHAETiMAS  1889  to  MIGHAELMAS  1890. 


Vol.  59.] 

In  re  Diliont  App. 

sent  case  and  other  cases  cited  in  argu- 
ment. I  was  surprised  to  find  that  no 
evidence  was  brought  forward  on  either 
side  to  shew  what  was  the  practice  of  the 
London  and  Westminster  Beuik  and  other 
banks  which  put  a  memorandum  of  this 
kind  on  their  deposit  notes,  or  why  they 
put  it  there.  In  the  absence  of  such 
evidence,  I  come  to  the  conclusion  that 
in  order  to  preserve  convenient  evidence 
when  the  money  is  withdrawn,  they  put 
this  form  of  cheque  on  the  note,  that  when 
filled  up  and  signed  it  may  be  preserved 
as  a  receipt,  and  not  that  they  make  it  a 
part  of  the  bargain  that  they  will  not  pay 
back  the  money  unless  the  cheque  is 
signed  and  produced.  I  think  they  would 
have  no  power  to  withhold  the  money 
altogether,  in  case  from  any  cause  the 
cheque  is  not  signed,  but  they  rightly 
require  some  reasonable  explanation  to 
be  given  to  justify  them  in  paying  with- 
out the  production  of  the  document  filled 
up  in  due  form  as  required.  I  do  not 
think  the  insertion  of  this  provision  has 
the  effect  of  placing  the  account  on  which 
this  money  stands  in  the  same  position  as 
a  balance  on  an  ordinary  drawing  account, 
so  as  to  prevent  the  fund  from  being  given 
away  as  donatio  mortis  causa. 

It  is  said  that  this  is  the  first  time 
that  the  question,  whether  a  deposit  note 
is  a  good  subject  of  a  donatio  mortis  causa, 
has  come  befi>re  the  Court  of  Appeal  in 
England;  and  we  are  asked,  and  have 
power,  to  review  the  cases.  There  has, 
however,  been  a  current  of  decisions  in 
the  Courts  of  first  instance  in  England  in 
fiivour  of  the  donation,  and  there  is  a 
decision  of  the  Court  of  Appeal  in  Ireland 
which  takes  the  same  view.  But,  to  deal 
with  the  question  on  principle,  why 
should  not  this  document  be  a  good 
subject  of  donatio  mortis  causa 'i  It  is 
true  that  the  fact  of  the  cheque  having 
been  filled  in  and  signed  does  not  give  the 
donee  a  title  at  law  to  be  paid,  because  it 
was  not  presented  till  after  the  death  of 
the  drawer.  But  why  is  there  not  a  good 
donatio  mortis  causa  apart  from  the 
cheque  1  The  case  of  JDuffield  v.  Eludes  (13) 
is  in  point  as  to  that.  It  shews  that  there 
may  be  a  good  donatio  mortis  causa  of 
an  instrument  which  does  not  pass  by 
delivery,  and  that  the  executors  of  the 
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donor  would  be  considered  as  trustees  for 
the  donee  for  the  purpose  of  giving  effect 
to  the  gift.  The  judgment  of  Vice- 
Chancellor  Knight-Bruce  in  Moore  v. 
JDarton  (9)  is  very  instructive  as  shew- 
ing what  kind  of  instruments  may  be  the 
subjects  of  donatio  mortis  causa.  There 
a  document  was  executed  when  a  deposit 
of  money  was  made.  The  mere  fsuct  of 
the  deposit  would  create  a  debt ;  but  the 
document,  besides  acknowledging  the  re- 
ceipt of  the  money,  expressed  the  terms 
on  which  it  was  held,  and  shewed  what 
the  contract  between  the  parties  was. 
It  was  held  that  the  delivery  of  that 
document  was  a  good  donatio  mortis  causa 
of  the  money  deposited — ^and  so,  in  my 
opinion,  was  the  delivery  of  the  deposit 
note  in  the  present  case.  The  delivery 
gives  no  legal  title  to  the  donee,  nor  did 
the  delivery  of  the  security  in  thiffidd  v. 
Elwes  (13) ;  but  the  House  of  Ijords  there 
laid  it  down  that  the  executors  became 
trustees  for  the  donee,  and  that  they  are 
boimd  to  do  everjrthiug  which  may  be  ne- 
cessary in  order  to  enable  the  donee  to  get 
the  money.  No  doubt  that  is  anomalous. 
This  would  not  be  so  in  the  case  of  a 
voluntary  gift  inJter  vivos.  The  Court 
does  not  give  any  assistance  to  mere 
volunteers  in  such  cases,  and  would  not 
interfere  to  compel  either  the  donor  or 
his  executors  to  perfect  the  gift.  The 
doctrine  is  anomalous,  peculiar  to  the 
case  of  a  donatio  mortis  causa. 

It  is  true  that  here  the  assistance  of 
the  Court  might  be  dispensed  with,  the 
donee  herself  being  one  of  the  executors ; 
but  I  do  not  rely  on  that.  Had  the 
executors  all  been  strangers,  they  must, 
according  to  Duffield  v.  Elwes  (13),  lend 
their  names  to  enable  her  to  recover  the 
money,  she  having  an  equitable  title  to  it. 
The  same  view  was  taken  in  the  Irish 
case,  Cassidy  v.  Tlie  Bdfast  Bamkinjg  Com- 
pany (10),  by  the  Court  of  Appeal  in 
Ireland,  though  in  that  case  the  proceed- 
ing was  irregular,  for  the  executors  and 
not  Cassidy  would  have  been  the  proper 
plaintiff*. 

In  my  opinion  the  appeal  £uls  and 
should  be  dismissed.  The  case  of  In  re 
Mead  ;  Austin  v.  Mead  (8)  was  much  relied 
on  by  the  appellants,  but  is  quite  dis- 
tinct from  the  present  case,  for  there  the 
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donor  did  not  intend  to  give  the  deposit 
note,  but  only  to  give  by  means  of  a 
cheque  part  of  the  money  deposited. 

IjINDlet,  L.J. — I  am  also  of  opinion 
that  the  decision  of  Mr.  Justice  Kekewich 
was  correct  on  both  the  points  raised  in 
this  appeal  before  us.  We  were  asked  to 
overrule  the  Judge's  decision  upon  the 
evidence.  It  would  be  very  difficult — I  do 
not  say  impossible — for  us  to  do  so,  when 
he  has  seen  and  heard  the  witness  and  we 
have  not.  I  am  bound  to  say  that,  having 
attended  to  the  evidence  which  has  been 
read,  I  fully  believe  the  lady's  story. 

Then  it  is  said  that,  even  assuming  the 
deceased  intended  to  make  a  d&natio 
mortis  causa,  this  deposit  note  cannot  be 
made  the  subject  of  donatio  mortis  caiisa. 
Why  should  it  noti  There  is  at  first 
sight  this  difficulty,  that  the  note  is  not  a 
negotiable  instrument,  and  cannot,  there- 
fore, be  sued  on  in  the  donee's  own  name ; 
and,  the  gift  being  voluntary,  the  Court, 
according  to  its  ordinary  principles,  will 
not  compel  either  the  donor  or  his 
executors  to  do  anything  to  perfect  it. 
But  that  difficulty  was  set  at  rest  ages 
ago.  Sir  J.  Leach  decided  in  Duffield  v. 
Elwes  (13)  that  the  Court  would  not,  under 
circumstances  like  those  of  the  present  case, 
assist  the  voluntary  donee  to  obtain  the 
benefit  of  the  gift ;  but  that  decision  was 
reversed  on  appeal,  and  the  reasoning  of 
the  Judge  condemned,  and  Lord  Eldon 
said  that  the  principle  that  a  Court  of 
equity  will  not  assist  a  volunteer  to  per- 
fect an  incomplete  gift  does  not  apply  to 
a  donatio  mortis  causa.  Then  why  should 
not  the  Court  assist  the  donee  in  the 
present  case)  It  is  said  that  there  was 
no  good  donatio  mortis  causa  because  a 
man  cannot  make  such  a  gift  of  his  own 
cheque.  I  will  assume  that  that  proposi- 
tion is  correct,  though  I  think  it  may 
some  day  require  consideration.  But 
assuming  it  to  be  correct,  I  think  that 
it  does  not  dispose  of  the  present  case. 
There  is,  indeed,  upon  the  deposit  note  a 
form  of  cheque  payable  to  bearer  which 
has  been  filled  up,  stamped,  and  signed. 
But  that  is  a  mere  means  of  preserving 
evidence  of  the  payment  of  the  money  de- 
posited; the  thing  that  is  given  is  the 
deposit-note^  and  not  the  cheque,  and  I 


am  perfectly  convinced  that  a  perfectly 
valid  donatio  mortis  cau^sa  can  be  made  of 
this  deposit  note.  The  authorities  are 
all  in  favour  of  that  view,  but  we  were 
asked  to  overrule  them.  It  would  be  a 
strong  thing  to  do  so  after  they  have  been 
acted  on  for  so  many  years,  but,  apart 
from  that  consideration,  I  think  that  on 
principle  we  ought  to  affirm  them.  1 
agree  that  this  appeal  fails. 

Lopes,  L.J. — ^The  first  point  here  is 
whether  this  donatio  mortis  causa  was 
proved.  In  my  opinion  the  Judge  was 
quite  right  in  believing  the  story  told  by 
this  lady.  It  is  true  that  there  was  a 
certain  discrepancy  in  her  statements; 
but  the  learned  Judge  having  seen  and 
heard  her,  and  considered  the  rest  of 
the  evidence,  came  to  the  conclusion  that 
her  story  was  to  be  believed,  and  I  see 
no  reason  for  thinking  that  conclusion 
erroneous.  Her  evidence  was  corrobo- 
rated on  almost  every  point  on  which, 
under  the  circumstances,  any  corrobora- 
tion could  be  expected.  Then  there  is  the 
further  question  to  be  considered,  whether 
this  deposit  note  was  a  good  subject  of 
donatio  mortis  causa.  The  law,  though  I 
am  not  so  ffl-Tniliar  with  it  as  my  learned 
brethren,  seems  to  be  well  established. 
It  seems  that  the  cheque  of  another  per- 
son than  the  donor,  a  promissory  note, 
and  an  ordinary  deposit  note  are  good 
subjects  of  donatio  mortis  causa.  But  ex- 
ception is  taken  to  the  deposit  note  in  this 
case  on  the  ground  of  the  form  of  the 
cheque  upon  the  back  of  it.  In  my  opinion 
that  does  not  in  any  way  alter  the  case ;  it 
appears  to  me  to  have  been  merely  an 
arrangement  by  the  bankers  to  enable 
them  more  conveniently  to  preserve  e\'i- 
dence  of  the  money  having  been  with- 
drawn. I  think  it  was  clearly  the  inten- 
tion of  the  donor  to  give  the  donee,  not 
merely  a  cheque,  but  the  deposit  note. 
In  my  opinion  the  decision  of  the  learned 
Judge  was  quite  correct,  and  tins  appeal 
must  be  dismissed. 

Appeal  dismissed. 

Solicitors— Gedge,  Kirby  &  Millett,  for  appel* 
lants ;  fidwBrd  Chester,  for  respondent. 
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[IN  THE  CHANCERY  DIVISION  AND  IN 
THE   COURT  OP  APPEAL.] 

Kekewich,  J.^ 
1890. 
Jan.  20. 
Cotton,  L.J, 
Lindley,  L.J. } 
Lopes,  L.J. 

1890. 

March  13, 15, 

18,  19. 

Patent — Infringement — Damages  —  Re- 
duction of  Price  by  Patentee — Loss  by 
Competition. 

A  patentee  had  obtained  an  injunction 
restraining  the  defendants  from  infringing 
his  patent^  and  an  enquiry  as  to  damages. 
The  official  referee  found^  as  facts,  that  t/ie 
patentee  had  from  time  to  time,  in  conse- 
quence of  previous  redu^ctions  by  the  defen- 
dants, reduced  his  own  prices  down  to,  but 
never  below,  the  defendants*  prices  for  the 
tims  being;  that  he  had  done  so  in  order  to 
prevent  himself  from  being  driven  out  of 
the  market  by  the  defendants;  and  that,  but 
for  the  defendants*  competition  and  under- 
selling, the  patentee  would  {subject  to  certain 
allowances  for  probable  increase  of  sales  in 
consequence  of  the  reduction  in  price  and 
the  connection  and  industry  of  the  defen- 
dants)  have  made  t/te  sales  which  were 
made  by  him  and  also  those  made  by  the 
defendants  at  his  own  original  prices:^ 
Held  {reversing  the  decision  of  Kekewich, 
J.),  that  t/ie  patentee  was  entitled  to  recover 
by  way  of  damages  {subject  to  the  above 
aUowances)  not  only  the  sums  found  to 
represent  the  profits  on  sales  made  by  the 
defendants,  calculated  at  the  patentee*s 
original  prices,  but  also  the  loss  caused  to 
the  patentee  by  the  reduction  in  price  which 
he  was  obliged  to  maJce  in  consequence  of 
the  defendant^  illegal  competition. 

The  United  Horse  Shoe  and  Nail  Com- 
pany V.  Stewart  (Law  Rep.  13  App.  Cas, 
401)  commentedupon  and  distinguished. 

The  action  was  brought  for  the  infringe- 
ment by  the  defendants  of  the  plaintiffs' 
patent  for  a  wire  bustle.  At  the  trial 
Kekewich,  J.,  held  that  the  patent  was 
invalid;  but  the  Court  of  Appeal,  on  the 
2nd  of  February,  1888,  reversed  the  deci- 
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sion,  and  directed  an  enquiry  as  to  the 
damages  sustained  by  the  plaintifife  by 
reason  of  the  defendants'  infringement  of 
the  patent.  This  decision  was  sSberwards 
affirmed  by  the  House  of  Lords.  By  con- 
sent the  enquiry  was  taken  before  one  of 
the  official  referees. 

By  his  report  the  referee  found  that  the 
prices  originally  charged  by  the  defendants 
for  the  bustles  which  they  sold  were  lower 
than  those  charged  by  the  plaintifi^.  On 
the  1st  of  January,  1887,  the  plaintiffs 
reduced  their  prices  to  those  of  the  defen- 
dants. Thereupon,  the  defendants,  on  the 
5th  of  January,  reduced  their  prices,  and 
on  the  12th  of  January  the  plaintifis  again 
reduced  their  prices  to  those  of  the  defen- 
dants. On  the  10th  of  February,  1887, 
the  defendants  again  reduced  their  prices, 
and  on  the  21st  of  Februaiy  the  pontiffs 
followed  suit,  but  they  never  reduced  their 
prices  below  those  of  the  defendants.  The 
referee  found  "  that  the  plaintiffs'  reduc- 
tions of  prices  were  made  in  consequence 
of  the  defendants'  competition  and  their 
selling  at  lower  prices  than  those  of  the 
plaintiffs,  and  in  order  to  prevent  the 
plaintiffs  from  being  driven  out  of  the 
market  by  the  defendants,  and  but  for 
the  defendants'  competition  and  their  sell- 
ing at  lower  prices  the  plaintiffs  would 
(subject  to  certain  allowances  afterwards 
mentioned)  have  made  the  sales  made  by 
the  plaintiffs  and  also  those  made  by  the 
defendants  at  the  plaintiffs'  original  prices." 

The  referee  also  found  that  the  plaintiiO^ 
would  have  made  on  the  bustles  sold  by 
them  during  the  period  in  question  (from 
Jime,  1886,  to  the  2nd  of  February,  1888), 
had  they  sold  the  same  at  their  original 
prices,  profits  to  the  amount  of  5,806T.  Zs. 
4d.  more  than  the  actual  profits  which 
they  realised.  The  referee  also  found  that 
the  profits  which  the  plaintiffs  would  have 
made  on  the  bustles  sold  by  the  defen- 
dants during  the  same  period,  had  the 
plaintiffs  made  the  same  and  sold  them  at 
their  original  prices,  would  have  been 
2,819/.  16*.  U. 

The  referee  also  found  in  the  alternative 
that  the  profits  which  the  plaintiffis  would 
have  made  on  the  articles  made  and  sold 
by  the  defendants  during  the  same  period, 
had  the  plaintiffs  made  the  same  and  sold 
them  at  the  prices  which  they  were  actually 
3  I 
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getting  for  the  articles  made  by  themselves, 
would  have  been  1,654^.  iSa,  Id. 

In  making  these  estimates  the  referee 
allowed  the  defendants  a  deduction  of 
twenty  per  cent.,  or  a  sum  of  1,45U.,  for 
increase  of  sales  by  reason  of  the  reduc- 
tion in  prices,  and  a  deduction  of  ten  per 
cent,  for  sales  due  to  the  defendants'  own 
exertions  and  connection  in  business, 
thereby  reducing  the  amount  of  the  dam- 
ages found  by  more  than  2,000^.  The 
referee  accordingly  found  that  the  damages 
sustained  by  the  plaintifEs  by  reason  of  the 
defendants'  infringements  amounted  to 
5,806;.  38,  U.,plua  2,81 9i.  16*.  6(f.— that 
is,  8,625/.  19*.  \0d. 

The  defendants  moved  before  Kekewich, 
J.,  to  vary  the  report. 

Aston,  Q.C.,  Colien,  Q,C.,  and  Lawaon, 
for  the  defendants. 

The  Attorney-General  {Sir  R,  E.  Webster, 
Q,0,),  Motdton,  C.C.,and  Roger  W,  WoUace, 
for  the  plaintiffs. 

Kekewich,  J. — In  this  case  the  official 
referee  has  reported  two  substantial  re- 
sults. First,  that  the  soles  by  the  plaintiffs 
of  their  patented  article  during  the  period 
to  which  the  report  and  litigation  refers — 
namely,  a  period  of  about  nineteen  months, 
commencing  in  the  summer  of  1886,  and 
terminating  in  February,  1888 — ^were  de- 
creased in  exact  proportion  to  the  quantity 
of  sales  effected  during  the  same  period  by 
the  defendants,  who  are  proved  to  have 
sold  articles  in  derogation  of  the  plaintiffs' 
rights.  I  should  be  extremely  unwilling 
to  differ  from  the  official  referee  on  such 
a  point,  after  he  has  had  all  the  witnesses 
before  him,  and  full  opportunity  of  ex- 
amining all  the  documents,  and  also  had 
the  assistance  of  counsel  on  each  side  to 
criticise  the  facts  and  figures.  I  have, 
therefore,  not  examined  the  evidence  on 
that  point  with  that  minuteness  with 
which  I  should  be  bound  to  examine  it  if 
I  had  to  come  to  a  conclusion  myself.  It 
seems  to  me  that  if  the  official  referee  may 
&irly  come,  and  as  far  as  I  can  form  an 
opinion  he  has  fairly  come,  to  the  decision 
on  this  point  at  which  he  has  arrived,  I 
should  accept  it  as  a  correct  conclusion ; 
and  I  do  so  all  the  more  easily  because 
though  in  the  case  in  the  House  of  Lords 
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to  which  I  shall  refer  presently  it  was 
said  that  the  sales  by  the  appellants  and 
respondents  there,  who  were  patentees  and 
infringers,  could  not  have  been  precisely 
the  same,  yet  it  was  held  that  they  might 
liave  been  reasonably  near  one  another. 
In  this  csuse,  having  regard  to  that  possi- 
bility of  difference,  the  official  referee  in 
estimating  the  damages  has  made  an  allow- 
ance which  I  think  would  fairly  meet  any 
argument  on  that  point.  Then  he  has 
further  found  that  the  reduction  of  prices 
was  made  by  the  patentees,  the  plaintiffs, 
in  consequence  of  the  sales  by  the  defen- 
dants— ^that  is  to  say,  he  has  found  that 
the  plaintiffs  might  have  fold  all  that  they 
did  sell,  pliLS  all  that  the  defendants  sold, 
at  their  own  original  prices ;  that  those 
original  prices,  in  other  words,  might  have 
been  maintained  if  the  defendants  had  not 
been  the  rivals  of  the  plaintiffs  in  the 
market,  and  selling  artides  in  infringe- 
ment of  their  letters  patent.  That,  again, 
seems  to  me  to  be  fairly  justified  by  the 
evidence.  He  has  found  it  as  a  matter  of 
fact,  and  for  the  purposes  of  my  judgment 
I  accept  it  as  a  fiict. 

The  much  more  serious  question — ^and 
one  which  was  not  necessarily  before  the 
referee,  though  he  has  assessed  the  da- 
mages on  a  particular  footing — is  whether 
that  reduction  in  prices  may  be  properly 
regarded  as  an  element  in  assessing  the 
damages;  whether,  in  fixing  the  prices 
of  the  articles  sold  by  the  plsdntifl^  as 
well  as  by  the  defendants  for  the  purpose 
of  assessing  damages,  the  prices  ought  to 
be  taken  which  the  plaintifis  originally 
fixed,  or  whether  those  prices  only  ought 
to  be  taken  which  were  in  the  result  fixed 
by  the  competition.  Mr.  Aston  urged 
upon  me  to  consider  that  prices  must 
have  been  reduced — ^that  it  was  not  known 
in  the  history  of  patents  that  the  patented 
article  should  maintain  its  original  price 
in  the  market  for  any  lengthened  period. 
I  am  not  disposed  to  accept  that  proposi- 
tion. This  period  was  a  short  one — some 
nineteen  months.  It  is  proved  that  the 
particular  article  was  one  of  some  novelty, 
and  early  obtained  fiashionable  notoriety 
and  commanded  a  considerable  market; 
and  I  do  not  think  that  there  is  anything 
before  me  to  prove  that  the  &shion, 
though  proved  to  have  dropped  off  later, 
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still  had  in  any  way  fallen  during  the 
particular  periods  so  as  on  that  score  to 
have  prevented  the  plaintiffs  from  main- 
taining their  original  prices.  But  what 
is  said  is  this — ^that  this  consequence  of 
competition  is  not  the  direct  natural  re- 
sult which  the  law  regards  in  estimating 
damages;  that,  to  use  a  technical  phrase, 
the  damages  arising  from  such  a  result 
are  too  remote.  I  do  not  intend  to  ex- 
press any  opinion  of  my  own  on  that 
abstract  proposition,  because  I  think  that 
I  am  bouna  to  follow  the  decision  of  the 
House  of  Lords  in  The  United  Horse  Shoe 
and  Nail  Company  v.  Stewart  (1),  and, 
whatever  that  decision  may  be,  to  follow 
it  loyally,  without  in  the  slightest  degree 
pausing  to  enquire  whether  I  myself 
should,  on  the  facts  of  this  case,  or  on  the 
fects  of  the  other  case,  have  arrived  at 
another  conclusion  or  not.  I  must  not 
be  imderstood  as  intimating  an  opinion 
one  way  or  the  other.  The  point  was 
certainly  discussed  at  considerable  length 
in  that  particular  case,  and  it  is  asserted 
on  the  one  hand — that  is  to  say,  on  be- 
half of  the  defendants — that  that  case 
governs  the  present.  On  the  other  hand, 
it  is  asserted  that  the  broad  language 
used  by  one  of  the  learned  Lords  was  not 
intended  to  apply  to  all  cases  of  a  similar 
character,  but  only  intended  to  apply  to 
the  particular  case.  I  find  myself  in  a 
position  of  some  little  difficulty,  because, 
on  the  one  hand,  I  am  bound  to  observe 
that  in  all  cases,  in  all  Courts,  whoever 
the  Judge  may  be,  the  necessity  of  his 
position  obliges  him  to  regard  the  paiv 
ticular  facts  of  the  particular  case  before 
him,  and  that  all  a  Judge  says,  whether 
in  a  judgment  delivered  at  the  conclusion 
of  the  arguments,  or  more  deliberately 
after  consideration,  must  be  more  or  less 
referred  to  the  particular  fiwjts  under 
consideration;  and  nothing  can  be  more 
dangerous  than  to  construe  general  state- 
ments as  general  when  they  have  really 
only  a  particular  application.  On  the 
other  hand,  it  is  the  duty  of  Judges  occa- 
sionally, and  especially,  if  I  may  venture 
to  say  so,  in  the  Supreme  Court  of  Appeal, 

(1)  Law  Bep.  13  App.  Ca«.  401.  See  for 
report  of  this  case  before  Lord  Ordinarj  3 
Pat.  Cas.  p.  189 ;  before  Court  of  Sessions. 
1  Pat  Cas.  130. 
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to  lay  down  principles,  and  to  state  what 
they  conceive  to  be  the  settled  law,  and 
to  apply  that  law  to  the  particular  facts 
of  the  particular  cases ;  and  if  they  lay 
down  principle,  or  state  what  they  con- 
ceive to  be  settled  law,  one  must  regard 
that,  even  though  the  particular  applica- 
tion may  not  be  apposite  to  the  case  in 
hand.  I  have  to  steer  as  well  as  I  can 
between  those  two  difficulties. 

I  turn  to  the  report  of  the  case  in  the 
13th  Appeal  Cases,  That,  like  this,  was 
a  patent  action.  The  rights  of  the  pa- 
tentee had  been  decided,  and  what  we  call 
an  injunction — ^an  interdict — had  been 
granted,  and  damages  had  to  be  assessed. 
For  that  purpose  there  was  a  new  action, 
and  the  relief  claimed  in  that  new  action 
is  stated  on  page  402.  The  second  head 
of  relief,  specifying  what  damages  were 
claimed,  is,  "by  the  reduction  of  their 
prices,  which  they  alleged  was  necessary, 
and  the  direct  result  of  the  unlawful  acts 
of  the  respondents."  That  was,  therefore, 
before  the  Court  as  one  of  the  issues  in 
the  action.  The  Lord  Ordinary,  according 
to  the  report  before  me — the  only  one 
that  I  thmk  it  worth  while  to  refer  to 
(that  in  the  Appeal  Cases) — did  not  de- 
vote any  particular  attention  to  that  point, 
but  he  is  stated  (on  page  404)  to  have 
held  that  the  profit  was  to  be  recoverable 
— ^that  is  to  say,  the  profit  which  he  men- 
tioned there  as  being  the  measure  of 
damages  or  the  means  by  which  the 
damages  were  to  be  assessed,  was  to  be 
the  "  difference  between  the  cost  of  manu- 
facture and  the  prices  at  which  the  appel- 
lants were  at  the  time  selling  to  their 
own  agents."  He  therefore  determined 
that  the  original  prices  were  not  to  pre- 
vail— that  the  appellants,  the  patentees, 
were  not  to  have  damages  in  respect  of 
the  reduction  of  prices,  but  that  the  profit 
which  would  have  been  made  by  them  if 
they  had  sold  was  to  be  considered  with 
reference  to  the  prices  which  they  were 
actually  charging — prices  which  were  not 
only  much  below  their  original  prices,  but 
were  also  lower  than  those  which  had 
been  charged  by  the  infringing  defen- 
dants. When  the  case  came  before  the 
Inner  House  on  the  reclaiming  note,  that 
point,  of  coiUBO,  was  open,  there  having 
been  what  in  substance  was  an  appeal  on 
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either  side ;  but  I  do  not  find  in  the 
report  in  the  Appeal  Gaeee — and  again  I 
content  myself  with  that — any  particular 
reference  to  the  point  in  hand.  On  ap- 
peal to  the  House  of  Lords  it  was  referred 
to  in  the  argument  on  behalf  of  the  ap- 
pellants, and,  I  suppose,  it  must  have  also 
been  referred  to  on  behalf  of  the  defen- 
dants, the  respondents;  but  there  are  a 
very  few  words  at  the  end  of  the  argument 
which  are  sufficient  in  the  report  for  dis- 
posing pf  it.  I  do  not  find  that  the  Lord 
Chancellor,  in  moving  the  judgment  of 
the  House  of  Lords,  really  refers  to  the 
point  at  all.  He  goes  upon  the  other  part 
of  the  case ;  but  Lord  Watson,  I  think, 
evidently  had  it  in  his  mind,  because,  at 
the  bottom  of  page  410,  he  notices  the 
allegation  of  the  plaintiiSs  that  they  were 
compelled  to  dispose  of  their  own  nails  at 
lower  prices  than  they  would  otherwise 
have  obtained.  So  that  the  point  of  the 
reduction  of  prices  was  present  to  his 
mind.  Beyond  that,  he  does  not  in  any 
way  deal  with  the  substantial  question 
which  I  have  to  deal  with  here — ^whether 
the  damages  were  too  remote.  He  notices 
again,  on  page  414  towards  the  bottom, 
the  conclusion  or  inference  to  which  he 
came,  that  "  even  in  the  absence  of  com- 
petition by  the  respondents,  the  appellants' 
sales  would  not  have  exceeded  the  limit 
they  attained  in  1882,  and  that  their 
average  could  not  have  been  maintained 
without  a  reduction  of  price,"  pointing 
rather  to  his  view  that  the  reduction  of 
price  was  not  the  necessary  consequence 
of  competition. 

But  Lord  Macnaghten  takes  up  the 
point  de  novo,  as  if  it  had  not  been,  as  I 
think  it  had  not  been,  fully  discussed  by 
the  other  learned  Judges,  and  deserved 
thorough  consideration.  He  mentions  it 
at  the  bottom  of  page  415,  and  he  states 
there,  "  As  regards  the  claim  in  respect  of 
reduction  of  price,  the  learned  Judges  " — 
meaning,  as  I  understand,  the  Judges  of 
the  Inner  House;  he  could  not  have 
meant  the  Lord  Ordinary,  who  sat  alone — 
"  did  not  reject  it  as  being  too  remote,  but 
they  thought  that  it  had  not  been  proved 
that  the  competition  of  the  respondents 
was  really  the  cause  of  bringing  down  the 
price.  They  considered  the  r^uction  at- 
tributable in  a  great  measure  to  the  com- 
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petition  of  other  nail  manu£ax^urers.*'  In 
the  next  paragraph  he  says,  ''  I  am  unable 
to  agree  with  this  view;"  but  I  do  not 
understand  that  passage  as  referring  to 
the  one  which  I  have  already  read.  I 
think  that  that  refers  to  the  second  part 
of  the  preceding  paragraph,  in  which  he 
says  that  the  Judges,  in  the  result,  seem  to 
have  been  of  opinion  that  the  appellants 
were  only  entitled  to  nominal  damages. 
That  is  the  view  with  which  I  understand 
him  to  say  he  is  unable  to  agree.  I  do 
not  think  that  first  entire  paragraph  on 
page  416  has  anything  whatever  to  do 
with  the  reduction  of  price.  To  that  he 
goes  in  the  second  paragraph,  beginning 
"  The  sole  question  is."  Then  he  considers 
what  the  loss  must  be— the  loss  with 
regard  to  which  damage  is  to  be  assessed, 
and  he  says,  "  The  loss  must  be  the  natural 
and  direct  consequence  of  the  respondents' 
acts."  That  is  stating  an  elementary  pro- 
position as  the  guide  to  what  follows : 
<<In  the  first  place  I  think  the  claim  for 
loss  of  profit  by  reason  of  the  reduction  of 
price  must  be  rejected."  So  far,  if  nothing 
more,  I  should  suppose  he  is  stating  that, 
having  regard  to  all  the  evidence  in  the 
case,  that  was  the  conclusion  at  which  he 
arrived ;  but  he  goes  on  to  say,  "  I  do  not 
think  that  was  the  natural  or  direct  result 
of  the  respondents'  acts."  He  is  there 
meeting  the  proposition  which  he  had  laid 
down  before,  that  the  loss  must  be  the 
natural  and  direct  consequence  of  the  re- 
spondents' acts,  and  expresses  bis  opinion 
that  it  was  not.  Still,  that  might  possibly 
be  with  reference  to  the  particular  case, 
but  he  goes  on  to  illustrate  what  he  means 
by  stating  facts  which  no  doubt  were 
proved  in  that  case,  and  came  before  him 
for  the  purposes  of  that  case,  but  which 
seem  to  me  to  be  fects  equally  applicable 
to  this,  and  facts  which  are  intended  not 
so  mudi  to  illustrate  the  application  of  the 
principle  to  that  particular  case,  as  to  limit 
and  expound  the  nature  of  the  principle 
as  applicable  to  these  cases  in  general.  He 
points  out  that  the  patentees  might,  if 
they  had  the  courage  of  their  fSuth  in 
their  own  patent,  have  maintained  their 
prices,  and  if  they  could  not  sell  at  those 
prices  they  would  thereby  enlarge  their 
damages  against  the  defendants,  when  ulti- 
mately their  daim  for  damages  was  esta* 
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blished.  The  langaage  upon  which  Mr. 
Moulton  relies  is  this  :  Lord  Macnaghten 
says  that  ''  it  was  not  a  reasonable  course 
on  their  part  to  reduce  the  price  so  as  to 
injure  their  own  trade;"  and  Mr.  Moulton 
says  that  here  there  was  no  injury  to  the 
trade  of  the  patentees  as  there  was  there, 
because  in  this  case  the  patentees  never 
lowered  their  prices  below  what  the  in- 
fringers were  demanding,  whereas  there 
they  did,  so  that  it  would  seriously  injure 
the  trade  which  they  would  otherwise 
have  obtained.  But  I  cannot  think  that 
Lord  Macnaghten  meant  to  distinguish 
between  lowering  prices  below  those 
charged  by  others,  and  lowering  the  prices 
so  as  to  be  in  excess  of  those  charged  by 
the  others.  I  think  he  meant  this  :  they 
reduced  the  price  so  as  to  realise  less  thfui 
they  would  have  realised  if  they  had  main- 
tained their  own  prices ;  and  they  injured 
their  own  trade  when  they  sold  a  dozen 
articles  for  less  than  the  price  which  the 
artides  ought  to  have  fetched  in  the 
market.  I  think  that  the  language  applies 
equally  to  such  a  case  as  I  have  before  me, 
as  to  the  case  which  waa  then  before  the 
House  of  Lords.  Again,  he  says:  "In 
lowering  their  prices  they  seem  to  me  to 
have  been  prompted  by  a  desire  to  provide 
for  the  contingency  of  their  idling  in 
their  action  " — ^which  might  equally  be  the 
case  here — "  and  by  an  anxiety  to  drive 
their  rivals  from  the  field  whether  they 
were  right  or  wrong."  It  would  be  strain- 
ing language  hypercritically  to  say  that  an 
anxiety  to  diive  their  rivals  from  the  field 
only  pointed  to  reducing  the  prices  so  low 
that  the  infringers  coidd  not  sell  at  all, 
and  not  to  apply  it  to  a  case  where  the 
reduction  of  prices  only  goes  so  far  that 
the  patentees  and  infringers  may  sell  on 
equal  terms,  and  the  patentees  get  the 
fidl  benefit  of  such  advantages  as  they 
have  by  being  large  manu^etcturers  and  so 
forth.  It  seems  to  me  that  Lord  Mac- 
naghten has  intended  to  lay  down  this : 
that  in  the  ca^  of  an  action  by  a  patentee 
against  an  infringer  for  damages,  although 
the  patentee  may  be  entitled  to  the  benefit 
of  all  sales  made  by  the  infringer  as  if 
they  were  made  by  himself,  so  that  he 
will  get  all  the  profit  so  made  by  the  in- 
fringer, yet,  if  he  thinks  fit  to  reduce  the 
piioe,  he  is  not  entitled  to  recover  the  dif- 
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ference  in  price,  because  it  is  not  the 
natural  and  direct  consequence  of  the  in- 
fringer's acts,  and  is  therefore  too  remote. 
That  seems  to  me  the  conclusion  at  which 
he  arrived.  It  may  be  that  that  is  in 
some  respects  hard  upon  the  patentee,  as 
it  is  suggested.  It  may  be  that,  on  the 
other  hand,  it  obliges  a  patentee  to  take 
more  prompt  action,  and  to  either  have 
faith  in  his  patent  or  give  up  the  claim  for 
damages  altogether;  but  those  conse- 
quences I  do  not  think  it  would  be  right 
for  me  to  enter  into.  I  consider  that 
Lord  Macnaghten,  one  of  three  Judges 
giving  judgment  in  the  House  of  Lords, 
in  a  case  in  pari  materia,  has  laid  down 
the  law,  from  which  neither  of  the  other 
learned  Lords  has  in  the  slightest  degree 
dissented,  but  to  which  I  think  I  must 
take  them  to  have  assented,  because  the 
judgment  was  given  in  their  presence  and 
they  did  not  deal  with  the  particular 
matter.  At  any  rate,  it  is  the  considered 
opinion  of  one  of  the  Lords  of  Appeal, 
given  in  a  judgment  in  the  ultimate  Court 
of  Appeal,  and  I  think  is  binding  on  me. 

Therefore,  I  think  I  must  adopt  the 
alternative  which  the  official  referee  had 
conveniently  presented  to  me  so  as  to  pre- 
vent any  necessity  of  referring  it  back  to 
him.  Of  course,  if  the  plaintifis  are  not 
entitled  to  any  claim  in  respect  of  reduc- 
tion of  prices,  they  get  nothing  at  all  as 
regards  those  articles  which  they  them- 
selves sold.  Then  as  regards  those  arti- 
cles which  the  respondents  sold,  they  get 
damages  in  respect  of  them,  but  calcu- 
lated, not  with  regard  to  the  original 
prices,  but  to  the  prices  actually  charged. 
Those  have  been  assessed  at  the  sum  of 
1,654^.  18*.  Id  in  the  4th  paragraph  of 
the  official  referee's  report.  I  think  that 
sum  must  be  substituted  for  the  larger 
sum  which  the  official  referee  states  in 
paragraph  5,  and  which  is  the  aggregate 
of  the  two  sums  mentioned  in  paragraphs 
2  and  3. 

The  case  is  now  before  me,  as  it  were, 
on  further  consideration,  and  I  have  to 
deal  with  the  costs,  I  understand,  sub- 
sequent to  the  trial.  The  ultimate  sum 
found  due  from  the  defendants  to  the 
plaintiffs  is  a  large,  substantial  sum,  and 
I  do  not  see  that  the  costs  before  the 
official  referee  would  have  been  materially 
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increased  if  these  wrong-doers  had  been 
held  liable  on  the  lower  rate  instead  of 
the  higher.  I  think  the  defendants  must 
pay  all  the  costs  before  the  official  referee  ; 
but  I  think  that  they  have  succeeded  sub- 
stantially in  varying  the  report  here,  and 
I  think  they  ought  to  have  the  costs 
before  me  on  this  occasion,  and  those 
costs  to  be  set  off.  I  see  that  the  plain- 
tiffs' notice  of  motion  asks  that  these 
costs  may  be  taxed  on  the  higher  scale. 
Of  course,  this  being  a  patent  case,  the 
costs  of  the  original  trial  were  taxed  on 
the  higher  scale;  but  I  do  not  see  any 
reason  for  applying  that  rule  to  a  case  of 
enquiry  as  to  damages  before  the  official 
referee,  and  I  think  the  costs  must  be 
taxed  in  the  ordinary  way. 

From  this  decision  the  plaintiffs  ap- 
pealed.' 

The  defendants  presented  a  cross-appeal 
against  the  confirmation  of  the  report. 

The  AUomey-GenercU  {SirB.  E,  Webster^ 
Q,C.)  and  MoviUon,  Q,C.  (with  them  Roger 
W,  Wallace),  for  the  appellants. — ^The  two 
principles  that  have  to  be  applied  are — 
first,  that  the  damages  must  be  the  direct 
consequences  of  the  acts  of  the  wrong-doer ; 
and,  secondly,  that  if  such  damages  can 
be  reduced  by  the  action  of  the  party 
claiming  them,  it  is  the  duty  of  such  party 
to  minimise  them  to  the  utmost  of  his 
power. 

In  this  case  the  referee  has  found  as 
a  fact  that  the  appellants  would  have  sold, 
but  for  the  defendants'  competition,  the 
goods  they  did  in  fiict  sell,  and  also  those 
sold  by  the  defendants,  at  the  original 
prices.  He  has  also  found  that  the  re- 
duction by  the  appellants  in  price  was 
forced  on  them  by  the  defendants;  that 
it  always  followed  the  defendants'  reduc- 
tion, and  was  the  proper  course  for  them 
to  take  for  the  purpose  of  minimising  the 
damages  the  defendants  would  otherwise 
have  had  to  pay. 

The  present  case  is  clearly  distinguish- 
able from  The  Untied  Horse  Shoe  and  NaU 
Company  v.  Stewart,  d;c,  (1),  on  which 
Kekewich,  J.,  relied.  There  the  plaintiffs 
originally  reduced  their  prices,  not  with 
the  object  of  minimising  the  infringers' 
damages,  but  to  drive  competition,  not 
only  illegal,  but  also  legitimate,  out  of  the 
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market.  The  nails  in  that  case  were  a 
common  article  of  commerce,  and  it  was 
only  in  the  method  of  making  them  that 
the  defendants  had  been  infringers.  In 
the  present  case  the  article  was  protected 
by  the  patent,  and  there  could  be  no  legiti- 
mate competition  with  the  plaintiffs'  sole. 

They  referred  to  Sedgwick  on  Damages 
(7th  ed.),  pp.  164,  175,  and  The  Yale  Lock 
Company  v.  Sargent  (2). 

Aston,  Q.C.,  and  Cohen,  Q,C.  (with  them 
Latjoson),  for  the  defendants. — ^To  enable 
the  plaintiffs  to  shew  that  what  they  have 
lost  is  equal  to  what  has  been  found  by  the 
referee,  they  must  shew  that  they  would 
have  sold  all  they  did  sell,  besides  all  that 
the  defendants  sold,  at  their  original  price. 
The  onus  of  proving  this  lies  upon  them. 
It  is  an  elementary  proposition  that  wher- 
ever there  is  a  monopoly,  a  reduction  in 
the  price  of  the  articles  increases  the  sale ; 
and,  further,  the  introduction  of  another 
article  answering  the  same  purpose  as  the 
patented  article  reduces  the  sale  of  the 
patented  article.  When  endeavouring  to 
estimate  what  the  plaintiffs  have  lost,  the 
Court  must  take  into  account  what  would 
have  been  their  position  if  the  patent  had 
not  been  infringed.  It  was  in  evidence 
that  there  were  from  time  to  time  during 
the  period  in  question  many  new  bustles, 
not  made  by  the  defendants,  competing, 
and  the  extent  of  this  competition  is 
problematicaL  There  are  no  fax^  shewn 
from  which  any  reasonable  inference  can 
be  drawn — a  mere  guess  is  not  enough. 
The  burden  is  on  the  plaintiffs  of  shewing 
what  they  have  lost,  and  that  they  have 
not  discharged;  and  that  is  what  Lord 
Macnaghten  means  in  his  speech  in  Tli/6 
United  Horse  Shoe  and  Nail  Case  (1). 

There  are  two  things  problematical  here 
— what  is  the  effect  of  the  lowering  of 
price,  and  what  is  the  eactent  of  the  com- 
petition 1  As  regards  one  set  of  bustles  it 
has  been  proved  that  they  increased  their 
price.  In  ordinary  cases,  where  the  bur- 
den is  on  the  plaintiff  to  prove  loss,  if 
that  loss  cannot  be  proved  with  reasonable 
certainty,  damages  cannot  be  awarded  in 
respect  of  that  loss ;  and  in  a  case  where 
a  patent  is  infringed,  when  it  is  wholly 
problematical  what  the  loss  is,  damages 

(2)  10  Davis,  536. 
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cannot  be  awarded  in  respect  of  that  loss, 
because  a  definite  mode  of  procedure  is 
given  by  which  the  plaintiff  can  recover 
in  respect  of  the  wrong  done  by  the  defen- 
dant. He  can  always  recover  the  profits 
made  by  the  defendant.  The  plaintiffs 
are,  in  &ct,  attempting  to  get  an  account 
of  profits  as  well  as  damages. 

[They  commented  on  the  evidence  given 
before  the  referee.  Their  arguments  and 
the  result  of  the  evidence  are  sufficiently 
given  in  the  judgments  of  the  Court.] 

Cotton,  L.  J. — In  this  case  the  plaintiffs 
succeeded  in  establishing  their  patent,  and 
we  referred  it  to  the  ofS^cial  referee  to 
ascertain  the  damages  to  which  they  were 
entitled  for  the  infringement  of  their 
patent — ^they  claiming  damages,  and  not 
an  account  of  profits.  The  official  referee 
made  his  report,  and  proposed  to  give 
a  sum  of  8,625^.  Mr.  Justice  Kekewich, 
though  he  confirmed  the  report,  held  that 
the  plaintiffs  were  not  entitled  to  that 
amoimt  of  damages,  but  were  only  entitled 
to  1,654^.  \%8,  \d.  An  appeal  is  brought 
by  the  plaintiff  against  that  judgment, 
and  a  cross-appeal  by  the  defendants 
against  the  confirmation  of  the  report. 
llie  defendants  are  satisfied  with  the  find- 
ing of  Mr.  Justice  Kekewich  as  to  the 
amount  of  damages  they  are  to  pay,  but 
desire  to  set  aside  the  report  on  the  ground 
that  it  is  contrary  to  evidence — ^that  is, 
that  the  findings  of  fact  are  not  supported 
by  the  evidence,  and  that  we  ought  not  to 
confirm  them. 

Although  the  plaintiffs  opened  their 
appeal  firet,  and  we  did  not  quite  know 
what  the  point  of  the  defendants'  appeal 
was,  yet  I  will  proceed  to  consider  the 
appeal  of  the  defendants  first,  because,  in 
my  opinion,  it  is  desirable  to  know  the 
facts  before  deciding  what  law  is  applicable, 
and  what  the  law  is.  It  has  been  argued 
strongly  by  Mr.  Cohen,  who  pressed  upon 
'  us  every  point  he  could,  that  to  grant  the 
damages  which  the  plaintiffs  asked  for 
would  be  to  give  the  damages  on  mere  con- 
jecture, and  not,  as  ought  to  be  done,  on  the 
facte  proved.  I  quite  agree  with  him  in 
that — that  one  ought  not  to  grant  damages 
except  on  the  fiicts  proved ;  but  then  he 
pressed  it  too  fax.  He  wished  to  make 
oat,  as  far  as  I  imderstood  him,  though 
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he  disclaimed  it,  that  there  must  be  mathe- 
matical evidence  of  the  facts  on  which  the 
damages  are  granted ;  but,  in  my  opinion, 
what  we  have  to  consider  is  this :  whether 
the  official  referee  to  whom  the  matter  was 
referred,  and  who  has  heard  the  witnesses 
and  considered  the  matter  very  carefully, 
had  reasonable  evidence  to  support  the 
findings  of  fiewt  at  which  he  has  arrived, 

[His  Lordship  read  portions  of  the  find- 
ings of  the  report,  and  continued  :] 

The  defendants  say  that  no  allowance 
is  made  for  the  competition  caused,  not 
by  the  defendants  selling  their  infringe- 
ments, but  by  other  bustles  coming  into 
the  market.  There  do  seem  to  have  been 
a  good  many  bustles,  which  were  in  fashion 
then ;  but  then  it  is  said  that  that  has  not 
been  taken  into  account  by  the  referee, 
and  that  therefore  his  finding  ought  not 
to  stand .  Now,  yesterday,  after  the  Court 
rose,  we  saw  the  official  referee,  in  order 
that  we  might  not  misunderstand  this 
report,  and  by  mistake,  by  not  enquiring 
into  the  facts,  go  on  a  wrong  footing. 
But  what  he  said  was  this :  That  he  did 
fully  consider  the  competition  of  the  other 
bustles  which  were  not  made  by  the  defen- 
dants ;  but,  in  his  opinion,  on  the  evidence 
before  him — and  he  has  fully  considered 
the  matter — as  regards  the  plaintiffs  and 
their  particular  bustles,  no  effect  could 
be  attributed  to  the  competition  of  those 
other  bustles.  I  think  one  of  the  wit- 
nesses of  the  plaintiffs,  whose  evidence  was 
relied  on  by  the  defendants,  said,  "  Oh ! 
there  is  no  competition  between  a  frock- 
coat  and  a  tail-coat";  and  that  these 
bustles,  which  were  made  according  to 
the  patent,  were  bustles  of  a  partictdar 
construction.  They  were  said  to  be  of 
this  great  benefit,  that  they  let  in  the  air, 
and,  when  compressed,  immediately  re- 
gained their  shape,  and  that  therefore 
they  were  much  sought  for  in  a  par- 
ticularly hot  year  such  as  the  year  in 
which  they  were  introduced,  and,  there- 
fore, that  the  competition  of  the  other 
bustles  had  no  effect  at  all,  and  was  not 
in  any  way  to  be  regarded  in  this  matter. 
Mr.  Moulton  did  contend  that  it  came 
into  the  twenty  per  cent,  which  is  men- 
tioned in  paragraph  2 ;  but  the  true  result 
of  the  evidence  was  this — and  that  is  the 
result  at  which  the  official  referee  arrived, 
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he  having  taken  those  into  consideration, 
and  I  cannot  say  that  he  was  not  right 
in  so  saying — ^that  the  competition,  such 
as  it  was,  of  those  other  bustles  was  not 
a  matter  to  be  regarded  in  this  enquiry  as 
to  damages.  Then  is  he  right  in  saying 
that  the  plaintiffs  would  have  sold  their 
own  bustles,  and  those  which  were  taken 
as  though  they  had  been  sold  by  them, 
which  were  sold  by  the  defendants  the 
infringers,  at  their  original  prices,  if  it 
had  not  been  for  the  competition  which 
he  has  taken  into  account — ^that  is  to  say, 
the  defendants'  competition  I 

Now  it  appears  that  when  the  defen- 
dants from  time  to  time  reduced  their 
prices,  they  did  so  notwithstanding  that 
at  the  time  they  were  making  this  reduc- 
tion, and  at  the  time  they  were  issuing 
their  circulars  to  say  they  were  going  to 
make  the  reduction,  they  had  considerable 
orders  for  a  large  number  of  dozens  at 
the  old  prices ;  and  &om  that,  and  from 
other  things,  the  official  referee  came  to 
the  conclusion  that  but  for  the  competition 
of  these  bustles  made  by  the  infringers, 
the  defendants,  the  plaintiffs  could  have 
gone  on  during  the  short  period  during 
which  this  lasted — ^not  two  years — ^selling 
all  the  bustles  which  in  £Eict  they  did  sell, 
and  also  the  infringing  bustles  which  the 
defendants  sold,  at  the  prices  originally 
asked  for  them  by  the  plaintiffs.  That  is 
a  most  material  matter.  But  then  the 
official  referee  has  given  the  defendants 
the  benefit  of  twenty  per  cent,  for  the 
increased  sale  which  may  have  been  caused 
by  reducing  the  price  of  bustles.  Of 
course,  it  is  very  probable  that  if  there  is 
a  reduction  in  price  there  will  be  a  larger 
sale.  That  appears  on  the  evidence,  but 
we  cannot  say  that  the  referee  is  wrong  in 
allowing  only  twenty  per  cent,  for  that ; 
besides  that,  there  is  a  ten  per  cent, 
allowed  for  the  sales  effected  by  the  exer- 
tions of  the  defendants  to  their  own  cus- 
tomers— persons  who  would  not  have 
bought  fh)m  the  plaintiffs.  I  have  gone 
through  the  facts  which  are  really  in  dis- 
pute, and  I  now  come  to  the  remainder  of 
this  report,  the  question  upon  which 
really  is — applying  the  law  to  the  £stcts, 
which  I  have  held  to  be  proved — ^what 
damages  are  the  plaintiffs  entitled  to  f 

I  must  mentioni  before  I  go  into  that 
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point,  one  matter  which  wafi  argued  by 
Mr.  Aston,  though  not  by  Mr.  Cohen. 
He  said  that  what  the  plaintiffs  were 
claiming  here  was  at  one  and  the  same 
time  to  get  an  account  of  profits  and 
damages.  But  that  is  entirely  wrong.  A 
patentee  who  succeeds  cannot  get  an  ac- 
count of  profits,  and  also  damages,  because 
the  relief  in  each  case  stands  on  a  different 
footing.  If  he  takes  profits  he  adopts 
that  which  was  done  by  the  infringers, 
and  claims  himself  the  profits  which  have 
been  made  by  the  exercise  of  the  inven- 
tion. But  here  profits  are  only  referred 
to  for  the  purpose  of  seeing  what  is  the 
proper  measure  of  damages  to  which  the 
plaintiffs  are  entitled.  In  my  opinion, 
the  objection  which  was  taken  by  Mr. 
Aston  entirely  fails.  One  must  see — and 
that  is  the  only  question  here — what  is 
the  proper  amount  of  damages  to  which 
the  plaintiffs  are  entitled,  treating  them 
as  claiming  damages  only.  I  now  take 
the  judgment  of  Lord  Macnaghten  in  The 
United  Horse  Shoe  and  NaU  Company  v. 
Stewart  (1),  not  because  it  is  a  matter 
which  depends  upon  his  judgment,  but 
because  it  has  been  very  much  relied  upon 
by  Mr.  Justice  Kekewich,  and  also  here, 
that  the  loss  must  be  "the  natural  and 
direct  consequence  of  the  respondents* 
acts."  That  is  the  rule  to  guide  us.  Here 
what  is  found  by  the  referee  is  this :  That 
but  for  the  wrongful  acts  of  the  defen- 
dants, the  plaintiffs  would  have  sold  at 
the  original  prices  those  bustles  which  in 
fact  they  sold  at  the  lower  price,  and 
those  which  the  defendants  themselves 
sold  at  a  lower  price — ^that  is  to  say, 
they  would  have  made  all  these  sales 
unless  the  defendants  had  taken  some  of 
them  instead  of  the  plaintiffs,  and  they 
would  have  sold  all  that  they  did  sell  at 
their  original  price.  That  is  what  he 
finds,  and  that  is  the  loss  in  respect 
of  which  the  plaintiffs  are  entitled  to 
damages,  and  in  my  opinion  the  loss 
on  these  findings  is  the  direct  and 
natural  consequence  of  the  wrongful  acts 
done  by  the  defendants.  If  there  had 
been  no  interference  or  infringement  by 
the  defendants,  the  plaintiffs  would  have 
been  the  only  persons  who  could  have 
made  these  bustles.  Then,  if  they  could 
have  sold  at  the  higher  price  all  which  in 
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jact  th67  did  sell  at  the  lower  prices,  and 
all  whidi  the  defendants  sold  at  the  price 
which  they  got,  it  is  clear  that  the  acts  of 
the  defendeoits  have  caused  this  loss  to 
them,  and  that  is  the  loss  in  respect  of 
which  they  are  entitled  to  damages. 

But  then  there  is  another  rule  which 
must  always  be  observed  when  damages 
are  claimed  by  a  person  whose  rights 
have  been  interfered  with — namely,  that 
he  must  do  what  he  can  not  to  increase 
the  loss  unnecessarily.  Here,  what  the 
official  referee  has  given  to  the  defendants, 
in  diminution  of  the  claim  which  the 
plaintifis  are  entitled  to  make  for  the 
direct  consequence  of  the  loss  caused  by 
the  wrongful  acts  of  the  defendants,  is 
this :  he  has  brought  into  account,  in  fisu^, 
all  that  they  themselves  got  by  selling, 
and  he  has  brought  into  account  all  the 
profits  on  the  increased  sales  which  were 
the  ocmsequence  of  the  diminution  of 
price;  but  can  the  defendants  say  that 
the  plaintifis  ought  to  have  made  more 
profits)  Can  they  say  that  they  ought 
not  to  have  acted  as  they  did  in  order  to 
get  what  profits  they  could,  notwithstand- 
ing the  wrongful  acts  of  the  defendants) 
Now,  we  know  how  it  is  that  the  plaintiffs 
have  in  fact  only  got  the  reduced  price 
which  they  did.  It  is  in  consequence  of 
the  action  of  the  defendants,  who,  as  soon 
as  ever  the  plaintifis  brought  down  their 
price  to  the  price  the  defendants  had 
adopted,  again  lowered  their  price,  and 
forced  the  plaintiffs  to  reduce  their  price 
so  as  to  prevent  themselves  from  being 
kept  out  of  the  market  and  left  to  seU 
nothing.  There  was  the  evidence  of  Mr. 
Stokes,  the  person  acting  for  the  plaintifis, 
and  also  travelling  for  them,  that  some 
persons  said,  "  We  cannot  buy  yours ;  the 
defendants  are  selling  them  at  a  cheaper 
rate,  and  we  cannot  of  course  take  them  " ; 
and  it  is  very  evident  that  the  plaintifis 
here  were  put  under  the  necessity  of  re- 
ducing their  price  in  consequence  of  the 
wrongful  act  of  the  defendaiits  in  selling 
these  articles,  and  selling  them  at  a  lower 
rate  than  that  at  which  the  plaintiff,  who 
were  the  rightful  owners  of  the  property, 
were  selling  theirs. 

I  must  advert  here  to  an  argument  that 
was  pressed  upon  us — ^namely,  that  here  the 
defendants  say  that  they  were  only  imi* 
YoL.  69.— Ohaho. 
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tating,  or  only  making  one  set  of  bustles. 
There  were  one-row,  two-rows,  and  three- 
rows,  and  they  were  only  making  three- 
rows.  We  have  had  the  various  bustles 
produced  to  us  here,  and  we  could  see 
that  there  was  so  much  similarity  between 
all  these  bustles  that  if  the  plaintifis  re- 
duced the  price  of  one  particular  bustle 
they  must  necessarily,  if  they  hoped  to 
sell  the  others  at  all,  reduce  the  price  of 
those  others.  There  were  minute  dif- 
ferences, no  doubt,  as  between  the  different 
bustles  which  were  sold  by  the  plaintiffs ; 
but  when  we  looked  at  them  there  was 
that  very  great  similarity  that  if  one  was 
reduced  in  price,  unless  they  gave  up  the 
manufacture  and  sale  of  the  others,  they 
must  necessarily  have  reduced  the  price  of 
the  others.  Although  it  is  true  that  at  one 
time  the  price  of  one  of  these  which  had  been 
lowered  was,  as  was  said,  raised,  yet  that 
may  have  been  in  consequence  of  some 
particular  fancy  of  the  public,  or  the  ladies, 
to  take  this  particular  bustle,  which  en- 
abled the  plaintiffs,  notwithstanding  the 
acts  of  the  defendajits,  to  raise  the  price 
of  that  particular  bustle ;  and  that  was  for 
the  benefit  of  the  defendaiits  really,  because 
it  to  a  certain  extent  lessened  the  claim 
for  damages  which  the  plaintifis  make 
against  them  under  the  finding  that  they 
could  have  sold  the  whole  of  the  bustles 
which  in  fact  were  sold  at  the  original 
prices  but  for  the  acts  of  the  defendants. 
Therefore,  in  my  opinion,  the  plaintiffs 
are  entitled  here  to  have  the  larger 
amount  of  damages — ^namely,  8,626^. — 
which  the  official  referee  has  given  to 
them.  Mr.  Justice  Kekewich  gave  them 
only  1,654^.,  I  think  on  a  misapprehension 
of  the  reasoning  of  Lord  Macnaghten  in 
the  case  of  The  United  Horse  Shoe  and 
NM  Compomy  v.  Stewart  (1).  As  I  have 
already  stated,  I  think  that  Mr.  Justice 
Kekewich  misapplied  that  judgment.  Lord 
Macnaghten  was  dealing  with  an  entirely 
different  case.  He  was  not  dealing  with  a 
case  where  the  defendants  were  manu&c- 
turing  an  article  which  could  only  be 
made  by  the  plaintiffs,  but  where  they 
were  manufietcturing  a  thing  which  the 
plaintiffs  had  particular  machinery  for 
mitlring  •  and  there  was  in  the  market  a 
competition  of  nails  very  similar  to  those 
which  the  plaintifis  made  more  cheaply  by 
SK 
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their  machinery  j  and  the  defendants  had 
been  making  a  good  many  of  these  nails, 
and  selling  them,  using  the  machinery  for 
which  the  plaintiffs  had  a  patent.  But 
the  plaintiffs  had  not  merely  followed 
the  lead  of  the  defendants  in  reducing 
their  prices,  they  had  always  gone  a  little 
before  the  defendants  in  reducing  their 
prices,  and  had  reduced  their  prices  below 
those  at  which  the  defendants  were  selling. 
The  prices  were  a  certain  sum,  from  which 
was  deducted  a  varying  discount,  and  the 
discount  allowed  by  the  plaintifis  was 
always  greater  than  that  allowed  by  the 
defendants.  Therefore  the  Lord  Ordi- 
nary came  to  the  conclusion  that  the 
reduction  of  the  price  was  made  in  conse- 
quence of  the  competition,  not  only  of  the 
defendants,  but  of  other  persons  in  the 
market.  It  was  really  an  operation,  there- 
fore, in  trade  in  order  to  oust  others  who 
were  interfering  with  them  by  a  lawful 
competition;  and  that,  I  think,  is  what 
Lord  Macnaghten  is  speaking  of,  because 
he  is  dealing  with  a  case  where  the  plain- 
tiffs had  sought  to  vie  in  the  market  with 
open  competition,  not  only  to  meet  the 
effects  of  the  wrongful  competition  of  the 
defendants,  but  generally  to  keep  them- 
selves ahead  in  their  sales  by  lowering 
their  prices,  in  consequence  not  only  of 
the  competition  of  the  defendants,  but  in 
consequence  of  the  competition  of  those 
who  were  lawfully  selling  and  competing 
with  the  plaintiffs.  In  my  opinion,  there- 
fore, that  decision  waa  not  one  applicable 
to  this  case.  There  the  plaint^  were 
seeking  to  get  aa  damages  from  the  defen- 
dants the  loss  which  they  had  sustained 
by  their  own  action,  which  is  entirely 
different  from  what  was  done  here,  be- 
cause here  it  is  found  (and  it  was  not  so 
found  by  the  Lord  Ordinary  in  the  case  in 
question)  that  the  plaintiffs  would  have 
sold  all  that  had  been  sold  at  the  original 
prices  if  it  had  not  been  for  the  wrongful 
acts  of  the  defendants. 

That  is  the  ground,  and  the  only 
ground,  of  their  claim  for  damages ;  and 
the  only  other  thing  that  comes  into  the 
matter  is,  by  what  amount  are  the  dam- 
ages payable  by  the  defendants  to  be  di- 
minished 1 — ^which  is  an  entirely  different 
question.  On  looking  at  Lord  Mac- 
naghten's  judgment,  it  appears  that  he 
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was  dealing  with  the  claim  for  this  reduc- 
tion of  price  as  a  claim  for  damages  on 
that  ground,  and  not  as  explaining  how 
it  was  that  the  plaintiffs  got  so  little, 
in  order  to  alleviate  and  diminish  the 
damages  to  be  paid  by  the  defendants. 
In  my  opinion,  that  decision  has  no  appli- 
cation to  the  present  case,  and  we  ought 
not  on  that  account  to  cut  down  the 
claim  of  the  plainti£fs  to  the  smaller  sum 
of  1,654^.,  which  is  only  the  sum  which 
the  defendants  in  fact  realised  by  the  sales 
made  by  them.  In  my  opinion,  the  appeal 
of  the  plaintifis  here  succeeds,  and  the 
cross  appeal  of  the  defendants  &ils. 

LiNDLEY,  L.J. — ^The  questions  which 
arise  on  this  appeal  are  based  upon  a  find- 
ing of  the  official  referee,  who  was  directed 
to  take  an  enquiry  as  to  damages  in  the 
usual  form  in  a  patent  action.  The  suc- 
cessful patentee,  whose  patent  has  been  in- 
fringed, has  the  option  whether  he  will 
take  an  account  of  profits  made  by  the 
person  infringing  his  patent ;  or,  if  that 
person  has  been  selling  at  so  low  a  price 
that  the  profits  are  small,  the  patentee  is 
entitled  to  an  enquiry  as  to  the  damages 
which  he  has  sustained  by  reason  of  the 
wrongful  acts  of  the  defendants.  The 
plaintifis  in  this  case  elected  to  take  the 
latter  form  of  enquiry — namely,  an  enquiry 
as  to  damages,  makmg  no  claim  to  profits 
at  all.  That  is  the  enquiry  with  which 
the  official  referee  had  to  deal,  and  the 
first  question,  and  the  question  in  my  mind 
on  which  everything  turns,  is  whether  the 
official  referee's  finding  as  to  the  &ct8  is 
right  or  wrong.  The  finding  which  is  of 
importance  is  this.  He  says  :  "  But  for 
the  defendant's  competition,  and  their 
selling  at  lower  prices,  the  plaintiffs  would, 
subject  to  the  allowances  mentioned  in 
paragraphs  2, 3,  and  4,  have  made  the  sales 
made  by  the  plaintiff  and  also  those  made 
by  the  defendants  at  the  plaintiffs'  original 
prices."  Now  that  is  a  finding  of  &ct,  and 
the  first  question  is  whether  that  is  in 
accordance  with  the  evidence  or  not.  I 
understand  that  finding  to  mean  this,  that 
notwithstanding  all  competition  from  other 
sources,  this  is  true  in  fisu^t,  that,  but  for 
the  defendants'  competition,  the  plaintififs 
would  have  sold  all  those  they  did  sell  and 
all  those  which  the  defendants  sold.  That 
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is  what  the  finding  really  means,  and  the 
question  is  whether  that  is  right. 

Now,  the  evidence  upon  that  is  con- 
flicting. That  there  was  some  competition 
in  the  trade  by  reason  of  other  bustles 
being  on  the  market  besides  these  braided 
wire  bustles  is  plain  enough  from  the  evi- 
dence; but  then,  when  we  ask  ourselves 
whether  the  evidence  warrants  the  conclu- 
sion of  the  referee,  I  am  not  prepared  to 
say  it  does  not.  I  am  not  at  all  prepared 
to  say,  after  reading  the  evidence  with 
some  care,  and  hearing  Mr.  Cohen's  ob- 
servations on  it,  that  the  official  referee 
is  wrong  in  coming  to  the  conclusion  he 
does  come  to,  that,  after  making  all  allow- 
ance for  competition  of  other  bustles,  it  is 
still  true  that,  but  for  the  defendants'  com- 
petition, the  plaintifis  would  have  sold  all 
they  did  sell  and  all  the  defendants  sold  at 
the  higher  prices. 

Now,  that  being  the  case,  I  accept  that 
as  a  £EUst ;  and  if  that  is  accepted  as  a  fiet^t 
it  appears  to  me  that  the  difference  be- 
tween this  case  and  the  Ilorae  Nail  C<Me 
(1)  is  plain  and  obvious. 

Now,  asfiuming  that  to  be  the  feet,  what 
are  the  damages  f  And  here  I  will  make 
the  observation  that  it  appears  to  me  to 
be  an  entire  fallacy  to  say  in  this  case 
that  the  plaintiffs  are  seeking  damages  for 
selling  at  reduced  prices.  They  are  not 
doing  anything  of  the  sort.  In  the  Scotch 
case  they  were,  and  it  was  precisely  that 
controversy  and  that  contention  of  theirs 
which  was  negatived  by  Lord  Macnaghten. 
In  the  Scotch  case  there  was  competition 
of  the  most  formidable  kind  of  other  nails 
besides  those  made  by  the  patentee's 
process,  and  entirely  exclusive  of  the  com- 
petition by  the  infringers  of  the  patent. 
If  one  looks  at  Lord  Kinnear's  judgment, 
which  is  to  be  found  at  vol.  3  of  the  Patent 
CaseSj  p.  144,  it  wiU  be  seen  that  his 
reasoning  is  based  entirely  upon  the  ab- 
sence of  the  fact  which  we  have  found 
here  by  the  official  referee.  The  patentees 
there  were  claiming,  or  seeking  to  claim, 
and  endeavouring  to  substantiate  not  the 
damages  properly  referable  to  and  occa- 
sioned by  the  wrongful  act  of  the  defen- 
dants, but  they  were  claiming  damages  in 
respect  of  this  reduction  of  prices.  Lord 
Kinnear  rejects  and  Lord  Macnaghten 
rejects  that;  and  when  you  come  to  look 
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at  Lord  Kinnear's  judgment,  which  throws 
some  light  on  Lord  Macnaghten's  judg- 
ment, it  will  be  seen  that  they  are  address- 
ing their  minds  to  a  claim  of  that  kind, 
and  are  not  dreaming  of  and  not  address- 
ing their  minds  at  all  to  the  case  where, 
notwithstanding  competition  of  rival  aiii- 
cles  in  trade,  there  is  proved  as  a  fact 
what  we  have  found  here  by  the  official 
referee. 

Now  what  are  the  fects  1  Is  the  official 
referee  wrong  in  the  principle  which  he 
has  followed  T  He  says,  "  I  proceed  on  the 
assumption  that  the  plaintiffs  would  have 
sold  at  the  origiaal  prices  all  they  did  in 
fact  sell,  plus  all  that  the  defendants  sold 
for  them."  He  says :  "  Very  well ;  that  is 
an  element  in  ascertaining  the  damage  " — 
subject  to  what  I  shall  presently  mention 
— "  that  is  the  measure  of  damages  which 
you  have  sustained  by  reason  of  the  de- 
fendants' wrongful  act."  But  then  he 
says :  "  You  cannot  have  all  that,  because 
you  have  not  sustained  in  fact  all  that  in- 
jury. You  have  sold  some  of  these  things 
at  reduced  prices;  you  must  give  credit 
for  what  you  have  received — of  course  you 
must."  That  reduces  the  damages  which 
otherwise  the  plaintiffs  would  have  claimed; 
and  if  the  defendants  say  to  the  plaintiffs, 
"  You  were  wrong  in  reducing  your  prices," 
the  answer  is,  "  You  forced  us,"  and  that 
answer  is  perfectly  conclusive.  The  de- 
fendants are  not  able  to  prove  that  the 
plaintiffs  have  increased  their  damages  by 
what  they  have  done,  or  that  they  might 
have  reduced  their  damages  still  more. 
They  have  done  nothing  of  the  sort.  What 
the  official  referee  has  done  seems  to  me 
to  be  perfectly  accurate.  He  has  first  of 
all  looked  on  one  side  of  the  account,  and 
said  what  would  have  been  their  loss  if 
that  loss  had  not  been  mitigated,  and  he 
gives  the  defendants  credit  for  the  siun  by 
which  it  has  been  mitigated,  and  gives  the 
plaintiffs  the  rest.  That  appears  to  me 
absolutely  right,  and  absolutely  in  accord- 
ance with  what  Lord  Macnaghten  says  is 
the  sole  question.  "  The  sole  question  is, 
what  was  the  loss  sustained  by  the  appel- 
lants by  reason  of  the  unlawful  sale  of  the 
respondents'  nails  1  The  loss  must  be  the 
natural  and  direct  consequence  of  the  re- 
spondents' acts.  In  the  first  place,  I  think 
the  claim  for  loss  of  profit  by  reason  of 
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the  reduction  of  price  must  be  rejected." 
It  appears  to  me  that  that  is  absolutely 
right,  and  I  cannot — ^perhaps  it  is  defec- 
tive imagination — put  to  myself  a  case 
where  it  can  be  right  that  a  plaintiff  can 
claim  as  damages  the  loss  he  has  sustained 
by  reducing  his  prices.  It  has  no  analogy 
to  this  case  at  aU.  I  see  they  tried  to  do 
it  in  the  Scotch  case,  but  when  the  plain- 
tiff shapes  his  case  right,  and  when  he 
says,  "  I  claim  as  damages  the  loss  which  I 
have  sustained  by  your  wrongful  conduct," 
the  plaintiff  puts  his  case  on  a  basis  which 
is  perfectly  correct  and  is  sound. 

It  appears  to  me,  therefore,  that  Mr. 
Justice  Kekewich  has  misunderstood  that 
judgment  of  Lord  Macnaghten,  and  that, 
but  for  that,  he  would  have  delivered  the 
same  judgment  which  we  think  is  right, 
and  that  is  to  give  the  plaintiffs  these  very 
large  damages.  I  had  no  idea  myself,  not 
being  in  the  bustle  trade,  that  the  profits 
on  the  sales  of  bustles  were  so  large ;  but 
it  seems  to  be  a  most  lucrative  trade,  and 
those  who  have  done  wrong  to  the  plain- 
tiffs must  pay  compensation  for  the  wrong 
they  have  inflicted  upon  them. 

LoPES,  L.J. — ^This  case  really  depends 
on  the  findings  of  the  official  referee,  and 
the  first  question  we  have  to  consider  in 
this  cross  appeal  is  this :  Are  the  findings 
of  the  official  referee  to  be  set  aside,  or  are 
they  to  standi  There  is  no  doubt  that 
there  was  much  conflicting  evidence  which 
was  laid  before  the  official  referee  with 
reference  to  the  views  of  the  plaintiff  and 
defendants ;  but  the  evidence,  taken  as  a 
whole,  and  carefully  considered,  to  my  mind 
is  such  as  justified  the  official  referee  in 
finding  as  he  has.  The  only  doubt  that  I 
had  was  whether  the  official  referee  had 
taken  into  consideration  the  effect  of  the 
competition  of  what  I  may  call  the  non- 
infrmging  bustles.  We  have  had  an 
opportunity  of  seeing  the  official  referee, 
and  in  effect  what  he  says  is  this :  That 
there  was  really  no  competition,  that 
nobody  who  wanted  an  infringing  bustle 
would  think  of  buying  a  non-infringing 
bustle;  the  superiority  of  the  infringing 
bustle  was  too  marked  for  any  such  com- 
petition. He  says  that  this  point  was 
present  to  his  mind,  and  on  the  evidence 
he  came  to  the  conclusion  which  we  find 


tN.a 

App. 

in  his  report.  The  offidal  referee  had 
an  opportunity  of  seeing  and  hearing  the 
witnesses,  and  hearing  the  very  able  argu- 
ments of  the  learned  counsel  who  addreeeed 
him.  I,  therefore,  am  unable  to  say  that 
the  official  referee  was  wrong  in  those  find- 
ings. Then  if  the  findings  are  to  stand, 
what  damages  are  the  plaintiffs  entitled 
tot  They  are  entitled  to  all  the  loss 
occasioned  by  the  wrongful  act  of  the  de- 
fendants. 

Now  what  is  that  in  this  case  I  It  is 
the  loss  of  profits  which  the  plaintiffs 
would  have  made  at  their  original  prices, 
for  the  official  referee  has  found — and  that 
is  the  most  cogent  part  of  his  finding — 
that,  except  for  the  competition  of  the  de- 
fendants, the  plaintiff  would  have  sold  at 
their  original  prices.  But  at  the  same 
time  it  has  occurred,  and  properly  so,  to  the 
official  referee,  that  in  consequence  of  the 
defendants'  reduction  in  prices  the  sales 
both  by  the  defendants  and  the  plaintiffs 
have  been  increased — that  there  has  been 
a  greater  sale  of  these  patented  bustles  in 
consequence  of  the  reduction  by  the  plain- 
tiffs and  defendants  than  there  would  have 
been  at  the  original  prices.  It  has  also 
occurred  to  the  official  referee — andl  think 
rightly— that  the  plaintiffs  have,  by  the 
sale  of  the  defendants,  benefited  to  some 
extent  by  the  connection  of  the  defendants; 
and  taking  these  matters  into  considera- 
tion he  has  made  a  reduction  on  account 
of  the  greater  sale  that  has  happened  in 
consequence  of  this  reduction  of  price.  Now 
when  he  has  done  this,  in  my  opinion  all 
that  remams— that  is,  the  8,625/.  19«.  \0d. 
— ^is  the  direct  and  natural  result  of  the 
defendants'  wrongful  act. 

Now  the  learned  Judge  in  his  judgment 
seems  to  have  relied  on  the  case  of  The 
United  Horse  Shoe  and  NaU  Company  v. 
Stevoart  (1).  I  think  the  learned  Judge, 
if  I  may  so,  has  misunderstood  the  opinion 
of  Lord  Macnaghten  in  that  case,  because 
it  is  upon  his  opinion  that  he  has  acted. 
It  seems  not  to  have  occurred  to  the 
learned  Judge  that  in  that  case  there  were 
no  such  findings  as  in  this  case.  It  was 
not  there  found  that  the  plaintiffs  were 
compelled  to  reduce  their  prices  owing 
to  the  defendants'  reduction ;  nor  was  it 
found  that  the  plaintiffs  would  have  sold 
at  their  original  prices  except   for  the 
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competition  by  the  defendants.  Any  loss 
in  that  case  arising  from  the  reduction  in 
prices  was  not  attributable  to  the  defen- 
dants' wrongfiil  act,  but  arose  from  the 
voluntary  act  of  the  plaintiffs,  who,  appre- 
hensive of  competition  in  other  quarters, 
took  the  initiative  there,  and  voluntarily 
reduced  their  prices  when  there  was  no 
reduction  by  the  defendants.  In  that 
case  the  plaintifis  were  claiming  for  a  re- 
duction which  waa  most  clearly  not  caused 
by  the  defendants'  acts.  I  think  when 
that  statement  is  made,  it  entirely  explains 
the  distinction  between  that  case  and  the 
present,  and  to  my  mind  that  case  has  no 
application  whatever.  I  think  that  the 
plaintiffs  are  entitled  to  the  amount  of 
8,625/.  19«.  IM,  which  has  been  found 
by  the  official  referee,  and  the  result  is 
that  the  plaintiffs'  appeal  succeeds,  and  the 
defendants'  fails. 

SolicitorB  —  Bum  k   Berridge,  for   plaintiffs; 
Witham,  Lambert  k,  Boskel^  for  defendants. 
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Kekewics,  J. ' 

1890. 
Feb.  24, 

Infaml — Marnage  Settlement — CorUract 
hy  Infcmt — VoidaMe  Contract — InfamJt^ 
RdiefAot,  1874  (37  dc  38  ViU.  o.  62). 

The  Infomte'  Relief  Act,  1874,  doee  not 
apply  to  a  marriage  settlement  executed  by 
am,  irifaaU;  hut  siush  a  settlement  is,  as 
against  the  infomty  voidable  only — that  is 
to  say,  vaUd  v/ntU  repudiated  within  the 
time  amd  in  the  manner  allowed  by  law. 

Ex  parte  Jones  (50  Law  J.  Rep.  Chanc. 
673;  Law  Rep.  18  Ch.  D.  122)  explained. 

The  plaintiff,  being  at  the  date  of  the 
settlement  hereafter  mentioned  eighteen 
years  of  age,  domiciled  in  England,  and 
entitled  to  certain  personal  property  con- 
tingently upon  her  attaining  twenty-one 
years  or  being  married,  and  being  also 
entitled  to  a  reversionary  interest  in  other 
property  both  real  and  personal,  inter- 
married with  the  defendant,  Cleorge  Dixon, 
a  domiciled  Scotchman,  on  the  24th  of 
April,  1878. 


App. 

By  a  deed  of  settlement  or  marriage 
contract  in  the  Scotch  form,  and  executed 
on  the  19th  and  21st  of  January,  1878, 
by  the  defendant  George  Dixon,  the  plain- 
ts and  her  mother,  as  her  guardian,  and 
the  trustees,  all  the  plaintiff's  property 
was  brought  into  settlement.  The  income 
of  the  trust  property  was  applied  in  accord- 
ance with  that  settlement  until  some  short 
time  after  the  dissolution  of  the  marriage, 
which  took  place  on  the  2nd  of  August, 
1883,  by  a  Scotch  decree,  in  an  action 
at  the  instance  of  the  defendant  George 
Dixon.  Thereupon  the  defendant  George 
Dixon  and  the  trustees  asserted  that  the 
plaintiff  had  forfeited  all  interest  imder 
the  settlement.  The  plaintiff  by  the  pre- 
sent action  claimed,  with  other  relief,  a 
declaration  that  the  settlement  or  contract 
was  void  or  voidable. 

One  child  only  had  been  bom  of  the 
marriage — ^namely,  the  defendemt  George 
Clifford  Dixon. 

An  order  had  been  made  that  certain 
preliminary  points  of  law  should  be  argued 
and  determined  before  the  trial  of  the 
action,  some  of  those  questions  relating 
to  Scotch  law  only. 

Two  questions  of  English  law  were  now 
argued  as  preliminary  points — namely, 
first,  whether  the  contract  was  void  ah 
initio  y  secondly,  whether  the  contract  was 
voidable  ah  initio. 

It  was  admitted  on  behalf  of  the  defen- 
dants that,  having  regard  to  the  decision 
in  Cooper  v.  Cooper  (1),  it  could  not  be 
disputed  that  the  question  of  the  capacity  of 
the  plaintiff  to  bind  herself  by  the  contract 
must  be  determined  by  the  law  of  her 
domicil — ^namely,  English  law. 

The  preamble  of  the  In&nts'  Relief  Act, 
1874,  is  as  follows  :  '^  Whereas  it  is  expe- 
dient to  amend  the  law  aa  to  the  contracts 
of  in&nts,  and  as  to  the  ratification  made 
by  persons  of  full  age  of  contracts  made 
by  them  during  infaincy,  and  as  to  neces- 
saries." 

Section  1  of  the  Act  provides  as  follows : 
"All  contracts,  whether  by  specialty  or  by 
simple  contract,  henceforth  entered  into 
by  infants  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or 
to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with 
(1)  Law  Bep.  13  App.  Cas.  88. 
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infimts,  shall  be  absolutely  void  :  Provided 
always  that  this  enactment  shall  not  in- 
validate any  contract  into  which  an  infant 
may,  by  any  existing  or  future  statute,  or 
by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  are  now  by  law 
voidable." 

Section  2  is  as  follows :  "  No  action 
shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  made 
after  full  age  of  any  promise  or  contract 
made  during  infancy,  whether  there  shall 
or  shall  not  be  any  new  consideration  for 
such  promise  or  ratification  after  full  age." 

Warmington,  Q.C,  and  T,  Eibton,  for 
the  plaintiff. — ^The  contract,  not  having 
been  made  under  the  In&nts'  Settlement 
Act,  1865,  was  void  ab  initio.  The  pro- 
visions of  section  1  of  the  Infants'  Belief 
Act,  1874,  make  all  contracts  with  infants 
absolutely  void.  The  preamble  shews  that 
the  Act  was  intended  to  apply  to  all  con- 
tracts of  infants.  If  the  first  words  of 
section  1,  "all  contracts,"  do  not  have 
their  literal  meaning,  the  subsequent  pro- 
viso and  exception  are  unnecessary  and 
nugatory.  It  has  been  decided  tlmt  the 
section  applies  to  all  contracts  by  infants, 
except  those  which  are  expressly  excepted 
— Ex  parte  Jones  (2). 

The  three  contracts  specified  in  the 
section  are  mentioned  merely  by  way  of 
example. 

The  decisions  on  section  2  of  the  Act 
illustrate  the  wide  construction  which  the 
Courts  place  upon  the  Act — Coxhead  v. 
MuUis  (3),  £x  parte  Kibble  ;  in  re  Onslow 
(4),  Northcote  v.  Doughty  (5),  Ditcham 
V.  WorraU  (6),  and  Kingsman  v.  Kings- 
man  (7). 

S.  EaU,  Q.Cy  and  K  Ford,  for  the  de- 
fendants.— ^The  settlement  is,  as  against 

(2)  50  Law  J.  Bep.  Chanc.  G73;  Law  Rep. 
18  Ch.  D.  109. 

(3)  47  Law  J.  Rep.  C.P.  761 ;  Law  Rep. 
8  C.P.  D.  439. 

(4)  44  Law  J.  Rep.  Bankr.  63;  Law  Rep. 
10  Chanc.  873. 

(G)  Law  Rep.  4  C.P.  D.  885. 

(6)  49  Law  J.  Rep.  C.P.  688 ;  Law  Rep. 
6  C.P.  D.  410. 

(7)  50  Law  J.  Rep.  Q.B.  81 ;  Law  Rep. 
6  Q.B.  D.  122. 


the  plaintiff,  voidable  only,  and  not  abso- 
lutely void.  It  is  like  a  contract  induced 
by  firaud  and  valid  until  rescinded^  and 
not  invalid  until  confirmed — Oakes  v. 
Turquand  (8).  Section  1  of  the  Act  only 
renders  void  the  contracts  expressly  there 
mentioned.  The  decisions  of  the  Couits 
upon  section  2  throw  no  light  upon  the 
present  question. 

The  proviso  in  section  1  only  operates 
to  except  contracts  which  would  otherwise 
come  within  the  first  part  of  the  sectioa. 
The  proviso  was  inserted  as  a  matter  of 
caution. 

Warmingt07if  Q,C,,  replied. 

Cur,  adv,  vuU. 

Kbkewich,  J.  (on  Feb.  28). — On  the 
argument  of  the  point  of  law  which  has 
now  to  be  decided,  the  In&nts'  Belief  Act, 
1874,  was  freely  criticised.  Further  con- 
sideration has  convinced  me,  not  only  that 
the  questions  then  discussed  were  real  and 
serious,  but  that  there  are  many  others 
of  at  least  equal  difficulty.  It  is  not, 
however,  convenient  to  discuss  the  pro- 
visions of  the  Act  further  than  is  neces- 
sary for  the  decision  before  me,  and  I 
must  not  be  understood  to  intimate  an 
opinion  on  any  questions  not  decided. 
Nor  is  it  necessary  to  discuss  at  length 
the  law  respecting  infants'  contracts  inde- 
pendently of  the  Act.  Suffice  it  to  say 
that  such  contracts  are,  with  some  excep- 
tions or  qualifications,  which  there  is  no 
need  here  to  specify,  voidable — ^wbich 
term  I  understand  to  mean  that  they  are 
valid  until  repudiated.  It  was  suggested 
in  argument  that  "  voidable  "  may  equally 
well  signify  "invalid  until  confirmed," 
but  to  my  mind  that,  apart  from  the 
ordinary  use  of  language,  does  not  ex- 
press the  technical  sense  of  the  word. 
As  regards  those  contracts  which  operate 
as  covenants  and  affect  property,  I  appre- 
hend that  you  must  look  back  to  the  date 
of  the  contract  for  the  purpose  of  ascer- 
taining its  operation,  and,  unless  th«:« 
has  been  a  subsequent  repudiation  within 
the  limits  of  time  and  in  the  manner 
allowed  by  law,  treat  it  as  binding  the 
property  according  to  the  expressed  in- 
tention of  the  instrument.     For  that  I 

(8)  36  Law  J.  Rep.  Chanc  949;  Law  Repw 
2  £.  &  I.  App.  82i>. 
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have  the  high  authority  of  Sir  George 
Jessel,  who,  in  Smith  v.  Luccts  (9),  says : — 
"  If,  therefore,  this  is  a  covenant  to  settle 
the  future-acquired  property  of  the  wife, 
and  nothing  more  is  done  by  her,  the 
covenant  -mR  bind  the  property.  There 
is  no  reason,  so  far  as  I  am  aware,  for 
distinguishing  a  voidable  covenant  from 
any  other  covenant ;  till  it  is  avoided  it  is 
a  binding  covenant."  There  are,  no  doubt, 
to  be  found  expressions  of  other  Judges 
apparently  in  conflict  with  this — as,  for 
instance,  the  language  of  Lord  Caims  in 
Codrington  v.  Codrington  (10);  but  it 
must  be  borne  in  mind  that  in  cases  of 
that  class  (to  which  this  also  belongs)  the 
qwmdam  infant  is  claiming  to  repudiate 
the  settlement,  and  other  parties  are  en- 
deavouring to  set  up,  adversely  to  that 
claim,  conduct  or  acts  equivalent  to  ratifi- 
cation. The  language  of  judgments  in 
such  cases  is  directed  to  those  contentions, 
and  must  not  readily  be  construed  as 
expressing  a  difference  from  Sir  George 
Jessel's  statement  of  the  law.  This  so 
&r  brings  the  case  in  hand  within  sec- 
tion 1  of  the  In&nts'  Belief  Act,  1874, 
that  it  takes  it  out  of  the  proviso.  In 
other  words,  the  contract,  being  voidable, 
is  not  by  the  proviso  excepted  from  the 
operation  of  the  earlier  part  of  the  sec- 
tion. Before  considering  that  earlier  part, 
let  me  put  aside  the  decisions  which  have 
been  quoted  on  section  2 — decisions  mainly 
directed  to  the  question  whether  a  pro- 
mise of  marriage  is  a  contract  within  it ; 
and,  if  so,  what  is  the  proper  application 
to  such  a  promise  of  the  provision  re- 
specting ratification.  I  do  not  say  that 
it  was  useless  to  refer  to  those  authorities. 
The  case  could  not  have  been  thoroughly 
argued  without  a  reference  to  them,  and 
at  one  time  I  thought  that  they  would 
throw  more  light  on  the  question  for  my 
decision  than  they  now  appear  to  do.  In 
the  result  I  pass  them  by  with  less  hesita- 
tion, because  I  find  it  difficult  to  con- 
nect the  Ist  and  2nd  sections  of  the  Act 
together  so  as  to  make  a  coherent  whole, 
and  I  do  not  understand  how,  if  the 
2nd  section  receives  the  wide  construc- 
tion which  was  given  to  it  by  the  Lord 

(9)  Law  Rep.  18  Ch.  D.  631. 

(10)  45  Law  J.  Bep.  Chanc.  660;  Law  Bep. 
7  B.  &  L  App.  854. 


Chief  Justice  in  Coxhead  v.  MuUta  (3), 
there  is  much,  if  anything,  left  for  the 
operation  of  the  1st  section.  This  puzzle, 
if  it  be  one,  I  must  leave  for  solution 
elsewhere  or  on  another  occasion.  The 
contract  in  this  case  is  what  is  sometimes 
termed  a  marriage  contract,  but  the  more 
femiliar  description  to  us  is  that  of  a 
marriage  settlement.  Is  a  contract  of 
that  character  within  the  purview  of  the 
Act  1  For  the  present  purpose  one  need 
not  closely  distinguish  between  settle- 
ments purporting  to  operate  by  way 
of  grant,  and  settlements  operating 
only  by  way  of  covenant.  The  particular 
settlement  is  of  the  latter  kind,  and  is 
therefore  essentially  a  contract.  It  was 
said  that  this,  and,  indeed,  every  other 
contract  into  which  an  in&nt  can  possibly 
enter,  must  be  within  the  statute,  because 
it  is  an  Act  to  amend  the  law  as  to  con- 
tracts of  infajits,  and  therefore  all  contracts 
of  infimts  must  be  affected  by  it.  The 
argument  having  been  advanced,  I  have 
thus  noticed  it ;  but  a  branch  of  law  is  no 
less  amended  because  some  sub-divisions 
of  it  are  imtouched  by  the  amendments. 
Take  at  a  venture  the  Trustee  Act,  1888, 
which  is  stated  to  be  an  Act  to  amend  the 
law  relating  to  the  duties,  powers,  and 
liabilities  of  trustees.  One  would  not  ex- 
pect to  find  every  duty,  every  power,  and 
every  liability  brought  within  the  purview 
of  the  Act,  nor  is  it,  in  fiact,  thus  exten- 
sive. A  more  plausible  argument  was 
raised  on  the  words  "  all  contracts,"  with 
which  the  1st  section  conmiences.  The 
next  seven  words  are  doubtless  parenthe- 
tical; but  omitting  them,  and  omitting 
also  the  exception  of  contracts  for  neces- 
saries, it  was  urged  that  the  particular 
contracts  mentioned  were  mentioned  only 
as  examples,  and  without  any  intention  to 
cut  down  the  universality  of  "all  con- 
tracts." This  argument  claimed  and  de- 
rived support  from  the  proviso,  of  which, 
according  to  the  ordinary  rules  of  con- 
struction, the  effect  must  be  to  except  out 
of  the  earlier  part  of  the  section  some- 
thing which,  but  for  the  proviso,  would  be 
within  it.  Therefore,  it  is  said,  the  sec- 
tion is  intended  to  cover  every  contract 
by  law  voidable,  and  the  contract  in  ques- 
tion being  of  that  character  the  section 
covers  tlmt.     The  answer  to  this  argu- 
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ment  is  found  in  the  true  construction  of 
the  proviso.    The  meaning  of  the  proviso 
that  the  enactment  shall  not  ini^date 
any  contract,  &c.,  is  that  no  contract  which 
the  enacting  part  would  hy  force  of  lan- 
guage render  void  shall  be  so  rendered  if 
it  Mis  within  a  specified  class.      It  may 
be,  and  I  think  it  is,  difficult  to  determine 
precisely  what  is  comprehended  in  that 
class,  and  the  difficulty  is  increased  by  the 
sweeping  exception  with  which  the  section 
concludes.     Still,  I  think  it  would  not  be 
right  to  construe  the  proviso  as  enlarging 
the  class  of  contracts  falling  within  the 
enactment,  when  it  can  be  fairly  and  pro- 
perly construed  without  attributing  to  it 
that  effect.      The    enactment,  standing 
alone,  is,  in  my  judgment — ^but  subject  to 
a  remark  to  be  presently  made — free  from 
difficulty.     The  contracts  specified  are  of 
three  classes — ^first,  contracts  for  the  re- 
payment of  money  lent;  secondly,  con- 
tracts for  goods  supplied;   and,  thirdly, 
accounts  stated.     To  all  contracts  of  these 
classes  the  enactment  is  expressly  applied, 
and  contracts  of  other  elates  remain  im- 
affected.     That  seems  to  me  to  be  the 
plaiQ  meaning  of  the  language,  and  I  can 
discern  no  reason  for  placing  a  forced  con- 
struction on  it.     It  ia  said  that  I  am  not 
at  liberty  to  follow  the  bent  of  my  own 
opinion  on  this  point,  and  that  it  has  been 
otherwise  decided  by  Judges  to  whose  au- 
thority I  must  bow.    I  must  indeed  bow 
to  them,  and  should  not  hesitate  to  do  so 
if  I  thought  they  had  really  decided,  or 
even  expressed  a  definite  judicial  opinion 
on  that  point,  but  I  do  not.     In  JEx  parte 
Jones  (2)  Sir  George  Jessel  used  language 
which,  apart  from  the  contract,  certeinly 
&ivours  the  argument  which  I  am  rejecting. 
He  says  that  the  words  of  the  Act  apply 
to  all  contracts  of  an  infant  except  those 
which  are  expressly  excepted,  and  that  the 
words  ^'  are  of  universal  application.''   But 
he  was  considering  the  question  whether 
the  words  cover  trade  contracts  for  the 
supply  of  goods  as  well  as  those  into  which 
a   non-tra^ier,    or    a    trader  apart  from 
trading,  may  daily  enter ;  and  there  was 
no  occasion  for  him  to  consider — nor  do  I 
think  that  he  did  consider — whether  con- 
tracts wholly  dissimilar  to  those  specified 
in  the  section  were  intended  to  be  governed 
by  it.    There  really  is  no  other  authority 


which  can  fiiirly  be  cited  as  deciding  or 
expressing  a  de&iite  opinion  on  the  point. 
I  have  already  eliminated  the  cases  on  the 
2Ad  section,  which  include  Ex  parte 
Kihble;  in  re  Oneloto  (4) ;  but  I  revert  to 
Coxhead  v.  MuUte  {3)  to  say,  first,  that 
although  Lord  Coleridge  notices  the  argu- 
ment in  favour  of  the  restricted  meaning 
of  section  1,  he  does  not  either  uphold  or 
reject  it ;  and,  secondly,  that,  while  ap- 
plying it  differently — ^because  to  different 
language — I  venture  respectfully  to  agree 
with  hmi  that  it  is  better  "  to  suppose  Uiat 
Parliament  meant  what  Parliament  has 
clearly  said,  and  not  to  limit  plain  words 
iQ  an  Act  of  Parliament  by  consideration 
of  policy,  if  it  be  policy,  as  to  which  minds 
may  differ  and  as  to  which  decisions  may 
vary."  I  think  that  the  two  questions  of 
law  submitted  to  me  by  consent  ought  to 
be  answered  by  declaring  that  the  mar- 
riage contract  set  out  in  the  statement  of 
claim  was,  as  regards  the  plaintiff,  voidable, 
as  distinguished  from  void. 


Solicitors— 'Bennett  k  Leaver,  for  plaintiff; 
McEenna  &  Ck>.,  agents  for  Alexander  &  Co., 
Glasgow,  for  defendant. 


5,7.  3 


LAWBENOE  V.  HORTON. 


Chitty,  J. 

1890. 

May  6, 

Ancient  lAghte — OhstrtJiCtion — Manda- 
tory Injunction — Injury  completed  before 
Writ  issued. 

The  fact  that  a  building  which  obstructs 
<mcient  ligh4s  has  been  completed  before 
writ  issued,  wi^  ^not  prevent  the  granting  of 
a  mandatory  imjum^c^ien  for  its  removal. 
The  material  point  for  consideration  is  the 
state  of  the  new  buUding  when  the  plaintiff^ 
first  complains. 

Action  to  obtain  a  mandatory  injunc- 
tion for  the  removal  of  buildings  which 
the  plaintiffs  alleged  interfered  with  the 
access  of  light  to  their  premises. 

The  plaintiff  were  owners  in  fee  of  a 
house  at  Wolverhampton,  eighteen  feet  in 
height,  which  was    let   and  used  as  a 
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milliner's  shop,  and  also  of  four  cottages 
at  the  back  of  this  house,  nine  feet  six 
inches  in  height. 

The  defendants  were  entitled  to  land  at 
the  back  of  these  premises,  on  which  stood 
a  warehouse  of  about  the  same  height  as 
the  cottages,  and  the  plaintiJOrs  claimed  to 
have  enjoyed  for  upwards  of  twenty  years 
the  access  and  use  of  light  passing  over 
the  roof  of  this  warehouse  through  the 
back  windows  of  their  house  and  through 
the  windows  of  their  cottages. 

In  1889  the  defendants  pulled  down 
their  warehouse,  and  on  the  site  of  it  built 
a  new  warehouse  from  twelve  to  fourteen 
feet  higher  than  the  old  one,  so  as  to 
seriously  interfere  with  the  access  of  light 
to  the  plaintiffs'  cottages,  and  also  to  the 
windows  of  the  ground-floor  of  their  house, 
thus  making  it  extremely  inconvenient  to 
use  the  same  as  a  show-room,  as  it  had 
been  theretofore  used. 

The  plaintiffs,  on  becoming  aware  of  the 
defendants'  intention  to  raise  the  height 
of  their  building,  wrote  forthwith  on  the 
23rd  of  May,  1889,  asking  them  to  stop, 
to  which  the  defendants  answered  that  they 
had  instructed  their  builders  not  to  pro- 
ceed on  the  side  which  affected  the  plain- 
tiffs'buildings.  Nevertheless  such  build- 
ing was  continued,  and  on  the  28th  of 
May  the  writ  was  issued,  and  served  on 
the  1st  of  June,  with  notice  of  motion  for 
an  injunction,  but  in  the  interval  the 
exterior  of  their  new  building  had  been 
completed  and  roofed  in. 

On  the  evidence  the  Court  came  to  the 
conclusion  that  the  eff*ect  of  the  raising 
the  defendants'  building  was  to  cause 
serious  injury  to  the  plaintiffs. 

Whit^ome,  Q.C.,  and  Arthur  Underhill, 
for  the  plaintiffs,  asked  for  a  mandatory 
injunction. 

Romer,  Q.C.,  and  Wurtzburg,  for  the 
defendants.  —  The  Court  does  not,  in 
general,  grant  a  mandatory  injunction 
when  the  building  complained  of  is  com- 
pleted at  the  time  when  the  writ  is 
issued,  except  in  a  case  where  serious 
damage  will  result  to  the  plaintiff  from  the 
existence  of  such  building.  In  the  present 
case  damages  would  be  sufficient  relief. 

[They  referred  to  Isenberg  v.  The  East 
Vol.  69.— Chang. 


441 


India  Htruse  Estate  Compcmy  (1\  DureU 
V.  Pritchard  (2),  and  The  City  of  London 
Brewery  Company  v.  Tenn&nt  (3).] 

Whitehomey  in  reply. — ^When  the  right 
to  an  injimction  is  made  out,  the  fact  that 
the  acts  complained  of  were  done  before 
the  issue  of  the  writ  is  immaterial — Smith 
V.  Smith  (4). 

Chitty,  J. — ^The  question  is  as  to  the 
appropriate  remedy  to  be  applied  to  the 
wrong  the  defendants  have  inflicted  on 
the  plaintiffs.  The  wrong  is  an  obstruc- 
tion of  the  plaintiffs'  ancient  lights.  It  is 
said  on  the  part  of  the  defendants  that 
damages  are  sufficient  compensation — by 
which  is  meant,  not  the  damages  to  the 
date  of  the  writ,  as  was  formerly  the  case 
with  common  law  damages,  nor  the 
damages  to  the  date  of  the  assessment, 
which  is  the  present  ordinary  rule,  but 
compensation  in  lieu  of  injunction,  which 
the  Court  can  grant  so  as  to  relieve  the 
defendants  from  any  future  actions  on  the 
part  of  the  same  plaintiffs  and  all  those 
claiming  under  them.  On  the  other  hand, 
the  plaintiffs  say  that  in  the  circumstances 
of  this  case  a  mandatory  injunction  is  the 
appropriate  xemedy. 

It  is  quite  clear  that,  in  granting  man- 
datory injunctions,  the  Court  exercises  its 
discretion  with  caution,  as  it  does  in  all 
cases  in  which  it  grants  injunctions ;  and, 
in  deciding  whether  that  is  or  is  not  the 
appropriate  remedy,  it  has  regard  to  all 
the  circumstances  of  the  case.  It  is  not 
easy  to  lay  down,  and  I  should  not  attempt 
to  lay  down,  any  hard  and  fast  rule ;  and 
I  do  not  think  it  is  for  the  benefit  of  the 
piersons  whose  rights  are  taken  away  that 
there  should  be  such  a  rule  laid  down ; 
but  I  observe,  from  the  tiurn  of  this  case, 
that  there  seems  to  be  an  idea  that.  If  a 
building  can  be  run  up  before  the  writ  is 
issued,  it  can  be  maintained  in  at  least 
the  position  which  it  has  reached  at  that 

(1)  3  De  Gex,  J.  &  S.  263  ;  33  Law  J.  Rep. 
Chanc.  392. 

(2)  36  Law  J.  Bep.  Chanc.  223 ;  Law  Rep. 
1  Ch.  App.  244. 

(3)  43  Law  J.  Rep.  Chanc.  457 ;  Law  Rep. 
9  Ch.  App.  212. 

(4)  44  Law  J.  Rep.  Chanc.  630;  Law  Rep. 
20  Eq.  600. 
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time.  That  I  deny  altogether.  I  do  not 
think  it  right  to  allow  such  a  rule,  to  en- 
courage men,  whether  by  trickery  or  by 
using  despatch,  to  run  up,  as  is  often  done, 
the  particular  wall  that  is  nearest  to  the 
plaintifiTs  buildings,  leaving  the  rest  of  the 
building  behind  much  lower — ^that  is  to 
say,  not  building  in  the  ordinary  way.  I 
think,  in  regard  to  that  side  of  the  build- 
ing, it  is  material  to  consider,  as  one  of 
the  circumstances  of  the  case,  the  condition 
it  is  in  at  the  time  when  the  plaintiff  first 
makes  his  complaint.  If  he  finds  the 
building  is  not  then  completed,  and  he 
makes  his  complaint  and  issues  his  writ 
before  it  is  completed,  in  my  judgment  the 
Court  is  in  a  position,  if  the  other  circum- 
stances are  suMcient,  to  grant  a  mandatory 
injunction.  It  is  not  like  the  case,  which 
may  happen,  of  a  building  completed  in 
ignorance  of  the  plaintiff's  rights.  Again, 
I  am  not  laying  down  any  hard  and  fiist 
rule  with  regard  to  such  a  case  as  this — I 
decline  to  do  so.  But  I  say  the  circum- 
stance that  the  building  is  of  a  certain 
height  when  the  plaintiff  first  complains 
does  not  enable  the  defendants,  the  wrong- 
doers, to  say  that  at  least  it  shall  remain 
at  that  height,  and  that  there  shall  be  no 
mandatory  injunction  to  pull  It  down. 

[His  Lordship  then  proceeded  to  con- 
sider the  evidence  and  the  conduct  of  the 
defendants  in  not  stopping  their  building, 
and  concluded  to  grant  a  mandatory  injunc- 
tion in  the  form  of  that  granted  in  the  case 
of  Yates  v.  Jack  (5).] 


Solicitors— W.  H.  Underbill,  agent  for  H.  & 
J.  B.  Underbill  &  Lawrence,  Wolverbampton, 
for  plaintiffs ;  Sharpe,  Parkers  &  Co.,  agents 
for  Horton  &  Redfem,  Birmingbam,  for  de- 
fendants. 


(5)  35  Law  J. 
1  Ch.  App.  205. 


Rep.  Chanc.  6.39;  Law  Rep' 


[IN  THE  H0U8K   OF  LORDS.] 
1889.  ^  THE       MIDLAND      llAILWAT 

May  2,  3,  13.  >     coMPAmr  Ain>  othebs  v. 

Dec.  9.         )        ROBINSON. 

Raihoay — Mines  and  Minerals  under 
and  near  Railtoay — Ironstone  and  Lime- 
stone— Open  Quarrying — Notice  by  Owner 
of  InteTUion  to  work — Railways  Clauses 
Consolidation  Act ASi6  (8.<i&9  Vict.  c.  20), 
ss,  77,  78,  and  79. 

"  Minerals  "  m  sections  77  and  7Softhe 
Railways  Clauses  Consolidation  Act,  1845 
(8  dEr  9  Vict.  c.  20),  includes  minerals  tohidk 
are  got  by  open  quarrying  : — So  held,  by 
LoBD  Watson  and  Lord  Hebsghell,  dis- 
sentiente  Lobd  Macnaghten. 

Limestone  is  a  mineral  within  tJie  same 
sections. 

An  owner  is  not  justified  in  giving  a 
notice  under  section  78  unless  lye  has  a  bona 
fide  present  intention  to  work  the  minerals, 
but  it  is  immaterial  whether  he  intends  to 
work  them  himself  or  by  lessees  or  licensees. 

Decision  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  affirmed  one  of 
Chitty,  J.  The  proceedings  in  the  Courts 
below  are  reported  57  Law  J.  Rep.  Chanc. 
441 ;  Law  Rep.  37  Ch.  D.  386. 

The  action  was  brought  by  the  appel- 
lants for  an  ii\j  unction  to  restrain  the 
respondent  from  working  ironstone  and 
limestone  under  a  railway  belonging  to 
the  Midland  Railway  Company,  and  lands 
adjacent  thereto,  in  such  manner  as  to  in- 
jure the  railway. 

The  respondent  was  the  owner  of  the 
land  on  both  sides  of  the  railway,  and  the 
railway  was  constructed  on  land  acquired 
from  his  predecessor  by  the  Kettering, 
Thrapston,  and  Huntingdon  Railway  Com- 
pany under  a  Special  Act  which  incorpo- 
rated the  Railways  Clauses  Consolidation 
Act,  1845.  The  minerals  under  the  land 
so  acquired  were  not  included  in  the  oon-- 
veyance,  and  were  the  property  of  the 
respondent. 

On  the  25th  of  January,  1886,  the  re- 
spondent served  upon  the  Kettering, 
Thrapston,  and  Huntingdon  Railway  Com- 
pany notice  under  section  78  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  of 
his  intention  to  work  the  minerals,  con- 
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sisting,  tn^er  o^,  of  ironstone  and  lime- 
stone, under  the  railway  and  lands  adjacent. 
Some  negotiations  ensued  which  came  to 
nothing,  and  on  the  11th  of  August,  1887, 
this  action  was  commenced  by  the  ap- 
pellants, the  Midland  Railway  Company 
having  meanwhile  acquired  power  to  work 
the  nulway. 

A  motion  for  an  interim  ii^  unction  was 
heard  by  Chitty,  J.,  on  the  2nd  of  Decem- 
ber, 1887.  By  the  evidence  it  appeared 
that  the  custom  of  the  country  was  to 
work  the  limestone  and  ironstone  by  open 
quarrying.  The  minerals  under  the  adja- 
cent lands  had  been  leased  to  a  coal  and 
iron  company,  and  it  was  contended  that 
the  notice  was  bad  because  the  respondent 
was  precluded  by  the  lease  from  himself 
working  these  minerals.  Chitty,  J.,  being 
of  opinion  that  the  respondent  did  Ixma 
fide  intend  presently  to  work  the  minerals 
either  himself  or  by  his  lessees  or  licensees, 
held  the  notice  good,  and  dismissed  the 
action. 

His  decision  was  affirmed  by  the  Court 
of  Appeal. 

^*y^y>  ©.C,  and  Sir  A,  Watson  {Fhip- 
8on  Beale,  Q.G.,  and  W,  Baker  with  them), 
for  the  appellants. — The  woi-ds  "mines 
and  minerals  "  in  sections  77  et  seq.  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
are  confined  to  such  as  are  got  by  under- 
ground workings,  they  do  not  include  sub- 
stances obtained  by  open  quarrying — The 
Lord  Provost  of  Glasgow  v.  Farie  (1),  per 
Lord  Macnaghten,  on  similar  provisions  in 
the  Waterworks  Clauses  Consolidation  Act, 
1847.  This  is  in  accordance  with  the 
ordinary  meaning  of  "  mines,"  and  "  mine- 
rals "  was  not  intended  to  have  any  more 
extensive  meaning.  It  could  not  have 
been  intended  that  a  landowner  should 
have  the  right  to  break  up  the  sur&ce  of 
the  railway  and  convert  it  into  a  quarry. 
The  decision  of  Kindersley,  V.C.,  in  Bar- 
viU  V-  Boper  (2)  is  strongly  in  fovour  of 
the  appellants,  and  Bell  v.  Wilson  (3)  also 
supports  their  contention.  The  distinc- 
tion between   mines  and  quarries  is  well 

(1)  58  Law  J.  Bep.  P.C.  33;  Law  Bep. 
13  App.  Cas.  66T. 

(2)  3  Drew.  294 ;  24  Law  J.  Bep.  Chanc.  779. 

(3)  34  Law  J.  Bep.  Chanc.  672;  Law  Bep. 
1  Chanc.  303. 
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established.  In  old  inclosure  Acts  both 
were  frequently  reserved.  The  Midland 
Bailway  Company  v.  The  Haunchwood  d:c. 
Gompamf  (4)  is  the  only  authority  for  the 
respondent. 

The  notice  was  bad  on  several  grounds. 
First,  the  respondent  did  not  intend  to 
work  by  himself.  If  his  lessees  or  licensees 
were  going  to  work  they  were  the  persons 
to  give  notice — Smith  v.  The  Greai  Western 
Bailway  Company  (5),  per  Lord  Cairns. 
Secondly,  there  was  no  bona  fide  intention 
to  work  at  all,  for  there  could  be  no  profit- 
able working.  The  Legislature  never  in- 
tended that  the  landlord  should  be  able  to 
compel  the  purchase  of  the  minerals  by 
giving  a  merely  vexatious  notice  when  he 
had  no  real  intention  of  working — Dixon 
V.  The  Caledonian  Baihvay  Company  (6), 
per  Lord  Watson.  Then  the  notice  applies 
to  the  whole  two  miles  of  railway,  and  the 
respondent  could  not  mean  to  work  all 
that  extent  of  land  immediately.  But  the 
notice  cannot  be  good  as  to  part,  and  bad 
as  to  the  rest.  It  is  said  that  if  the 
minerals  cannot  be  worked  benefidaUy  the 
compensation  to  be  awarded  will  be  small ; 
but  there  will  be  the  costs  of  arbitration, 
part,  if  not  the  whole,  of  which  will  fiall  on 
the  appellants. 

Sir  H,  Da/oeyj  Q.C,  and  Bomber,  Q.C. 
{Gye  and  W,  Baddiffe  with  them),  for  the 
respondent.  —  The  judgments  of  Lord 
Watson  and  Lord  Herschell  in  The  Lord 
Provost  of  Glasgow  v.  FaHe  (1)  are  in 
fiivour  of  the  respondent,  and  sum  up  all 
the  authorities  as  to  the  meaning  of  mines 
and  minerals.  '*  Mines  of  ironstone '' 
are  expressly  mentioned  in  section  77. 
Mines  and  minerals  must  have  the  same 
meaning  in  sections  77  and  78;  if  the 
former  does  not  include  minerals  got  by 
quarrying,  neither  does  the  latter,  and 
railway  companies  would  not  be  able  to 
rely  on  its  protection,  but  must  acquire  in 
the  first  instance  much  more  land  than  is 
actually  necessary  for  the  construction  of 
their  lines.  The  question  w^hat  are  mines 
and  minerals  cannot  depend  upon  the 
local  custom  as  to  the  mode  of  working, 

(4)  51  Law  J.  Bep.  Chanc.  778;  Law  Bep 
20  Ch.  D.  562. 

(5)  47  Law  J.  Bep.  Chanc.  97;  Law  Bep. 
3  App.  Cas.  165. 

(6)  Law  Bep.  5  App.  Cas.  821. 
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which  may  vary  from  time  to  time.  It 
might  be  impossible  when  a  landowner 
wanted  to  work  minerals  to  say  what  was 
the  custom  of  working  at  the  time  of  the 
conveyance  to  the  company.  The  object 
of  the  Legislature  was  to  place  the  land- 
owner as  regards  the  minerals  in  the  same 
position  as  if  he  had  never  sold  the  land, 
and  the  railway  company  is  enabled  to 
protect  itself  by  purchase  when  its  works 
are  likely  to  be  endangered,  and  is  not 
bound  to  do  so  before.  There  is  no  sub- 
stantial difference  between  quarrying  and 
working  underground  within  a  few  feet 
of  the  surface,  each  would  destroy  the 
railway.  The  principles  applicable  to  the 
case  are  laid  down  in  The  Great  Western 
Railway  Company  v.  BermeU  (7). 

[Lord  Macnaghten  referred  to  PoMniwey 
V.  Clayton  (8),  per  Brett,  M.R.,  as  to  the 
difference  between  mining  and  sur£ax» 
digging.] 

Those  observations  do  not  apply  where 
open  quarrying  is  in  accordance  with  the 
custom. 

As  to  the  objection  that  the  notice  was 
too  large,  the  appellants  never  took  this 
during  the  negotiations,  and  the  larger 
the  better  for  them.  Again,  it  is  better 
for  them  to  have  one  notice  from  and  one 
arbitration  with  the  landowner,  than  to 
have  several  from  and  with  lessees  and 
licensees.  It  is  not  necessary  tliat  the 
owner  should  intend  to  work  by  himself. 

The  following  cases  were  referred  to — 
Aapden  v.  SeddUm  (9),  Davis  v.  Trekame 
(10),  Buchanan  v.  Andrew  (11),  and  The 
Earl  of  Jersey  v.  Tlie  Neath  Union  (12). 

Righyt  Q'C,y  in  reply,  referred  to  The 
Ki7ig  V.  Dunsford  (13). 

Cwr,  adv.  vuU, 

Lord  Herschell. — ^The  main  question 
in  this  case  is  whether  certain   beds  of 

(7)  36  Law  J.  Rep.  Q.B.  133;  Law  Rep. 
2  B.  &  I.  App.  27. 

(8)  52  Law  J.  Rep.  Q.B.  566,  568 ;  Law  Rep. 
11  Q.IJ.  D.  820,  833. 

(9)  46  Law  J.  Rep.  Exch.  353;  Law  Rep. 
1  Ex.  D.  496. 

(10)  50  Law  J.  Rep.  Q.B.  665;  Law  Rep. 
6  App.  Cas.  460. 

(11)  Law  Rep.  2  H.L.  8c.  286. 

(12)  58  Law  J.  Rep.  Q.B.  573 ;  Law  Rep. 
22  Q.B.  D.  555. 

(13)  2  Ad.  k  E.  568;  4  Law  J.  Rep.  M.C. 
09. 


ironstone  and  limestone  lying  under  and 
near  the  railway  of  the  appellants  are 
their  property,  or  the  property  of  the  re- 
spondent. 

The  appellant  company,  the  Kettering, 
Thrapston,  and  Huntingdon  Bailway  (Com- 
pany, whose  railway  and  undertaking  are 
now  under  statutory  powers  worked  by 
the  other  appellants,  the  Midland  Railway 
Company,  piurchased  from  the  respondent's 
father  and  predecessor  in  title,  in  the  year 
1865,  certain  land  on  which  a  portion  of 
their  railway  has  been  constructed. 

The  purchase  was  made  by  virtue  of  the 
company's  Act  passed  in  1862,  which  in- 
corporated the  Bail  ways  Glauses  Consolida- 
tion Act,  1845.  The  grant  of  the  land 
contained  no  special  provisions  relating  to 
the  mines  and  minerals  under  the  same. 
This  being  so,  section  77  of  the  incor- 
porated Act  operated  to  except  from  the 
grant  any  "  mines  of  coal,  ironstone,  slate, 
or  other  minerals,  except  such  parts 
thereof  as  were  necessary  to  be  dug  or 
carried  away  or  used  in  the  construction 
of  the  works."  It  is  admitted  that  there 
lay  beneath  the  lands  purchased,  at  depths 
varying  from  six  to  thirty-six  feet,  beds  of 
ironstone  and  limestone,  and  it  is  not  dis- 
puted that  these  are  "  minerals "  within 
the  meaning  of  the  enactment  just  referred 
to.  The  piincipal  question  for  your  Lord- 
ships' determination  is,  whether  these  beds 
of  ironstone  and  limestone  are  "  mines  of" 
ironstone  and  other  minerals,  according  to 
the  true  interpretation  of  that  enactment, 
and  therefore  excepted  from  the  convey- 
ance to  the  company. 

I  say  this,  because  although  considerable 
difference  of  opinion  existed  amongst  those 
of  your  Lordships  who  were  parties  to  the 
judgment  in  the  case  of  The  Provost  of 
Glcugow  V.  Farie  (1),  I  think  all  were 
agreed  that  the  words  ^' mines  of"  bad 
relation  not  only  to  the  word  "coal,"  but 
to  "ironstone,  slate,  or  other  minerals" 
also.  The  turning  point,  therefore,  of  the 
decision  upon  this  part  of  the  case  must 
be  the  interpretation  to  be  put  upon  the 
word  "  mines  "  in  section  77  of  the  Rail- 
ways Clauses  Consolidation  Act. 

It  is  contended  on  behalf  of  the  appel- 
lants that  the  word  "  mines"  is  to  be  con- 
strued as  applying  only  to  those  minerals 
which,  according  to  the  custom  of  that 
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part  of  the  country  where  they  are  situate, 
would  ordinarily  be  won  by  underground 
workings,  and  that  it  does  not  comprehend 
minerals  which  according  to  such  custom 
would  be  got  by  surface  operations.  It  is 
contended  on  the  other  hand  that  the  word 
comprehends  all  beds  or  strata  of  minerals, 
without  any  reference  to  the  method  of 
working  them. 

I  have  ah-eady,  in  Fari^8  Case  (1),  ex- 
pressed my  opinion  as  to  the  construction 
to  be  put  upon  the  same  words  in  a  very 
similar  enactment  contained  in  the  Water- 
works Clauses  Act.  After  carefully  con- 
sidering the  able  arguments  addresised  to 
your  Lordships  in  the  present  case,  I  have 
seen  no  reason  to  alter  the  conclusion  I 
then  arrived  at.  I  desire  only  to  say  that 
when  I  stated  that,  in  my  opinion,  the  re- 
servation extended  '<to  all  such  bodies 
of  mineral  substances  lying  together  in 
seams,  beds,  or  strata  as  are  commonly 
worked  for  profit,  and  have  a  value  inde- 
pendent of  the  surface  of  the  land,"  I  did 
not  intend  by  these  latter  words  to  sug- 
gest that  the  value  of  the  mineral  sub- 
stances at  the  time  of  the  reservation  was 
the  test  whether  they  were  reserved  or 
not.  I  used  them  in  order  to  emphasise 
the  fact  that  it  was  not  every  scattered 
piece  of  mineral  l3dng  under  the  land  that 
could  be  called  a  '^  mine,"  but  only  mineral 
substances  lying  in  seams,  or  beds,  or 
strata. 

In  dealing  with  this  case  it  must  be 
remembered  that  all  that  your  Lordships 
have  to  do  is  to  interpret  the  words  of  this 
enactment,  and  not  to  lay  down  (even  if  it 
were  possible)  any  general  rule  as  to  the 
interpretation  of  the  word  "  mines." 

I  doubt  whether  much  assistance  is  to 
be  obtained  from  the  cases  in  which  a  con- 
struction has  been  put  upon  that  word  in 
instruments  embodying  merely  agreements 
between  the  parties  to  them,  unaiFected  by 
any  statutory  enactment.  In  such  agree- 
ments, in  the  absence  of  a  distinct  indica- 
tion of  the  contrary  intention,  it  is  always 
to  be  assumed  that  the  reserved  mines' 
are  only  to  be  worked  in  such  a  manner 
as  is  consistent  with  the  surface  remaining 
undisturbed.  And  if  this  be  true  of 
minerals  lying  deep  below  the  sur£9u»,  it 
would  be  obviously  out  of  the  question 
to  permit  it  to  be  disturbed  by  winning 
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minerals  which  can  only  be  wi-ought  by 
surface  operations.  But  in  the  case  of 
mines  reserved  under  section  77  of  the 
Bailways  Clauses  Act  the  case  is  different. 
It  is  clear  that  the  mines  reserved,  if  not 
purchased  by  the  company,  may  be  so 
worked  as  to  interfere  with  the  surface,  the 
only  limitation  being  that  the  working 
must  be  according  to  the  usual  manner  of 
working  such  mines  in  the  district  where 
the  same  are  situate. 

The  object  of  the  77th  and  following 
clauses  was  considered  and  explained  in 
The  Great  Western  Raihoay  Company  v. 
Bennett  (7).  Lord  Cranworth  said,  "  It 
was  obviously  the  intention  of  the  Legis- 
lature in  making  these  provisions  to  create 
a  new  code  as  to  the  relation  between 
mine-owners  and  railway  companies  where 
lands  were  oompulsorily  taken  for  the 
purpose  of  making  a  railway.  The  object 
of  the  statute  evidently  was  to  get  rid  of 
all  the  ordinary  law  on  the  subject,  and 
to  compel  the  owner  to  sell  the  surface ; 
and  if  any  mines  were  so  near  the  surfiEice 
that  they  must  be  taken  for  the  purposes 
of  the  railway,  to  compel  him  to  sell  them, 
but  not  to  compel  him  to  sell  an3rthing 
more.  The  land  was  to  be  dealt  with  just 
as  if  there  were  no  mines  to  be  considered ; 
nothing  but  the  surface." 

The  effect  of  this  legislation  was  ob- 
viously very  advantageous  to  the  railway 
companies,  and  inflicted  no  wrong  upon 
the  owner  of  the  minerals.  The  company 
in  the  fii-st  instance  paid  only  for  the  sur-  ' 
face  of  the  land,  and  for  such  minerals  as 
had  to  be  taken  in  the  making  of  the 
railway.  They  enjoyed  the  support  of  the 
underlying  minerals  for  an  indefinite  term 
without  paying  for  it.  The  mineral  owner, 
as  I  have  said,  suffered  no  wrong.  He 
still  retained  the  ownership  of  the  minerals, 
and  the  right  to  work  them,  which  was 
all  that  he  possessed  before.  The  only 
burden  imposed  upon  him,  if  it  can  be  so 
called,  was  that  when  desirous  of  working 
the  mines  he  should  give  the  company  an 
opportunity  of  purchasing  them.  It  ap- 
pears to  me  that  these  considerations  point 
to  the  intention  of  the  Legislature  having 
been  to  use  the  word  "mines"  in  the 
widest  sense  that  can  properly  be  given  to 
it.  Why  shoxild  the  Legislature  have  re- 
served, and  exempted  the  company  from 
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the  necessity  of  purchasmg,  beds  of  mine- 
rals lying  at  such  a  depth  below  the  sur- 
face, or  with  superincumbent  strata  of 
such  a  character  that  the  minerals  would 
ordinarily  be  worked  by  underground 
operations,  and  compelled  the  company 
at  once  to  purchase  and  pay  for  beds  of 
minerals  which  Would,  in  ordinary  course, 
be  won  by  surface  operations  ]  It  is  urged 
that  in  the  latter  case  the  working  of  the 
minerals  would  remove  the  very  thing 
which  the  company  had  bought,  and  di- 
rectly interfere  with  the  existence  of  the 
railway.  But  it  must  be  remembered  that 
the  surface  might  be  rendered  just  as  un- 
fit for  railway  purposes  by  subterranean 
workings  as  it  would  be  by  operations 
from  the  surface.  The  learned  counsel  for 
the  appellants  asked  what  the  company 
could  be  said  to  have  acquired  by  the  pur- 
chase of  the  land,  if  its  very  surface  could 
be  directly  interfered  with  by  mining 
operations  %  I  fully  feel  the  force  of  this 
question  and  the  difficulty  which  it  in- 
volves. If  this  difficxilty  were  altogether 
got  rid  of  by  the  construction  contended 
for  by  the  appellants,  I  admit  that  a  strong 
ground  would  be  shewn  for  yielding  to 
their  contention.  But  it  was  properly 
conceded  by  the  learned  counsel  for  the 
appellants  that  this  was  not  the  case. 
Wbere  a  "  mine,"  within  the  meaning  at- 
tributed to  that  word  by  them,  cropped 
out  at  or  near  the  sur£a.ce  on  a  part  of  the 
railway,  the  same  difficulty  would  arise. 
'  For  it  was  not  denied  that  this  would  be 
part  of  the  mine,  and  therefore  within 
the  reservation.  So,  too,  although  a  seam 
of  minerals  may  lie  at  such  a  depth  beneath 
the  siir&ce  of  the  land  purchased  that  it 
would  ordinarily  be  got  by  underground 
workings,  yet,  owing  to  the  works  neces- 
sary for  making  the  railway,  be  it  a  cutting 
or  tunnel,  the  minerals  may  come  to  form 
the  surface  on  which  the  railway  rests. 
Such  a  seam  would  be  a  "  mine  "  within 
the  construction  suggested,  and  therefore 
reserved  to  the  landowner,  together  with 
the  right  to  work  it ;  and  yet  the  same 
question  might  be  asked,  can  it  have  been 
intended  that  such  owner  should  have  the 
right  to  take  away  the  surface  upon  which 
the  rails  are  laid  % 

It  seems  to  me,  too,  that  the  appellants' 
construction,  if  adopted,  would  of  itself 


give  rise  to  serious  difficulties  and  incon- 
veniences. When  land  was  to  be  taken 
for  the  purposes  of  a  railway,  it  would  be 
necessary  to  ascertain  what  minerals  lay 
beneath  the  land  which  would  not,  accord- 
ing to  the  usual  manner  of  working  in 
the  district,  be  got  by  underground  work- 
ings. For  these  would  become  the  pro- 
perty of  the  railway  company,  and  their 
value  must  of  course  be  taken  into  account 
in  fixing  the  price  to  be  paid  for  the  land 
purchased.  And  further,  the  question 
what  minerals  were  reserved,  and  there- 
fore whose  the  property  in  them  was, 
might  have  to  be  determined  many  years 
after  the  purchajse  by  an  enquiry  what 
was  the  usual  mode  of  working  in  the  dis- 
trict at  the  time  of  the  conveyance,  which 
perhaps  might  not  have  been  the  same  as 
at  the  time  when  the  'controversy  arose. 
And  there  are  some  cases  where  it  might 
be  almost  impossible  to  say  what  minerals 
were  and  what  were  not  reserved.  Beds 
of  slate,  I  beheve,  exist  which  have  been 
worked  both  by  surface  workings  at  the 
fJMje,  and  by  levels  driven  imderground. 
How  much  of  such  seams  of  slate  would 
be  reserved,  and  how  much  fall  to  be  pur- 
chased by  the  company,  would,  I  think, 
on  the  contention  of  the  appellants,  be  a 
question  almost  impossible  of  solution. 

But  besides  this,  imder  section  78,  the 
owner  of  mines  not  under  the  railway, 
but  within  the  prescribed  distance  from 
it,  is  boimd  to  give  notice  before  working, 
so  that  the  company  may  have  the  option 
of  purchasing.  If  the  word  "  mines " 
bears  the  meaning  I  have  attributed  to  it, 
the  company  need  not  concern  themselves 
about  the  existence  of  minerals,  whether 
near  the  surface  or  not,  within  the  pre- 
scribed distance.  But  if  it  is  to  have  the 
more  limited  construction  contended  for 
by  the  appellants,  it  would  be  necessary 
for  the  company  not  only  to  ascertain 
what  minerals  lie  under  the  lands  adjoin- 
ing any  embankments  or  other  works 
which  would  be  injured  by  the  working  of 
what  I  will  call  sur&ce  minerals,  but 
often  to  purchase  these  minerals,  and  the 
land  imder  which  they  lie,  for  the  protec- 
tion of  their  works  from  sub^dence. 

Seeing,  then,  that  the  difficulties  pointed 
out  by  the  appellants  are  not  avoided  by 
adopting  their  view,  and  that  its  adoption 
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would  give  rise  to  the  difficulties  and  in- 
oonveniences  I  have  pointed  out,  I  think 
your  Lordships  wiU  do  well  to  construe 
the  language  used  with  the  aid  of  the 
light  that  is  thrown  upon  it  by  the  inten- 
tion of  the  Legislature  as  manifested  in  the 
provisions  relating  to  mines  and  minerals 
lying  under  and  near  the  railway.  And 
the  considerations  upon  which  I  have 
dwelt  point  to  the  conclusion  I  have 
already  indicated,  that  the  widest  con- 
struction ought  to  be  given  to  the  word 
"  mines "  which  is  possible,  without  im- 
properly straining  the  language  used. 

Is  there  anything  in  the  terms  of  the  en- 
actment compelling  the  narrower  construc- 
tion for  which,  the  appellants  contend  1  I 
think  not.  Applying  oneself  to  the  con- 
sideration of  the  word  "mines,"  apart 
from  the  document  or  context  in  which  it 
is  found,  I  cannot  think  that  its  natural 
meaning  imports  such  beds  or  strata  of 
minerals  only  as  are  ordinarily  got  by 
underground  working.  If  aid  is  sought 
from  the  lexicons,  and  the  definitions  there 
given  are  reviewed,  I  do  not  think  that 
they  afford  support  to  such  a  construction. 
Dr.  Johnson,  I  may  observe,  defines  a 
"  quarry  "  as  a  stone  "  mine."  I  see  no 
reason  to  doubt  the  soundness  of  the  view 
I  expressed  in  Farie's  Ccue  (1),  that  in  ordi- 
nary parlance  the  word  "  mines "  is  not 
used  to  describe  unwrought  beds  of  mine- 
rals. I  think  it  is  ordinarily  applied  only 
to  beds  of  minerals  which  are  being  or 
have  been  wrought ;  but  in  the  enactment 
with  which  we  aj^e  dealiug  it  is  obviously 
impossible  so  to  interpret  the  word.  I 
have  already  pointed  out  why  I  think  the 
meaning  attributed  to  the  word  by  the 
Courts,  when  contracts  between  indi- 
viduals have  been  under  consideration, 
does  not  afford  a  guide  for  construing  this 
enactment. 

These  are  my  reasons  for  adhering  to 
the  construction  which  I  put  upon  the 
words  "  mines  of  coal,  ironstone,  slate,  or 
other  minerals  "  in  Fofri^a  Case  (1). 

So  fiir  I  have  dealt  with  the  case  apart 
from  authority;  but  it  is  not  unworthy 
of  consideration  that  the  decided  cases 
support  the  view  adopted  by  the  Court 
below.  In  the  case  of  TM  Great  Western 
Railway  Compwny  v.  BeTVMU  (7),  Lord 
Chelmsford  said  :  "  That  this  section  re- 


serves to  the  mine-owner  all  the  minerals, 
however  near  they  may  be  to  the  surface, 
unless  the  company  chooses  to  purchase 
them,  appears  very  clearly  from  the  ex- 
ception of  *  the  parts  necessary  to  be  dug, 
or  carried  away,  or  used  in  the  construc- 
tion of  the  company's  works,'  as  these 
will,  of  course,  be  the  minerals  lying 
nearest  to  the  surface."  I  admit  the  force 
of  the  criticism  of  the  appellants'  counsel, 
that  the  words  quoted  by  Lord  Chelmsford 
do  not  necessarily  lead  to  the  inference  he 
drew  from  them,  inasmuch  as  in  making 
the  railway  it  might  be  necessary  in 
cuttings  or  tunnels  to  carry  away  or  use 
minerals  lying  far  below  the  surface. 
But  the  fiu^  remains  that  the  noble  and 
learned  Lord  intimated  the  opinion  that 
all  the  minerals,  however  near  they  might 
be  to  the  surfiu*,  were  reserved.  And  the 
other  learned  Lords  who  took  part  in  the 
judgment  not  only  do  not  dissent  from 
Lord  Chelmsford's  view,  but  use  language 
which,  I  think,  shews  that  they  shared  it. 
An  opinion  thus  expressed  ought  not  to 
be  lightly  departed  from.  It  is  impossible 
to  say  how  many  transactions  in  the  last 
twenty  years  may  have  been  carried 
through  on  this  view  of  the  law.  There 
has  been  no  judicial  expression  of  a  con- 
trary opinion  that  I  am  aware  of  until 
quite  recently  in  Fwrids  Case  ( 1 ),  whilst  both 
in  this  country  and  in  Scotland  the  point 
has  been  actually  decided  in  accordance 
with  the  view  taken  by  the  learned  Judges 
in  the  present  case.  Indeed,  in  the  case 
of  7^  CcUedonian  Railway  Compcmy  v. 
Dixon  (6),  whei-e  the  point  was  decided 
against  the  company  by  the  Court  of 
Session  (14),  although  the  case  was 
brought  to  your  Lordships'  House  by  way 
of  appeal  upon  another  point,  the  railway 
company  did  not  seek  for  a  review  of  the 
decision  of  the  Court  of  Session  on  the 
question  now  in  controversy. 

It  remains  for  me  to  consider  the 
subsidiary  contention  of  the  appellants, 
that  the  respondent  was  not  in  the 
present  case  "  desirous  of  working "  the 
mines.  The  first  objection  raised  is  that 
he  had  no  intention  of  working  them 
himself,  that  is,  by  his  own  servants,  but 
only  by  lessees  or  licensees.     I  agree  with 

(U)  7  Court  Sess.  Cas.  4tb  Series,  216, 
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the  Court  below  that  this  objection  cannot, 
upon  the  true  consideration  of  the  section, 
be  sustained.  Then  it  was  urged  that 
there  was  no  real  desire  to  work,  but  only 
to  compel  the  appellants  to  purchase  the 
mineraLs.  I  quite  concur  with  what 
Lord  Justice  Cotton  said,  that  "there 
must  be  not  only  an  expression  of  desire, 
but  an  honest  actual  existence  of  the 
desire  to  work  either  by  himself  or  his 
lessees,  to  justify  an  owner  in  giving  such 
a  notice.  If  he  gave  the  notice  when  it 
was  obvious  that  there  were  no  minerals, 
or  that  he  could  not  possibly  intend  either 
to  let  or  work  them  himself,  that  would 
be  vexatious,  and  the  Court  would  not 
allow  that  to  be  acted  upon."  But  in  the 
present  case  the  learned  Judge  who  tried 
the  action  and  the  Court  of  Appeal  have 
come  to  the  conclusion  that  there  was  a 
real  and  hona  fde  desire  to  work.  After 
considering  the  arguments  insisted  upon 
by  the  learned  counsel  for  the  appellants, 
I  find  myself  unable  upon  this  point  to 
differ  from  the  Courts  below.  I  am  not 
a  little  influenced  by  the  fact  that  the 
minerals  on  either  side  of  the  railway  in 
the  immediate  neighbourhood  of  those 
now  in  question  have  actually  been 
gotten  by  lessees  of  the  respondent.  It 
is  urged  that  the  minerals  under  the 
railway  were  left  unworked,  because  the 
respondent  thought  he  had  no  right  to 
them.  This  matters  not  as  regards  the 
point  I  am  now  concerned  with.  Indeed, 
it  seems  to  me  to  make  the  case  of  the 
respondent  stronger. 

For  the  reasons  I  have  submitted  to 
your  Lordships  I  think  the  judgment 
appealed  from  should  be  affirmed,  and  the 
appeal  dismissed. 

Lord  Watson. — I  also  am  of  opinion 
that  both  Courts  below  have  come  to  a  right 
conclusion  in  this  case,  and  that  the  judg- 
ment of  the  Court  of  Appeal  sustaining 
the  decision  of  Mr.  Justice  Chitty  ought 
to  be  affirmed. 

Questions  of  nicety  have  arisen,  and 
may  yet  arise,  as  to  the  particular  sub- 
«tancas  meant  to  be  included  in  the 
general  words  "  or  other  minerals,"  as 
these  occur  in  section  77  of  the  English, 
and  section  70  of  the  Scotch,  Railways 
Clauses  Act,  1845.     I  do  not  think  that 


any  substantial  question  of  that  kind  is 
presented  in  this  case.  The  substances  to 
which  the  argument  at  the  bar  has  been 
confined  are  "  ironstone,"  which  is  one  of 
the  minerals  specially  excepted  in  these 
clauses,  and  '' limestone,"  which  appears 
to  me  to  be  so  much  ejusdem  generis  with 
the  minerals  enumerated  that  it  must 
necessarily  be  held  to  come  within  the 
description  of  "  other  minerals." 

The  real  point  of  difficulty  which  this 
case  presents  is  due  to  the  drcumstanoe 
that  the  statutory  exception  is  not  of 
"  minerals,"  but  of  "  mines  of  minerals." 
It  is  mutually  conceded  that  the  ironstone 
and  limestone  below  the  appellants'  rail- 
way, which  the  respondent  has  notified 
his  intention  to  excavate,  can  only  be 
worked,  and  according  to  the  custom  of 
the  district  would  be  properly  worked,  by 
open  cast.  But  the  appellants  maintain 
that,  according  to  the  sound  construction 
of  the  Act  of  1845,  no  minerals  are  re- 
served to  the  landowner  except  such  as 
are  capable  of  being  "  mined,"  using  that 
term  in  its  strictest  sense,  as  signifying 
operations  conducted  wholly  undergroimd 
and  not  open  to  the  light  of  day.  That  is 
a  proposition  which  your  LonishipB  had 
recently  occasion  to  consider  in  The  Lard 
Provost  of  Glasgow  v.  Farie  (1).  In  that 
case  I  came  to  the  conclusion  that  every 
substance,  being  a  mineral  within  the 
meaning  of  these  clauses,  is  reserved  to 
the  owner  irrespective  of  the  method  by 
which  it  may  be  wrought.  I  there  said 
that,  in  the  enactments  of  section*  18  of 
the  Waterworks  Clauses  Act,  1847  (which 
are  in  the  same  terms  with  sections  77 
and  70  of  the  Railways  Clauses  Acts  of 
1845),  the  word  "mines"  must  be  taken 
to  signify  "  all  excavations  by  which  the 
excepted  minerals  may  be  legitimately 
worked  and  got."  I  do  not  think  it  is 
necessary  to  say  more  than  that  I  adhere 
to  the  views  which  I  adopted  in  The 
Lord  Provost  of  Glasgow  v.  Fa/rie  (1).  But, 
on  consideration,  I  think  it  is  more  accu- 
rate to  say  that  the  expression  "  mines  of 
coal  &c."  is  used  by  the  Legislature  to 
denote  the  minerals  in  situ,  and  has  no 
reference  to  the  manner  in  which  they 
can  be  worked.  The  result  is  the  same, 
and  rests  upon  the  same  considerations. 
I  concur  in  the  reasons  which  have  just 
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Midland  Hail  Co.  v.  BoUmon,  H.L, 
been  afisigned  for  his  judgment  by  Lord 
Herschell.  After  all,  this  is  a  mere  ques- 
tion afi  to  the  period  of  time  at  which 
railway  companies  must  acquire  and  pay 
for  the  subjacent  and  adjacent  minerals 
necessary  for  the  support  of  their  lines. 
The  general  policy  of  the  Railways  Clauses 
Acts  and  their  special  provisions  alike 
appear  to  me  to  point  to  the  result  at 
which  the  noble  and  learned  Lord  has 
arrived. 

In  my  opinion  the  appellants  have 
&iled  to  sul^tantiate  their  averment,  that 
the  respondent  does  not  entertain  a  real 
and  hma  Jide  intention  of  working  the 
minerals  in  question;  and  I  therefore 
concur  in  the  judgment  which  has  been 
moved. 

LoBD  Macnaghten.  —  The  principal 
question,  if  not  the  only  question  in  this 
case,  is,  what  is  the  meaning  of  the  word 
*' mines"  as  used  in  section  77  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
and  in  the  heading  to  that  part  of  the 
Act  %  On  this  question  I  have  the  mis- 
fortune to  differ  from  your  Lordships.  I 
abide  by  the  views  I  expressed  in  FaHe'a 
Case  (1).  I  continue  to  think  that  the 
word  was  used  both  in  the  heading  and 
in  the  section  in  the  sense  which,  if  I  am 
not  mistaken,  every  English  Judge  who 
had  occasion  to  consider  the  meaning  of 
the  word  before  Farie^a  Case  (1)  was 
decided  took  to  be  its  ordinary  significa- 
tion. It  seems  to  me  that  on  such  a  point 
the  opinions  of  such  Judges  as  Vice- 
Chancellor  Kindersley,  Lord  Justice 
Turner,  and  the  Master  of  the  Rolls  (Sir 
George  Jessel)  are  probably  a  safer  guide 
than  any  definitions  or  illustrations  to  be 
found  in  dictionaries.  Vice -Chancellor 
Kindersley  was  dear  on  the  point.  So 
was  Lord  Justice  Turner,  who  agreed 
with  the  Vice-Chancellor  on  that  question 
in  BeU  v.  Wilson  (3),  and,  dealing  with  an 
exception  of  "  mines  within  and  under  the 
lands,  whether  opened  or  unopened,"  ob- 
served that  those  are  "  words  which  are 
ordinarily  used  with  reference  to  under- 
ground workings."  In  Enrington  v.  The 
Metropolitcm  District  Raikoay  Company 
(15),  where,  contrary  to  the  view  thrown 

(15)  51  Law  J.  Bep.  Ohanc.  305 ;  Law  Rep. 
19  Oh.  D.  669. 
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out  by  some  of  the  noble  and  learned 
Lords  in  The  Great  Western  Railway  Com- 
pamy  v.  Bennett  (7),  it  was  held  that  rail- 
way companies  could  acquire  mines  com- 
puisorily,  the  Master  of  the  Rolls  (Sir 
George  Jessel)  remarks:  "There  are  no 
mines  in  the  ordinary  sense  under  these 
lands — at  least,  it  is  not  shewn  there  are. 
What  are  called  mines  and  what  are 
minerals  probably  within  the  meaning  of 
the  Act  of  Parliament  are  some  beds  of 
gravel  or  some  beds  of  clay  lying  near  the 
surfiice,  and  it  is  said  they  can  only  be 
worked  fix)m  the  surfisice." 

If  it  was  really  the  intention  of 
Parliament  that  aU  minerals,  however 
worked,  should  be  deemed  to  be  excepted 
from  conveyances  to  railway  companies 
unless  expressly  mentioned  therein,  I  can- 
not conceive  why  the  word  "  minerals  "  is 
not  to  be  found  in  the  heading  to  this 
part  of  the  Act,  or  why  the  word 
"minerals"  was  not  used  in  section  77 
instead  of  the  expression  "  mines  of  coal, 
ironstone,  slate,  or  other  minerals,"  or 
why  the  Legislature  in  the  heading  and 
in  that  section  avoided  the  use  of  the 
common,  obvious,  and  well-understood  ex- 
pression "  mines  and  minerals." 

Whether  the  view  of  the  appellants  or 
that  of  the  respondent  be  accepted,  some 
difficulties  and  inconveniences  unquestion- 
ably may  present  themselves.  But  I 
ihink  the  appellants  were  right  in  saying 
that  the  difficulties  which  attend  their 
construction,  however  formidable  they 
may  appear  in  argument,  are  not  really 
practiced  difficulties,  and  that  those  diffi- 
culties are  reduced  to  a  minimum  since  it 
has  been  decided  that  railway  companies 
are  not  disabled  from  purchasing  mines 
compulsorily  if  they  think  fit  to  do  so. 

It  was  said  in  argument  that  if  the 
appellants'  construction  were  adopted, 
railway  companies  might  be  exposed  to 
danger  by  the  working  of  surfSaxje  minerals 
on  adjacent  Lands.  But,  in  answer,  it  was 
pointed  out  that  if  surface  minerals  are 
not  within  the  enactment  with  respect  to 
"  mines  lying  under  or  near  the  railway," 
the  ordinary  rule  as  to  adjacent  support, 
so  &.r  as  regards  surface  minerals,  would 
be  applicable. 

Some  reliance  was  placed  on  certain  ex- 
pressions in  Lord  Chelmsford's  judgment 
8M 
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Mtdlaoid  RaU.  Co.  v  Bohinaon,  H,L. 
in  The  Great  Western  Railway  Qwwpcmy  v. 
Bennett  (7),  which  seem  to  shew  that  in 
his  Lordship's  opinion  all  minerals  of 
whatever  kind,  and  however  near  the  sur- 
face, were  reserved  by  the  Act  to  the  land- 
owners. But  it  is  to  be  observed  that 
the  question  which  has  arisen  in  the  pre- 
sent case  could  not  possibly  have  arisen 
in  that  case,  because  the  exception  in  the 
conveyance  under  consideration  in  that 
case  did  not  follow  the  words  of  the  Act. 
It  excepted  in  terms  both  minerals  and 
mines.  The  point,  therefore,  possibly  was 
not  present  to  his  Lordship's  mind.  On 
the  other  hand,  Lord  Westbury's  opinion 
seems  to  fe-vour  the  appellants'  construc- 
tion. 

That  a  railway  company  is  not  entitled 
to  support  from  subjacent  or  adjacent 
mines  is  perfectly  clear  from  the  Act,  as 
was  pointed  out  in  BenneU'a  Case  (7). 
But  I  do  not  think  that  it  necessarily 
follows  from  that  circiunstance  that  a 
mine-owner  who  is  entitled  to  withdraw 
stipport  by  working  his  mines  in  the 
ordinary  course,  if  the  company  do  not 
compensate  him,  Ls  entitled  to  enter  upon 
the  Rurfece,  which  imquestionably  belongs 
to  the  railway  company,  and  break  it  up 
by  working  from  the  sur£M». 

For  these  reasons,  and  the  reasons  I 
have  expressed  in  Farie's  Case  (1),  I 
should,  but  for  your  Lordships'  opinion, 
be  disposed  to  reverse  the  judgment  under 
appeal. 


Order   appealed  from  affirmed^ 
appeal  dismissed  taUh  oasts. 


and 


Solicitor?— Beale  &  Co.,  for  appellants;  Capel 
Cure  &  hall,  for  respondent. 


Stirling,  J. 
1890. 
Feb.  18,  19,  2( 
March  28. 


I  In  re  the  Cardiff  sav- 
ings bank;    davies's 

CASE. 


Savings  Bank — Winding-up — Contribu- 
tory— Trustee  and  Manager — LiahUity — 
Misfeasance — Samngs  Banks  Act,  1863 
(26  dc  27  Vict.  c.  87),  ss.  2,  3,  6,  10,  11, 
21,  38,  39,  and  55^Saving8  Banks  Act^ 
1880  (43  db  44  Vict.  c.  36),  «.  2  anrf  3— 
Savings  Banks  Act,  1887  (50  <fe  51  Viet.  c. 
i7)— Companies  Act,  1862  (26  <{r  26  Vict, 
c.  89),  ss.  165  on^  200. 

B.,  a  trustee  and  manager  of  a  samngs 
bank  regulated  by  the  Savings  Banks  Act, 
1863,  omitted  to  complry  unth  the  require- 
m^ents  of  the  Act  as  to  the  maintenance  of 
diecks  in  transactions  of  deposit  and  re- 
payment, and  as  to  the  examinaJtion  of 
accounts,  and  entrusted  the  business  of  the 
bank  to  tfie  actuary,  who  committed  frauds 
which  resulted  in  the  winding-up  of  {he 
bank: — Held,  that  he  was  liable  under 
section  \%b  of  the  Companies  Act,  1862,  to 
make  compensation  to  the  bank  on  the 
ground  of  misfeasance,  but  thai  he  was  not 
liable  under  section  200  a>s  a  contributory. 

This  case  came  before  the  Court  upon 
the  adjournment  into  Court  of  the  ques- 
tion whether  the  respondent,  Peter 
Davies,  ought  to  be  settled  on  the  list  of 
contributories  in  the  winding-up  of  the 
Cardiff  Trustee  Savings  Bank,  and  also 
upon  a  summons  taken  out  by  the  official 
liquidator  asking  for — (a)  A  declaration 
that  the  respondent,  formerly  a  trustee 
and  manager  of  the  above-named  bank, 
and  as  being  a  contributory  or  otherwise 
under  the  provisions  of  the  165th  section 
of  the  Companies  Act,  1862,  and  having 
regard  to  the  11th  section  of  the  Savings 
Banks  Act,  1863,  was  liable  for— 1. 
All  moneys  from  time  to  time  entered 
or  initialled  by  him  in  the  cash-book  of 
the  trustees  and  managers  of  the  bank 
as  having  been  repaid  to  depositors,  but 
which,  though  withdrawn  by  the  actuary 
from  the  funds  of  the  bank,  were  not  in 
fiict  so  repaid,  with  interest  thereon. 

2.  All  moneys  not  accounted  for  to 
the  bank  which  were  received  by  the 
actuary  out  of  office  hours,  or  in  office 
hours  otherwise  than  in  the  presence  of  a 
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In  r0  Cardiff  Sam/ngs  Bcmk, 
trustee  and  manager,  during  the  period 
while  the  respondent  allowed  the  actuary 
to  receive,  or  consented  to  his  receiving, 
deposits  in  manner  aforesaid;  or,  at  dl 
events,  all  moneys  received  and  not  ac- 
counted for  as  aforesaid  in  respect  of 
which  the  respondent  entered  or  initialled 
in  the  said  cash-hook  as  received  from 
the  depositors  less  amoimts  than  the 
amounto  actually  received,  with  interest. 

3.  All  interest  from  time  to  time  paid 
by  the  bank  to  depositors  in  respect  of 
deposits  to  the  receipt  of  which  the  re- 
spondent was  a  party,  and  which  were,  in 
whole  or  in  part,  illegal  or  irregular  by 
reason  of  their  exceeding  the  statutory 
limits,  with  interest. 

4.  All  interest  from  time  to  time  paid 
by  the  bank  in  respect  of  moneys  stand- 
ing to  the  credit  of  accounts  to  the  open- 
ing of  which  the  respondent  was  a  party, 
and  which  were  illegal  or  irregular  by 
I'eiison  of  the  depositor  being  entitled  to 
some  benefit  from  some  other  funds  in 
the  bank,  or  from  funds  in  some  other 
savings  bank,  with  interest. 

5.  All  loss  and  damage  incurred  by 
the  bank  by  reason  of  the  negligence 
or  omission  of  the  respondent,  as  such 
trustee  and  manager  as  aforesaid,  in 
complying  with  the  rules  and  regula- 
tions pi'escribed  by  the  Savings  Banks 
Act,  1863,  as  to  the  maintenance  of 
checks  and  the  audit  and  examination  of 
accounts. 

6.  All  moneys  expended  by  the  trus- 
tees and  managers  of  the  bank  after  the 
bank  suspended  payment  in  stamping  the 
documents  by  which  the  several  depositors 
affected  to  release  the  trustees  and  mana- 
gers from  pei-sonal  liability,  in  payment 
of  costs  and  expenses  in  connection  with 
such  releases,  and  in  payments  to  Mr. 
D.  R.  Boberts  for  services  in  connection 
with  the  imauthorised  winding-up  of  the 
affairs  of  the  bank. 

(ft)  A  declaration  how  fSax  the  respon- 
dent was  liable  for  payments,  to  which  he 
was  a  party,  made  by  the  bank  in  respect 
of  the  principal  of  illegal  or  irregular  de- 
posits, or  of  principal  moneys  standing  to 
the  credit  of  illegal  or  irregular  accoimts, 
and  for  moneys  paid  to  irregular  depositors 
in  the  courpe  of  the  winding-up  of  the 
affairs  of  the  bank  in  respect  of  their 
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iiTegular  deposits,  and  in  respect  of  in- 
terest thereon,  and  for  any  loss  incurred 
by  the  bank  by  reason  of  the  sale  of  the 
bank  premises  in  the  coui^se  of  the  un- 
authorised winding-up. 

(c)  Necessary  accounts,  enquiries,  and 
directions. 

The  Cardiff  Savings  Bank  was  origin- 
ally formed  in  1819,  but  was  reconstituted 
after  the  passing  of  the  Savings  Banks 
Act,  1863  (1),  and  the  rules  under  which 

(1)  The  material  provisions  of  the  Savings 
Banks  Act,  1863,  are  as  follows : — 

"  6.  No  savings  bank,  subject  to  the  proviso 
hereinafter  contained  with  respect  to  the  branch 
offices  or  local  receivers  of  any  savings  bank, 
shall  have  the  benefit  of  this  Act  unless  in  the 
rules  and  regulations  for  the  management  there- 
of it  shall  be  expressly  provided, — 

"(1)  That  no  person  or  persons,  being  treasurer, 
trustee,  or  manager  of  such  savings  bank,  or 
having  any  control  in  the  management  thereof, 
shall  derive  any  benefit  from  any  deposit  made 
in  such  savings  bank,  save  only  and  except  such 
salaries  and  allowances  or  other  necessary  ex- 
penses as  shall,  according  to  such  rules  and 
regulations,  be  provided  for  the  charges  of 
managing  such  savings  bank,  and  for  remunera- 
tion t/>  officers  employed  in  the  management 
thereof,  exclusive  of  the  treasurer  or  treasurers, 
trustee  or  trustees,  manager  or  managers,  or 
other  persons  having  direction  in  the  manage- 
ment of  such  savings  bank,  who  shall  not, 
directly  or  indirectly,  have  any  salary,  allow- 
ance, profit,  or  benefit  whatsoever  therefrom 
beyond  their  actual  expenses  for  the  purposes 
of  such  savings  bank. 

"(2)  That  not  less  than  two  persons,  being 
either  trustees,  managers,  or  paid  officers  ap- 
pointed for  that  specific  purpose,  and  where 
two  only,  except  in  the  case  of  savings  banks 
which  are  open  for  more  than  six  hours  in  every 
week,  one  such  person  to  be  a  trustee  or  mana- 
ger, be  present  on  all  occasions  of  public  busi- 
ness, and  be  parties  to  every  transaction  of 
deposit  and  repayment,  so  as  to  form  at  least  a 
double  check  on  every  such  transaction  with 
depositors. 

**  (3)  That  the  depositor's  pass-book  shall  be 
compared  with  the  ledger  on  every  transaction 
of  repayment,  and  on  it^s  first  production- at 
the  bank  after  each  twentieth  day  of  Novem- 
ber. .  .  . 

"(5)  That  no  money  be  received  from  or 
paid  to  depositors  except  at  the  office  or  branch 
offices  where  the  business  of  the  savings  bank 
is  carried  on  under  the  authority  of  the  board 
of  managers,  and  during  the  usual  hours  for 
public  business. 

**(6)  That  a  public  accountant,  or  one  or 
more  auditors,  be  appointed  by  the  trustees 
and  managers,  but  not  out  of  their  own  body, 
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In  re  Cardiff  Samngs  Bamk, 
it  thenceforth  carried  on  business  were 
certified  by  MJr.  Tidd  Pratt  on  the  19th 
of  November,  1863.  Its  afDurs  were  con- 
ducted by  a  president,  seven  trustees,  and 
thirty- seven  managers.  Mr.  Peter  Davies, 
the  respondent,  became  a  manager  in 
1868  and  a  trustee  in  1882.  He  carried 
on  business  as  a  draper  at  No.  10  Duke 
Street,  Cardiff,  the  same  street  in  which 
the  offices  of  the  bank  were  situated,  and 
he  took  an  active  part  in  the  management 
of  the  affairs  of  the  bank  from  the  date 
of  his  appointment  as  a  manager  down  to 
the  time  when  the  bank  ceased  to  carry 


to  examine  the  books  of  the  bank,  and  to  re- 
port in  writing  to  the  board  or  committee  of 
management  the  result  of  buoh  audit,  not  less 
than  once  in  every  half  year,  also  to  examine 
an  extracted  list  of  the  depositors*  balances 
made  up  every  year  to  the  twentieth  day  of 
November,  and  to  certify  as  to  the  correct 
amount  of  the  liabilities  and  assets  of  the 
bank. 

**  (7)  That  a  book  containing  such  extracted 
list  of  every  depositor's  balance,  omitting  the 
name,  but  giving  the  distinctive  number  and 
separate  amount  of  each,  and  shewing  the 
aggregate  number  and  amount  of  the  whole, 
checked  and  certified  by  such  public  accountant 
or  auditors,  be  open  at  any  time  during  the 
hours  of  public  business  for  the  inspection  of 
every  depositor,  as  respects  his  own  account,  to 
examine  his  own  deposit-book  therewith,  and 
the  general  results  of  the  same. 

**(9)  Provided,  that  where  savings  banks  are 
established  with  agents  or  local  receivers  else- 
where than  at  the  head  office,  the  rules  shall 
provide  for  the  due  receipt  of  and  accounting  for 
all  moneys  by  such  agents  or  local  receivers  on 
account  of  such  savings  bank  respectively,  and 
also  for  the  presence  of  a  second  party  in  every 
transaction  when  money  is  paid  or  received, 
and  also  for  the  periodical  examination  of  the 
depositors'  books  with  the  ledger  once  at  the 
least  in  every  year." 

"  11.  No  trustee  or  manager  of  any  savings 
bank  ....  shall  be  personally  liable,  except — 

**(1)  For  moneys  actually  received  by  him 
on  account  of  or  for  the  use  of  such  savings 
bank,  and  not  paid  over  and  disposed  of  in  the 
manner  directed  by  the  rules  of  the  savings 
bank. 

"  (2)  For  neglect  or  omission  in  complying 
with  the  rules  and  regulations  required  by  this 
Act  to  be  adopted  as  hereinbefore  is  provided 
in  the  maintenance  of  checks,  the  audit  and 
examination  of  accounts,  the  holding  of  meet- 
ings, and  keeping  minutes  of  proceedings 
thereat. 

'^(3)  And  also  for  neglect  or  omission  in 


on  business.  From  1850  to  the  time  of 
his  death  (the  26th  of  March,  1886) 
the  actuary  and  paid  officer  of  the  bank 
was  Mr.  James  Emerson  Williams,  who 
throughout  his  life  enjoyed  the  respect 
and  complete  confidence  of  the  trustees 
and  managers  of  the  bank,  as  well  of  his 
fellow-citizens  at  Cardiff,  where  he  held 
various  public  offices.  Upon  his  death, 
however,  it  was  ascertained  that  he  had 
been  guilty  of  fraud,  and  had  abstracted 
very  large  sums  of  money  which  ought  to 
have  been  found  in  the  coffers  of  the  bank, 
whose  assets  were  insufficient  to  meet  the 
claims  against  it  by  many  thousands  of 
pounds.  Under  these  circumstances  the 
bank  suspended  payment  in  April,  1886. 
Subsequently,  in  or  about  September  of 
the  same  year,  arrangements  were  made 
by  the  trustees  and  managers,  under 
which  a  large  number  of  the  depositors 
accepted  payments  of  17tf.  ^d,  in  the 
pound  in  some  cases,  and  in  others  VI b,  in 
the  pound,  in  satisfioiction  of  their  claims. 
A  certain  number  of  the  depositors,  how- 
ever, refused  to  accept  these  terms;  the 
affairs  of  the  bank  were  investigated  by  a 
commissioner  (Mr.  Lyulph  Stanley)  ap- 
pointed under  the  Trustee  Savings  Banks 
Act,  1887  j  and  ultimately,  upon  the  pe- 
tition of  the  Commissioners  for  the  Re- 
duction of  the  National  Debt  (presented 
under  that  Act),  an  order  was  made  for  the 
winding-up  of  the  bank  as  an  unregistered 
company  under  the  provisions  of  the  Com- 
panies Act,  1862,  and  the  Acts  amending 
the  same. 

The  rules  of  the  bank  provided  (rule 
2)  that  the  bank  should  be  open  for 
receipts  and  payments  on  every  Satur- 
day throughout  the  year,  between  the 
hoxu«  of  10  and  2  o'clock,  or  on  such  day 
or  days  in  every  week  as  the  trustees  and 
managei^  for  the  time  being  should  in 
general  or  special  meeting  determine;  and 
for  the  receipt  of  deposits  only  on  every 
Monday  and  Saturday  evening  from  7 
till  half-past  8  o'clock.  No  Aiy  (other 
than  those  specified  in  the  rules)  for  re- 
ceipts or  payments  was  ever  appointed. 

taking  security  from  officers  as  hereinbefore 
provided." 

[Sections  38  and  39  contain  provisions 
against  excessive  deposits.] 
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The  rules  embodied,  in  most  cases  in  the 
very  language  of  the  statute,  the  require- 
ments of  section  6  of  the  A.ct  of  1863. 
The  rules  required — 1.  That  no  money 
should  be  received  or  paid  from  or  to  de- 
positors except  at  the  office  of  the  bank 
and  during  the  usual  hours  for  public 
business.  2.  That  one  trustee  or  manager 
should,  in  addition  to  the  actuary,  be 
present  on  all  occasions  of  public  business, 
and  be  a  party  to  eveiy  transaction  of 
deposit  and  repayment.  3.  That  the 
depositor's  pass-book  should  be  compared 
with  the  ledger  on  every  transaction  of 
repayment.  4.  That  a  list  of  depositors' 
balances  should  be  extracted,  and  that  such 
extracted  list  should  be  examined  by  the 
auditor  once  in  every  year ;  and  6.  That 
a  book  containing  such  extracted  list 
of  every  depositor's  balance,  checked  and 
certified  by  the  auditor,  should  be  open  at 
any  time  during  the  hours  of  public  busi- 
ness for  the  inspection  of  every  depositor 
as  respected  his  own  account.  It  appeared 
that  the  actuary  was  in  the  habit  of  re- 
ceiving deposits  and  making  repayments 
on  other  days  than  Saturday  and  Monday, 
and  in  the  absence  of  a  trustee  or  manager. 
The  sums  received  or  paid  were  entered  in 
the  depositor's  pass-book,  and  also  in  the 
cash-book  kept  by  the  actuary  \  and  this 
latter  book  was  signed  by  the  depositor. 
Afterwards  the  entries  in  the  actuary's 
cash-book  were  copied  into  a  cash-book 
kept  by  the  trustees,  and  the  transactions, 
though  not  taking  place  during  hours  of 
public  business,  were  thereby  made  to 
appear  to  have  taken  place  at  a  time  when 
the  bank  was  open  for  such  business. 

The  respondent  admitted  in  his  cross- 
examination  that  he  then  knew  he  had 
entered  in  the  trustees'  cash-book  a  repay- 
ment of  a  larger  sum  than  was  really  paid 
to  the  depositor,  and  that  he  often  entered 
into  the  trustees'  cash-book  transactions 
at  which  he  was  not  present.  In  refer- 
ence to  this  matter  he  said :  ''  I  have  done 
it  on  a  Friday  evening,  and  sometimes  on 
a  Saturday  morning,  during  the  earlier 
part  of  the  business.  The  actuary  found 
that  the  business  of  the  bank  had  so  in- 
creased, that,  in  order  not  to  delay  the 
business  on  Saturday  morning,  it  was 
necessary  that  the  books  should  be  opened 
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ready  for  the  trustees  who  would  follow 
on  the  continuation  entry;  but  it  waa 
more  than  that  as  well.  Those  sums 
which  were  entrusted  to  the  actuary  to 
deposit,  he  wished  them  to  be  entered  at 
the  commencement  of  the  business  on  the 
Saturday.  The  attention  of  the  actuary 
was  called  by  the  chairman  to  the  practice 
of  his  taking  money  diudng  the  week  on 
other  days  than  Satiirday,  and  the  actuary 
said  he  could  never  carry  on  the  bxisiness 
of  the  bank  without  doing  so." 

The  residt  of  this  mode  of  conducting 
the  af&drs  of  the  bank  was  that  the 
actuary  ^dsified  his  cash-book,  and  repre- 
sented that  he  had  made  greater  payments 
than  he  actually  had  made,  and  had 
received  smaller  sums  than  had  actually 
come  to  his  hands.  In  each  case  he  re 
tained  the  difference,  and  thus  committed 
frauds  to  a  very  large  extent.  The  fol- 
lowing are  examples  of  what  took  place  : 

In  the  pass-book  of  a  depositor  named 
Albert  Cope  a  simi  of  15^.  85.  8c?.  was 
entered  as  having  been  repaid  to  him  on 
the  19th  of  December,  1884,  a  Friday, 
and  this  entry  was  initialled  by  the 
actuary  and  posted  to  the  ledger.  In  the 
cash-books  of  the  actuary  and  trustees 
(the  entry  of  the  latter  being  in  the  hand- 
writing of  the  respondent  Davies)  the  re- 
payment appeared  under  the  date  Satui*- 
day,  December  20th,  1884,  as  of  a  sum  of 
45/.  8«.  8c?.  It  appeared  from  an  exami- 
nation of  the  actuary's  cash-book  that  the 
repayment  was  originally  entered  correctly 
as  15Z.  8«.  8d,  and  was  subsequently 
altered  (presumably  after  the  depositor 
had  signed  the  book)  by  the  figure  1  in 
15  being  changed  into  4.  The  result  was 
that  the  balance  handed  over  to  the 
treasiu*ers  of  the  bank  on  the  20th  of 
December  at  the  close  of  business  was 
less  by  30/.  than  it  ought  to  have  been. 
Again,  in  the  pass-book  of  a  depositor 
named  Eliza  Snelling,  there  appeared  an 
entry,  under  date  the  1st  of  July,  1884, 
of  a  receipt  from  her  of  45/.  which  was 
signed  by  the  actuary.  This  transaction 
was  entered  in  the  cash-books  of  the 
actuary  and  trustees  (the  entry  in  the 
latter  being  in  the  handwriting  of  Peter 
Davies),  under  date  the  5th  of  July,  1884, 
as  a  receipt  of  40/.  only.    The  receipt  of 
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452.  was  duly  posted  to  the  ledger,  but  52., 
the  difference  between  452.  and  402.,  never 
came  into  the  possession  of  the  bank,  and 
was  presumably  retained  by  the  actuary. 
In  each  of  these  cases  the  pass-book  of  the 
depositor  agreed  with  the  ledger  of  the 
bank,  and  in  the  ordinary  course  of  things 
the  frauds  must  have  been  discovered  by 
the  auditor;  but  the  actuary  kept  back 
from  the  auditor  a  certain  number  of  the 
ledgers  of  the  bank,  and  the  provision  of 
the  statute,  requiring  that  a  list  of  de- 
positors* balances,  made  up  every  year  to 
the  20th  of  November,  should  be  extracted 
and  examined  and  checked  and  certified 
by  the  auditor,  and  should  be  open  for 
the  inspection  of  depositors,  was  never 
complied  with.  The  attention  of  the 
trustees  and  managers  was  expressly 
called  by  the  auditor  to  this  omission  in 
1884  and  1886. 

The  other  questions  raised  by  the  sum- 
mons are  sufficiently  referred  to  in  the 
judgment  of  the  Court,  the  Court  being 
of  opinion  that  they  were  not  ripe  for  de- 
cision. 

The  AUomey-Gmeral  {Sir  R,  E.  Webster, 
Q.C),  Fischer,  Q,C.,  and  Ingle  Joyce,  for 
the  liquidator.  —  Tlie  respondent  must 
take  the  consequences  of  departing  from 
the  strict  letter  of  the  requirements  im- 
posed by  section  6  of  the  Act  of  1863, 
however  laudable  his  motives  may  have 
been.  Such  breaches  of  duty  except  him 
from  the  exemption  granted  by  section  11. 
If  the  Act  had  been  complied  with,  it  is 
impossible  to  suggest  that  the  ^'auds  of 
the  actuary  could  have  been  committed. 
The  respondent  cannot  evade  liability 
by  sa3dng  that  he  lefb  everything  to  the 
actuaiy  and  the  auditor.  We  submit  that 
he  is  liable  for  breach  of  trust  within  the 
principle  of  Clough  v.  Bond  (2),  Ghost  v. 
WaMer  (3),  and  Bostoi^  v.  Floyer  (4).  We 
also  submit  that  the  respondent  is  liable 
as  a  contributory.  Although  by  the  Act  of 
1887  the  bank  can  be  wound  up  under  the 
Companies  Act,  there  are  no  shareholders 

(2)  3  Myl.  &  Cr.  490,  496 ;  8  Law  J.  Rep. 
Chanc.  51,  53. 

(3)  9  Beav.  497. 

(4)  36  Law  J.  Bep.  Cbaoc.  23 :  Law  Rep. 
1  £q.  26. 


in  this  association,  and  it  is  submitted 
that  the  proper  course  in  to  settle  the 
whole  of  the  trustees  and  managers  on 
the  list  of  contributories  in  respect  of  the 
amounts  found  due  from  them. 

Buckley,  Q.G.,  and  Upjohjt,  for  the  re- 
spondent.— ^The  case  resolves  itself  into  two 
questions :  1.  Is  the  respondent  liable, 
under  section  165  of  the  Companies  Act, 
for  neglect  of  duty  to  repay  the  bank  loss 
alleged  to  be  sustained  by  his  negligence  % 
2.  Is  he  liable  as  a  contributory  under 
section  200 1  The  Trustee  Savings  Banks 
Act  of  1863  does  not  create  a  corporation, 
it  provides  for  an  institution ;  the  nearest 
analogy  is  a  building  society.  It  may  be 
that  all  the  depositors  are  equally  mem- 
bers of  this  institution,  whose  money  is 
received  and  whose  affairs  are  conducted 
by  the  trustees  and  managers.  The 
scheme  of  the  Act  is  that  the  trustees  and 
managers  are  to  receive  moneys,  which  if 
they  pay  over  according  to  certain  rules, 
they  are  discharged.  These  rules,  how- 
ever, are  between  the  ti-ustees  and  man- 
agers and  the  bank  only.  The  other  side 
have  to  prove — first,  loss  to  the  bank ;  and 
secondly,  that  the  loss  arose  by  the  de- 
i^ult  of  the  trustees  and  managers.  As- 
suming a  non-compliance  with  the  Act, 
the  damage  is  too  remote.  The  proxi- 
mate cause  of  the  loss  was  not  the  negli- 
gence of  the  respondent,  but  the  criminal 
act  of  the  actuary — Swcm  v.  The  Nortit 
British  AiLstrcUastcm  Gompcmy,  Limited 
(5),  In  re  The  United  Service  G^ijoany  ; 
Johnstone^s  daim  (6),  In  re  The  Shields 
Marine  Insurance  Association;  Lee  and 
Mo<yr's  Gase  (7),  In  re  TIte  Uoylake  Rail- 
way Gompany;  LiUledcUe's  Gase  (8),  and 
In  re  The  European  Society  (9).  If  there 
is  any  liability  at  all  on  the  part  of  the 
respondent,  it  is  under  section  165,  and 
not  under  section  200. 

Tlie    Attorney-General,    in    reply,    re- 


(5)  2  Hurl.  &  C.  176 ;  32  Law  J.  Rep.  Exch. 
273. 

(6)  40  Law  J.  Rep.  Chanc.  286,  288 ;   Law 
Rep.  6  Chanc.  212,217. 

(7)  Law  Rep.  5  Eq.  368. 

(8)  43  Law  J.  Rep.  Chanc.  529,  630;    Law 
Rep.  9  Chanc.  257,  260. 

(9)  48  Law  J.  Rep.  Cbana  118,  129 ;    Law 
Rep.  8  Ch.  D.  679,  708. 
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In  re  Ca/rdiff  SoAsingg  Bamk, 
ferred  to  Critip  v.  Bvmkury  (10)  and  In  re 
The  Royal  Victoria  Palace  Theatre  Syndi- 
cate; Moore  amd  De  la  Torres  Case  (11). 

Cur.  adv,  vuU. 

Stirliko,  J.  [after  referring  to  the 
history  and  constitution  of  the  bank,  pro- 
ceeded as  follows]  : — ^The  liquidator  seeks 
to  place  Mr.  Davies  on  the  list  of  con- 
tributories  in  the  winding-up,  and  he  also 
charges  him  with  misfeasance  or  breach  of 
trust  in  respect  of  various  matters  which 
may  be  grouped  under  the  following 
heads:  First,  neglecting  or  omitting  to 
comply  with  the  rules  and  regulations  re- 
quired by  the  Act  of  1863,  with  reference 
to  transactions  of  deposit  and  repayment. 
Secondly,  neglecting  or  omitting  to  comply 
with  such  rules  and  regulations  with  re- 
ference to  the  audit  and  examination  of 
accounts;  thirdly,  permitting  deposits  to 
be  received  which  wei'e  illegal  or  irregular 
by  reason  of  their  exceeding  in  amount 
the  limits  imposed  by  the  Act,  or  by  reason 
of  the  depositors  being  entitled  to  some 
benefit  from  other  funds  in  the  bank  or 
from  funds  in  another  savings  bank ;  and 
fourthly,  misapplication  of  the  funds  of 
the  beiik  after  it  suspended  payment 
in  connection  with  the  arrangements  for 
effecting  compositions  with  the  depositors. 
[His  Lordship  then  referred  to  sections 
2,  3,  6,  10,  11,  21,  38,  39,  and  56  of  the 
Savings  Banks  Act,  1863,  and  section  2 
of  the  Savings  Banks  Act,  1880,  and 
came  to  the  conclusion  upon  the  figu^ts 
set  out  in  the  statement  that  the  rules 
and  regulations  required  by  the  Act  of 
1863  to  be  adopted  as  regards  the  main- 
tainance  of  checks  and  the  examination 
of  accounts  were,  to  the  knowledge  of  the 
respondent,  not  complied  with;  and  he 
continued  as  follows :  J  The  question  arises. 
What  is  the  liability  of  the  respondent  in 
respect  thereof]  Apart  from  statute,  if 
the  president,  trustees,  and  managers  had 
carried  on  the  business  of  a  savings  bank, 
and  had  received  by  themselves  or  their 
agents  sums  of  money  frx)m  depositors,  I 
apprehend  that  they  would  have  become 

(10)  8  Blng.  394;  1  Law  J.  Rep.  C.P.  112. 

(11)  43  Law  J.  Rep.  Chanc.  761 ;  Law  Rep. 
18  Rq.  661. 
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indebted  to  the  depositors  for  the  sums  so 
received,  and  that  each  of  them  would 
have  been  liable  to  the  last  farthing  of  his 
fortune  for  the  debts  so  incurred ;  and  the 
circimistance  that  the  business  was  carried 
on  fix)m  benevolent  or  public-spirited  mo- 
tives would  not  have  served  to  exonerate 
any  one  of  them  from  the  fulfilment  of 
such  liability*  The  Legislattu*e  has,  how- 
ever, thought  fit  to  intervene,  and,  regard- 
ing the  promotion  of  thrift  among  persons 
of  small  means  as  a  matter  of  great  public 
importance,  has  enacted  the  statute  to 
which  I  have  so  often  referred,  and  by  its 
provisions  the  liabilities  of  the  trustees 
and  managers  of  savings  banks  are  limited 
in  the  following  manner.  [His  Lordship 
read  section  11  of  the  Act  of  1863.] 

On  this  occasion  I  have  not  to  deal  with 
any  liability  under  sub-section  1,  for,  al- 
though attention  was  at  first  directed  to 
it,  it  was  ultimately  admitted  that  the 
summons  now  before  me  was  not  framed 
with  reference  to  that  sub-section,  and 
any  liability  of  the  respondent  under  that 
head  will  be  unaffected  by  my  decision  on 
the  present  occasion.  Wbat  I  have  now 
to  deal  with  is  the  liability  of  Davies 
arising  from  his  neglect  or  omission  to 
comply  with  the  rules  and  regulations  re- 
ferred to  in  sub-section  2. 

It  was  contended  that  under  section 
200  of  the  Companies  Act,  1862,  Davies 
was  liable  as  a  contributory.  That  section 
provides  that  in  the  event  of  an  unregis- 
tered, company  being  wound  up,  every 
person  shall  be  deemed  to  be  a  contribu- 
tory who  is  liable  at  law  or  in  equity  to 
pay  or  contribute  to  the  payment  of  any 
debt  or  liability  of  the  company,  or  to  pay 
or  contribute  to  the  payment  of  any  sum 
for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves,  or  to  pay  or 
contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding  up  the 
company. 

The  section  has  been  the  subject  of 
judicial  construction  in  several  cases,  and 
in  particular  by  the  Coxut  of  Appeal  in  In 
re  The  European  Society  (9).  Lord  Justice 
James  there  says :  "  It  is  said  that,  under 
the  200th  section  of  the  Act  of  1862,  all 
persons  legally  or  equitably  liable  to  con- 
tribute to  the  assets  are  contributories,  and 
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may  be  put  on  the  list  as  such.  It  is  im- 
possible to  hold  that  any  person  who  is  a 
debtor  to  the  company  in  liquidation  can 
be  put  on  the  list  of  contributories.  He 
is  bound  to  pay  moneys,  which  moneys 
when  paid  will  be  part  of  the  assets  of 
the  company,  and  in  that  sense  he  is  liable 
to  contribute  to  the  assets ;  but  that  does 
not  make  him  a  contributory  within  the 
meaning  of  the  Act.  Again,  a  person 
who  has  taken  shares  in  the  name  of  a 
trustee  is,  as  between  him  and  his  own 
trustee,  the  person  liable  to  contribute; 
but  that  does  not  make  him  a  contribu- 
tory as  between  him  and  the  company. 
The  company  may  get  at  him,  as  it  has 
in  several  instances,  through  and  in  the 
names  of  the  trustees.  But  still  the 
equitable  liability  is  to  the  trustees  only, 
and  there  is  no  privity  or  direct  right  of 
any  kind  as  between  the  company  and  the 
cestnds  que  trust.  If  an  officer  of  the 
company  has  misappropriated  assets,  that 
is  a  very  material  point — he  may  be  made 
to  refund  them  to  the  liquidator  as  part  of 
the  assets,  but  that  does  not  make  him  a 
contributory.  The  plain  meaning  of  the 
Act  is  a  legal  or  equitable  liability  to  con- 
tribute in  the  character  of  a  partner." 

By  that  exposition  of  the  meaning  of 
the  enactment  I  am  bound,  and  I  there- 
fore hold  that  the  liability  referred  to  in 
section  200  is  a  legal  or  equitable  liability 
to  contribute  in  the  character  of  a  partner. 

Is,  then,  this  the  nature  of  Davies's  lia- 
bility 1  In  my  opinion  it  is  not.  I  think 
that  section  11  of  the  Act  of  1863  relieves 
him  of  such  liability,  and  as  the  price  of 
such  exemption  imposes  another — namely, 
liability  for  neglect  or  omission  in  com- 
plying with  the  rules  and  regulations; 
and  that  this  liability  does  not  make  him 
a  contributory,  any  more  than  does  the 
liability  of  an  officer  of  the  company  to 
refund  to  the  liquidator  assets  of  the  com- 
pany which  he  has  misappropriated.  It 
was  said,  however,  that  even  if  Davies 
were  not  liable  to  pay  or  contribute  to  the 
payment  of  any  debt  or  liability  of  the 
bank,  he  was  at  aU  events  liable  to  pay  or 
contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  the  winding-up. 
In  my  opinion  this  is  not  so ;  the  liability 
to  contribute  to  the  costs  of  winding-up 


must,  like  the  liability  to  contribute  to 
debts,  be  a  legal  or  equitable  liability  in 
the  character  of  a  partner.  If,  without 
any  defeult  on  the  part  of  the  trustees  or 
managers,  the  assets  had  proved  insufficient 
for  the  satisfaction  of  the  liabilities  of  the 
bank,  and  it  had  become  necessary  to  have 
recourse  to  the  process  of  winding-up 
merely  in  order  that  the  liabilities  might 
be  duly  ascertained  and  the  assets  pro- 
perly distributed,  I  cannot  see  how,  in 
the  face  of  section  11  of  the  Savings  Bank 
Act,  it  would  be  possible  to  hold  the 
trustees  or  managers  liable  for  any  part  of 
the  costs  of  such  a  winding-up.  Any 
liability  of  Davies  in  respect  of  costs  of 
winding-up  must  be  attributable  to  the 
neglect  or  omission  specified  in  that  sec- 
tion. Whether  by  reason  of  that  liability 
he  could  be  compelled  to  pay  any  part  of 
the  costs  of  winding-up  it  is  imnecessary 
now  to  determine,  but,  in  my  opinion,  he 
cannot  be  placed  on  the  list  of  contribu- 
tories. 

Is  he,  then,  liable  under  section  165  of 
the  Companies  Act,  1862 )  That  section 
provides  that  where  in  the  course  of  the 
winding-up  of  any  company  it  appears 
that  any  past  or  present  director,  manager, 
or  any  officer  of  the  company  has  been 
guilty  of  any  misfeasance  or  breach  of 
trust  in  relation  to  the  company,  the 
Court  may  compel  him  to  contribute  such 
sums  of  money  to  the  assets  of  the  com- 
pany, by  way  of  compensation  in  respect  of 
such  misfeasance  or  breach  of  trust,  as 
the  Court  thinks  just.  The  Legislature 
has  relieved  the  trustees  and  managers 
of  savings  banks  from  personal  liability, 
except  for  neglect  or  omission  to  com- 
ply with  certain  rules  and  regulations. 
Those  rules  and  regulations  have,  to  the 
knowledge  of  Davies,  not  been  complied 
with,  and  under  these  circumstances  he 
has  been  guilty  certainly  of  an  omission, 
if  not  also  of  neglect,  within  the  mean- 
ing of  the  statute.  That  omission  or 
neglect  appears  to  me  to  constitute  a  mis- 
feasance or  breach  of  trust  within  the 
meaning  of  section  1 65 .  I  think,  by  reason 
of  that  misfeasance,  there  is  sufficient  evi- 
dence to  satisfy  me  that  the  assets  of  the 
bank  axe  less  than  they  ought  to  be ;  and 
that  claims  which  those  assets  are  insuffi- 
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In  re  Cardiff  Savings  Bank, 
dent  to  satisfy  may  be  established  in  the 
winding-up.  That  being  so,  Davies  may, 
in  my  opinion,  be  properly  compelled  to 
contribute  an  adequate  sum  to  the  assets 
of  the  company  by  way  of  compensation. 
It  was  said  on  his  behalf  that  the  actuary 
was  a  man  of  high  respectability,  who  en- 
joyed the  confidence,  not  only  of  the  trustees 
and  managers,  but  of  all  his  fellow-towns- 
men in  Cardiff.  That  appears  to  me  to 
be  no  defence  whatever.  The  Legislature 
has  imposed  on  the  trustees  and  managers 
this  obligation,  that  not  less  than  two 
persons  £all  be  present  on  all  occasions 
of  pubUc  business  for  the  purpose  of  watch- 
ing and  checking  all  transactions  of  deposit 
and  repayment ;  that  duty,  to  the  know- 
ledge of  Davies,  was  omitted  to  be  per- 
formed. What  was  the  object  of  the 
double  check,  for  the  maintenance  of  which 
provision  is  so  anxiously  made  by  the 
statute  t  Surely  to  prevent  the  bank  from 
being  defrauded.  How  then  can  it  be  any 
excuse  for  the  omission  that  the  trans- 
action of  business  was  intrusted  to  a  single 
person  to  ail  appearance  worthy  of  trust. 
Such  persons,  as  experience  shews,  not 
unfrequently  yield  to  such  temptations  as 
were  offered  in  the  present  case,  and  the 
possibility  of  such  an  event  was  an  evil 
against  which  the  Legislature  desired  to 
guard.  Such  fruuds  constitute  the  very 
mischief  which  it  was  the  aim  of  the  sta- 
tute to  prevent.  These  observations  ap- 
pear to  me  to  answer  another  objection 
urged  on  behalf  of  the  respondent — namely, 
that  the  damages  occasioned  by  the  acts 
of  the  actuary  were  too  remote. 

Again,  it  was  said  that  other  trustees 
and  managers  were  not  less  responsible 
than  Davies  for  the  non-observance  of  the 
statutory  requirements,  and  that  an  order 
ought  to  be  made  against  them  as  weU 
as  against  him.  The  evidence  certainly 
appears  to  shew  that  other  trustees  and 
managers  were,  or  ought  to  have  been, 
aware  of  the  disregard  of  the  regulations, 
and  it  is  quite  possible  that  at  some  future 
period  they  may  be  held  liable  for  the 
neglect  or  omission  which  I  hold  to  be 
established  against  Davies.  If  so,  it  may 
be  desirable  that  the  amount  to  be  con- 
tributed by  each  of  them  to  the  assets 
of  the  company  by  way  of  compensation 
should  be  ascertained  by  one  and  the  same 
Vol.  69.— Ohaho. 


457 


proceeding ;  but  this  appears  to  me  to 
afford  no  reason  why  I  should  abstain  from 
now  making  a  declaration  of  the  liability 
of  Mr.  Davies.  It  was  expressly  laid  down 
in  In  re  The  BritUh  Gvxvrdkm  Life  Asaur- 
aiice  Gcmpamy  (12)  that  there  is  nothing 
in  section  165  which  points  to  the  neces- 
sity of  having  every  one  concerned  before 
the  Court  upon  an  application  under  it. 

On  one  matter  which  was  much  pressed 
upon  me  I  must  say  a  few  words,  although 
I  do  not  regard  it  as  at  present  ripe  for 
decision.  It  was  strenuously  contended 
that  the  actuary  had  no  authority  on  be- 
half of  the  bank  to  receive  any  sums  of 
money  out  of  the  usual  hours  for  public 
business,  and  that  there  could  be  no  lia- 
bility on  the  part  of  Mr.  Davies  for  any 
such  receipts  which  did  not  come  to  the 
actual  possession  of  the  bank.  It  is  to  be 
remembered,  however,  that  the  true  re- 
ceipts were  entered  in  the  pass-books  of 
the  depositors  and  in  the  ledgers  of  the 
bank,  and  that  in  many  cases  the  deposi- 
tors were  compromised  with  on  the  footing 
of  assets  of  the  bank  being  liable  to  make 
good  these  receipts ;  and,  without  express- 
ing a  final  opinion  on  the  question,  I  am  of 
opinion  that  there  is  a  case  for  future  in-* 
vestigation,  in  respect  of  which  Mr.  Davies 
may  ultimately  be  found  to  be  under  some 
liability. 

Subject  to  any  observations  which  may 
be  made  on  the  form  of  the  order  (to  which 
I  shall  be  most  willing  to  give  attention), 
I  think  I  am  bound  to  declare  that  Mr. 
Davies  is  liable  for  neglect  or  omission  in 
complying  with  the  rules  and  regulations 
required  by  the  statute  26  k  27  Vict.  c.  87 
to  be  adopted  in  the  maintenance  of  checks 
and  the  examination  of  accounts,  and  to 
direct  an  enquiry  what  sums  of  money 
ought  to  be  contributed  by  him  to  the 
assets  of  the  company  in  respect  of  such 
neglect  or  omission. 

With  the  remaining  questions  raised  by 
the  summons  I  propose  to  deal  briefly,  for 
they  also  appear  to  be  at  present  not  ripe 
for  decision. 

It  appears  that  sections  38  and  39  of 
the  Act  of  1863  have  been  violated,  and 
that  deposits  were  received  by  the  bank 

(12)  49  Law  J.  Sep.  Cbanc.  446 ;  Law  Rep. 
14  Ch.  D.  836. 
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which  were  wholly  or  partially  improper 
to  be  received,  either  by  reason  of  the 
deposit's  exceeding  in  amount  the  limits 
imposed  by  statute,  or  by  reason  of  the 
depositors  being  entitled  to  some  benefit 
from  the  fumiU  of  the  bank  or  some  other 
savings  bank.  In  1884  and  1885  the  at- 
tention of  the  directors  was  called  to  this 
by  the  auditors*  reports.  The  result  of 
this  is  that  the  National  Debt  Commis- 
sioners have  paid  interest  on  deposits  of 
larger  amount  than  the  statute  authorises, 
and  they  have  made  a  claim  in  the  wind- 
ing-up to  be  repaid  the  interest  on  such 
deposits  so  fiu*  as  they  exceeded  the  legal 
limit.  Until  that  claim  has  been  dealt 
with  and  its  vahdity  established,  it  would 
seem  to  me  prematvire  to  express  an 
opinion  on  the  liability  of  Mr.  Davies  in 
respect  of  these  excessive  deposits. 

Lastly,  the  trustees  and  managers  are 
alleged  to  have  misapplied  the  funds  of 
the  bank  after  the  suspension  of  payment, 
in  stamping  the  documents  by  which  cer- 
tain of  the  depositors  purported  to  release 
the  trustees  and  managers  from  liability, 
in  providing  for  the  costs  and  expenses  of 
and  connected  with  the  preparation  and 
execution  of  such  documents  and  other- 
wise, and  in  payments  to  a  Mr.  Roberts 
for  services  in  connection  with  what  is 
termed  the  unauthorised  winding-up  of 
the  bank  and  otherwise.  Questions  are 
likely,  as  I  understand,  to  arise  in  the 
present  winding-up  with  reference  to  these 
releases,  and  the  proceedings  of  the  trustees 
and  managers  after  the  suspension  of  the 
bank ;  and  until  these  have  been  dealt  with 
or  disposed  of,  I  do  not  see  how  the  claims 
of  the  liquidator  can  be  effectually  dealt 
with. 

It  would  seem  to  me  best  that  these 
portions  of  the  summons  should  simply 
stand  over  for  the  present. 

Bolicitors  — Hare  &  Co.,  for  liquidator;  Bell, 
Brodrick  &  Gray,  agents  for  Harry  Cousins, 
Cardiflf,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.   ^ 

LlNDLET,  L.J.  I  FINCK  V.  THE  LONDON  AND 
LoPES,  L.J.        >   SOUTH-WESTBBN  BAILWAT 
1890.  I     COMPANY. 

March  3,  4.   J 

Railway  Company — Lands — Limits  of 
Deviation — Land  reasonably  required  far 
the  Construction  of  the  Line — RaUroays 
Clauses  Act,  1845  (8  Vict  c.  20),  s,  15— 
Lands  Clauses  Act,  1845  (8  Viet.  c.  18), 
ss.  84  and  92. 

A  railway  company,  aviharised  by  its 
special  Act  to  take  such  of  the  lands  shewn 
and  described  in  the  deposited  plans  and 
books  of  reference  as  might  be  required  for 
the  purposes  mentioned  in  the  special  Acty 
has  potcer  to  take  lands  otUside  the  limits 
of  deviation,  if  such  lands  are  reasonably 
required  for  the  construction  of  the  line  of 
railway  vnUiin  tfie  limits  of  deviation,  pro- 
vided such  lands  have  been  properly  shewn 
and  described  in  the  deposited  plans  and 
books  of  reference. 

Wrigley  v.  The  Lancashire  and  York- 
shire Railway  Comi»ny  (4  Giff.  352;  9 
Jur.  N.S.  710)  ea^lained ;  Dowling  v.  The 
Pontypool  &c.  Railway  Company  (43  Law 
J.  Rep.  Chanc.  761 ;  Law  Rep.  18  Eq. 
714)  approved. 

T/ie  deposited  plans  and  books  of  refer- 
ence shewed  ttoo  tenements  of  land  (nwn- 
bered  thereon  as  Nos.  122  and  123),  which 
consisted  of  tvx>  houses  with  their  respective 
curtilages.  One  of  the  houses,  and  part 
of  the  other  house,  as  well  as  parts  of  the 
curtilages  of  both,  were  within  the  limits  of 
deviation,  but  the  remaining  parts  of  the 
two  tenements  were  outside  those  limits. 
The  tenant  of  the  house  parUy  within  and 
partly  without  the  limits  required  the  com- 
pany to  take  the  whole  of  his  tenement,  but 
the  plaintiff,  the  landlord,  refused  to  seU 
the  whole  of  the  two  tenements  to  the  com- 
pany: — Held,  that,  under  such  circum- 
stances, it  became  reasonably  necessary 
for  the  company  to  take  the  whole  of  the 
two  tenements  numbered  122  and  123, 
and  that,  as  they  were  shewn  and  described 
in  the  deposited  plans  and  books  of  refer- 
ence, the  company  were  entitled  to  take 
them. 

Pulling  V.  The  London,  Chatham,  and 
Dover  Railway  Company  (3  De  Qex,  J.  ds 
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Finei  v.  London  and  South-  Western  Bail.  Co-t 

5.  661 ;  33  Law  J.  Hep.  Chanc.  505)  di&- 
tinguiahed, 

Dednon  of  Kay,  J.  {r^i>orted  58  Law  J. 
Bep.  Ghanc.  350),  affirmed. 

This  was  an  appeal  from  the  decision 
of  Kay,  J.  (reported  58  Law  J.  Rep. 
Chanc.  350). 

The  action  was  brought  by  a  landowner 
against  a  railway  company,  and  the  plain- 
ts claimed  the  restoration  of  a  piece 
of  land  alleged  to  have  been  wrongfully 
taken  by  the  company ;  a  declaration  that 
two  notices  to  treat  given  by  the  com- 
pany were  invalid;  and  damages  in  re- 
spect of  an  alleged  obstruction  of  a  right 
of  way  claimed  by  the  plaintiff. 

The  land  in  question  in  the  action 
which  had  been  taken  by  the  company, 
as  they  alleged  in  exercise  of  their  statu- 
tory powers  under  the  provisions  of  their 
special  Act,  had  consisted  of  two  houses 
with  their  respective  curtilages  (marked 
Noe.  122  and  123  on  the  deposite^i  plan), 
which  were  held  by  tenants  under  leases 
from  the  plaintiff.  One  of  the  houses,  and 
part  of  the  other  house,  as  well  as  parts 
of  the  curtilages  of  both  houses,  were 
within  the  limits  of  deviation  delineated 
by  dotted  lines  on  the  deposited  plan; 
the  rest  of  the  two  tenements  or  plots 
were  outside  the  limits  of  deviation,  but 
the  whole  of  the  two  tenements  were  de- 
scribed and  specified  in  the  books  of  re- 
ference and  in  the  deposited  plan. 

By  the  special  Act  in  question — ^the 
Sontii-Westem  Railway  (Various  Powers) 
Act,  1883  (46  &  47  Vict.  c.  clxxxix.),  which 
incorporated  the  Lands  Clauses  Acts, 
1845,  1860,  and  1869,  and  also  the  Rail- 
ways Clauses  Act,  1845 — the  company 
were  authorised  to  make  a  widening  of 
the  company's  railway  in  certain  streets 
in  the  neighbourhood  of  the  company's 
station  at  Waterloo,  in  which  neighbour- 
hood the  land  in  question  was  situate.  Sec- 
tion 5  of  the  special  Act  enacted  that  **  the 
company  may  make  the  railway  deviations, 
improvmnents,  and  widening  of  railways, 
and   other  works  described  "  in  sections 

6,  7,  8,  and  9  of  the  Act,  "with  all  proper 
bridges,  viaducts,  .  .  .  and  all  other  in- 
cidental works  and  conveniences  con- 
nected with  those  railways  and  works, 
and   all   incidental   works    and   conve- 
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niences,  and  may  take  and  use  such  of 
the  lands  shewn  on  the  deposited  plans 
and  described  in  the  deposited  books  of 
reference  as  may  be  requh-ed  for  those 
purposes." 

On  the  31 6t  of  May,  1885,  the  com- 
pany gave  notice  to  take  such  part  of  the 
two  tenements  as  were  within  the  limits 
of  deviation.  The  plaintiff  thereupon 
gave  notice  to  the  company  that  he  would 
not  sell  more  than  he  was  obliged  to  sell 
to  the  company  under  their  compulsory 
powers;  but  the  tenants,  on  the  other 
hand,  required  the  company  to  take  the 
whole  of  the  two  tenements  under  section 
92  of  the  Lands  Clauses  Act,  1845.  On 
the  26th  of  January,  1886,  the  company 
issued  a  second  notice  to  treat,  which 
comprised  the  rest  of  the  two  tenements 
— ^that  is,  those  parts  of  the  two  tenements 
which  were  outside  the  limits  of  devia- 
tion. Subsequently  the  company,  under 
section  85  of  the  Lands  Clauses  Act,  1845, 
took  possession  of  the  whole  of  the  two 
tenements,  pulled  down  the  two  houses 
thereon,  and  built  a  viaduct  carrying  the 
new  line  of  rails,  which  viaduct  at  one 
point  (referred  to  as  the  small  triangular 
bit  of  land)  went  beyond  the  limits  of 
deviation,  but  only  did  so  to  the  extent  of 
two  feet  ten  inches  at  the  utmost. 

At  the  trial  before  Kay,  J.,  the  plain- 
tiff contended  that  under  no  circum- 
stances was  the  company  authorised  or 
justified  in  taking  those  parts  of  the  tene- 
ments which  were  outside  the  limits  of 
deviation;  and  the  company  contended 
that  if  the  medium  filum  vice  of  the 
widening  were  to  be  placed  on  the  dotted 
line  which  shewed  the  limit  of  deviation, 
then  that  the  lands  taken  would  be  in 
fisict  within  such  limits. 

Kay,  J.,  held  that  though  the  com- 
pany were  wrong  in  their  contention 
that  in  the  case  of  a  widening  of  a  rail- 
way the  m>edium  Jdum  vice  might  be 
placed  on  the  dotted  line,  yet  that  the 
plaintiff's  action  failed,  as  the  taking  of  the 
lands  outside  the  limits  of  deviation  was 
rendered  necessary  for  other  reasons,  and 
the  plaintiff  had,  in  fact,  sustained  no 
special  damage  thereby. 

The  plaintiff  appealed. 

Martm^  Q.C.,  D,  t.  Alexander,   and 
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MovUague  Lush,  for  the  appellant. — If  the 
company  exceeded  their  statutory  powers 
in  taking  land  which  belonged  to  the 
plaintiff,  it  is  not  necessary  for  him  to 
shew  special  damage.  The  company,  in 
taidng  land  outside  the  limits  of  devia- 
tion, exceeded  their  statutory  powers. 

[They  referred  to  Little  v.  Ths  Newport^ 
Aberga/vermy,  cmd  Hereford  Raikoay  Com- 
pany (1),  The  Attorney-General  v.  The 
Tewkesbury  and  Malvern  RaUtoay  Com- 
pany (2),  and  section  Id  of  the  Eailways 
Clauses  Act,  1845.] 

Phipaon  BecUe,  Q.C,  and  Vavghan 
Hawkina,  for  the  respondent  company. — 
It  is  well  settled  that  a  railway  company 
may  take  lands  lying  outside  the  limits  of 
deviation,  if  required  for  the  purposes  of 
their  works — Doe  d,  Payne  v.  The  Bristol 
and  Exeter  Railway  Company  (3) — ^pro- 
vided such  lands  be  marked  on  the  plans 
and  described  in  the  books  of  reference — 
Boe  d.  Armitstead  v.  The  N<yrth  Staffordr 
shire  Railtoay  Compcmy  (4).  Lands  re- 
quired for  accommodation  are  lands  re- 
quired for  the  purposes  of  the  railway — 
howling  V.  The  PoTUypool  dec.  Railway 
Company  (5)  and  WUkinson  v.  The  UtUl 
d:c.  Railway  and  Docks  Company  (6).  It 
was  reasonably  necessary  for  the  purposes 
of  the  company's  works  that  the  company 
should  take  the  whole  of  the  tenements 
numbered  122  and  123,  as  the  tenant  of 
one  of  the  houses  required  the  company 
to  take  the  whole  house.  Section  13  of 
the  Bailways  Clauses  Act,  1845,  is  amended 
by  section  4  of  the  Eailways  Clauses  Act, 
1863  (26  &  27  Vict.  c.  92). 

Marten,  Q.C,  in  reply. — ^The  company 
in  constructing  the  viaduct  carrying  their 
new  line  extended  the  viaduct  beyond  the 
limits  of  deviation  at  the  point  shewn  on 
the  plan  by  the  triangular  bit  of  land 
colouured  blue.    That  was  clearly  in  excess 

(1)  12  Ck)m.  B.  Rep.  76J ;  22  Law  J.  Bep. 
C  P  89. 

(2)  1  De  Gez  &  J.  423 ;  32  Law  J.  Bep. 
Ghana  482. 

(8)  16  Mee.  Sc  W.  320;  2  BaiL  CaB.  75;  9 
Law  J.  Bep.  Exch.  232. 

(4)  16  Q.B.  Bep.  626;  20  Law  J.  Bep.  Q.B. 
249. 

(5)  43  Law  J.  Bep.  Chanc.  761 ;  Law  Bep. 
18  Eq.  714. 

(6)  61  Law  J.  Bep.  Chanc.  788 ;  Law  Bep. 
20  Ch.  D.  32 


of  their  statutory  powers.  Watkins  v. 
The  Great  NorUiem  Railway  Company  (7) 
is  distinguishable,  as  there  the  company 
were  acting  within  their  powers.  The 
plaintiff  is  entitled  to  compensation  for 
the  '*  injurious  affecting "  thereby  of  the 
plaintiff's  adjoining  land — Cowper  Essex 
V.  The  Acton  Local  Board  (8).  As  regards 
the  pulling  down  of  the  whole  of  both 
houses,  the  buying  out  of  the  tenants  does 
not  affect  the  rights  of  the  reversioner — 
Pulling  V.  The  London^  Chatham^  and 
Dover  Railway  Company  (9);  and  such 
pulling  down  is  an  ^' iiyurious  affecting  " 
of  other  lands.  There  is  no  evidence  that 
it  was  reasonably  necessary  to  pull  down 
the  whole  of  the  two  houses  in  order  to 
construct  the  new  line  within  the  limits 
of  deviation;  and,  even  if  it  were  so, 
that  does  not  give  the  company  the  right 
to  the  soil  on  which  the  whole  of  the  two 
houses  stood. 

Cotton,  L.J. — ^This  case  is  a  complaint 
by  a  landowner  against  the  railway  com- 
pany, that,  in  proceeding  under  the  special 
Act  which  gave  them  power  to  widen  their 
railway,  they  have  exceeded  their  powers 
in  various  ways,  and  he  claims  to  have 
restored  to  him  some  land  which  he  says 
they  took  without  any  authority.  What 
is  the  case)  I  think  the  first  point  to  be 
considered  is  whether  the  two  notices  to 
treat  were,  as  he  contends,  illegal  and  in- 
operative. That  contention  is  very  much 
based  on  this,  that  the  railway  company 
have  no  right  to  take  any  land  beyond 
the  limits  of  deviation,  and  that  they 
could  not  therefore  take  what  they  have 
taken.  That  really  was  the  main  point ; 
and  he  carried  it  so  fieu*  as  to  say  that  they 
could  not  even  take  the  land  which  was 
included  in  the  first  notice,  which  was  a 
notice  to  take  the  parts  of  the  houses 
nearest  to  the  railway,  and  that  a  fortiori 
they  could  not  take  the  land  which  was 
comprised  in  the  second  notice.  Now,  I 
think  that  the  railway  company  did  not 
proceed  exactly  as  they  ought  to  have 

(7)  16  Q.B.  Bep.  961 ;  20  Law  J.  Bep.  Q.B. 
391 

(8)  68  Law  J.  Bep.  Q.B.  694 ;  Law  Bep. 
14  App.  Cas.  163. 

(9)  33  Beay.  664 ;  3  De  Gez,  J.  &  a  661 ; 
3  3  Law  J.  Bep.  Chanc.  606. 
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done,  becauBOy  in  my  opinion,  instead  of 
giving  the  two  notices,  they  ought  to  have 
given  the  notice  once  for  all,  including  the 
whole  of  the  property  comprised  in  the 
two  notices ;  but  as  they  have  now  given 
notice,  comprising  the  land  contained  in 
those  two  notices,  I  think  we  ought  not 
to  grant  any  relief  in  this  action  on  that 
ground.  Why  do  I  say  they  ought  not 
to  have  given,  or  were  not  entitled  to 
give,  the  two  notices,  but  a  notice  once 
for  all  for  the  land  comprised  in  those  two 
notices )  For  this  reason — I  do  not  enter 
into  the  question  of  what  the  limits  of 
deviation  may  be  as  regards  the  extension 
— ^but  even  if  the  railway  company  had  con- 
fined their  works  within  the  limits  of  de- 
viation, in  my  opinion  they  were  entitled 
to  give  notice  to  treat  for  the  whole  of  the 
land  comprised  in  those  two  notices,  and 
I  think  they  ought  to  have  given  it  in  one 
notice.  I  think  there  is  a  good  deal  of 
difficulty  as  to  the  powers  of  the  company 
to  extend  their  works  beyond  the  limits  of 
deviation  in  a  case  like  this ;  but  there  is 
no  question  that  they  may  take  lands  be- 
yond the  limits  of  deviation  if  the  lands 
are  required  for  the  purpose  of  construct- 
ing the  works  which  they  are  authorised 
to  make  by  the  Act  of  Parliament ;  and 
therefore,  in  my  opinion,  their  power  to 
take  land  is  not  limited  to  land  within  the 
limits  of  deviation,  but  it  is  limited  to 
land  which  is  described  in  the  books  of 
reference  and  in  the  Parliamentary  plans. 
Now,  what  was  done  herel  Here 
were  two  houses,  marked  122  and  123  in 
the  plan  affixed  to  the  notices.  They  are 
entitled  to  take  the  whole  of  those  plots,  if 
described  in  the  book  of  reference  and  in 
the  Parliamentary  plans,  for  the  purposes 
of  works  which  they  are  authorised  to 
construct.  Then,  that  being  so,  are  122 
and  123  described  in  the  book  of  reference 
and  in  the  Parliamentary  plans)  [His 
Lordship  then  considered  the  book  of  re- 
ference and  Parliamentary  plans,  and  said 
that,  in  his  opinion,  they  comprised  the 
whole  of  the  plots  in  question,  and  pro- 
ceeded :]  Then  how  have  the  railway  com- 
pany shewn  that  this  property  is  reason- 
ably necessary  for  the  purpose  of  construct- 
ing the  railway  f  It  is  not  necessary  in 
the  sense  that  without  it  the  railway  could 
not  have  been  constructed.    That  is  not 


the  meaning  of  it ;  but  whatever  is  re- 
quired reasonably  for  the  purpose  of  en- 
abling a  railway  company  to  construct 
their  railway,  in  my  opinion,  is,  within  the 
meaning  of  section  5  of  the  Special  Act, 
land  which  they  require  for  the  purpose 
of  constructing  their  railway.  This  first 
notice  would  have  cut  in  halves  part  of 
one  of  these  houses,  and  if  the  landlord 
and  tenant  had  both  been  willing  to  enter 
into  an  arrangement  to  let  the  railway 
company  pull  down  the  whole,  and  then 
take  back  part  of  the  land,  I  think  the 
railway  might  have  been  reasonably  made 
under  those  circumstances  on  the  other 
part.  But  we  find  this — ^that  the  tenant 
said,  ^'Ko,  you  shall  not  do  that ;  you  must 
pull  down  the  house  and  take  the  whole. 
I  will  not  have  the  house  cut  in  halves, 
and  have  only  half  a  house."  The  landlord 
sa3rs,  "  I  object  to  that ;  I  will  not  sell  an 
inch  more  ground  than  you  can  compul- 
sorily  take."  That  being  the  case,  I  think 
the  railway  company  ought  to  have  given 
a  notice  at  once  that  they  required  to  take 
the  whole,  because  then  it  became  reason- 
ably necessary  for  the  purpose  of  construct- 
ing their  railway  to  take  the  whole,  when 
the  tenant  refused  to  enable  them  to  take 
one  part  only,  and  because  the  landlord 
and  tenant  coiild  not  agree  together  as  to 
what  they  would  sell  to  the  railway  com- 
pany. Not  that  the  termor,  as  a  rule,  can 
bind  by  a  notice,  under  the  92nd  section 
of  the  Lands  Clauses  Act,  the  freeholder ; 
but  that  in  the  present  case,  in  conse- 
quence of  the  course  which  the  parties 
took,  it  became  reasonably  necessary  for 
the  purpose  of  constructing  the  railway  to 
take  the  whole  of  that  which  was  com- 
prised in  both  the  notices.  I  do  not  doubt 
that  what  is  said  by  Lord  Justice  Turner 
in  the  case  of  Pulling  v.  The  JLondon,  Chat- 
ham, and  Dover  Railway  Compam^y  (9)  as 
a  general  rule  is  right ;  but  here  it  is,  not 
because  the  landlord  is  bound  by  the  option 
of  his  tenant,  but  because  at  the  option  of 
the  tenant  it  became  reasonably  necessary 
to  take  the  whole,  and  it  being  reasonably 
necessary  to  take  the  whole,  in  my  opinion 
the  railway  company  were  entitled  to  give 
notice  to  take,  and  to  take,  the  whole.  I 
think  it  is  reasonably  clear  that,  in  conse- 
quence of  the  landlord's  objection,  they  tried 
to  see  whether  they  could  take  only  the 
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actual  portion  which  was  comprised  in  the 
first  notice.  They  were  quite  entitled  to 
take  the  whole  comprised  in  both  notices. 
If  they  had  given  one  notice,  as  they 
ought  to  have  done,  at  first,  they  could 
have  taken  the  whole.  Then,  in  conse- 
quence of  the  claim  made,  which  was  es- 
tablished to  be  correct,  as  to  the  right  of 
way  to  the  stable,  it  became  necessary,  to 
enable  the  way  to  be  made,  which  they 
have  made,  to  take  another  portion  of  that 
land  which  was  comprised  in  the  second 
notice,  and  I  do  not  doubt  that  where,  in 
consequence  of  its  being  necessary  to  make 
a  substituted  road,  the  railway  company 
must  take  land  which  they  would  not 
otherwise  have  taken,  they  are  entitled  to 
do  so.  That  is  land  required  for  the  pur- 
pose of  constructing  their  works — ^that  is, 
for  doing  something  which  the  construc- 
tion of  their  works  renders  necessary. 

Then  one  comes  to  this  point.  Whether 
the  railway  company  were  entitled  to  take 
all  the  land  which  they  covered  by  their 
viaduct,  though  part  of  it  is  beyond  the 
limits  of  deviation;  and  I  will  assume 
that  there  was  a  departure  from  the  power 
given  them  by  the  Act  of  Parliament  in 
making  their  viaduct.  But  then,  as  Mr. 
Justice  Kay  said,  how  is  the  plaintiff  in- 
jured by  that)  Unless  he  has  suffered 
some  special  injury  by  their  doing  so,  he 
individually  cannot  ask  the  Court  to  inteiv 
fere.  The  Attorney-General  might,  on 
the  ground  of  its  affecting  the  public, 
apply  to  the  Court ;  but  that  is  not  this 
case.  It  is  not  suggested  here  that  there 
is  any  injury  to  the  public,  and  the  Attoiv 
ney-General  could  not  reasonably  be  put 
in  motion.  I  therefore  agree  with  Mr. 
Justice  Kay  in  holding  that,  there  being 
no  special  injury  to  the  plaintiff  in  conse- 
quence of  this  departure  from  the  authority 
given  to  the  railway  company  by  Parlia- 
ment, the  plaintiff  cannot  ask  the  Court 
to  interfere.  [His  Lordship  then  dealt 
with  the  oompuiint  made  by  the  plaintiff 
as  to  a  small  triangular  piece  of  land,  be- 
yond the  limits  of  deviation,  over  which 
the  defendant  company  had  carried  their 
viaduct.  With  respect  to  this,  he  said  that 
he  did  not  think  the  plaintiff  had  suffered 
any  appreciable  damage,  and  continued  :1 

Then  there  is  only  one  other  point,  and 
that  is  the  substituted  road.    Has  the 


plaintiff  shewn  there  is  any  practical  in- 
convenience by  the  substituted  way  )  It 
is  very  true  that  till  the  action  was  brought, 
that  substituted  way  was  not  given  to  him 
by  the  railway  company ;  but  it  was  given 
to  him  long  before  the  trial  of  the  action, 
and  it  was  open  still  for  the  plaintiff  to 
bring  forward  evidence  to  shew  how  in- 
convenient (if  it  was  so)  this  substituted 
way  was.  He  has  not  done  that.  Mr. 
Justice  Kay  seems  to  have  considered  the 
case  very  fully,  and  was  satisfied  that  the 
substituted  way  was  equally  convenient 
with  that  which  had  been  taken  away  frt>m 
the  plaintiff,  and  I  cannot  differ  from  that. 
In  my  opinion,  therefore,  the  appeal  al- 
together fails. 

LiNDLET,  L.J. — ^This  is  a  case  of  some 
nicety,  and  presents  various  features  which 
are  very  seldom  met  with.  I  think  the 
key  of  the  whole  thing  is  to  be  found  in 
the  erroneous  view  adopted  by  the  plain- 
tiff ;  and  that  erroneous  view  is  this,  that 
under  no  circumstances  could  the  railway 
company  justify  taking  land  which  was 
beyond  the  limits  of  deviation.  That  is  at 
the  root  of  the  whole  of  this  litigation ; 
and  that  appears  to  me  to  be  a  mistake. 
The  limit  of  deviation  has  reference  to  the 
line  of  rails,  and  if  there  are  pieces  of  land 
outside  the  limit  of  deviation,  but  properly 
referred  to  in  the  book  of  reference  and 
deposited  plans,  and  if  those  pieces  of  land 
are  bona  fide  wanted  for  the  purpose  of 
making  the  line  within  the  limits  of  devia- 
tion, there  is  no  authority  I  know  of  to 
shew  that  such  pieces  of  land  cannot  be 
properly  taken  by  the  railway  company. 
There  was  a  doubt  thrown  upon  thiat  by 
the  case  of  Wrigley  v.  The  LcM/oouhire  and 
Yarkahire  Railway  Company  (10^  before 
the  Yice-Chancellor  Stuart,  and  that  case 
was  referred  to  and  examined  with  his 
usual  care  by  Yioe-Chancellor  Hall  in 
Dotoling  v.  The  PorUypool  Railway  Com* 
pany  (5).  To  understand  the  case  c^ 
WrigUy  v.  The  Laaieaehire  and  Yorkshire 
Railway  Company  (10)  one  must  look  at 
the  report  in  the  9th  JxurisL  In  the  re- 
port of  the  case  in  4  Giffardy  the  judgment 
of  Yice-Chancellor  Stuart  runs  in  this 
way,  at  page  360 :  '*  It  is  evident  that  no 

(10)  4  Giff.  352;  9  Jur.  N.S.  710, 
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part  of  the  field  which  is  now  in  dispute 
as  described  on  the  deposited  plans  of 
reference  constituted  one  close.  If  so,  the 
company  had  no  power  to  take  the  land 
comprised  in  their  notice/*  But,  on  turn- 
ing to  the  Jurist,  it  is  intelligible  enough. 
*'  It  is  evident  that  no  part  of  the  field 
except  that  within  the  line  of  deviation 
was  described  in  the  deposited  plans." 
That  makes  it  plain  and  intelligible.  With 
this  explanation,  which  Vice-Chancellor 
Hall  had  before  him  in  J)owlhig*8  Case 
(5),  the  doubt  raised  by  the  report  in 
Wrigle^a  Case  (10)  appears  to  me  to  dis- 
appear. Dowling^s  Case  (5)  is  a  clear 
authority,  if  authority  is  wanted,  that  if 
there  are  lands  properly  described  in  the 
books  of  reference  and  deposited  plans, 
which,  though  outside  the  limits  of  devia- 
tion, are  bona  fide  wanted  for  the  purpose 
of  making  the  line  within  the  limits  of 
deviation,  the  company  may  take  them ; 
that  is  common  sense,  and  in  accordance 
with  the  Act. 

Now  I  pass  on  to  consider  the  rest  of 
the  casa  It  follows  from  that,  that  if  the 
whole  of  the  plots  which  are  referred  to 
us  122  and  123  were  bona  fide  wanted  for 
the  purpose  of  making  the  line  within  the 
limits  of  deviation,  they  could  be  properly 
taken  under  those  notices;  and  I  am 
satisfied  on  the  evidence  that,  under  the 
very  peculiar  circumstances  of  this  case — 
by  which  I  mean  that  half  the  house  was 
absolutely  wanted,  and  that  the  other  half 
must  be  pulled  down  or  suppoited  at  an 
extravagant  expense,  which  is  utterly  un- 
reasonable— ^it  is  true,  in  point  of  fiwjt,  that 
in  this  case  the  whole  of  those  plots  were 
bona  fide  wanted  for  the  purpose  of  making 
the  line  legitimately  within  the  limits  of 
deviation,  and  it  appears  to  me  to  carry 
the  point  in  substance  as  regards  those 
plots ;  and,  looking  back,  it  appears  to  me 
it  is  to  be  regretted  that  the  company  did 
not  give  one  notice  to  take  the  whole,  and 
then  this  controversy  would  never  have 
been  dreamt  of.  Owing  to  reasons  I  am 
imperfectly  acquainted  with,  they  first  gave 
notice  to  take  half,  and  then  to  take  the 
whole.  I  look  upon  that  as  nothing ;  the 
substance  of  the  thing  is,  were  they  entitled 
to  give  notice  to  treat  for  this  t  I  think 
they  were ;  and  whatever  the  plaintiff  is 
entitled  to  under  those  notices  under  the 


compensation  clauses,  he  will  get,  if  he 
has  not  got  it  already. 

[His  Lordship  then  referred  to  the 
complaint  as  to  the  small  triangular  piece 
of  land,  and  said  that,  assuming  that  there 
was  a  cause  of  action  against  the  company 
for  throwing  an  arch  of  their  viaduct  over 
that  piece  of  land,  it  was  clearly  only  a 
case  for  nominal  damages,  and  that  the 
Court  would  not  grant  an  enquiry  for  such 
a  trivial  matter.  He  then  considered  the 
question  of  the  substituted  right  of  way, 
and  continued :] 

It  is  competent  to  the  railway  company 
to  take  land  for  the  purpose  of  making  a 
substituted  way.  That  has  been  decided 
in  years  gone  by ;  and  it  appears  to  me, 
as  a  matter  of  convenience,  all  that  can  be 
said  is  that  the  present  way  is  in  some 
places  narrower  than  it  was  before ;  but 
if  it  is  sufficiently  wide  for  the  purpose  for 
which  it  exists — ^that  is  to  say,  to  let  a 
horse  go  to  and  from  the  stable — ^that  is 
sufficient  to  satisfy  the  plaintiff's  right. 
There  is  no  absolute  right  to  seven  feet  all 
the  way  along ;  and  when  you  look  at  the 
section  of  the  Act  of  Parliament,  it  amounts 
to  this :  it  is  drawn  in  such  a  way  that 
there  is  a  certain  latitude  in  giving  the 
substituted  way.  It  is  to  be  ^^  as  con- 
venient as  the  former,  or  as  near  as  may 
be."  The  learned  Judge  has  found  as  a 
fact  that  this  is  a  sufficiently  convenient 
way,  and  I  see  no  reason  to  differ  from 
him  on  that  ground.  It  might  have  been 
straighter  or  more  convenient,  but  still  it 
is  a  reasonable  way,  and  as  good  as  the 
company  can  give  under  the  circumstances. 

It  appears  to  me,  therefore,  that  upon 
the  whole  case  the  appeal  ought  to  be 
dismissed,  and  dismissed  with  costs. 

Lopes,  L.J. — If  the  company  had  given 
one  notice  for  what  is  contained  in  both 
notices  in  the  first  instance — ^an  entire 
notice,  I  mean,  for  the  whole  contained  in 
the  two  notices — in  my  opinion  we  should 
never  have  heard  anything  of  this  case. 
It  could  not  have  been  then  said  that  any 
land  was  taken  without  Parliamentary 
authority.  If  some  is  outside  the  limits 
of  deviation,  it  appears  to  me  it  is  reason- 
ably necessary  for  the  purpose  of  the  line, 
and  of  the  line  authorised  by  Parliament, 
and  it  is,  moreover,  properly  described  in 
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mentary plans. 

Now,  that  being  so,  I  do  not  feel  in- 
clined to  assist  the  plaintiff  because  of  a 
mistake  on  the  part  of  the  company  in  not 
giving  a  notice  which  comprised  the  whole 
of  this  land  in  the  first  instance,  and  I  am 
the  more  unwilling  to  assist  him  because 
I  feel  that  he  is  not  substantially  damaged. 
With  regard  to  the  bridge  over  the  road, 
if  any  injury  is  thereby  caused  to  the 
plaintiff,  it  is  too  insignificant  to  be  enter- 
tained. With  regard  to  the  substituted 
way,  I  agree  with  what  has  been  said  by 
Mr.  Justice  Kay.  I  think  that,  having 
regard  to  the  p\irposes  for  which  that  way 
is  required,  it  is  sufficiently  convenient 
and  commodious;  and  I  am  very  much 
struck  by  this,  that  the  occupier  was  not 
called  at  the  trial,  nor  was  anybody  else 
called,  to  say  that  it  was  not  si:dficient  for 
the  purposes  for  which  it  was  required. 
Mr.  Marten  said  that  the  reason  of  that 
was,  that  the  way  was  given  after  action 
brought,  that  photographs  were  produced, 
and  that  there  was  no  necessity  of  giving 
any  such  evidence.  I  cannot  help  think- 
ing myself  that  if  this  road  had  been  in 
any  way  insufficient,  or  not  sufficiently 
convenient,  that  the  occupier,  or  some  other 
person,  to  speak  to  the  fact,  would  have 
been  called. 

This  is  a  very  peculiar  case,  and  it  is 
peculiar  in  this  way :  it  appears  to  me 
that  both  the  plaintiff  and  defendants  have 
mistaken  their  rights.  The  plaintiff  took 
a  wrong  view  when  he  contended  that  no 
land,  in  any  circumstances,  could  be  taken 
beyond  the  limits  of  deviation ;  the  defen- 
dants, on  the  other  hand,  took  a  wrong 
view  when  they  contended  that  the  medium 
Jilum  of  the  widening  waa  to  be  placed  on 
the  dotted  line.  I  quite  agree  with  what 
has  been  said  by  the  other  members  of  the 
Court,  and  I  tlunk  that  this  appeal  should 
be  dismissed,  and  dismissed  with  costs. 

Solicitors— W.  H.  Withall  &  Co.,  for  appellant ; 
Blrcham  k  Co.,  for  respondent. 


North,  J. 

1890. 

Jan.  15,  16. 

Feb.  4. 


BARRETT    AND    ELER8 
(limited)   V,  DAT. 
.  DAY  V.   FOSTER. 


Fatenis  <&c.  Act,  1883,  8.  32— Action 
for  Threats — Pending  Action  for  Infringe^ 
ment  against  Licensee — Staying  veaxUious 
Proceedings  —  Practice  —  Order  XXV. 
rate  4. 

An  action  to  restrain  threats  m  respect  of 
an  alleged  infringemerU  of  a  patent  ought 
not,  having  regard  to  section  32  of  the 
Patents  d^c.  Act,  1883,  to  be  commenced 
after  an  auction  to  restrain  the  allied  in- 
fringement has  been  instituted  amd  is  being 
prosecuted  with  due  diligence;  and  if  it  is 
so  commenced,  aU  proceedings  in  U  may 
be  stayed  as  being  veoccUious, 

An  action  by  a  patentee  against  a  licensee 
brought  bona  fide  for  royalties  in  respect  of 
artides  manufactured,  as  the  patentee  o^ 
leges,  but  the  licensee  denies,  in  accordance 
with  the  patent,  amd  for  an  injunction  to 
restrain  the  licensee  from  manufacturing 
the  artides,  except  subject  to  the  terms  of 
the  licence,  is  an  action  to  restrain  the  in- 
fringemtent  of  the  patent  within  section  32, 
notwithstanding  that  the  validity  of  the 
patent  cannot  be  contested  by  the  licensee. 

Any  OAstion  may  be  stayed  as  being  vexa- 
tious when  it  is  dear  that  no  rdiefcan  be 
obtained  at  the  trial. 

Adjourned  summonses. 

The  &cts  of  these  cases  are  fuUy  stated 
in  his  Lordship's  judgment.  This  was  the 
hearing  of  two  adjourned  summoDseSy 
one  taken  out  on  the  31st  of  October, 
1889,  by  J.  M.  Day,  the  defendant  in  the 
first  action,  by  which  he  asked  that  all 
further  proceedings  in  that  action  might 
be  stayed,  on  the  ground  that  it  was  ha- 
rassing and  vexatious,  and  for  payment  of 
the  taxed  costs  of  the  action  and  summons; 
the  other  taken  out  on  the  2nd  of  Novem- 
ber, 1889,  by  F.  Foster,  the  defendant  in 
the  second  action,  by  which  he  asked  that 
all  further  proceedings  in  that  action  might 
be  stayed  until  after  the  trial  of  the  first 
action,  and  that  the  costs  of  the  summons 
might  be  costs  in  the  cause.  Fostei^s 
counsel  asked  that  this  last  application 
might  be  dealt  with  as  an  application  that 
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both  actions  might  be  tried  at  the  same 
time. 

Cozem-Hcurdy^  Q.C,  and  Chadwyck 
HecUey,  for  J.  M.  Day,  the  defendant  in 
the  first  action  and  plaintiff  in  the  second. 
— ^There  is  no  ground  for  the  first  action,  for 
the  threat  of  the  17th  of  December,  1888, 
is  merged  in  the  second  action,  begun  in 
April,  1889;  and  the  commencement  of 
that  action,  by  section  32  of  the  Patents 
&c.  Act,  1883,  puts  an  end  to  the  plaintiff's 
cause  of  action  for  the  threat — ChaUender 
V.  Royle  (1)  and  The  Combined  Weighing 
(vnd  Advertising  Compomy  v.  TJu  AiUonuUie 
Weighing  Machine  Compcmy  (2). 

Mmdkm,  Q,C.,  and  T.  Terrell,  for 
Barrett  &  Elers,  Limited,  the  plaintifis  in 
the  first  action,  and  F.  Foster,  the  defen- 
dant in  the  second. — The  first  action  ought 
not  to  be  stayed.  A  threat  was  made 
which  has  never  been  withdrawn,  and  the 
action  which  has  been  commenced  against 
Foster  is  not  such  an  action  as  is  required 
by  section  32  for  putting  an  end  to  an 
action  for  threats.  It  was  brought  against 
a  licensee,  and  the  validity  of  the  patent 
cannot  be  tested  therein.  The  second 
action  should  be  tried  with  the  first,  so 
that  all  the  material  facts  and  issues  may 
be  before  the  Court  at  the  same  time. 

Cozene-Hcvrdyy  Q.C.^  in  reply. 

NoETH,  J.  (on  Feb.  4).— Joseph  Michael 
Day,  the  defendant  in  the  fijret  of  these 
actions,  is  the  owner  of  letters  patent, 
granted  on  the  3l8t  of  December,  1885, 
for  ''an  improved  bottle  for  aerated 
liquids,"  and  on  the  13th  of  August,  1886, 
he  granted  to  the  defendant  Foster  sole 
and  exclusive  licence  to  make  and  vend 
that  portion  of  the  invention  called  the 
trigger  opener,  at  a  royalty  of  1*.  per 
gross,  payable  quarterly.  The  licence  con- 
tained provisions  that  the  licensee  should 
not  directly  or  indirectly  use  or  exercise 
that  part  of  the  invention  otherwise  than 
in  accordance  with  the  licence,  and  should 
not  at  any  time  dispute  the  validity  of 
Day's  patent.  For  some  time  Foster 
manufactured  the  articles  for  which  that 

(1)  66  Law  J.  Rep.  Chase.  995;  Law  Sep. 
86  Ch.  D.  425. 

(2)  68  Law  J.  Bep.  Chanc.  709 ;  Law  Bep. 
42  Ch.  D.  665. 
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licence  was  given,  and  paid  Day  the  royal- 
ties in  respect  thereof;  but  in  the  year 
1888  Day  found  that  Foster  was  making 
trigger  openers  for  which  he  was  not  pay- 
ing royalty,  of  a  pattern  for  which  he  had 
himself  applied  for  letters  patent,  but 
which  Day  alleges  are  made  in  accordance 
with  his  patent,  and  are  therefore  subject 
to  royalty.  Thereupon  some  correspon- 
dence ensued  between  their  solicitors,  in 
the  course  of  which  (on  the  24th  of  No- 
vember, 1888)  Foster's  solicitors  wrote 
that  Foster  would  protect  himself  under 
his  own  patent  and  a  patent  of  Barrett 
and  Varley  which  Foster  had  secured. 
This  was  the  first  time  Day  ever  heard  of 
Barrett  and  Yarley's  patent,  which,  upon 
investigation,  turned  out  to  be  dated  the 
2nd  of  November,  1887,  for  "improve- 
ments relating  to  means  for  £acilitating 
the  opening  of  internally  stoppered  bottles 
for  aerated  and  other  liquids.  It  appears 
from  the  evidence  that  these  letters  patent 
were  applied  for  on  behalf  of  and  at  the 
expense  of  the  plaintiffs  Barrett  db  Elers 
(limited),  and  that  they  early  in  Novem- 
ber, 1888,  granted  to  Foster  an  exclusive 
licence  to  use  and  exercise  that  patent, 
although  the  formal  assignment  by  the 
patentees  to  Barrett  k  Elers,  aad  the 
formal  licence  by  them  to  Foster,  were 
only  executed  on  the  11th  and  17th  of 
January,  1889,  respectively.  On  the  17th 
of  December,  1888,  Day's  solicitor  wrote 
to  Foster's  solicitor  as  follows : — 

"  It  was  only  Saturday  last  that  my 
client  was  enabled  to  procure  a  copy  of 
Messrs.  Bamett"  (meaning  Barrett)  "and 
Yarley's  specification.  It  is  clearly  an 
infringement  upon  his  patent.  I  thought 
it  right  to  have  this  matter  investigated 
before  proceeding.  I  have  now  only  to 
notify  to  you  that  in  the  action  against 
your  clients  claims  will  be  made  in  respect 
of  this  patent.  I  think  it  is  only  right 
to  inform  you  of  this  before  the  writ  is 
issued." 

In  pursuance  of  an  arrangement  be- 
tween them,  Foster's  solicitors,  on  the  13th 
of  February,  1889,  furnished  to  Day's 
solicitors  particulars  of  the  sale  by  Foster 
on  the  previous  day  of  one  gross  of  openers 
made  under  Barrett  and  Yarley's  patent, 
and  stated  that  Foster  definitely  declined 
to  pay  Day  any  royalty  in  respect  of  that 
30 
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sale,  and  intended  to  go  on  selling  such 
openers,  and  not  paying  Day  any  royalty 
on  them.  Day  apparently  desired  that 
the  action  he  was  about  to  bring  against 
Foster  should  relate  to  articles  sold  by 
Foster,  and  purporting  to  be  made  under 
his  own  patent,  as  well  as  under  that  of 
Barrett  and  Varley,  but  Foster's  solicitors 
refused  to  furnish  an  instance  of  any  such 


Barrett  k  Elers  were  at  this  time  assist- 
ing Foster  in  opposing  Day,  and  were  em- 
ploying the  same  sohcitors  for  that  pur- 
pose, and  in  letters  dated  the  15th  and 
22n(l  of  March,  1889,  respectively,  those 
fetoh'citors,  on  behalf  of  Barrett  &  Elers, 
called  Day's  attention  to  his  threats  to 
proceed  against  Foster,  requiring  him  to 
withdraw  such  threats,  or  properly  com- 
mence an  action  to  make  them  good,  and 
referring  him  to  section  32  of  the  Patents 
Act,  1883.  Day  did  accordingly  issue 
his  writ  against  Foster  on  the  24th  of 
April,  1889,  and  his  statement  of  claim 
was  delivered  on  the  29th  of  June,  and 
after  referring  to  Day's  own  patent  and 
his  licence  to  Foster,  it  alleged,  "  The  de- 
fendant has  manufactured  and  sold  trigger 
openers  differing  only  colourably  from 
those  made  in  accordance  with  the  plain* 
tiff's  letters  patent,  and  has  refused  to 
pay  royalties  thereon,  alleging  as  hia 
reason  that  the  trigger  openers  so  manu-  ' 
£ax;tured  and  sold  were  made  accord- 
ing to  an  alleged  invention  comprised  in 
certain  letters  patent  granted  to  Henry 
Barrett  and  John  James  Varley  (No. 
14,941  of  the  year  1887),  and  are  not 
within  the  privilege  granted  by  the  plain- 
tiff's letters  patent  or  affected  by  the  said 
licence.  The  trigger  openers  made  accord- 
ing to  the  alleg^  invention  of  the  said 
Messrs.  Barrett  and  Varley  do  not  differ 
in  any  material  respect  from  the  trigger 
openers  protected  by  the  plaintiff's  said 
letters  patent."  The  plaintiff  claimed, 
first,  "  a  declaration  that  the  said  trigger 
openers,  in  respect  of  which  the  defendant 
refuses  to  pay  royalties,  are  comprised 
within  the  plaintiff's  said  letters  patent,  and 
that  the  defendant  is  liable  to  pay  royalties 
in  respect  thereof,  in  accordance  with  the 
said  licence ; "  secondly,  "  an  injunction  to 
restrain  the  defendant,  his  servants,  agents, 
and  workmen,  from  making  or  vending 


(except  subject  to  the  terms  of  the  said 
licence)  trigger  openers  made  in  accord- 
ance with  the  description  contained  in  the 
specification  filed  under  the  said  letters 
patent  granted  to  Barrett  and  Varley,  or 
only  colourably  differing  from  the  trigger 
openers  manufactured  in  accordance  with 
the  plaintiff's  letters  patent;"  thirdly,  "an 
account  of  the  royalties  due  to  the  plain- 
tiff from  the  defendant  under  the  said 
licence."  Foster's  defence  to  that  action 
was  a  very  simple  one;  it  was  bs  fol- 
lows : — 

"  (1)  The  defendant  has  duly  accounted 
for  and  paid  to  the  plaintiff  all  royalties 
due  under  and  in  pursuance  of  the  inden- 
ture of  licence  referred  to  in  paragraph  2 
of  the  statement  of  claim,  and  dated  the 
13th  of  August,  1886 ;  (2)  the  defendant 
admits  that  he  has  manuflu;tured  openers 
for  internally  stoppered  aerated  water- 
bottles  made  in  pursuance  of  the  specifi- 
cation of  Henry  Barrett  and  John  James 
Varley  (No.  14,941  of  the  year  1887),  but 
he  says  that  such  openers  are  in  no  way 
an  infringement  of  the  plaintiff's  said 
patent,  nor  are  they  included  within  the 
terms  of  the  indenture  of  licence  dated 
the  13th  of  August,  1886."  That  defence 
might  have  been  put  in  very  promptly, 
but  Foster  had  his  time  to  deliver  it 
twice  extended,  and  it  was  not,  in  fact, 
delivered  until  the  24th  of  October,  and 
the  action  was  shortly  afterwards  set  down 
for  trial. 

In  the  meantime  Barrett  k  Elers  had, 
on  the  16th  of  August,  issued  a  writ 
against  Day  to  obtain  an  injunction  re- 
straining the  defendant  from,  by  circolaTSy 
advertisements,  or  otherwise,  threatening 
to  take  legal  or  other  proceedings  against 
persons  manu£acturing,  using,  or  selling 
an  alleged  invention  of  the  defendant — 
to  wit,  "an  improved  bottle  for  aerated 
liquids" — comprised  in  letters  patent, 
dated  the  dlst  of  December,  1885,  and 
numbered  16,057,  and  damages,  and  had 
applied  on  the  29th  of  August  for  an 
order  in  accordance  therewith,  but  that 
application  was  refused.  The  affidavit  of 
the  solicitor,  filed  in  support  of  that  ap- 
plication, stated  that  the  threats  com- 
plained of  were  the  letter  of  the  17th  of 
December,  1888,  which  I  have  already 
read,  and  did  not  complain  of  or  mention 
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any  other  threats,  and  I  may  at  once  say 
that  the  suggestion  in  the  writ  to  the 
effect  that  E^y  had  issued  any  threatening 
advertisements  or  circulars  was  a  mere 
fiction,  and  was  not  repeated.  On  the 
24th  of  October  Barrett  k  Elers  delivered 
their  statement  of  claim  against  Bay,  in 
which  they  alleged  that  Day  had  threatened 
Foster  with  legal  proceedings  in  respect  of 
an  alleged  infnngement,  repeating  the 
statement  that  the  threats  were  contained 
in  the  letter  of  the  17th  of  December, 
and  that  the  plaintiffs  had  suffered  da- 
mage by  reason  thereof,  and  they  claimed 
an  injunction  restraining  Day,  his  solici- 
tors and  agents,  from  threatening  Barrett 
k  Elers,  or  their  licensees  or  assigns,  with 
reference  to  alleged  infringements  of  Day's 
patent,  and  damages  and  costs.  Within 
a  week  after  the  delivery  of  that  state- 
ment of  claim — ^namely,  on  the  31st  of 
October — Day  took  out  a  summons  in  the 
action  of  Barrett  &  Elers  v.  Day,  that  all 
proceedings  therein  might  be  stayed,  and 
on  the  2nd  of  November  Foster  took  out 
a  summons  that  all  proceedings  in  Day  v. 
Foster  might  be  stayed  until  after  the 
action  of  Barrett  d;  Elers  v.  Day  had  been 
tried,  and  both  these  summonses  were  ad- 
journed into  Court  to  be  heard  by  me 
together. 

Before  dealing  with  those  applications 
on  their  merits  one  additional  matter 
must  be  mentioned — ^namely,  that  Barrett 
k  Elers  alleged  in  their  statement  of 
claim  that  Day  refused  to  join  them  as 
defendants  in  his  action  against  Foster, 
or  to  allow  Foster  to  contest  the  validity 
of  Day's  patent,  and  that  Foster's  manu- 
facture was  not  an  infringement  of  Day's 
legal  rights,  because,  first,  that  manufoc- 
ture  is  not  an  infringement  of  Day's  pa- 
tent, and,  secondly.  Day's  patent  is  bad 
on  the  grounds  of  insufficiency  of  specifi- 
cation, want  of  novelty  and  utility,  and 
Day's  not  being  the  firet  and  true  inven- 
tor. As  regards  the  validity  of  Day's 
patent,  it  is  now  four  years  old,  and  no 
proceeding  has  been  taken  by  Barrett  k 
Elers,  or  by  Barrett,  Varley,  or  any  one 
else,  to  have  it  repealed  or  revoked ;  and 
I  must,  therefore,  for  present  purposes, 
treat  it  as  valid.     (See  Wren  v.  Weild  (3) 

(3)  38  Law  J.  Rep.  Q.B.  327;  Law  Rep. 
4  Q.B.  730. 
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and  Halsey  v.  Brotherhood  (4).)  Foster 
does  not  set  up  that  it  is  invalid ;  the  law 
estops  him  from  doing  so  as  a  licensee ; 
and,  moreover,  he  has  contracted  that  he 
will  not  at  any  time  dispute  the  validity 
of  Day's  patent,  and  the  complaint  that 
Day  will  not  allow  Foster  to  do  what  he 
has  not  attempted  to  do,  and  has  expressly 
contracted  not  to  do,  is  absurd.  Then  as 
to  the  question  whether  what  Foster  has 
done  is  or  is  not  within  Day's  patent, 
that  is  the  very  thing  which  has  to  be 
decided,  and  will  be  decided  in  the  action 
of  Day  V.  Foster.  If  it  is  not.  Day's 
action  wiU  fail.  But  it  it  is,  thera  is  no 
reason  why  it  should  not  be  decided 
against  Foster  alone.  In  fact,  Day  could 
not  join  Barrett  k  Elers  as  defendants  in 
that  action,  for  he  has  no  cause  of  action 
against  them  for  what  Foster  has  done. 
The  fact  that  Barrett  k  Elers  have  a 
patent  for  a  thing  which,  if  made,  would 
be  an  infringement  of  Day's  prior  patent, 
would  not  justify  an  action  for  infringe- 
ment by  Day  against  Barrett  k  Elers. 
See  ChaUender  v.  Boyle  (1).  It  is  true 
that  Barrett  k  Elers  allege  for  the  first 
time  in  their  statement  of  claim  that  they 
have  themselves  manufactured  and  sold 
articles  substantially  as  claimed  in  Bar- 
rett and  Varley's  patent,  but  they  give  no 
details  or  admissions  as  to  the  nature  of 
such  articles,  or  the  time  or  extent  of  the 
manufacture  thereof,  and  Foster  has,  ever 
since  November,  1888,  had  a  licence  from 
them.  However  this  may  be,  there  is  no 
possible  groimd  upon  which  I  can  hold 
that  Day  is  bound  to  combine  in  one 
action  his  claim  against  Foster  in  respect 
of  the  manu&cture  and  sale  of  certain 
articles,  and  any  claim  he  may  have 
against  Barrett  k  Elers  in  respect  of  the 
manufacture  or  sale  by  them  of  other 
articles;  nor  can  I  hold  it  unreasonable 
that  Day,  who  has  commenced  and  is 
duly  prosecuting  an  action  against  Foster 
for  what  he  idleges  to  be,  but  which 
Barrett  k  Elers  and  Foster  all  deny  to 
be,  an  infringement,  should  wait  the  re- 
sult of  that  action  before  commencing 
proceedings  against  other  alleged  in- 
fringers in  respect  of  any  similar  infringe- 
ments. 

(4)  49  Law  J.   Rep.    Chanc.  786 ;   61   ibid. 
283;  Law  Bep.  15  Ch.  D.  514 ;  19  ibid.  386. 
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The  sole  ground  of  complaint^  therefore 
(if  any),  which  Barrett  k  Elers  have 
against  Day  is  in  respect  of  his  solicitor's 
letter  to  Foster's  solicitor  of  the  17th  of 
December,  and  the  question  is  whether 
that  letter  gives  Barrett  k  Elers  any 
ground  for  commencing  or  further  prose- 
cuting their  action  against  Day.  It  is 
scarcely  disputed  that  no  such  action  could 
have  been  brought  before  the  passing  of 
the  Patents  Act  of  1883.  The  letter  in 
question  was  written  to  Foster's  advisers 
as  a  £ur  and  open  warning  that  Day  did 
not  accept  the  excuse  put  forward  by 
Foster  as  a  justification  of  what  he  had 
done,  and  would  assert  his  rights  by  action, 
and  the  concluding  words  of  the  letter, 
"  I  think  it  only  right  to  inform  you  of 
this  before  the  writ  is  issued,"  are  exactly 
what  it  was  right  Day's  adviser  should  say 
before  entering  into  litigation.  According 
to  the  well-known  case  of  Wren  v.  WtUld 
(3)  (approved  mHalsey  v.  Brotherhood  (4)), 
Barrett  &  Elers  could  only  have  suc- 
ceeded in  an  action  founded  upon  that 
letter  if  they  could  prove  affinnatively 
that  Day's  claim  was  not  B,honafide  claim 
in  support  of  a  right  which,  with  or  with- 
out cause,  he  believed  he  had,  but  was  a 
nuUaJide  and  malicious  attempt  to  injure 
them  by  asserting  a  claim  of  right,  against 
his  own  knowledge  that  it  was  without 
any  foundation,  and  no  such  case  is 
suggested  by  the  pleadings.  The  bona 
fides  of  Day's  action  is  not  challenged,  and 
no  attempt  was  made  before  me  to  shew 
that  the  articles  made  by  Foster  are  so 
entirely  outside  Day's  patent  that  there  is 
no  reasonable  and  probsible  cause  for  Day's 
allegation  that  such  articles  are  an  in- 
fringement. But  does  the  32nd  section  of 
the  Patents  Act,  1883,  give  Barrett  k 
Elers  any  right  of  action  against  Day  in 
respect  of  that  letter  1  Judges  have  fre- 
quently expressed  strong  opinions  as  to 
the  propriety  and  fedmess  of  warning  an 
opponent  by  letter  of  intended  proceedings 
against  him  before  rushing  into  litigation, 
and  in  Wren  v.  WeUd  (3)  and  in  Haleey 
V.  Brotherhood  (4),  before  the  Master  of 
the  Bolls,  such  remarks  were  applied  to 
patentees  about  to  sue  alleged  infringers. 
But  it  has  been  held  by  Vice-Chancellor 
Bacon  in  The  Driffield  and  Bast  Biding 
Pure   Linseed    CaJce    Com^ny   v.    The 


Waterloo  MiUe  Cake  aaid  WarJumsing 
Campa/ny  (5),  and  by  Mr.  Justice  Keke- 
wich  in  The  Combined  Weighing  and  Ad- 
vertising Company  v.  The  Automatic  Weigh- 
ing Machine  Company  (2),  that  such  a 
letter  by  a  patentee's  solicitor  to  an  alleged 
infringer  or  his  solicitor  threatening  an 
action  for  infringement  does  give  a  cause 
of  action  under  this  section,  and  I  fear 
this  will  have  the  e£fect  of  preventing  a 
patentee  from  adopting  the  course  thus 
pointed  out  to  be  &ir  and  reasonable,  and 
that  for  the  future  the  warning  letter  will 
only  accompany  instead  of  preceding  the 
writ,  and  will  consequently  be  useless. 
But  finding  such  decisions  existing,  I  am 
bound  to  follow  them,  and  therefore  to 
hold  that  the  letter  of  the  17th  of  Decem- 
ber gives  a  cause  of  action  to  any  *^  persons 
aggrieved  thereby." 

Section  32,  however,  contains  a  proviso 
at  the  end  which  qualifies  the  whole  sec- 
tion, and  is  as  follows:  <* Provided  that 
this  section  shall  not  apply  if  the  person 
making  such  threats  with  due  diligence 
commences  and  prosecutes  an  action  for 
infringement  of  his  patent."  If,  there- 
fore, Day  has  by  his  proceedings  in  Day 
V,  Foster  brought  himself  within  that 
proviso,  there  is  no  ground  of  action 
against  him  under  section  32.  It  is  said 
that  Day's  action  is  not  an  action  for  in- 
fringement within  the  proviso.  It  is  cer- 
tainly the  only  action  or  proceeding  with 
respect  to  which  Day  has  used  any  threat, 
and  unless  it  is  an  action  for  infringement 
I  do  not  see  how  the  threat  to  bring  it 
gives  a  right  of  action  under  section  32, 
as  that  section  only  applies  to  cases  in 
which  a  patentee  of  an  invention  has  used 
threats  with  respect  to  an  alleged  manu- 
facture, use,  sale,  or  purchase  of  an  inven* 
tion  which  is  proved  not  in  £act  to  be  an 
infringement.  If  the  action  is  not  one 
for  infringement  of  a  patent  it  is  difficult 
to  see  how  a  threat  to  bring  it  can  be  a 
threat  in  respect  of  something  done  which 
is  asserted  to  be  an  infringement  of  it, 
which,  according  to  Lord  Justice  Bowen 
in  ChaUender  v.  Royle  (1),  is  requisite  to 
make  the  section  applicable.  Again,  Foster 
treats  it  as  an  action  for  infringement,  for 


(5)  55  Law  J.  Bep.  Chanc  391 ;  Law  Bep. 
31  Ch.  D.  638. 
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he  sets  up  by  way  of  defence  that  the 
articles  he  has  mannfactured  are  not  an 
infringement,  and  in  his  affidavit  he  says 
that  the  sole  question  in  Bat/  v.  Foster 
is  whether  articles  manu&ctured  under 
Barrett  and  Yarley's  patent  are  or  are  not 
within  Day's  Patent.  Barrett  ic  Elers 
in  their  statement  of  daim  say  that  the 
proceedings  threatened  were  in  respect  of 
an  alleged  infringement,  and  pl^ul,  by 
way  of  reply  thereto,  that  what  Foster  did 
was  not,  in  fact,  an  infringement.  And  I 
have  no  hesitation  whatever  in  holding 
that  Day's  action  is  an  action  for  infringe- 
ment within  the  section.  Day  is  a  patentee 
whose  patent  is  clearly  valid  against  Foster, 
and  Day  has  under  it  the  sole  right  to 
make  and  vend  the  particular  article,  and 
he  sues  Foster  for  making  and  selling  that 
article.  That  certainly  looks  very  like  an 
action  for  infringement.  But  it  is  argued 
that  it  is  not  such,  because  Foster  has  a 
licence  from  Day  to  make  and  sell  such 
articles,  and  therefore  cannot  be  sued  for 
infringement.  I  do  not  see  how  this 
would  prevent  the  action  being  one  for 
infringement,  though  it  might  give  Foster, 
if  that  were  all,  a  good  ground  of  defence. 
It  is  argued  that  Day  does  not  ask  for 
relief  on  the  footing  that  Foster  is  making 
and  selling  what  he  has  no  right  to  make 
and  sell,  but  only  for  payment  of  royalty 
upon  the  footing  of  the  licence.  But  it  is 
necessary  to  look  at  the  whole  case.  The 
defence  that  Foster  sets  up,  and  that 
Barrett  k  Elers  also  set  up  for  him  in 
their  statement  of  claim,  is  not  that  Foster 
is  protected  by  his  licence,  but  that  the 
lichee  has  nothing  to  do  with  the  matter, 
and  no  royalty  is  payable  under  it,  because 
the  articles  are  not  made  under  the  licence 
and  are  not  within  Day's  patent  at  all ; 
and  that  is  the  question  to  be  decided. 
If  Foster  &ils,  it  will  be  because  he  has 
infringed  Day's  rights.  He  might  have 
had  a  good  defence  if  he  had  relied  upon 
the  licence,  paying  the  royalty.  But  he 
has  refused  to  pay  the  royalty,  and  he 
cannot  and  does  not  attempt  to  say  that, 
if  the  manufacture  would  have  been  an 
infringement  but  for  that  licence,  the 
licence  prevents  its  being  so.  The  licence 
is  merely  a  licence  to  make  the  artides, 
paying  the  royalty ;  and  when  Foster  re- 
pudiates all  obligation  to  pay  the  royalty. 


469 


he  cannot  rely  upon  the  licence  as  a  justifi* 
cation  for  the  manufacture.  Foster  denies 
that  the  articles  he  makes  are  within  the 
licence,  and  claims  to  manufacture  them 
because  they  are  not  protected  by  Day's 
patent.  Day  alleges  that  they  are,  and 
claims  spedfically  an  injunction  to  restrain 
the  manu&xiture  thereof,  except  subject  to 
the  terms  of  the  licence — that  is,  on  pay- 
ment of  the  ro3ralty ;  and  if  that  is  not  an 
action  for  infringement  I  do  not  know 
what  is. 

It  is  said  further  that  Day's  action  is 
not  within  the  proviso,  even  if  it  is  an 
action  for  infringement,  because  what  the 
section  contemplates  is  an  action  for  in- 
fringement commenced  after  an  action 
for  threats  under  section  32,  whereas 
Day's  action  was  commenced  before  it. 
If  that  were  so,  and  Day  desired  to  have 
the  protection  of  that  proviso,  he  would 
have  had  to  dismiss  the  existing  action  of 
Bat/  V.  FosteTy  and,  I  suppose,  pay  the 
costs  of  it,  and  commence  a  fresh  action 
against  Foster  on  exactly  the  same  lines, 
which  new  action  Foster  doubtless  would 
have  said  was  not  commenced  with  due 
diligence  after  the  threat.  But  I  find 
nothing  in  the  proviso  warranting  this 
contention,  or  pointing  to  the  time  when 
the  action  for  infringement  is  to  be 
brought,  except  that  it  is  to  be  with  due 
diligence.  It  must  be  borne  in  mind  to 
what  case  the  section  is  addressed — ^that 
of  a  patentee  who  causes  damage  by  dis- 
seminating threats  which  he  does  not  or 
will  not  justify  by  an  action,  who  is  "will- 
ing to  wound  but  yet  afraid  to  strike."  It 
is  not  necessary  for  me  now  to  express  any 
opinion  whether  the  bringiog  of  an  action 
for  infringement  with  due  diligence  after 
the  making  of  a  threat  renders  an  action 
for  threats  commenced  in  the  meantime 
wrong  from  the  beginning,  because  not 
founded  on  any  good  cause  of  action, 
though  I  do  not  feel  much  doubt  as  to  the 
meaning  of  the  Act.  But  I  do  express  a 
decided  opinion  that  if  a  threatened  action 
for  infringement  is  commenced  and  prose- 
cuted with  due  diligence  after  such  threat, 
there  is  no  ground  upon  which  an  action 
under  section  32  in  respect  of  such  threat 
can  subsequently  be  commenced  at  all* 
To  put  it  in  another  way,  if  a  threat  to 
bring  an  action  for  infringement  is  fol-* 
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lowed  up  by  the  hoTia  fide  commenoement 
and  prosecution  with  due  diligence  of  the 
threatened  action,  there  is  no  '*  person 
aggrieved "  by  the  threat,  and  therefore 
no  person  who  can  bring  an  action  under 
section  32;  although  I  have  no  doubt 
that  Barrett  h  Elers  might  have  been 
'^  persons  aggrieved  "  if  no  action  for  in- 
fringement had  been  commenced  when 
they  brought  their  action,  or  within  a 
reasonable  time  afterwards.  In  the  pre- 
sent case  I  am  of  opinion  that  the  action 
of  Day  V.  FosUr  certainly  was  commenced 
with  due  diligence  having  regard  to  the 
date  of  the  threat,  the  letters  of  Foster's 
solicitor,  and  the  reasonable  desire  of  Day 
to  combine  all  his  complaints  against 
Foster  in  one  action,  and  especially  having 
regard  to  the  nature  of  the  threat  and  to 
the  &ct  that  no  action  grounded  thereon 
had  been  commenced  when  the  writ  was 
issued  in  Day  v.  Foster, 

It  was  also  argued  by  the  very  able 
counsel  who  appeared  for  Barrett  <&  Elers, 
as  well  as  for  Foster,  who  left  no  stone 
unturned  on  behalf  of  their  clients,  that 
the  action  of  Day  v.  Foster  is  not  within 
the  proviso,  because  it  is  not  one  in  which 
the  validity  of  the  patent  is  in  question. 
There  is,  however,  in  my  opinion,  nothing 
in  this.  If  the  action  is  for  an  infringe- 
ment the  proviso  is  satisfied,  whatever 
defence  the  defendant  may  set  up  or  omit 
to  set  up.  It  was  admitted  by  counsel 
that  the  action  would  have  been  within 
the  proviso  if  Foster  could  have  pleaded 
that  the  patent  is  invalid,  even  though  he 
had  omitted  to  do  so.  But,  in  my  opinion, 
it  is  equally  within  the  proviso,  though 
Foster  does  not  plead  invi^idity,  because 
he  is  incapacitated  from  doing  so.  If  the 
action  were  in  any  sense  a  collusive  one 
the  case  might  be  whoUy  different;  but 
it  is  an  honest  action,  brought  hostilely 
against  the  only  person  threatened,  being 
the  only  person  whom  Day  knew  to  have 
infringed;  for,  whatever  the  truth  may 
be  as  to  any  manufiax^ure  by  Barrett  & 
Elers,  it  was  not  referred  to  in  any  corre- 
spondence between  the  solicitors,  nor  at 
all  until  the  statement  of  claim  was  de- 
livered in  BarreU  &  Elers  v.  Day ;  and  it 
is  not  suggested  that  Day  or  his  advisers 
had  any  materials  before  them  which  dis- 
closed any  ground  of  action  against  Barrett 


&  Elers.  Lord  Justice  Cotton  sayi^  in 
ChaUender  v.  Royle  ( 1 ),  "  It  is  my  opinion, 
and  I  ought  to  express  it,  that  in  order  to 
bring  the  case  within  this  proviso  the 
action  must  be  an  honest  action,  an  action 
honestly  brought  in  order  to  test  the 
validity  of  the  patent  or  the  £Eict  of  in- 
fringement, whichever  may  be  in  ques- 
tion." And  again  (at  p.  439),  ''In  my 
opinion  the  proviso  is  satisfied  if  an  action 
to  test  the  validity  of  the  patent,  or  the 
&ct  of  infringement,  is  honestly  brought 
with  reasonable  diligence  against  the  per- 
son or  any  of  the  persons  to  whom  the 
threats  have  been  made."  And,  in  my 
opinion.  Day's  action  stands  the  applica- 
tion of  this  test.  I  do  not  forget  that 
Barrett  &  Elers  allege  in  their  statement 
of  daim,  after  setting  out  the  letter  of 
the  17th  of  December,  that  since  writing 
that  letter  the  defendant  has  continued 
the  ''  said  "  threats,  and  has  brought  his 
action  against  Foster.  In  that  pleading 
the  plnase  "  the  said  threats  "  means  the 
threat  in  the  letter  of  the  17th  of  De- 
cember. In  his  afildavit,  filed  on  the  1st 
of  November,  Day  swears  that,  except  by 
the  letters  of  the  25th  of  November  and 
the  17th  of  December,  neither  he  nor  any 
person  on  his  behalf  has  at  any  time  made 
any  threat  in  respect  of  Barrett  and 
Yarley's patent;  and  although  this  affidavit 
was  replied  to  on  the  6th  of  November  by 
affidavits  of  Foster  and  of  the  secretary  of 
Barrett  de  Elers,  Day's  statement  on  this 
point  is  not  contradicted.  It  maybe  that 
the  non- withdrawal  of  that  threat,  coupled 
with  the  further  correspondence  between 
the  solicitors,  was  in  one  sense  a  continu- 
ance of  it  down  to  the  time  of  bringing 
the  action;  but  it  is  obvious  that  the 
threat  to  bring  an  action  came  to  an  end 
when  the  threatened  action  was  brought, 
and  there  is  no  suggestion  by  affidavit  or 
pleading  that  any  threat  was  ever  made, 
except  of  bringing  the  action,  or  that  sub- 
sequently to  the  date  of  commencement 
any  threat  was  made  at  all.  It  follows, 
therefore,  that  the  action  must  stand  or 
figdl  by  the  letter  of  the  17th  of  December, 
which,  in  my  opinion,  for  the  reasons  I 
have  mentioned,  gives  no  cause  of  action, 
unless  it  can  be  maintained  upon  the 
ground  that  Day  may  still  £Edl  to  use  due 
diligence  in  the  prosecution  of  his  action. 
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But  there  has  not  been,  in  my  opinion, 
any  such  &.ilure  down  to  the  present  time, 
and  the  action  is  set  down  and  stands  high 
in  my  list  for  trial ;  and,  as  nothing  which 
Day  can  do  can  prevent  its  coming  on  in 
due  course,  no  question  as  to  its  due  pro- 
secution can  now  arise. 

But  there  is  one  other  matter  which  I 
cannot  leave  out  of  sight  in  considering 
whether  the  action  oi  Barrett  d:Eler8V.Day 
should  now  be  stayed  or  not,  under  rule 
4  of  Order  XXV.,  as  being  "  frivolous  and 
vexatious."  Independently  of  this  order, 
the  Court  has  undoubted  jurisdiction  to 
stay  all  proceedings,  or  dismiss  an  action, 
when  on  the  facts  proved  to  the  satis&c- 
tion  of  the  Court  it  appears  that  the  action 
is  Mvolous  and  vexatious.  (See  WiUia 
V.  Earl  Beauchamp  (6),  per  Lord  Jus- 
tice Cotton,  The  Metropolitan  Bank  {Lirnr 
itedS  V.  Pocley  (7),  and  Reichel  v.  Magrath 
(8).)  In  my  opinion,  the  prosecution  of 
an  action  is  vexatious  when  it  is  clear  that 
no  relief  can  be  granted  at  the  triaL  The 
only  relief  sought  in  this  case  by  Barrett 
&  Elers  is  an  injunction  to  restrain  Day 
from  threatening  them,  or  their  licensees 
or  assigns,  with  reference  to  alleged  in- 
fringements of  his  patent  by  manufac- 
turing under  Barrett  and  Varle/s  patent, 
and  damages  and  costs.  As  regards  the 
threat  to  bring  the  action  of  Day  v.  Foster, 
no  injunction  to  restrain  such  threat  could 
be  granted  at  the  trial,  nor  could  have 
been  at  any  time  since  the  writ  in  Barrett 
(Sf  Elers  v.  Day,  as  no  such  threat  was  any 
longer  possible  after  the  action  had  been 
brought,  and  no  damages  could  be  re- 
covered in  respect  of  a  threat  which  did 
not  give  rise  to  any  cause  of  action.  And, 
as  regards  any  other  threats,  none  are 
proved  or  alleged,  nor  is  there  anything 
from  which  any  intention  on  the  part  of 
Day  to  make  such  threats  could  be  in- 
ferred, and  no  injunction  can  be  granted 
to  restrain  a  defendant  from  doing  an  act 
which  it  is  not  proved  or  even  alleged 
that  he  ever  intended  or  threatened  to  do 
(see  Stannard  v.  The  Vestry  of  St.  Giles, 

(6)  55  Law  J.  Rep.  P.,  D.  &  A.  17 ;  Law  Bep. 
11  P.  D.  60. 

(7)  64  Law  J.  Rop.  Q.B.  449 ;  Law  Rep. 
10  App.  Cas.  210. 

(8)  Ante,  p.  66 ;  Law  Rep.  14  App.  Caa  665. 
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CamherweU  (9)  and  Prootor  v.  Bayley 
(10)) ;  nor  could  there,  of  course,  be  any 
damages  for  an  act  which  was  never  com- 
mitted. What  Barrett  k  Elers  avowedly 
desire  to  do  is  to  try  whether  Day's 
patent  is  valid  or  not.  But  no  such  ques- 
tion can  arise  in  their  action,  under  the 
circumstances  I  have  mentioned,  as  there 
is  no  issue  to  which  it  can  be  relevant, 
although,  no  doubt,  according  to  ChaUofnder 
V.  Royle  (l)and  Kwrtsi  v.  SpsTice  (11),  such 
question  might  have  arisen  if  any  threa- 
tening or  intention  to  threaten  on  Day's 
part  was  alleged  and  proved,  and  there 
was  an  issue  to  be  decided  at  the  trial 
whether  such  threatening  was  justifiable 
or  not.  Under  these  circumstances  I  am 
of  opinion  that  there  is  not,  and  never 
was,  any  cause  of  action  in  Barrett  dh  Elers 
V.  Day  in  respect  of  which  relief  can  be 
granted  at  the  trial,  and  that,  this  being 
so,  the  action  is  vexatious  and  the  pro- 
ceedings therein  should  be  stayed ;  and  I 
accordingly  direct  such  stay,  and  that  the 
defendant  Day's  costs  should  be  paid  by 
the  plaintiffs.  In  deciding  that  it  is 
vexatious,  I  do  not  mean  to  impute  to  the 
plaintifis  therein  that  it  was  commenced 
for  the  purpose  of  annoyance.  I  have  no 
doubt  it  was  considered  a  legitimate  move 
in  the  war  game  of  litigation  between  the 
parties.  But  this  is  no  reason  why  the 
defendant  should  be  harassed  by  the  con- 
tinuance of  proceedings  which,  in  my  opi- 
nion, cannot  result  in  a  decision  in  the 
plaintiffs'  favour. 

Foster's  summons  mDa^  v.  i^os^  seeks 
to  have  all  proceedings  in  that  action 
stayed  until  after  the  trial  of  the  other 
action.  I  see  no  reason  whatever  for  this. 
No  question  as  to  threats  or  as  to  the 
validity  of  Day's  patent  can  be  tried  in 
the  action  against  Foster,  but  that  is  the 
proper  action  in  which  to  try  whether  the 
articles  which  Foster  has  made  are  or  are 
not  infringements  of  Day's  patent.  The 
questions  in  the  two  actions  are  entirely 
different.  Foster's  afGulavit  in  support  of 
his  summons  says  that  if  what  he  asks  is 

(9)  51  Law  J.  Rep.  Cbanc.  629;  Law  Rep. 
20  Ch.  D.  190. 

(10)  69  Law  J.  Rep.  Chanc.  12 ;  Law  Rep. 
43  Ch.  D.  890. 

(11)  Law  Rep.  86  Ch.  D.  770. 
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granted  he  is  willing  to  be  bound  by  the 
decision  in  Barrett  &  IQlers's  action,  so  far 
as  the  issues  as  to  validity  and  infringe- 
ment are  concerned.  Inadvertently  he 
lets  out  that  what  he  is  really  seeking  is 
to  impugn  the  validity  of  Day^s  patent — a 
thing  which  he  has  expressly  contracted 
for  valuable  consideration  that  he  will 
not  do.  I  consider  such  an  attempt 
not  creditable  to  him,  and  vexatious  in 
every  sense,  and  I  dismiss  his  summons 
with  costs. 


Solidton — A.  E.  Sydney,  agent  for  M.  Cavanagh, 
Dablm ;  Gard,  Hall  &  Rook. 


1R90       /  BRISTOL  AND  SWANSEA  AERATED 
F  b    19     I        ^^^^^     COMPANY      (limited) 

Spedfia  Performa/nce  —  Agreement  hy 
Correspondence — Subsequent  Negotiation, 

The  defendcvnt  hy  letter  offered  to  eell  hia 
husineee  on  certain  terms  to  the  plavntiffsy 
which  the  plaintiffs  hy  letter  cusoepted.  On 
a  formal  memorcmdwm  heing  submitted  to 
the  plaintiffs,  they  added  a  dause  prohibit' 
ing  the  defendant  from  carrying  on  a 
similar  business  within  a  certain  radius. 
Subsequent  negoticUions  followed  as  to  this 
clause,  and  the  defendant  declined  to  com- 
plete.  The  plaintiffs  then  offered  to  com- 
plete on  ^  original  terms  in  the  letters, 
omitting  the  di^tOed  clause.  In  an  action 
hy  the  plaintiffs  for  specifc  performance, 
— Held,  ikat,  looking  to  the  subsequent 
negotiations,  there  was  no  concluded  agree- 
ment constituted  hy  the  original  letters,  and 
the  action  was  dismissed. 

Hussey  v.  Home  Payne  (48  Law  J. 
Rep.  Chanc.  846  ;  Law  Rep.  4  App.  Gas. 
Z\\)  followed,  and  the  criticism  on  that  ease 
in  Bolton  Partners  v.  Lambert  (58  Law 
J.  Rep.  Chanc.  425 ;  Law  Rep.  41  Ch.  D. 
295)  dissented  from. 

This  was  an  action  for  the  specific  per- 
formance of  a  contract  alleged  to  be  con- 
stituted by  two  letters.  The  first  was 
written  by  the  defendant,  who  was  a  con- 


fectioner in  Cardiff,  to  Colonel  Outhrie,  who 
was  a  director  and  the  authorised  agent 
of  the  plaintiff  company,  as  follows : — 
"GaJxliff,Hay29, 1889. 

"  Dear  Sir, — I  beg  to  submit  to  you  the 
following  conditions  for  disposal  of  my 
business  carried  on  at  15  Duke  Street, 
Cardiff.  Lease  and  goodwill,  450^.  (lease 
from  the  29th  of  September,  1888,  lor 
fourteen  years).  All  fixtures,  fittings, 
utensils,  4bc.,  stock-in-trade  connected  with 
the  premises,  to  be  taken  at  valuation. 
"  Yours  truly, 
"R.  Maggs. 

<<  This  offer  to  hold  good  for  ten  days.^ 

To  this  Colonel  Guthrie  replied — 

«  Gardif^  June  1, 1889. 

'<  Dear  Sir,--On  behalf  of  the  Bristol, 
Cardiff,  and  Swansea  Aerated  Bread  Com- 
pany (Limited),  I  accept  your  offer  for 
shop  and  lease,  kc.,  15  Duke  Street,  Cai^ 
diff.  Yours  truly, 

'^  John  Guthbis 
(for  B.,  C,  k  S.  Aerated  Bread  Company). 
Mr.  R.  Maggs,  15  Duke  Street,  Cardiff." 

On  the  2nd  of  June,  1889,  the  defen- 
dant's solicitor  sent  to  Colonel  Guthrie 
a  formal  memorandiun  of  agreement  for 
approval,  with  an  accompanying  letter. 
This  memorandum  of  agreement  con- 
tained several  terms  not  expressed  in  the 
letters;  for  example,  it  provided  for  the 
book  debts  and  books  of  account  being  re- 
served to  the  vendor  and  for  the  payment 
of  a  deposit  of  45/. ;  it  fixed  the  24th  of 
June  as  the  day  for  completion  of  the  pur- 
chase and  delivery  of  possession ;  it  pro- 
vided for  delivery  of  abstract  of  title  and 
the  date  from  which  it  was  to  commence^ 
and  other  formal  matters. 

This  memorandum  was  altered  by  the 
plaintifis'  solicitors,  mainly  by  the  in- 
sertion of  a  clause  preventing  Uie  vendor 
for  five  years  from  carrying  on  a  like  busi- 
ness within  the  borough  of  Cardiff  or 
within  a  distance  of  five  miles  from  the 
town  hall.  The  memorandum  so  altered 
was  returned  on  the  4th  of  June,  with  a 
letter  of  the  plaintiflw'  solicitors. 

On  the  5th  of  June  the  defendant's 
solicitor  wrote  sending  the  draft  again  to 
the  plaintiff'  solicitors,  with  a  modifica- 
tion of  the  proposed  additional  dause* 
On  the  6th  of  June  Uie  plaintiffii*  solidtorB 
wrote  that  they  could  not  themsd ves  agree 
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to  the  proposed  modification,  but  that  they 
had  asked  Colonel  Guthrie  to  call  about  it. 
On  the  7th  the  defendant's  solicitor  wrote 
that  he  regretted  the  plaintiffs'  solicitors 
had  not  agreed  to  the  terms  of  the  draft 
contract,  and  continued  :  —  "  Colonel 
Guthrie  has  not  been  near  me,  and  by 
my  client's  instructions  I  beg  to  inform 
you  that  he  declines  to  proceed  further  in 
the  matter."  On  the  8th  Colonel  Guthrie 
saw  the  defendant's  solicitor,  and  said  he 
had  come  to  settle  the  agreement  which 
had  been  returned  to  him.  The  answer 
was  that  he  was  too  late ;  the  defendant 
had  made  other  arrangements.  He  re- 
plied he  was  prepared  to  sign  the  agree- 
ment leaving  out  the  disputed  clause. 
The  solicitor  declined,  and  Colonel  Guthrie 
went  immediately  to  the  defendant,  who, 
he  said,  told  him  that  he  wished  to  have 
the  agreement  canceUed,  because  his  son 
was  very  much  against  his  parting  with 
the  shop.  The  defendant,  he  said,  did 
not  suggest  that  there  was  no  agreement, 
but  adced  him  to  use  his  influence  with 
his  co-directors  to  get  the  sale  cancelled. 

Levett,  for  the  plaintiflGs. — The  two 
letters  contain  a  clear  and  definite  con- 
tract which  the  Court  will  enforce.  The 
fact  that  we  were  prepared  to  make  a 
fi-esh  contract  does  not  affect  the  old  one 
— Bonnewell  v.  Jenkins  (1). 

[Kay,  J.,  referred  to  Ilusaty  v.  Ilome 
Payne  (2).] 

That  case  is  explained  in  BoUon  Part- 
ners V.  Lambert  (3),  where  Cotton,  L.J., 
says  the  decision  went  not  on  the  subse- 
quent letters,  but  on  the  fact  that  the 
two  original  letters  of  themselves  con- 
tained terms  which  raised  the  doubt  whe- 
ther there  was  then  a  concluded  agree- 
ment. 

Warrington,  for  the  defendants. — Look- 
ing to  all  the  fiicts,  there  w^as  no  concluded 
agreement,  but  only  negotiation,  and  the 
case  is  governed  by  Huaeey  v.  Home 
Paipie  (2),  which  shews  that  where  the 
Court  has  to  find  a  contract  in  a  corre- 

(1)  47  Law  J.  Rep.  Chanc.  758;  Law  Rep. 
8  Ch.  D.  7a 

(2)  48  Law  J.  Rep.  Chanc.  816;  Law  Rep. 
4  App.  Cas.  311. 

(3)  58  Law  J.  Rep.  Chanc.  425,  430;  Law 
Rep.  41  Ch.  D.  295,  306. 
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spondence,  and  not  in  one  particular  note 
or  memorandum  formally  signed,  the 
whole  of  that  which  has  passed  between 
the  parties  must  be  considered.  Apply- 
ing that  rule  to  the  present  case,  it  is 
clear  that  the  plaintiffs  were  not  satisfied 
with  the  terms  of  the  two  letters,  and, 
having  themselves  continued  the  negotia- 
tion, it  was  not  open  to  them  to  go  back 
to  the  original  letters  when  they  failed  in 
the  purpose  of  the  continued  negotiation 
— May  V,  Thompson  (4)  and  Preston  v. 
Luck  (5). 

Levett,  in  reply. 

Cur.  adv,  vvU, 

Kat,  J.,  stated  the  facts,  observing  that 
the  other  terms  of  the  memorandum  of 
agreement  might  possibly  be  treated  as 
more  or  less  formal,  and  continued  : — The 
contested  stipulation  as  to  restricting  the 
vendor  from  carrying  on  a  like  business 
to  that  which  he  had  sold  was  not  by  any 
means  a  matter  of  form.  After  some  con- 
flict of  opinion  it  has  been  decided  by  the 
Court  of  Appeal  in  Pearson  v.  Pearson  {6) 
that  a  man  who  sells  the  goodwill  of  a 
business  may  not  only  set  up  a  similar 
business  next  door  and  say  that  he  is  the 
person  who  carried  on  the  old  business, 
but  that  he  may  also  solicit  the  customers 
of  the  old  business  to  continue  to  deal 
with  him,  although  by  these  proceedings 
he  might  not  only  destroy  all  benefit  to 
the  purchaser  of  the  thing  which  he  had 
bought,  but  might  recover  to  himself  the 
actual  possession  of  it.  Such  a  fraudulent 
proceeding,  according  to  the  decision,  can- 
not be  prevented  by  any  Court  of  law  or 
equity.  It  follows  that  the  stipulation 
which  the  company's  solicitors  introduced 
into  the  draft  was  one  which  they  were 
not  entitled  to  insert  if  the  two  letters 
which  I  have  read  were  a  complete  con- 
tract. In  other  words,  they  were  trying 
to  obtain  an  additional  and  most  important 
concession  from  the  vendor.  Now,  put 
aside  for  a  moment  the  Statute  of  Frauds 
and  decided  cases,  and  supiK)se  this  to  pass 
in  conversation  :  A.  ofl'ers  to  B.  his  busi- 

(4)  51  Law  J.  Rep.  Chanc.  917;  Law  Rep. 
20  Ch.  D.  706. 

(5)  Law  Rep.  27  Ch.  D.  497. 

(6)  64  Law  J.  Rep.  Chanc.  32;  Law  Hep. 
27  Ch.  D.  145. 
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ness,  lease,  and  goodwill  for  450^.  B.  says, 
"  I  accept."  A  day  or  two  afterwards  B. 
asks  A.  to  engage  not  to  carry  on  a  similar 
business  within  a  distance  of  five  miles. 
A.  answers,  "  I  cannot  agree  to  that,  but 
I  will  if  you  say  three  miles."  B.  takes 
time  to  consider,  saying  he  will  send  an 
agent  next  day  to  settle  the  terms.  The 
agent  does  not  go  the  next  day,  and  A. 
accordingly  say  to  B.,  "I  put  an  end  to 
the  matter."  No  one  could  doubt  that 
would  be  a  continuous  negotiation,  and 
that  B.  could  not  say,  "  I  w^ill  disregard 
all  that  followed  the  acceptance  of  the 
prior  offer  and  insist  on  there  being  a 
complete  contract  by  that  acceptance." 
Well,  then,  still  leaving  out  of  sight  the 
statute  and  authorities,  suppose  all  this  to 
take  place  by  letters  between  A.  and  B. 
instead  of  conversation,  it  is  obvious  the 
result  must  be  the  same.  Some  of  the 
letters  being  by  the  principals  and  some 
by  the  solicitors  could  not  make  any  dif- 
ference. Now,  what  effect  has  the  Statute 
of  Frauds  upon  such  a  transaction  1  Cer- 
tainly it  was  not  intended  to  turn  a  nego- 
tiation into  an  agreement.  There  was 
danger  of  fraud  and  perjury  if  parol 
agreements  as  to  land  could  be  enforced. 
To  obviate  this  it  was  enacted,  "  No  action 
shall  be  brought  whereby  to  charge  .... 
any  person  ....  upon  any  contract  or 
sale  of  lands  ....  unless  the  agreement 
upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof, 
shall  be  in  wi'iting  and  signed  by  the 
party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully 
authorised."  Lord  Mansfield,  in  1764, 
pointed  out  that  it  had  often  been  said  of 
this  statute  "  that  it  should  never  be  so 
turned,  construed,  or  used  aa  to  protect 
or  be  a  means  of  fraud  " — Carter  v.  Boehm 
(7).  This  has  been  repeated  again  and 
again  since  his  time,  and,  very  recently,  in 
Jervis  v.  Berridge  (8) ;  and  in  Husset/  v. 
Home  Pat/ne  (2)  Lord  Selbome  said,  in 
effect,  that  the  Statute  of  Frauds  was  a 
weapon  of  defence,  not  offence.  The  real 
truth  is  that  the  statute  was  not  meant  to 
affect  conti-acts  in  any  way,  but  only  the 
evidenc3  of  them.     It  does  not  provide 

(7)  3  Burr.  1905. 

(8)  42  Law  J.  Bcp.  Chanc.  518;   Law  Itcp. 
8  Chanc.  360. 


that  a  memorandum  duly  signed  &  hill  be 
a  contract,  but  only  that  no  contract  con- 
cerning land  shall  be  proved  by  any  lower 
evidence  than  such  a  written  memoran- 
dum. The  question  whether  the  two 
letters  relied  on  in  this  case  were  a  com- 
plete contract,  or  were  only  steps  in  a 
negotiation,  is  altogether  independent  of 
the  Statute  of  Frauds.  Then  I  must  con- 
sider the  authorities  on  the  subject.  Is 
there  anything  in  them  which  prevents 
my  deciding  this  case  according  to  what 
seems  to  me  the  common-sense  view  of  the 
transaction ) 

In  Hussey  v.  Uonie  Payne  (2)  Lord 
Cairns,  dealing  with  a  case  in  which  it  was 
proposed  to  satisfy  the  requirements  of  the 
Statute  of  Frauds  through  the  medium  of 
letters  which  had  passed  between  the 
parties,  said  this,  "It  is  one  of  the  first 
principles  applicable  to  a  case  of  the  kind 
that  when  you  have  to  find  your  contract, 
or  your  note  or  memorandum  of  the  terms 
of  the  contract,  in  letters,  you  must  take 
into  consideration  the  whole  of  the  cor- 
respondence which  has  passed.  You  must 
not  at  one  particular  time  draw  a  line  and 
say,  *We  will  look  at  the  letters  up  to 
this  point,  and  find  in  them  a  contract  or 
not,  but  we  will  look  at  nothing  beyond/ 
In  order  fairly  to  estimate  what  was 
arranged  and  agreed  between  the  parties, 
you  must  look  at  the  whole  of  that  which 
took  place  and  passed  between  them." 
Lord  Cairns  then  considered  the  two 
letters  which  in  that  case  it  was  contended 
constituted  the  agreement,  putting  aside 
the  words,  "  subject  to  the  title  being  ap- 
proved by  our  solicitors,"  which  occurred 
in  the  latter  of  them.  He  found  that  in 
the  previous  negotiation  there  had  been  a 
verbal  suggestion  by  one  of  the  parties, 
which  was  acquiesced  in  by  the  other,  that 
the  purchase-money  should  be  paid  by  in- 
stalments. What  those  instalments  were 
to  be  was  to  be  thereafter  settled.  There 
was  a  subsequent  negotiation  about  this, 
but  before  it  was  ended  one  of  the  parties 
died.  The  conclusion  drawn  by  Lord 
Cairns  from  what  the  appellant  himself 
told  was  "that  the  two  original  lettei-s, 
which,  if  you  took  them  alone,  without  any 
knowledge  supplied  to  you  of  other  facts 
of  the  case,  might  lead  you  to  think  that 
they  represented  and  amounted  to  a  corn- 
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plete  and  concluded  agreement,  yet  really 
were  not  a  complete  and  concluded  agree- 
ment, that  there  were  to  be  other  terms 
which  at  that  time  had  not  been  tvgreed 
upon,  that  efforts  were  made  afterwards 
to  settle  those  other  terms,  and  that  these 
efforts  did  not  result  in  a  settlement  of 
these  other  terms,"  and  he  £bids  the  result 
to  be  that  there  was,  in  point  of  £a,et,  no 
completed  agreement  between  the  parties. 
Lord  Cairns  then  considers  the  words 
which  he  had  put  aside,  and  treats  them 
as  meaning  only  that  the  title  must  be  in- 
vestigated and  approved  in  the  usual  way. 
Lord  Selborne  concurs  both  in  the  reasons 
and  the  conclusion  of  Lord  Cairns,  and 
adds  that  he  cannot  agree  that  because 
two  letters  were  written,  by  wliich  the 
conditions  required  by  the  Statute  of 
Frauds  would  have  been  satisfied  if  there 
were  nothing  outside  those  letters  to  the 
contrary,  therefore  there  is  here  such  a 
concluded  agreement  as  a  Court  of  equity 
ought  specifically  to  perform,  without  i-e- 
gard  to  what  preceded  or  what  followed. 
"The  observation,"  he  says,  "has  often 
been  made  that  a  contract  established  by 
letters  may  sometimes  bind  parties  who 
when  they  wrote  these  letters  did  not 
imagine  that  they  were  finaUy  settling  the 
terms  of  the  agreement  by  which  they 
were  to  be  bound ;  and  it  appears  to  me 
that  no  such  contract  ought  to  be  held 
established,  even  by  letters  which  would 
otherwise  be  sufficient  for  the  purpose,  if 
it  is  clear  upon  the  facts  that  there  wei-e 
other  conditions  of  the  intended  contract 
beyond  and  beside  those  expressed  in  the 
letters  which  were  still  in  a  state  of  nego- 
tiation only,  and  without  the  settlement  of 
which  the  parties  had  no  idea  of  conclud- 
ing any  agreement.  I  adhere  "  (Lord  Sel- 
borne continued)  "  to  what  I  said,  when 
sitting  in  the  Court  of  Chancery,  in  the 
case  of  Jervia  v.  Berridge  (8),  that  the 
Statute  of  Frauds  *is  a  weapon  of  defence, 
not  offence,  and  does  not  make  any  signed 
instrument  a  valid  contract  by  reason  of 
the  signature,  if  it  is  not  such  according  to 
the  good  faith  and  real  intention  of  the 
parties,'  and  I  think  it  especially  important 
to  keep  that  principle  in  view  when,  as 
in  the  present  case,  it  is  attempted  to 
draw  a  line  at  one  point  of  a  negotiation, 
conducted  partly  by  correspondence  and 


partly  at  meetings  between  the  parties, 
without  regard  to  the  sequel  of  the  nego- 
tiations, which,  to  my  mind,  plainly  shews 
that  terms  of  the  intended  agreement 
which  were  of  great  practical  impoi  tance, 
and  were  so  regarded  on  both  sides,  then 
i-emained  unsettled  and  were  still  the  sub- 
ject of  negotiation  between  them." 

I  have  examined  that  case  carefully, 
because  it  has  been  suggested  that  the 
judgment  of  Lord  Cairns  proceeds  upon 
the  circumstance  that  the  two  original 
letters  contained  terms  which  raised  a 
doubt  whether  there  was  a  concluded  con- 
tract, and  an  observation  to  that  effect  of 
one  of  the  Judges  of  the  Court  of  Appeal 
in  Bolton  Partners  v.  Lambert  (3)  is  relied 
on. 

I  have  read  Lord  Caims*s  judgment  more 
than  once,  and,  with  deference,  I  do  not 
think  that  to  be  a  just  criticism.  Both 
he  and  Lord  Selborne  seemed  to  me  to 
lay  down  broadly  that  where  it  is  sought 
to  make  out  a  binding  contract  from  cor- 
respondence, the  whole  of  it,  as  well  as  the 
verbal  communications  at  interviewing, 
should  be  regarded,  and  it  is  not  right  to 
stop  at  one  letter  of  the  correspondence, 
which  with  what  preceded  might  consti- 
tute a  sufficient  agreement  within  the 
Statute  of  Frauds,  whereas  if  the  whole  of 
the  correspondence  were  considered,  and 
particularly,  as  Lord  Selborne  says,  "  the 
sequel"  of  the  communications,  it  may 
clearly  appear  that  thase  letters  were  in 
truth  only  pai-t  of  an  uncompleted  nego- 
tiation. As  was  said  by  Lord  Justice 
Lindley  in  Ma?/  v.  Thompson  (4),  the  case 
of  Uxvss&ii  V.  Ilorne  Payne  (2),  before  the 
House  of  Lords,  shews  that  we  must  look 
at  the  whole  correspondence  from  begin- 
ning to  end.  Of  course,  if  we  find  a  few 
letters,  which  are  perfectly  plain  in  them- 
selves, which  shew  an  agreement,  and  the 
parties  do  not  follow  them  up  by  further 
correspondence,  we  have  a  comparatively 
easy  case ;  but  where  each  letter  is  followed 
immediately  by  another  which  suggests 
something  else  as  a  topic  of  further  dis- 
cussion, it  becomes  most  dangerous  to  draw 
a  line  after  an  y  particular  letter. 

With  that  view  of  the  decision  of  Ilu^sey 
V.  Home  Payne  (2)  I  entirely  agree,  and, 
so  undei-stood,  it  is  a  valuable  and  impor- 
tant authority,  pointing  out  and  obviating 
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Bristol  and  Snsansea  A'eratei  Bread  Co.  v.  Jdagg$. 
the  great  danger  which  arose  fix)m  the 
course  of  modern  decisions  upon  contracts 
by  correspondence — ^namely,  that  the  Sta- 
tute of  Frauds,  which  was  passed  merely 
to  alter  the  law  as  to  evidence  of  contract, 
might  be  used  as  a  trap  to  catch  an  un- 
wary vendor  or  purchaser,  and  bind  him 
by  a  contract  when  the  reed  intention  was 
negotiation  only.  The  only  difference 
between  that  case  and  the  present  is  that 
there  had  been  before  the  letters  in  ques- 
tion were  written  an  understanding,  not 
expressed  in  them,  that  the  purchase- 
money  was  to  be  paid  by  instalments, 
the  amount  of  which  remained  to  be 
settled.  In  this  case  there  is  no  anterior 
imderstanding  as  to  the  restriction  of  the 
vendor's  right  to  carry  on  a  similar  busi- 
ness to  that  sold.  The  negotiation  as  to 
that  arose  after  the  two  letters  relied  on 
had  passed.  But  it  was  begun  by  the 
solicitors  of  the  plaintiffs,  who  are  now 
seeking  to  rely  on  the  two  letters  only. 
Their  position,  therefore,  is,  that  they 
were  not  satisfied  with  the  terms  of  the 
two  letters,  but  themselves  reopened  the 
matter  by  negotiating  for  another  most 
important  advantage;  and  having  thus 
treated  the  two  letters  as  part  of  an  in- 
complete bargain,  it  would  be  most  in- 
equitable to  allow  them  to  say, "  Although 
we  thus  treated  the  matter  as  incomplete 
and  a  negotiation  only,  yet  the  defendant 
had  no  right  to  do  so,  but  was  bound  by 
a  complete  contract."  In  my  opinion  the 
decision  of  Uuasey  v.  Home  Payne  (2J 
completely  covers  this  case.  I  understana 
it  to  mean  that  if  two  letters  standing 
alone  would  be  evidence  of  a  sufficient 
contract,  yet  a  negotiation  for  an  impor- 
tant term  of  the  purchase  and  sale  carried 
on  afterwards  is  enough  to  shew  that  the 
contract  was  not  complete ;  and,  so  far  as 
my  own  judgment  is  concerned,  I  entirely 
agree  in  the  justice  and  equity  of  such  a 
rule.  Cases  have  been  referred  to  in 
which  a  subsequent  discussion  as  to  the 
preparation  of  a  formal  contract,  even 
where  the  letters  mentioned  that  such  a 
contract  is  contemplated,  has  been  held 
not  to  prevent  the  letters  from  being 
themselves  a  binding  contract.  There  are 
many  such  decisions,  and  the  distinctions 
between  some  of  them  are  remarkably  fine 
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I  CrosaUy  v.  Mayeock  (9).  But  they 
are  all  subject  to  the  observation  that 
the  formal  document  contemplated  is  one 
which  is  to  put  into  more  correct  form 
a  complete  agreement,  not  to  alter  that 
agreement  by  adding  a  substantial  term 
to  it.  I  have  already  pointed  out  that 
the  subsequent  negotiation  in  this  case 
was  in  no  sense  concerning  a  matter  of 
form,  but  was  a  negotiation  for  an  addi- 
tional term,  to  which  the  plaintiff  had  no 
right,  according  to  existing  decisions,  at 
law  or  in  equity.  It  was  suggested  that 
the  ten  days  during  which  the  offer  was 
to  remain  open  had  not  expired  when  it 
was  withdrawn.  But  this  can  make  no 
difference.  The  offer  was  not  a  contract, 
and  the  term  that  it  should  remain  open 
for  ten  days  was  therefore  not  binding. 
It  has  often  been  held  that  such  an  offer 
may,  notwithstanding,  be  withdrawn 
within  the  ten  days — RouUedge  v.  Grant 
(10),  Cooke  V.  Oxley  (11),  and  Didcinson 
y,  Dodds  (12).  I  decide  this  case  against 
the  plaintiff  upon  the  ground  that  al- 
though the  two  letters  relied  on  would,  if 
nothuig  else  had  taken  place,  have  been 
sufficient  evidence  of  a  complete  agree- 
ment, yet  the  plaintiffs  have  themselves 
shewn  that  the  agreement  was  not  com- 
plete by  stipulating  afterwards  for  an  im- 
portant additional  term,  which  kept  the 
whole  matter  of  purchase  and  sale  in  a 
state  of  negotiation  only,  and  that  the 
defendant  was  therefore  at  liberty  to  put 
an  end  to  the  negotiations,  as  he  did,  by 
withdrawing  his  offer.  The  action  must 
be  dismissed  with  costs. 


Solicitors — Prior,  Church  &  Adams,  agents  for 
Meade,  KiDg  k  Bigg,  Bristol,  for  plaintiffs; 
Field,  Roscoe  &  Co.,  agents  for  G.  F.  Hill, 
Cardiff,  for  defendants. 


(9)  43  Law  J.  Hep.  Chanc.  379;  Law  Rep. 
18  £q.  180. 

(10)  4  Bing.  65S. 

(11)  3  Term  Rep.  663. 

(12)  46  Law  J.  Rep.  Chanc.  777;  Law  Rep. 
2  Ch.  D.  463. 
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[IN  THE  COURT  OP  APPEAL] 
Cotton,  L.J. 

LiNDLEY,  L.J. 

Lopes,  L.J.      >•        cleqg  v.  hands. 

1890. 
March  7, 8, 10. 

Covenant — Brea4:h — Public-hotiae — Cove- 
nant to  take  Beer — Right  to  sue — Running 
with  Land, 

In  a  lease  of  a  pMic-houae  by  breioers, 
therein  described  as  the  lessors,  including  in 
such  term  "  assigns,"  the  lessee  covenanted 
not  to  buy  or  sell  on  the  premises  any  die  or 
stout  other  than  such  as  should  be  bona 
fde  purchased  of  the  said  lessors,  or  from 
them  or  either  of  them  either  aUnie  or 
jointly  with  any  other  person  or  persons 
who  might  thereafter  become  a  partner  or 
partners  with  them  or  either  of  them,  pro- 
vided they  or  he  should  at  such  time  deal  in 
or  vend  such  liquors,  and  should  be  willing 
to  supply  the  same  of  good  quality  and  at 
the  fair  market  price.  TJie  lessors  sold  the 
goodwiU  of  their  business  and  tJie  reversion 
of  the  public-house  to  a  breicer  carrying 
on  bvMness  at  a  neighbouring  brewery,  and 
expressly  assigned  to  him  the  bmefit  of  this 
covenant.  In  an  action  by  t^ie  lessors  and 
ihdr  assignee  to  restrain  a  breach  of  the 
covenant, — Held,  that  the  covenant  teas 
assignable,  and  was  not  confined  to  persons 
carrying  on  business  at  the  lessors'  brewery, 
and  that  the  plaintiffs  were  entitted  to  an 
injunction. 

Doe  dem.  Calvert  v.  Reid  (10  B.  <fe  C. 
849;  7  Law  J.  Rep.  K.B.  328)  distin- 
guished. 

Semble,  the  covenant  ran  with  the  land, 
and  could  be  sued  upon  by  an  assignee  of 
.  the  reversion. 

This  was  an  appeal  from  a  decision  of 
the  Vice-Chancellor  of  the  County  Pala- 
tine. 

By  an  indenture  of  lease,  dated  the 
19th  of  November,  1886,  and  made  be- 
tween "  James  Clegg  and  Peter  Wright, 
both  of  Toxteth  Park,  in  the  county  of 
lAncaster,  brewers  (hereinafter  called  the 
lessors,  including  in  such  term  each  of 
them,  and  their,  each,  and  every  of  their 
heirs,  executors,  administrators*  and  as- 
signs), of  the  one  part,  and  Benjamin 
Hands,  of  Bootle,  in   the  said    county, 


licensed  victualler  (hereinafter  called  the 
lessee,  including  in  such    term  his  exe- 
cutors, administrators,  and  permitted  as- 
signs),  of   the  other  part,"   the   lessors 
demised  to  the  lessee  a  leasehold  public- 
house  known  as  the  Alexandra  Hotel  for 
a  term  of  nine  and  a  half  years  from  the 
21st  of  November,  1886,   at  the  yearly 
rents  and  subject  to  the  covenants,  agree- 
ments, and  conditions  therein  mentioned. 
The  lease  contained  a  series  of  covenants 
by  the  lessee  introduced  by  the  words, 
**  And  the  said  lessee  doth  hereby  covenant 
with  the  said  les-sors  in  manner  following." 
These  covenants  included  a  covenant  to 
use  the  demised  premises  as  a  public-house 
and  conduct  the  business  in  an  orderly 
manner  so  as  not  to  forfeit  the  licences 
attached  to  the  house,  and  to  keep  open 
the   premises   for   the  sale   of  beer  and 
spirits  at  all  times  during  lawful  hours ; 
and  after  some  further  covenants  relating 
to  the  renewal  and  transfer  of  the  licences 
the  lease  proceeded  as  follows :    **  And, 
further,  he,  the  said  lessee,  will  not  at  any 
time  during  the  continuance  of  this  demise 
buy,  receive,  sell,  or  dispose  of,  either 
directly  or  indirectly,   or  permit   to  be 
bought,  received,  sold,  or  disposed  of,  either 
directly  or  indirectly,  in,  upon,  out  of,  or 
about  the  said  demised  premises  or  any 
part  thereof  any  ales,  stout  (other  than 
best  stout)  other  than  such  as  shall  have 
been  bonafde  purchased  of  the  said  lessors, 
or  from  them  or  either  of  them,  either 
alone  or  jointly  with  any  other  person  or 
persons    who    may    hereafter    become  a 
partner  or  partners  with  them  or  either 
of  them,  provided  they  or  he  shall  at  such 
time  deal  in  or  vend  such  liquors  as  afore- 
said, and  shall  be  willing  to  supply  the 
same  to  the  said  lessee  of  good  quality, 
and  at  the   fair    market    current    price 
thereof." 

At  the  date  of  the  lease  Clegg  &  Wright 
carried  on  business  as  brewers  and  dealers 
in  ales  and  stout  at  the  Alton  Brewery, 
74  and  76  Stanhope  Street,  Liverpool. 

In  the  summer  of  1889  Clegg  &  Wright 
agreed  to  sell  the  goodwill  of  their  busi- 
ness, together  with  the  reversion  of  the 
Alexandra  Hotel,  to  Robert  Cain,  and  the 
purchase  was  completed  on  the  2nd  of 
October,  1889. 

By  an  indenture  of  the  2nd  of  October, 
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Clegg  v.  Hands^  App. 

1 889,  Clegg  &  Wright  assigned  and  con- 
veyed to  Cain  the  Alexandra  Hotel,  and 
the  benefit  of  the  I'ents  and  covenants 
reserved  and  contained  in  the  lease  of  the 
19th  of  November,  1886,  together,  espe- 
cially, with  the  full  benefit  and  advantage 
and  the  right  during  the  continuance  of 
the  term  of  nine  and  a  half  years  granted 
to  the  said  B.  Hands,  that  the  said  B. 
Hands  would  not  at  any  time  during  the 
continuance  of  such  demise,  and  should 
not  buy,  receive,  sell,  or  dispose  of,  either 
d  irec  tly  or  indirectly,  or  permit  to  be  bought, 
received,  sold,  or  disposed  of,  either  directly 
or  indirectly,  in,  upon,  out  of,  or  about  the 
said  demised  premises  or  any  part  thereof, 
any  ales,  stout  (other  than  best  stout) 
other  than  such  as  should  have  been  bona 
fde  purchased  from  the  said  R.  Cain,  who 
from  thenceforth  should  be  entitled  to 
stand  in  the  place  of  the  lessor  for  all  the 
purposes  of  the  said  indenture  of  the  1 9th 
of  November,  1886. 

Cain  carried  on  business  as  a  brewer 
and  dealer  in  ales  and  stout  at  the  Mersey 
Brewery,  Stanhope  Street.  Clegg  &  Wright 
dissolved  partnership  on  the  2nd  of 
October,  1889,  and  the  Alton  Brewery 
had  not  since  that  date  been  ased  as  a 
brewery. 

After  Clegg  <k  Wright  dissolved  partner- 
ship Hands  purchased  his  ales  from  other 
firms,  and  accordingly  an  action  was 
brought  against  him  by  Cain,  to  which 
Clegg  ik  Wright  were  made  co-plaintiffs, 
for  an  injunction  to  restrain  him  from 
breaking  his  covenant. 

The  Vice-chancellor,  on  the  20th  of 
December,  1889,  without  deciding  whe- 
ther or  not  the  covenant  ran  with  the 
land,  held  that  the  plaintiffs  were  entitled 
to  relief,  and  granted  an  injunction  re- 
sti*aining  the  defendant  from  buying  or 
selling  ales  or  stout  (other  than  best  stout) 
other  than  such  as  should  be  bona  fide 
purchased  from  Cain,  his  executors,  ad- 
ministrators, and  assigns,  provided  they 
or  he  should  at  the  time  deal  in  such 
liquors,  and  should  be  able  and  willing  to 
supply  the  same  of  good  quality  and  at 
the  fair  current  market  price. 

The  defendant  appealed. 

ITmn  Collins,  Q,C,y  Mailhison,  and 
McConkai/y  for  the  appellant. — ^The  ques- 


tion is  whether  the  benefit  of  a  covenant  by 
a  tenant  of  a  tied  house  goes  to  the  assignee 
of  the  lessor  so  that  the  assignee  can  sue  for 
a  breach  of  the  covenant.  Now,  the  true 
construction  of  the  covenant  is  that  it  is  a 
covenant  by  the  defendant,  not  to  take  beer 
from  his  lessors  or  their  assigns  generally, 
but  to  take  beer  from  the  lessors  and  their 
successors  in  the  brewery,  or  from  persons 
who  may  be  joined  with  them  as  partners 
in  the  brewery.  If  the  covenant  be  se- 
parated from  the  brewery,  it  ceases  to  run 
with  the  land,  and  becomes  a  mere  per- 
sonal covenant,  the  benefit  of  which  can- 
not be  assigned.  Doe  d.  Calvert  v.  Eeid 
(!)  was  very  like  the  present  case.  There 
the  lessee  of  a  public-house  covenanted 
for  himself,  his  executors  and  assigns, 
with  his  lessors  (brewers),  their  executors, 
administrators,  or  assigns,  or  their  suc- 
cessors, to  take  all  his  beer  from  them, 
or  their  successoi*s  in  their  said  trade, 
and  the  lessors  sold  their  trade  and  the 
pubUc-house  to  third  persons,  who  re- 
moved the  plant  and  carried  on  the  busi- 
ness of  brewers  at  a  distance ;  and  it  was 
held  that  the  trade  of  the  lessors  was 
thereby  determined,  and  that  their  as- 
signees could  not  take  advantage  of  the 
covenant  by  the  lessee.  Here  the  defen- 
dant covenanted  with  the  lessors  to  take 
their  beer.  The  word  "  lessors,"  accord- 
ing to  the  definition  clause,  would  include 
their  heirs,  executors,  administrators,  and 
assigns;  and  if  there  were  no  words  in 
the  covenant  restricting  its  operation,  the 
covenant  would  be  with  the  lessors  and 
their  assigns  generally ;  but  the  last  part 
of  the  covenant  expressly  refers  to  certain 
assigns,  "  partner  or  partners  with  them 
or  either  of  them,"  and  the  use  of  these 
words  limits  the  covenant  to  a  covenant 
with  the  lessors  and  their  successors  in 
the  business  of  brewers  carried  on  at  the 
brewery.  If  the  covenant  stood  alone, 
without  the  introduction  of  the  meaning 
given  to  lessors  by  the  definition  clause,  it 
would  clearly  apply  to  Clegg  &  Wright, 
and  their  partners  in  the  trade  or  busi- 
ness, and  the  only  way  in  which  effect 
can  be  given  to  the  words  re.specting  port- 
nei^  used  in  the  covenant  is  by  limiting 

(1)  10  B.  k  n.  849 ;  8  Law  J.  Rep.  K.B.  (O.8.) 
.328 


Digitized  by 


Google 


Vol.  69.] 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


479 


r  y.  Hands,  App, 
the  generality  of  the  covenant.  The  bene- 
fit of  such  a  covenant  does  not  pass  by 
an  assignment  of  the  mere  reversion  of 
the  lease  without  the  brewery — Vyvyan 
V.  Arthur  (2). 

[Cotton,  L.J. — Is  not  this  covenant  to 
be  considered  as  part  of  the  rent,  as  a 
"tied  "  house  is  always  let  at  a  lower  rent  1] 

It  is  not  to  be  considered  part  of  the 
rent  any  more  than  any  other  obligation 
accepted  by  the  lessee.  It  is  a  complete 
alteration  of  the  contract  to  tie  the  de- 
fendant to  another  brewer,  who  may  be 
carrying  on  his  business  anywhere,  or  to 
tie  him  to  some  person  who  is  not  a 
brewer  at  aU.  To  enable  this  covenant  to 
be  enforced  by  the  plaintiffs,  it  must  be 
shewn,  according  to  the  old  common  law, 
that  it  runs  with  the  land — that  is,  affects 
the  land  itself  during  the  term,  or  per  se, 
and  not  merely  from  collateral  circum- 
stances, affects  the  value  of  the  land  at 
the  end  of  the  term — Spencer's  Case  (3), 
The  Mayer  of  Conghton  v.  Pattison  (4), 
and  Keppel  v.  Bailey  (5).  The  covenant 
here  is  not  one  which  can  be  said  to  touch 
or  affect  the  land,  and  therefore  it  does 
not  run  with  the  land,  and  the  benefit  of 
it  cannot  be  assigned. 

[Cotton,  L.J. — Does  not  the  covenant 
affect  the  mode  of  occupation  of  the 
house?] 

The  particular  acts  covenanted  to  be 
performed  by  the  lessee  are  personal  acts 
collateral  to  the  property  demised,  and  do 
not  touch  or  concern  the  thing  demised, 
as  required  by  the  second  resolution  in 
Spencer^a  Case  (3),  and  the  benefit  of  the 
covenant  is  not  assignable.  Cain,  we  sub- 
mit, is  not  alone  capable  of  enforcing  the 
covenant;  neither  are  Clegg  &  Wright.  If 
the  brewery  and  the  term  had  been  assigned 
together,  the  assignee  might  possibly  be 
entitled  to  sue  on  the  covenant,  beoaiuse 
he  would  have  had  the  brewery  to  which 
the  benefit  of  the  covenant  was  annexed. 
Here  there  has  been  a  mere  assignment 
of  the  term,  the  breweiy  has  been  divided 
from  the  term,  and  the  assignee  of  the 
term  cannot  sue  because  he  has  not  got 

(2)  1  B.  &  C.  410;  1  Law  J.  Rep.  K.B.  (o.s.) 
138. 

(3)  Sm.  L.  C.  (9th  ed.),  vol.  1,  pp.  65  and  72. 

(4)  10  East,  130. 

(5)  2  Mjrl.  &  K.  617. 


that  with  which  the  covenant  might  run. 
Examples  of  the  collateral  covenants  men- 
tioned in  the  second  resolution  in  Spencer^ s 
Case  (3)  are  furnished  by  the  following 
cases : — Furfrey*s  Case  (6),  Sampson  v. 
Easterby  (7),  Thomas  v.  Hayioard  (8), 
Hartley  v.  Peluill  (9),  and  TayUyr  v.  Coldi- 
well  (10).  In  L7jbbe  v.  Hart  (11)  Bag- 
gallay,  L.J.,  considered  that  a  covenant  in 
a  lease  to  consume  the  hay  and  straw  on 
a  fiirm  did  not  run  with  the  land. 

[The  Court  intimated  that  they  could 
not  agree  with  this  dictum.] 

Section  10  of  the  Conveyancing  Act, 
1881,  has  not  done  away  with  the  doc- 
trine as  to  covenants  running  with  the 
land  contained  in  Spencer's  Case  (3). 

Cozens-Hardy,  Q,C.,  and  HtUher/ordy 
for  the  respondents. — The  question  really 
turns  on  the  construction  of  the  lease 
itself.  The  lessors  are  described  as 
brewers,  but  there  is  nothing  in  the  lease 
shewing  that  the  covenant  was  to  take 
from  them  beer  brewed  by  themselves. 
The  lease,  besides  the  covenant  in  ques- 
tion, contains  many  covenants,  in  all  of 
which  the  assigns  of  the  lessors  must  be 
included.  The  words  with  regard  to  part- 
ners in  the  covenant  to  take  beer  from 
the  lessors  were  put  in  to  prevent  any 
difficulty  arising  by  reason  of  the  lessors 
taking  in  a  partner  without  making  any 
assignment  of  the  partnership  property  to 
him.  It  is  said  on  behalf  of  the  appellant 
that  because  Cain  does  not  find  it  con- 
venient to  have  two  breweries  in  the  same 
street,  and  make  beer  in  the  lessors' 
brewery,  he  is  to  lose  the  benefit  of  the 
covenant.  We  say  that  contention  cannot 
prevail.  It  is  to  be  observed  that  the 
covenant  applies  so  long  as  the  lessors — 
that  is,  the  lessors  or  their  assigns — deal 
in  or  vend  beer  of  a  good  qudity ;  the 
quality  of  the  beer  was  the  only  limit 
contained  in  the  covenant.  Doe  d,  Calvert 
V.  JKeid  (1)   is  distinguishable   from   the 


(6)  Godbold  Rep.  120;  Moora.  243. 

(7)  9  B.  &  C.  505  ;  5  Law  J.  Rep.  K.B.  (o.ff.) 
291. 

(8)  38  Law  J.  Rep.   Exch.  173;    Law    Hep. 
4Exch.  311. 

(9)  Peake.  178. 

(10)  3  B.  &  S.  826  ;  32  Law  J.  Rep.  Q.B.  164. 

(11)  54  Law  J.  Rep.  Chanc.  860,  862  :  Law 
Rep.  29  Ch.  D.  8, 19. 
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present  case.  There  the  lessors  were  de- 
scribed as  of  the  particular  brewery,  and 
the  covenant  refers  to  their  successors  in 
their  present  or  late  business  or  trade, 
and  was  limited  to  beer  brewed  for  sale  in 
their  late  or  present  trade  or  business. 
This  covenant  runs  with  the  land,  and 
can  be  sued  upon  by  the  assignee  of  the 
reversion,  as  it  affects  the  mode  of  occu- 
pation of  the  thing  demised — Tatvm,  v. 
Chaplin  (12)  and  Hooper  v.  Clark  (13). 

[Cotton,  L.J.,  referred  to  TJiomaa  v. 
Ilaijward  (8).] 

That  case  is  distinguishable  on  the 
ground  stated  in  Fleetv>ood  v.  Iltdl  (14), 
that  the  covenant  was  not  either  to  do  or 
refrain  from  doing  anything  on  the  de- 
mised premises.  In  The  Mayor  oj  Con- 
gleton  v.  FaUiaon  (4)  the  test  is  said  to  be 
whether  the  covenant  affects  the  land 
itself,  or  the  mode  of  cultivating  or  occu- 
pying it.  It  may  be  that  the  words 
in  section  10  of  the  Conveyancing  Act, 
"  having  regard  to  the  subject-matter  "  of 
the  lease,  are  wider  than  "touching  or 
concerning  the  thing  demised ; "  but, 
apart  from  the  Act,  we  submit  that  this 
is  a  covenant  running  with  the  land  with- 
in the  doctrine  of  Spencer's  Case  (3).  We 
submit,  further,  that  it  is  not  necessary 
in  this  case  to  consider  whether  the  cove- 
nant runs  at  law  or  not,  because  both  the 
covenantor  and  the  covenantees  are  before 
the  Court,  and  it  has  never  been  doubted 
that  a  covenant  not  running  with  the  land 
may  be  sued  upon  by  the  covenantee  as 
trustee  for,  and  for  the  benefit  of,  the 
assignee.  That  brings  the  case  within  the 
observations  of  Lord  Blackburn  in  Hooper 
v.  Clark  (13). 

Hei-e  the  benefit  of  the  covenant  is  ex- 
pressly assigned,  and  Cain  is  entitled  on 
that  ground  also — Renals  v.  Cowlis/iaw 
(15).  The  covenant,  even  though  not 
running  with  the  land,  can  be  enforced  in 
equity  against  the  defendant,  from  the 
fact  of  his  having  acquired  the  lease  on 
the  faith  of  the  covenant  being  observed, 

(12)  2  H.  Black.  133. 

(13)  .30  Law  J.  Rep.  Q.B.  79;  Law  Rep. 
2Q.B.  200. 

(14)  58  Law  J.  Rep.  Q.B  341 ;  Law  Rep. 
23  Q.B.  D.  35. 

(15)  48  Law  J.  Rep.  Chanc.  33,  35,  830;  Law 
Rep.  9  Ch.  D.  125, 128;  11  Ch.  D.  867. 


according  to  the  principle  of  Tulk  v. 
Moxlvay  (16)  and  Lvker  v.  Dennis  (17), 
where  Fry,  L.J.,  deals  with  Keppd  v» 
Bailey  (5). 

i Lopes,  L. J.,  referred  to  HaU  v.  Ewin 

CoUinSj  Q,C.,  in  reply. — ^This  is  a  col- 
lateral covenant  according  to  the  test  in 
Thomas  v.  Hayvoard  (8),  because  it  touches 
only  the  beneficial  occupation  of  the  thing, 
and  not  the  thing  itself.  No  case  has  been 
produced  in  which  a  Court  of  equity  has 
granted  the  benefit  of  a  covenant  where 
the  covenant  would  not  have  run  at  law. 

[Cotton,  L.J. — In  Renals  v.  Cowlishaw 
(15)  James,  L.J.,  considered  it  immaterial 
whether  the  covenant  ran  with  the  land 
or  not.] 

But  relief  was  refused  in  that  case.  So  in 
Austerberry  v.  The  Corporation  of  Oldham 
(19)  relief  was  refused  because  the  cove- 
nant did  not  run  at  law. 

[Cotton,  L.J.,  referred  to  Haywood  v. 
The  Brunsvnck  d'c.  Building  Society  (20) 
and  Keaies  v.  Lyon  (21).] 

Here  the  covenant  is  an  affirmative 
covenant  to  buy  beer  from  the  lessors. 
It  is  a  personal  contract  incapable  of  asr 
signment — Rohson  v.  Drummand  (22). 

Cotton,  L.J. — ^This  is  a  question  in- 
volving several  points;  but  it  has  been 
very  fully  and  ably  argued,  and  we  think 
we  had  better  give  the  judgment  at  which 
we  have  arrived  at  once. 

An  injunction  has  been  granted  to 
restrain  the  defendant  from  buying  beer 
contrary  to  the  covenant  in  his  lease  ;  and 
the  first  question  raised  is,  what  is  the 
true  construction  of  the  covenant  1  There 
was  a  lease  entered  into  between  Clegg 
ik  Wright  and  the  defendant,  in  which 
Clegg  &  Wright  are  described  as  "  the 

(16)  2  Ph.  774  ;  28  Law  J.  Rep.  Chanc.  83. 

(17)  47  Law  J.  Rep.  Chanc.  174;  Law  Rep. 

7  Ch.  D.  227,  235. 

(18)  67  Law  J.  Rep.  Chanc.  95;  Law  Rep. 
37  Ch.  D.  74. 

(19)  55  Law  J.  Rep.  Chanc.  633;  Law  Rep. 
29  Ch.  D.  750. 

(20)  51   Law  J.   Rep.   Q.B.   73;    Law  Rep. 

8  Q.B.  D.  403. 

(21)  38  Law  J.  Rep.  Chanc.  357;  Law  Rep. 
4  Chanc.  218. 

(22)  2  B.  &  Ad.  303 ;  9  Law  J.  Rep.  K.B. 
(0.8.)  187. 
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lessors  (including  in  such  term  each  of 
them,  and  their,  each,  and  every  of  their 
heirs,  executors,  administrators,  and  as- 
signs)." I  read  that  because  a  good  deal 
of  the  argument  in  support  of  the  appeal 
was  founded  on  it.  The  defendant  is  de- 
scribed as  the  lessee.  The  lea45e  contains 
several  covenants  entered  into  by  the 
lessee  in  terms  with  the  lessors — that  is, 
each  of  them,  and  their,  each,  and  every 
of  their  heirs,  executors,  administrators, 
and  assigns.  There  is  no  doubt  about  that. 
Then  we  come  to  the  particular  covenant 
in  question.  That  is  this — that ''  he,  the 
said  lessee,  will  not,  at  any  time  during 
the  continuance  of  this  demise,  buy,  re- 
ceive, sell,  or  dispose  of,  either  directly  or 
indirectly,  or  permit  to  be  bought,  received, 
sold,  or  disposed  of,  either  directly  or  in- 
directly, in,  upon,  out  of,  or  about  the  said 
demised  premises,  or  any  part  thereof,  any 
ales,  stout  (other  than  best  stout)  other 
than  such" — this  is  what  the  argument 
turns  upon — "as  shall  have  been  btma 
Jide  purchased  of  the  said  lessors,  or  from 
them,  or  either  of  them,  either  alone  or 
jointly  with  any  other  person  or  persons 
who  may  hereafter  become  a  partner  or 
partners  with  them,  or  either  of  them." 
It  is  said  that  that  is  not  a  covenant  which 
includes  the  assigns,  because  part  of  the 
definition  of  the  lessors  is  repeated  in  the 
covenant  in  terms  which  exclude  the  full 
application  of  that  definition.  But  I 
cannot  think  that  that  is  so.  The  covenant 
is  entered  into  with  the  lessors — that  is, 
the  persons  named,  or  any  of  them,  or  the 
heirs,  executors,  administrators,  or  assigns 
of  each  or  any  of  them.  Very  probably 
it  was  not  necessary  to  add  what  is  here 
put  in ;  but  I  cannot  think  that  that  pre- 
vents the  covenant  being  a  covenant  with 
the  assigns  of  the  persons  who  were  the 
grantors  of  this  lease  to  the  defendant. 

But  then  it  is  said,  as  I  understand  the 
argument,  that  it  was  only  intended  to 
include  such  assigns  as  should  carry  on 
the  business  of  brewers  at  the  particular 
brewery  where  Messrs.  Clegg  &  Wright 
carried  on  business,  and  where  the  business 
of  brewing  is  no  longer  carried  on.  The 
case  of  Doe  d,  Calvert  v.  Reid  (1)  was  much 
relied  upon  for  the  purpose  of  that  con- 
struction ;  but  that  was  a  case  where  the 
language  was  different,  and,  in  my  opinion, 
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it  is  clear  that  that  was  not  the  intention 
in  the  present  case. 

Then  follows  this  proviso :  "  Provided 
they  or  he  shall  at  such  time  deal  in  or 
vend  such  liquors  as  aforesaid,  and  shall 
be  willing  to  supply  the  same  to  the  said 
lessee,  of  good  quality,  and  at  the  fair 
current  market  price  thereof."  That  affords 
some  protection  to  the  publican  that  the 
beer  shall  be  of  good  qiiality  and  that  it 
shall  be  supplied  at  a  fiiir  price. 

It  appears  to  me  to  be  clearly  shewn 
that  it  was  not  intended  to  restrict  this 
covenant  to  the  benefit  of  the  persons  who 
carried  on  this  brewery  at  this  particular 
place,  by  the  &uct  that  the  covenant  does 
not  in  any  way  refer  to  the  beer  which 
has  to  be  provided  being  made  by  the 
landlords  or  their  assigns.  The  words  are, 
"  provided  they  or  he  shall  at  such  time 
d^  in  or  vend  such  liquors."  That  shews 
that  it  was  not  made,  or  intended  to  be 
made,  a  stipulation  that  the  persons  en- 
titled to  the  benefit  of  the  covenant  were 
to  be  persons  who  made  beer  at  all.  It 
was  not  provided  that  they  should  still 
make  the  beer  they  were  selling,  but  it 
was  provided  that  it  should  be  of  good 
quality  and  be  supplied  at  the  &3r  current 
market  price. 

Considerable  light  is  thrown  upon  the 
true  intention  of  the  parties  by  the  fiict 
that  these  landlords  not  only  made  beer, 
but  bought  beer,  and  supplied  those  who 
were  not  bound  by  any  restrictive  cove- 
nants to  take  beer  firom  them  alone.  That, 
I  think,  shews  what  they  were  intending 
to  provide  for — that  they  should  have  the 
right  to  supply  beer  to  the  lessee  whether 
they  made  it  themselves  or  not,  so  long  as 
they  dealt  in  beer  and  were  willing  and  able 
to  supply  it  of  good  quality  and  at  the  &ir 
market  price. 

The  appellant  referred  to  the  case  of 
Doe  d,  Calvert  v.  Reid  (1),  which  I  have 
already  mentioned.  Cases,  so  far  as  they 
give  us  a  rule  of  construction,  are  very 
useful ;  but  it  is  very  seldom,  to  my  mind, 
that  a  case  upon  the  construction  of  a  par- 
ticular document  tells  us  much  when  we 
come  to  another,  unless  it  lays  down  some 
principle  to  guide  us.  That  was  an  action 
of  ejectment  by  brewers  against  the  lessee 
of  a  public-house  for  breach  of  a  covenant 
relating  to  the  sale  of  beer.  The  brewers 
3Q 
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had  purchased  the  business  of  the  original 
lessors,  but  they  did  not  carry  it  on  at  the 
place  where  the  lessors  had  carried  on  their 
business  at  the  time  the  lease  was  granted. 

The  terms  of  the  covenant  were  that  the 
lessee  should  take  from  the  lessors,  "  their 
executors,  administrators,  or  assigns,  or 
then*  successors  in  their  late  or  present 
trade  as  brewers,  all  the  porter,  ale,"  &c. 
The  words  "  their  successors  in  their  late  or 
present  trade  as  brewers,"  though  not  in 
terms  limiting  the  assigns  to  those  in  that 
position,  nevei'theless  afforded  a  clue  to 
the  construction.  The  defendant  said  that 
the  plaintiffs  were  no  longer  carrying  on 
that  trade,  because,  though  they  were 
carrying  on  the  trade  of  brewers,  they 
were  not  carrying  on  the  trade  of  the 
lessors,  who  were  parties  to  the  suit,  and 
the  Court  said  that  what  was  meant  by 
the  covenant  was  carrying  on  the  same 
trade — not  merely  carrying  on  the  trade 
of  brewers,  but  carrying  on  the  trade  which 
was  carried  on  at  that  particular  breweiy. 

The  language  in  this  case  is  different 
from  the  language  in  Doe  d.  Calvert  v. 
Beid  (1),  and  gives  a  different  effect  to 
the  covenant.  It  cannot  be  said  here  that 
this  was  a  personal  covenant  with  the  par- 
ticular landlords  who  granted  the  lease,  or 
that  it  was  impossible  for  the  benefit  of  it 
to  be  conveyed  to  anybody  else.  It  is  not 
like  the  case  of  a  man  employing  a  particu- 
lar painter  to  paint  his  picture,  which 
would  imply  that  the  painter  could  not 
hand  over  the  contract  to  anybody  else. 
In  my  opinion  this  is  not  a  contract  which 
is  incapable  of  being  assigned. 

Then  it  is  said  that  this  covenant  does 
not  run  with  the  land.  I  think  it  does 
run  with  the  land.  That  is  my  opinion ; 
but  there  are  other  points  on  which  this 
case  may  be  decided  independently  of  that. 
It  is  a  contract  relating  to  the  way  in 
which  the  business  of  the  house  is  to  be 
carried  on.  Therefore,  it  is  a  contract  re- 
lating to  the  public-house,  just  as  much, 
in  my  opinion,  as  a  contract  as  to  the 
mode  in  which  the  cultivation  of  a  par- 
ticular bit  of  land  is  to  be  carried  on  re- 
lates to  the  land.  It  affects  the  value  of 
the  reversion ;  it  affects  the  house ;  and, 
in  my  opinion,  it  is  a  contract  running 
with  the  land.  I  think,  therefore,  that 
the  judgment  can  be  supported  on  that 


ground.  But  there  is  another  ground  on 
which  I  think  the  judgment  may  also  be 
supported.  Here  there  has  been  a  sale  by 
the  landlords  of  the  goodwill  to  the  plaintiff 
Cain.  He  is,  therefore,  entitled  to  sue 
independently  of  the  question  of  its  run- 
ning with  the  land,  so  far  as  the  landlords 
who  entered  into  this  covenant  could  give 
him  the  right.  That  being  so,  the  diffi- 
culty that  existed  in  the  case  of  Rencds  v. 
CowlMato  (15)  is  got  rid  of.  Here  there 
is  an  assignment  of  the  benefit  of  the 
covenant  to  Cain,  even  if  it  did  not  pass 
by  the  mere  assignment  to  him  of  the 
reversion  of  this  public-house.  Then,  in 
my  opinion,  as  he  is  entitled  to  sue  in 
respect  of  that,  the  doctrine  of  Tulk  v. 
Moxhay  (16),  properly  applied,  will  enable 
him  to  enforce  that  covenant  as  against 
the  defendant.  The  defendant  having,  by 
reason  of  this  restrictive  covenant,  obtained 
the  public-house  at  a  less  rent,  as  we  may 
assume  he  did  (because  it  was  put  before 
us  in  the  course  of  the  argument  that  the 
restrictive  covenant  might  affect  the  rental 
value  of  the  house),  we  ought  not  to  allow 
him  to  deal  with  that  public-house,  as 
against  the  person  entitled  to  the  benefit 
of  that  covenant,  in  a  way  inconsistent 
with  the  covenant  by  reason  of  which  he 
got  the  house  at  a  lower  rent.  Therefore, 
in  my  opinion,  on  that  ground,  even  if 
this  covenant  did  not  run  with  the  land, 
the  judgment  of  the  Vioe-Chanoellor  is 
right. 

But  then  it  is  said — and  that  we  ought  to 
consider — ^that  this  Court  has  decided  that 
the  doctrine  of  TuUc  v.  Moxhay  (16)  will 
not  be  extended  beyond  the  case  of  restric- 
tive covenants.  In  TviUc  v.  Moxhay  (16) 
the  covenant  was  not  in  its  terms  restric- 
tive ;  but  it  implied  a  restriction,  because 
there  was  a  covenant  that  the  premises 
were  to  be  used  only  as  an  ornamental 
garden.  That  implied  that  the  defendant 
was  not  to  build  on  it,  which  was  what  he 
was  about  to  do.  What  was  meant  was 
this :  "  We  will  not  enforce  this  doctrine 
where  the  covenants  are  covenants  which, 
if  enforced,  will  compel  the  defendant  to 
put  his  hand  into  his  pocket  and  spend 
money."  Here  the  defendant,  from  the  na- 
ture of  his  tenancy,  is  compelled  to  buy  beer. 
This  covenant  will  compel  him  to  buy  from 
the  plaintiff  Cain.     Even  if  this  was  a 
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contract  in  terms  to  buy  all  beer  from  the 
plaintiffs,  that  would  involve  a  negative — 
that  he  should  not  buy  his  beer  from,  any- 
body else ;  and  therefore,  in  my  opinion, 
that  would  not  come  within  the  rule 
which  we  laid  down  in  the  case  of  Hay- 
wood v.  The  Brunswick  Building  Society 
(20),  where  there  was  a  contract,  which 
would  have  involved  the  spending  of  money 
by  the  defendants  if  it  had  been  enforced 
against  them.  In  that  case  the  land  was 
granted  in  consideration  of  a  covenant  to 
build  and  repair  buildings,  and  that  was  a 
covenant  which  the  Court  refused  to  en- 
force, considering  the  doctrine  of  Ttilk  v. 
Moxhay  (16)  not  applicable  in  such  a  case. 
In  my  opinion,  both  on  the  ground  that 
the  covenant  runs  with  the  land,  and  also 
on  the  ground  that  the  doctrine  of  Tvlk 
V.  MoQchay  (16)  applies,  the  order  of  the 
Vioe-Chancellor  is  right; 

LiNDLBY,  L.  J. — I  agree  with  Mr.  Collins 
in  thinking  that  this  case  is  one  of  very 
great  importance,  both  to  brewers,  and  also 
to  tenants  of  "  tied  "  houses,  because  cer- 
tainly it  is  rather  a  startling  thing  to  any- 
body to  be  told  that  when  you  have  agreed 
to  buy  beer  from  a  particular  brewer,  you 
may  find  yourself  bound  to  take  bad  beer 
from  somebody  else.  Whether  you  are  or 
not  depends  upon  the  agreement  into 
which  you  have  entered,  ifiie  whole  ques- 
tion, to  my  mind,  turns  upon  the  true 
construction  of  this  agreement,  and  the 
only  difficulty  that  I  think  serious  is  to 
find  out  whether  this  agreement  is  or  is 
not  assignable — ^that  is  to  say,  whether  the 
tenant  here  entered  into  an  agreement 
with  certain  persons  to  buy  beer  of  them, 
and  them  alone,  relying  upon  their  skill 
and  personal  reputation ;  or  whether  he 
did  not  enter  into  a  very  much  wider  con- 
tract, to  buy  beer  from  them  or  persons  to 
whom  they  might  assign  their  business  or 
the  public-house.  The  question  whether 
the  contract  is  a  personal  unassignable 
contract  or  not,  must  be  gathered  from  the 
instrument  itself,  having  regard,  of  course, 
to  the  position  of  both  parties. 

The  lease  has  been  fully  dLscussed,  and 
I  will  refer  to  it  very  shortly.  The  lessoi-s 
are  described  as  brewers — there  is  no  re- 
ference to  any  particular  place  of  business, 
or  anything  of  that  kind — ^and  the  lessee 


is  described  a^^a  licensed  victualler.  Then 
there  is  an  ordinary  lease  of  a  public-house, 
and  then  there  come  covenants  by  the 
tenant  that  he  will  use  and  occupy  the 
premises  demised  as  and  for  a  tavern  or 
public-house  only,  and  will  conduct  the 
same  so  as  not  to  forfeit  his  licence — I  am 
reading  it  shortly — and  will  keep  open  the 
premises  for  the  sale  of  ale  and  beer.  Then 
there  is  a  covenant  about  not  getting  ale 
or  beer  from  other  people.  Does  this  lease 
contain  any  indication  .either  one  way  or 
the  other  as  to  whether  the  benefit  of  this 
was  capable  of  being  assigned?  The  very 
first  thing  that  one  comes  across  is  the 
interpretation  clause  which  follows  the 
names  of  the  brewers,  and  describes  them 
as  ''  hereinafter  called  the  lessors,  includ- 
ing in  such  term  each  of  them,  and  their, 
each,  and  every  of  their  heirs,  execu- 
tors, administrators,  and  assigns."  Those 
words  are  never  found  in  what  are  called 
personal  contracts.  If  I  were  to  enter 
into  an  engagement  with  an  artist  to  paint 
my  pictm*e,  I  should  not  put  those  words 
in.  If  he  died,  I  should  not  leave  it  to 
his  executors  to  finish  what  he  had  begun. 
Such  words  are  out  of  place  altogether  in 
a  contract  which  is  personal  in  that  sense. 
Now  when  we  come  to  the  covenant 
which  more  particularly  relates  to  this 
matter,  we  find  that  the  lessee  has  agreed 
with  his  lessors  that  he  will  not  during 
the  lease — ^I  am  again  reading  it  shortly 
— sell  or  dispose  of  on  the  premises,  any 
ale  or  stout  other  than  such  as  shall  have 
been  bona  Jlde  purchased  of  the  said 
lessors,  or  from  them  or  either  of  them, 
alone  or  jointly  with  any  other  person 
or  persons  who  may  hereafter  become  a 
partner  or  partners  with  them  or  either 
of  them.  That  clause  lets  in  partrers. 
Well,  does  it  go  fuitherl  That  turns 
upon  the  construction  of  a  very  few 
words.  Mr.  Collins  says  that  by  reason 
of  the  introduction  into  this  clause  of  the 
words  "  from  them  or  either  of  them  " 
which  occur  in  the  definition  clause,  it  is 
tolerably  clear  that  the  definition  was  de- 
parted from.  I  thought  at  first  sight  that 
there  was  a  great  deal  in  favour  of  that 
construction ;  but  when  you  come  to  see 
what  the  whole  clause  is,  it  appears  to  me 
that  you  cannot  put  that  limited  construc- 
tion upon  it,  and  that  the  true  construc- 
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tion  is  that  which  interpretiff  "  lessors  "  in 
the  sense  in  which  it  occurs  everywhere. 
That  being  the  case,  I  think  there  can  be 
no  i*easonable  doubt  that  this  contract  is 
not  a  personal  and  unassignable  contract. 
Accordingly  the  question  then  arises  whe- 
ther it  has  become  assigned  to  Mr.  Cain. 
Well,  the  answer  to  that  is  easy  enough. 
Unquestionably  it  has.  If  it  is  capable 
of  being  assigned,  it  has  been  assigned. 
It  has  been  assigned  unquestionably  and 
without  any  controversy  in  equity  by  the 
agreement  by  the  brewers  with  regard  to 
the  sale  of  the  business,  which  of  course 
includes  the  benefit  of  the  goodwill ;  and 
inasmuch  as  the  purchaser  and  his  as- 
signors are  both  suing,  I  see  no  answer 
whatever  to  this  action  upon  that  ground. 

It  has  also  be3n  said  that  it  is  assigned 
to  Mr.  Cain  by  means  of  his  being  an 
assignee  of  the  reversion  in  the  lease. 
That  raises  a  technical  question,  which, 
stated  in  legal  language,  amounts  to  this  : 
whether  the  benefit  of  this  covenant  runs 
with  the  land.  We  have  heard  the 
authorities  discussed  by  Mr.  Collins,  who 
has  studied  this  branch  of  the  law  pro- 
bably more  carefully  than  anybody  living, 
and  he  has  not  persuaded  me,  I  confess, 
that  this  is  a  covenant  which  does  not 
run  with  the  land.  I  rather  think  it 
does.  If  you  look  at  the  authorities 
which  he  has  cited,  and  look  at  them  care- 
fullv^  this  does,  in  lawyer's  language,  so 
"  touch  and  concern  "  the  thing  demised  as 
to  run  with  it  at  common  law.  But  whe- 
ther that  is  so  or  not,  it  appears  to  me 
that  it  is  absolutely  no  answer  with  regard 
to  that  covenant,  the  benefit  of  which  has 
l)een  expressly  assigned  to  Mr.  Cain,  and 
Mr.  Cain  is  therefore  entitled  to  it. 

Then  comes  a  question  as  to  whether 
this  covenant  is  one  which  can  be  enforced 
in  equity,  having  regard  to  the  doctrine 
relating  to  specific  performance  and  in- 
junctions. Mr.  Collins  has  suggested  that 
although  this  covenant  is  negative  in 
point  of  form,  it  is  affirmative  in  substance, 
and  that  an  injunction,  therefore,  ought 
not  to  be  granted.  But  when  you  look  at 
the  whole  of  this  lease,  you  find  that  the 
covenant  which  he  suggests  as  affirmative 
really  involves  a  negative  element  in  it. 
If  you  take  into  con:sideration  the  cove- 
nant to  keep  open  this  place  as  a  public- 


house,  and  to  sell  beer  there,  you  cannot 
treat  the  covenant  that  follows  as  an 
affirmative  covenant  to  buy  beer  of  the 
lessors,  but  you  must  put  in  "  and  of  the 
lessors  exclusively."  If  you  get  that,  you 
get  a  negative  portion  of  the  covenant 
which  can  be  properly  enforced  con- 
sistently with  the  doctrine  applicable  to 
cases  of  this  kind ;  and  therefore,  whether 
you  regard  it  as  an  affinnative  with  a 
negative  element  in  it,  or  whether  you 
regard  it  as  split  up,  as  it  is  here,  into  these 
two  parts,  partly  affirmative  and  partly 
negative,  that  negative  part  can  be  pro- 
perly enforced. 

For  these  reasons  it  seems  to  me  that 
the  decision  is  right,  and  the  appeal  must 
be  dismissed,  with  costs. 

Lopes,  L.J. — The  question  in  this  case 
is  on  the  construction  of  the  covenant. 
In  the  definition  clause  the  word  "  lessors  " 
includes  assigns.  It  is  contended,  with 
regard  to  this  particular  covenant,  that 
by  the  words  following  "  lessors  "  in  the 
covenant — I  mean  those  words,  "from 
them  or  either  of  them  alone  or  jointly 
with  any  other  person  or  persons  who 
may  hereafter  become  a  partner  or  partners 
with  them  or  either  of  them" — being 
used,  it  was  intended  that  the  operation 
of  the  definition  clause  was  to  be  excluded, 
and  that  the  covenant  must  be  dealt  with 
entirely  apart  from  the  definition  clause. 
I  cannot  adopt  that  view.  I  am  bound 
to  say  that  at  first  I  was  somewhat  taken 
with  it,  but  on  consideration  I  think  it 
cannot  be  maintained.  It  appears  to  me 
that  the  words  to  which  I  have  alluded 
following  "lessors  "  were  introduced  merely 
to  cover  the  case  of  any  partnership 
between  the  lessors  and  third  parties,  or 
their  assigns  and  third  parties — not  only 
the  assigns  of  the  brewery  with  which  the 
covenantees  were  then  concerned,  but 
any  assigns,  provided  only  that  they  or  he 
should  at  such  time  deal  in  or  vend  such 
liquors  as  aforesaid,  and  should  be  willing 
to  supply  the  same  to  the  said  lessee  of 
good  quality  and  at  a  Mr  average  price. 
The  covenant,  therefore,  in  my  opinion 
cannot  be  said  to  be  a  personal  covenant. 

But  then  a  question  is  raised  as  to 
whether  the  benefit  of  this  covenant  runs 
with  the  reversion.     It  was  contended  by 
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Mr.  Collins  that  it  did  not  run  with  the 
reversion,  and  that  it  was  purely  collateral. 
The  benefit,  to  run  with  the  reversion, 
must  "touch  or  concern"  the  demised 
premises.  Now,  does  this  covenant  touch 
or  concern  the  demised  premises  1  It  re- 
lates to  the  mode  of  enjoyment  of  a  public- 
house.  The  thing  demised  is  a  public- 
house,  and  the  covenant  compels  the 
covenantor  to  buy  beer  of  the  covenantees 
and  their  assigns.  In  my  opinion  it 
touches  and  concerns  the  demised  pre- 
mises; it  affects  the  mode  of  enjoyment 
of  the  premises,  and  therefore  it  runs  with 
the  reversion. 

I  entirely  agree  with  what  has  been 
said  with  regaid  to  the  application  of  the 
case  of  TtUk  v.  Moxhay  (16),  and  I  think 
this  appeal  should  be  dismissed. 


Solicitors— J.  Hands,  agent  for  Bartlett  &  Berry, 
Liverpool,  for  appellant ;  Field,  Roscoe  &  Co., 
agents  for  Miller,  Peel,  Hughes  k  Co.,  Liver- 
pool, for  respondents. 
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Cotton,  L.J. 

LiNDLEY,  L.J. 

Lopes,  L.J.      >    white y  v,  mitchell. 
1890. 
Feb.  14,  15.  J 

Limitation  to  use  of  Unborn  Children 
of  Unborn  Person — Restriction  within  the 
Limits  of  Ruh  against  Perpetuity — Void 
Limitation!. — Possibility  on  a  Possibility, 

The  old  real  property  rule,  prohibiting  a 
legal  limitation  of  an  estate  to  the  issue  of 
an  u7iborn  person  to  take  as  purchaserSy  has 
not  been  abrogated  or  superseded  by,  or 
merged  in  the  more  modern  rule  against 
perpetidties,  but  the  two  ruUs  are  indepen- 
dent and  co-exieting  rules.  Consequently, 
a  limitation  offending  against  the  old  rule 
is  not  validated  by  the  fact  that  it  is  so 
framed  as  necessarily  to  take  effect  within 
the  period  of  a  life  in  being  and  twenty- 
one  years  after. 

Appeal  by  the  children  of  Mrs.  Burlton 
from  the  decision  of  Kay,  J.  The  case  is 
reported  qjnfo,  p.  8. 


Marten,  Q.C.,  and  TT.  Baker,  for  the 
appellants. — Kay,  J.,  decided  this  case 
on  the  authority  of  dicta  of  Mr.  Joshua 
Williams ;  but  the  old  rule  as  to  a  possi- 
bility on  a  possibility  is  obsolete,  except  as 
a  branch  of  the  more  modem  and  compre- 
hensive rule  against  perpetuities.  The 
existence  of  the  rule  as  laid  down  by  that 
author — Williams  on  Real  Property  (9th 
ed.  pp.  263-264;  15th  ed.  pp.  321-23; 
16th  ed.  pp.  314-315,  624)— is  denied  by 
other  writers :  Leuns  on  Perpetuities  (1848, 
pp.  419,  420,  and  Supplement  (1849),  pp. 
97,  112,  136,  et  seq.).  See  Tudor's  Lead- 
ing Cases  on  Conveyancing,  notes  to 
CadeU  v.  Palmer  (2nd  ed.  p.  410),  and  C(^e 
V.  SeweU  (1).  The  rule,  if  still  in  existence 
at  all,  is  only  against  general  limita- 
tions to  unborn  sons  of  unborn  sons.  In 
Hay  V.  The  Earl  of  Coventry  (2)  there 
was  nothing  to  limit  the  time  of  birth; 
but  if  the  limitations  be  so  worded  as 
necessarily  to  &11  within  the  requirements 
of  the  nile  against  perpetuities  they  are 
not  affected  by  it.  The  statement  by  Mr. 
Preston,  in  his  argument  in  Mogg  v.  Mogg 
(3),  that  "  a  gift  to  an  unborn  child  for 
life  is  good  if  it  stops  there,  but  if  a  re- 
mainder is  added  to  his  children  or  issue 
as  purchasers  it  is  not  good  unless  there 
be  a  limitation  of  the  time  within  which 
it  is  to  take  effect,"  is  quoted  with  approval 
and  adopted  by  Wood,  V.C.,  in  Cattlin  v. 
Broum  (4).  That  statement  is  also  sup- 
ported by  BrudeneU  v.  Elwes  (5),  Hockley 
V.  Mauhey  (6),  and  Routiedge  v.  Dorril  (7) 
— see  Cases  and  Opinions  (Mr.  Booth's 
and  Mr.  Yorke's  opinions  on  the  will  of 
Charles  Baker),  vol.  2,  pp.  432-434,  et  seq, ; 
Sudden  on  Powers  (8th  ed.  p.  393,  and 
p.  397,  par.  8) ;  1  Jarman  on  Wills  (4th 
ed.  pp.  279,  281) ;  2  Jarm,  (Appendix,  p. 
845).  In  all  the  cases  where  these  limi- 
tations have  been  held  to  be  bad,  they 
were  so  under  the  rule  against  perpetui- 
ties ;  and  the  old  rule  not  being  one  on 
which  titles  have  been  accepted,  but  merely 
i*estrictive,   a   formal    recognition    of  its 

(1)  4Dr.  &  W.  l.atp.  32. 

(2)  3  Term  Rep.  83. 

(3)  1  Mer.  654,  at  p.  664. 

(4)  11  Hare,  372,  at  p.  375. 

(5)  1  East,  442. 

(6)  1  Ves.  jun.  150. 

(7)  2  Ves.  inn.  357. 
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disappearance  can  do  no  injury.  Then 
the  appointment,  although  it  must  for 
general  purposes  be  read  into  the  settle- 
ment which  creates  the  power,  takes  effect 
as  a  springing  use,  and  Mr.  J.  Williams 
himself  states  the  law  as  to  springing  uses, 
which  take  effect  by  virtue  of  the  Statute 
of  Uses,  as  being  independent  of  this  arti- 
ficial rule. 

They  also  referred  to  Frost  v.  Frost  (8). 

FarweU. — ^The  law  as  to  perpetuities  is 
a  comparatively  modem  rule,  "borrowed 
by  analogy  from  legal  formal  limitations '' 
— per  Kenyon,  C.J.,  Porter  v.  Bradley  (9) 
— to  meet  the  invention  of  executory 
trusts  and  limitations  of  personal  estate, 
to  which  the  old  common  law  rule  that  an 
estate  cannot  be  given  to  an  unborn  per- 
son for  life,  followed  by  any  estate  to  a 
child  of  such  unborn  person,  did  not  apply. 
The  origin  of  the  rule  is  explained  by 
Sir  G.  Jessel  in  In  re  Ridley  ;  Buckton  v. 
Hay  (10).  That  old  rule  was  in  existence 
at  a  time  when  the  only  possible  limitations 
were  limitations  of  common  law  estates — 
that  is,  particular  estates  with  remainders. 
Then  there  being  no  law  as  to  perpetuity 
in  the  olden  times,  the  possibility  of  piling 
remainder  upon  remainder,  and  keeping 
land  indefinitely  inalienable,  was  prevented 
by  the  introduction  of  the  old  rule  that 
you  cannot  have  a  possibility  on  a  possi- 
bility. That  rule,  appljring  only  to  legal 
estates  and  limitations,  cannot  Vie  merged 
in  or  qualified  by  a  new  rule  introduced 
to  meet  different  circumstances — e,g,  the 
great  increase  in  the  value  of  personal 
estate,  and  invention  of  executory  trusts. 
The  doctrine  as  to  perpetuities  has  no  re- 
ference to  legal  remainders — Cole  v.  Sewell 
(1) — and  so  all  cases  cited  by  the  appellant 
in  which  there  were  legal  limitations  or 
limitations  of  personal  estate,  there  being 
properly  no  limitations  of  personal  estate 
by  way  of  remainder,  have  no  application. 

Lord  St.  Leonards  never  intended  in 
Cole  V.  Sewell  (1)  to  treat  the  old  rule  as 
overridden  by  the  more  modern,  as  appears 
from  his  judgment  in  Monypenny  v.  Dering 
(1852)  (11),  where  he  disclaimed  any  such 

(8)  Ante,  p.  118  ;  Law  Rep.  43  Ch.  D.  246. 

(9)  3  Term  Rep.  142, 146. 

(10)  48  Law  J.  Rep.  Chanc.  563;  Law  Rep. 
11  Ch.  D.  646. 

(11)  2  De  Gex,  M.  &  G.  145, 170;  22  Law  J. 
Rep.  Chanc.  313. 


intention,  saying  that  the  rule  was  too  well 
settled  to  be  broken  in  upon.  So  in  Buckton 
V.  Hay  (1879)  (10)  Sir  G.  Jessel  treats  the 
rules  as  co-existing ;  see  also  Feame*8  Con- 
tingent Remainders  (ed.  1844,  p.  565,  ch.  4  : 
"  Of  other  matters  relating  to  Executory 
Devises,"  note  to  par.  24) ;  Burton's  Com- 
pendium  (7th  ed.  p.  255);  WUliams  an 
i?6aZ/'ro;7er^^(llthed.appendixE,p.  521), 
tSugden  on  the  Law  of  Property  (1849,  pp. 
120,  318,  319). 

In  CaiUin  v.  Brown  (4)  the  estates  w^ere 
equitable,  and  so  were  the  estates  in  Mogg 
V.  Mogg  (3) ;  and  the  statement  of  the 
rule  by  Mr.  Preston  in  the  argument  in 
the  latter  case  (p.  664)  must  be  taken 
with  reference  to  a  limitation  of  equitable 
estates,  and  not  as  applicable  or  intended 
to  apply  to  legal  estates.  So  must  the 
adoption  of  that  rule  by  Wood,  V.C,  in 
the  former.  RotUledge  v.  DorrU  (7)  was 
a  case  of  personal  estate,  to  which  the  rule 
for  which  I  now  contend  does  not  apply. 

He  referred  also  to  Preston  on  Abstracts 
(vol  2,  p.  114,  166). 

RenshaWf  Q,C.  {Swinfen  Eady  with 
him),  for  Mitchell. — The  power  given  to 
Mrs.  Burlton  to  appoint  by  will  was  bad  ; 
and  when  a  power  to  appoint  is  void  for 
remoteness,  the  gift  over  in  default  of  ap- 
pointment fails  also — WoUaston  v.  King 
(12). 

Alexcmder  Young ^  for  the  plaintiff. 

Baker,  in  reply. 

Cotton,  L.J. — ^This  is  an  appeal  from  a 
decision  of  Mr.  Justice  Kay,  who  has  held 
that  certain  limitations  of  legal  estates 
introduced  into  a  settlement  of  1865  are 
void,  not  on  the  ground  of  remoteness,  but 
because  the  limitation  attempted  is  one 
not  allowed  by  law.  The  limitation  is  a 
limitation  of  a  legal  estate  to  an  unborn 
child,  with  remainder  to  her  unborn  chil- 
dren. It  Ls  said  that  the  limitations  in 
this  case  do  not  come  within  the  rule 
against  perpetuity,  and  that  there  is  no 
other  rule  which  invalidates  these  limita- 
tions. 

Mr.  Justice  Kay  has,  however,  decided, 
and  in  my  opinion  rightly,  that  there  is  a 
rule  in  existence  which  does  prevent  these 
limitations  being  good. 

(12)  38  Law  J.  Rep.  Chanc.  392;  Law  Rep. 
8  £q.  165. 
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That  role  is  said  to  be  one  providing 
against  "  a  possibility  on  a  possibility,"  or, 
to  state  the  rule  in  a  more  convenient  form, 
it  is  that  you  cannot  have  a  limitation  for 
the  life  of  an  unborn  person,  with  a  limi- 
tation after  his  death  to  his  unborn  chil- 
dren to  take  as  purchasers.  But  it  has 
been  urged  that,  although  that  was  the  old 
rule,  it  has  been  long  ago  done  away  with 
and  superseded  by  the  more  modern  rule 
against  perpetuities.  But,  in  my  opinion, 
we  cannot  come  to  that  conclusion. 

It  has  been  conceded  that  the  old  rule 
existed  long  before  the  rule  prohibiting  the 
limitations  of  estates  tending  to  a  perpe- 
tuity existed.  Can  we  say  that  it  is  put 
an  end  to  or  replaced)  Mr.  Joshua 
Williams  lays  it  down  that  it  is  still  exist- 
ing ;  other  text- writers  say  that  it  ought 
not  to  be  so  considered.  In  this  difier- 
ence  of  opinion  we  must  see  what  aid  we 
can  obtain  from  Judges  and  others  in  high 
position.  We  have  Mr.  Butler's  note  to 
Feame*8  Contingent  Remaindera,  and  al- 
though there  is  a  good  deal  of  argument 
and  expression  of  doubt  in  certain  text- 
writers,  yet  we  take  the  view  that  the  rule 
must  still  be  considered  as  existing,  and  as 
preventing  the  limitation  of  estates  in  such 
a  way  as,  although  it  may  not  offend 
against  the  rule  as  to  perpetuities,  to 
be  objectionable  to  the  old  rule.  Lord 
Kenyon  refers  to  it  in  the  case  of  Hay  v. 
The  Earl  of  Coventry  (2) ;  he  says  :  "  It  is 
not  necessary  for  me  to  say  what  effect 
that  would  have  had  in  the  present  case 
if  that  point " — that  is,  whether  an  estate 
for  life  could  be  given  to  unborn  issue — 
"had  remained  undecided,  because  the 
law  is  now  clearly  settled  that  an  estate 
for  life  may  be  limited  to  unborn  issue, 
provided  the  devisor  does  not  go  further 
and  give  an  estate  in  succession  to  the 
children  of  such  unborn  issue."  It  is  said 
that  such  a  limitation,  being,  as  it  was,  to 
unborn  issue  generally,  would  be  neces- 
sarily bad,  because  it  would  offend  against 
the  rule  against  perpetuities.  But  we  find 
the  rule  on  which  Mr.  Justice  Kay  has 
decided  this  case  to  be  a  rule  which  Judges 
treated  as  still  subsisting,  long  after  the 
rule  against  perpetuities  had  been  crystal- 
lised and  laid  down  in  definite  and  distinct 
terms. 

We  find  Lord  St.  Leonards  saying  in 
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Monypenny  v.  Bering  (11):  "Then  the 
rule  of  law  forbids  the  raising  of  successive 
estates  by  purchase  to  unborn  children — 
that  is,  to  an  unborn  child  of  an  unborn 
child.  With  this  rule  I  have  never  meant 
to  interfere,  for  it  is  too  well  settled  to 
be  broken  in  upon."  We  have  Lord  St. 
Leonai*ds  referring  to  that  old  rule  as  a 
still  existing  rule  in  1852,  at  a  time  when 
according  to  the  argument  of  the  appel- 
lants in  this  case  it  had  been  superseded. 

Besides  that,  we  have  Mr.  Butler's  note 
to  Fearne,  He  lays  down  what  he  con- 
siders to  be  the  law,  and  does  not  consider 
that  there  had  been  any  supersession 
of  the  old  law.  Ho  says  (9th  ed.  p. 
563) :  "  The  cases  of  a  possibility  upon 
a  possibility  may  be  considered  as  ex- 
ceptions from  the  rule.  They  proceeded 
on  a  different  ground,  and  gave  rise  to 
this  important  rule,  that,  if  land  is  limited 
to  an  unborn  person  during  his  life,  a  re- 
mainder cannot  be  limited  so  as  to  confer 
an  estate  by  purchase  on  that  person's 
issue."  He  then  recognises  the  old  rule 
to  be  still  subsisting. 

Then  a  passage  was  cited  by  Mr.  Farwell 
fiom  Burton^ 8  Compendium  (5th  ed.  303  ; 
7th  ed.  255) :  "  Life  estates  may  by  law  be 
given  in  succession  to  any  number  of  per- 
sons in  existence,  and  ulterior  estates  in 
succession  to  their  children  yet  unborn. 
.  .  .  But  no  remainder  can  be  given  to 
the  child  of  a  person  who  is  not  in  exist- 
ence." So  then  he  recognises  the  old  rule 
as  still  in  force. 

Therefore,  although  very  ingenious  and 
learned  arguments  have  been  addressed  to 
us  to  shew  that  the  old  rule  has  been 
superseded  and  put  an  end  to,  it  is  in  my 
opinion  well  established  that  it  is  stiU  in 
existence. 

A  passage  from  the  judgment  of  Sir  E. 
Sugden  in  Cole  v.  Sewell  (1)  was  referred 
to,  where  he  speaks  of  the  old  rule  as  being 
obsolete ;  but  by  that  he  only  meant  that 
it  is  no  longer  so  necessary  to  refer  to  it, 
because  the  modem  rule  against  perpetui- 
ties is  generally  sufiicient  to  meet  the 
necessities  of  the  case,  and  he  nowhere  lays 
down  that  the  old  rule  is  no  longer  in 
existence.  But  then,  when  Mr.  Marten 
refers  to  that  passage  as  being  in  his 
favour,  I  prefer  what  he  said  when  on  the 
bench  at  a  later  period  in  Monypeimy  v. 
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Bering  (II),  which  shews  that  he  did  not 
consider  the  old  rule  to  have  been  abro- 
gated. 

In  my  opinion  the  decision  of  Mr.  Jus- 
tice Kay  was  right. 

LiNDLEY,  L.J. — I  entertain  no  doubt 
myself  that  the  observations  of  Mr.  Justice 
Williams  on  this  subject  are  correct  from 
beginning  to  end,  and  I  do  not  think 
that  I  could  express  my  own  view  better 
than  by  reading  what  he  says.  I  admit 
that  I  am  in  a  difficulty — as  it  is  obvious 
he  was — in  understanding  the  exact  mean- 
ing of  the  old  rule  or  doctrine  as  to  a 
"possibility  upon  a  possibility,"  and  if 
any  one  refers  to  the  passage  in  Coke  on 
Littleton  where  the  doctrine  is  discussed, 
I  hope  he  will  be  able  to  understand  it 
better  than  I  do.  I  do  not  understand  it 
now,  and  I  never  did.  But,  notwithstand- 
ing this  difficulty,  the  doctrine  gave  rise 
to  an  intelligible  rule  which  any  one  can 
understand,  and  which  is  expressed  by 
Butler  in  his  note  to  Fearne,  where  he  says 
that  "  the  cases  of  a  possibility  upon  a  pos- 
sibility ....  gave  rise  to  this  important 
rule,  that  if  land  is  limited  to  an  unborn 
person  during  his  life,  a  remainder  cannot 
be  limited  so  as  to  confer  an  estate  by  pur- 
chase on  that  person's  issue." 

That  is  intelligible,  and  there  are  other 
passages  to  the  same  effect  on  pages  502 
and  503  of  that  author.  I  have  always 
understood  it  to  be  a  settled  rule  of  law, 
and  I  am  not  aware  of  any  authority  or 
dictimh  which  in  any  way  impugns  it. 

But  it  has  been  lurged  that  the  old  rule 
had  become  obsolete,  or  merged  in  or  super- 
seded by  the  more  modem  doctrine  as  to 
perpetuities.  I  think  that  Butler's  note 
which  I  have  cited  is  an  answer  to  that. 
It  points  out  that  the  old  rule  has  nothing 
to  do  with  perpetuities. 

The  rule  against  perpetuities  is  of 
much  later  origin,  and  was  due  to  the  in- 
vention of  shifting  uses  and  executory  de- 
vises. When  shifting  uses  and  executory 
devises  were  invented,  it  became  necessary 
to  impose  some  limits  upon  the  estates 
which  could  then  be  created. 

I  hold  that  the  old  rule  has  not  been 
abrogated,  and  the  principle  of  it  seems  to 
me  to  be  grounded  on  very  good  sense.  After 
all,  the  practical  question  is  whether  upon 


the  grounds  put  forward  we  ought  to  allow 
land  to  be  tied  up  for  any  longer  period 
than  generally  allowed.  So  far  from  sup- 
porting ingenious  devices  for  tying  up  the 
disposition  of  land,  our  inclination  ought 
to  be  to  discountenance  such  a  proceeding 
as  a  retrograde  step.  The  time  has  long 
gone  by  for  supporting  devices  leading  to 
the  indefinite  tying  up  of  land.  Th3  ap- 
peal must  be  dismissed. 

Lopes,  L.J. — ^That  there  was  an  old 
rule  prohibiting  the  limitation  of  an  estate 
to  the  unborn  child  of  an  unborn  person 
has  been  admitted,  and  could  not  in  fkct 
be  denied.  It  was  an  old  rule,  originating, 
no  doubt,  out  of  the  feudal  system. 

But  it  has  been  urged  that  although 
this  old  rule  did  once  exist,  it  lias  been 
superseded  by  the  rule  against  perpetui- 
ties. No  direct  authority  for  any  such 
contention  has  been  cited  to  us,  nor  could 
any  be  found.  Certain  didaj  no  doubt,  of 
text- writers  of  more  or  less  doubtful  im- 
port and  authority  have  been  brought  to 
the  notice  of  the  Court.  But  it  is  clear 
that  in  1 789  the  old  rule  was  recognised 
as  existing  by  Lord  Kenyon  in  Hay  v.  The 
Earl  of  Coventry  (2),  and  in  1852  it  was 
again  recognised  as  still  existing  in  the 
case  of  Monypenny  v.  Bering  (11)  by  so 
great  an  authority  as  Lord  St.  Leonards  ; 
and  it  is  to  be  observed  that  on  both  these 
occasions  the  rule  was  recognised  at  a  time 
when  the  rule  against  perpetuities  was  in 
existence.  I  have  no  doubt,  therefore, 
tliat  the  two  rules  are  independent  and 
coexisting  rules. 

The  rule  against  perpetuity  originated, 
and  was  rendered  necessary,  by  the  intro- 
duction of  executory  devises  and  springing 
uses,  against  which  the  old  rule  would  have 
been  an  insufficient  protection. 

I  am  clearly  of  opinion  that  the  decision 
of  Mr.  Justice  Kay  was  right,  and  that  the 
appeal  must  be  dismissed. 

Solicitors-- Sanderson,  Holland  8c  Adkin ;  Cow- 
dell  &  Sons ;  W.  Montgomei^'^  White. 
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In  re  pylb  works 
(limited). 


[IN  THE   CHANCERY   DIVISION  AND  IN 
THE  COURT  OP  APPEAL.] 
Stirling,  J. 

1889. 

Nov.  16,  26. 

1890. 

Jan.  18. 

Cotton,  L.J. 

•       LiNDLEY,  L.J. 

Lopes,  L.J. 
March  18,  20,  21, 
April  1. 

Com.pa/ny — Windi/ng-tup — Mortgagees  of 
wncdUedCapital^CdUa  made  in  Windmg- 
^P — Priority  over  general  Creditors, 

Where,  hy  the  memoramdv/m  and  articles 
of  association  of  a  limited  company,  there 
is  power  to  mortgage  unpadd  capital,  a 
mortgage  of  future  calls  is  effectual  on  caUs 
made  by  the  liquidator  in  the  winding- 
up  of  the  company. 

In  re  The  JPhoenix  Bessemer  Steel 
Company  (44  Law  J.  Rep.  Chanc.  683) 
and  Howard  v.  The  Patent  Ivory  Manu- 
facturing Company  (57  Law  J.  Rep. 
Chanc.  878 ;  Law  Rep.  38  Ch.  D.  161) 
approved. 

In  re  Whitehouse  &  Co.  (47  Law  J. 
Rep.  Chanc.  801 ;  Law  Rep.  9  Ch.  D. 
595)  discussed. 

Decision  of  Stirling,  J.,  affirmed. 

In  the  winding-up  of  this  company 
three  summonses  were  taken  out  by  cer- 
tain mortgagees,  claiming  under  mort- 
gages created  by  the  company  on  its  un- 
called capital,  for  the  determination  of 
the  question  whether  the  mortgagees  were 
entitled  to  be  paid  what  was  due  on  their 
mortgages  out  of  calls  to  be  made  in  the 
winding-up,  in  priority  to  the  unsecured 
/creditors  of  the  company. 

The  company  was  registered  in  1880 
with  a  memorandum  of  association,  which 
defined  the  objects  of  the  company  to  be 
/amongst  others)  "to  borrow  money  by 
mortgage  or  otherwise,  receive  money  on 
deposit,  and  issue  transferable  and  other 
bonds  and  mortgage  debenture  and  other 
securities,  founded  or  bajsed  upon  all  or 
any  of  the  real  and  personal  assets  or  on 
the  credit  of  the  company."  By  the 
articles  of  association,  which  bore  even 
date  with  the  memorandum  of  association, 
Vol.  69.— Ohano. 


it  was  provided  (article  106)  tiiat  the 
directors  might  mortgage  any  of  the  pro- 
perty of  the  company;  and  article  111 
provided  "that  the  board  of  directors 
might,  from  time  to  time,  borrow  on  bonds 
or  debentures  of  the  company,  or  on  mort- 
gage of  all  or  any  part  of  the  property  of 
the  company,  and  either  with  or  without 
including  in  any  such  mortgage  all  or 
any  definite  proportion  of  the  capital  of 
the  company  then  uncalled,  such  sums  of 
money  as  they  from  time  to  time  think 
expedient."  The  mortgages  in  question 
were  four  in  number.  1.  A  mortgage 
dated  the  3rd  of  January,  1882,  in  favour 
of  Frederick  Greenwood  and  John  Brooke 
Greenwood,  by  which,  first,  all  the  then 
uncalled-up  amounts  of  6Z.  per  share  on 
3,500  preferred  shares  of  the  company; 
and,  secondly,  all  the  personal  property, 
assets,  and  effects  which  then,  or  at  any 
time  during  the  continuance  of  the  secu- 
rity, should  belong  to  the  company,  but 
not  including  any  uncalled  capital  of  the 
company,  except  that  thereinbefore  ex- 
pressly mentioned,  were  assigned  to  secure 
repayment  of  an  advance  of  2,500^.  2.  A 
mortgage  dated  the  3rd  of  May,  1886,  in 
favour  of  Robert  M'llwraith  and  Edward 
Gotto,  whereby  the  uncalled  amounts  of  4/. 
per  share  on  5,000  shares  of  the  company 
were  assigned  by  way  of  security  against 
any  loss  or  damage  which  M'llwraith  and 
Gotto  might  sustain  by  reason  of  their 
having  guaranteed  to  the  British  Linen 
Company's  bank  the  repayment  of  a  sum 
of  3,500^.  advanced  by  the  bank  to  the 
company,  and  also  guaranteed  to  the 
London  and  North  Western  Railway 
Company  and  to  the  Great  Western  Rail- 
way Company  the  payment  of  such  sum 
as  might  be  due  to  those  railway  com- 
panies by  the  company  for  carriage  of 
goods  upon  their  ledger  account  with  the 
railway  companies.  3.  A  mortgage,  dated 
the  10th  of  August,  1887,  in  fevour  of 
Ferdinand  Gautier,  whereby  the  uncalled 
amounts  of  41,  per  share  on  5,000  shares 
of  the  company  were  (subject  to  the  prior 
mortgages)  assigned  to  secure  an  advance 
of  4,000^.  4.  A  mortgage,  dated  the  28th 
.of  October,  1887,  in  favour  of  Robert 
Mil  wraith,  whereby  the  uncalled  amounts 
of  U,  per  share  on  5,000  shares  of  the 
company  were  assigned,  subject  to  the 
3B 
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In  re  Pyle  Worii,  Ajfp, 
prior  mortgagee,  to  secure  an  advance  of 
3,000/.  The  first  summons  was  taken 
out  by  Gautier,  the  second  by  (Jotto,  and 
the  third  by  F.  and  J.  B.  Greenwood 
and  M'llwraith.  Messrs.  M'llwraith  and 
Gotto  were  directors  of  and  held  shares  in 
the  company. 

Graham  Hastings^  Q.C.,  and  Whinnet/^ 
for  the  first  and  third  summonses. — 
The  memorandum  and  articles  must  be 
read  together,  and,  so  reading  them,  the 
company  has  power  to  mortgage  its  un- 
call«l  capital — The  Phcemx  Bessemer  Steel 
Company  (1).  There  is  inherent  power 
in  a  trading  company  to  raise  money  for 
the  purpose  of  carrying  on  its  business. 
The  memorandum  of  association  in  this 
case  is  very  wide,  and  it  alone  is  sufficient 
to  authorise  the  mortgages.  But  clause 
1 1 1  of  the  articles  is  express.  In  Hoioard 
V.  The  Patent  Ivory  d;c.  Company  (2), 
Kay,  J.,  held  that  there  was  a  power  to 
borrow  on  uncalled  capital — see  also  The 
Batik  of  SoiUh  AustraUa  v.  Ahrahama  (3). 

BuMey,  Q.C,<,  and  Aehworth  Jamea^  for 
the  second  summons  (Gotto). — ^The  mort- 
gages were  given  for  valuable  considera- 
tion, and  the  mortgagees  are  entitled  to 
priority.  There  is  no  case  of  set-off — 
GriaaelTs  Case  (4)  and  Black  <k  Co.'s  Case 
(5).  The  company  cannot  contract  that  a 
creditor  shall  have  such  a  right  of  set-off. 
The  calls  subject  to  the  charge  belong  to 
the  mortgagee  and  not  to  the  company. 

Giffard,  Q.C.,  and  EMane,  for  the 
liquidator. 

Phipson  BecUe,  Q.C,  and  Carson,  for 
unsecured  creditors  of  the  company. — ^The 
directors  had  no  power  to  mortgage  future 
calls.  They  may  have  had  power  to  bind 
the  payments  which  the  shareholders 
were  liable  to  make  under  their  contracts 
with  the  company,  or  calls  made  by  the 
directors  themselves,  but  they  could  not 
bind  payments  to  be  enforced  under  the 

(1)  44  Law  J.  Rep.  Chanc.  688. 

(2)  57  Law  J.  Bep.  Chanc.  878;  Law  Bep. 
38  Oh.  D.  166. 

(3)  44  Law  J.  Rep.  P.O.  76 ;  Law  Bep. 
6  P.O.  265  (271). 

(4)  35  Law  J.  Rep.  Chanc.  752 ;  Law  Rep. 
1  Chanc.  628. 

(5)  42  Law  J.  Rep.  Ohano.  404 ;  Law  Rep. 
8  Chanc.  264. 


statute  or  calls  to  be  made  by  the  liqui- 
dator. In  a  liquidation  the  liability  of  the 
shareholders  to  contribute  is  to  be  ascer- 
tained under  section  38  of  the  Act  of  1862 
only.  By  section  75  that  liability  creates 
a  specialty  debt.  By  section  98  the  Court 
is  to  cause  the  assets  to  be  coUeoted  and 
applied  in  discharge  of  the  liabilities,  and 
by  section  133  the  property  of  the  com- 
pany is  to  be  apphed  in  satis&otion  of 
its  liabilities  pari  passu — Lindley  on  Com- 
pany Law  (5th  ed.),  193,  Ex  parte  Robin- 
son's  Execuiors  (6),  Muir  v.  The  City  of 
Glasgow  Bank  (7),  Stanleys  Case  (8), 
GrisseWs  Case  (4),  Blaak  d;  Co,'s  Case  (5), 
In  re  Whitehouse  (9),  In  re  The  China 
Steamship  Company;  ex  parte  Afaekenzie 
(10),  and  The  Bank  of  South  Australia  v. 
Abrahams  (3).  Section  38  must  be  read 
strictly  and  as  imposing  new  liabilities  on 
the  shareholders— !re66  v.  Whijin  (11) 
and  Burgess's  Case  (12).  The  company  as 
a  going  concern  cannot  mortgage  any  such 
liability  as  this.  If  such  a  power  is  con- 
trary to  the  Act  of  1862,  it  cannot  be 
conferred  by  the  memorandum  and  arti- 
cles— Trevor  v,  Whiiworth  (13).  But  as- 
suming the  power,  the  mortgages  are  not 
in  the  form  authorised  by  article  111.  In 
the  Greenwood  mortgage  no  part  of  the 
iincalled  capital  is  included,  and  the  other 
three  mortgages  purport  to  charge  the 
un(»dled  capital  only,  and  not  any  part  of 
the  property  of  the  company.  Aigain,  the 
second  mortgage  was  given  as  an  indem- 
nity for  a  guarantee;  such  a  mortgage  is 
not  within  the  power.  In  In  re  The 
Phcenix  Bessemer  Steel  Company  (1)  and 
Howard  v.  The  Patent  Ivory  Company 
(2)  the  mortgagees  do  not  appear  to  have 
been  declared  entitled  to  a  charge  on  calls 

(6)  6  De  Gez,  M.  &  Q.  672 ;  26  Law  J.  Rep. 
Chanc.  96. 

(7)  4  Ct.  of  Sees.  Oaa.  voL  6,  392, 401. 

(8)  4  De  Gex,  J.  &  8.  407;  33  Law  J.  Rep, 
Chanc.  536. 

(9)  47  Law  J.  Rep.  Chanc.  1801 ;  Law  Rep. 
9  Ch.  D.  595. 

(10)  38  Law  J.  Rep.  Chanc  199 ;  Law  Rep. 
7  Bq.  240. 

(11)  42  Law  J.  Rep.  Chanc.  161 ;  Law  Rep, 
5  B.  &  L  App.  711. 

(19)  49  Law  J.  Rep.  Chano.  641 ;  Law  Rep. 
16  Oh.  D.  507,  511. 

(13)  67  Law  J.  Rep.  Chanc  28 ;  Law  Rep. 
12  App.  Cas.  409. 
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made  in  the  winding-up.  If  such  charges 
are  allowed,  there  will  be  no  security  for 
persons  dealing  in  the  ordinary  way  with 
a  company,  who  would  have  no  means  of 
knowing  how  &r  the  credit  of  the  company 
was  pledged,  the  validity  of  a  mortgage 
by  the  company  not  being  necessarily  de- 
pendent upon  registration  iinder  section 
43  of  the  Act  of  IS62— Wright  v.  Eorton 
(14)  and  ffolra^  v.  MarehaU  (15). 

Graham  Houiinga,  Q'C,  in  reply,  referred 
to  In  re  The  South  Durham  Iron  Com- 
pany; Smith's  Caee  (16)  and  In  re  ^he 
Sankey  Brook  Coal  Company  (17). 

BuMey,  Q.C»,  in  reply,  referred  to 
Stone  V.  The  City  and  County  Bank  (18). 

Cwr.  adv.  vuU, 

SnBiiKG,  J.  (after  stating  the  facts). — 
It  was  laid  down  in  The  Bcmk  of  Souih 
Australia  v.  Ahrahamis  (3)  that  th^  right 
of  a  company  to  unpaid  capital  '4s,  strictly 
speaking,  more  in  the  nature  of  power 
than  of  property;  and,  although  that 
which  a  man  has  power  to  make  his  own 
may  be  charged  as  well  as  that  which  is 
actually  his,  it  requires  apt  and  proper 
words,  or  a  sufficient  context,  to  have  this 
effect."  It  was  held  by  the  Master  of 
the  Rolls  (Sir  George  Jessel),  in  the  case 
of  The  Plianix  Bessemer  Steel  Company  (1 ), 
that  the  apt  and  proper  words,  or  suf- 
ficient context,  need  not  be  found  in  the 
memorandum  of  association,  but  it  is 
sufficient  if  they  are  contained  in  contem- 
poraneous articles  of  association.  What 
he  said  on  that  subject  is  contained  in  two 
sentences  (at  p.  685)  which  I  shall  read : 
'*  The  memorandum  and  articles  are  con- 
temporaneous documents,  and  the  rule  of 
construction  is  that  if  contemporaneous 
documents  can  be  read  in  two  ways,  in 
one  of  which  they  appear  consistent  and 
in  the  other  inconsistent,  the  construction 
is  to  be  preferred  which  will  i-ender  them 

(14)  66  Law  J.  Rep.  Chanc.  873  ;  Law  Rep. 
12  App.  Cas.  371,  376. 

(15)  33  Law  J.  Rep.  Chanc.  193 ;  10  H.L.  Cas. 
191. 

(16)  48  Law  J.  Rep.  Ghana  480;  Law  Rep. 
11  Ch.  D.  679. 

(17)  39  Law  J.  Rep.  Chanc.  223;  Law  Rep. 
9  Bq.  721 ;  ibid.  10  Eq.  381. 

(18)  47  Law  J.  Rep.  C.P.  681 ;  Law  Rep. 
3  C.P.  D.  282. 
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consistent.  Another  principle  is  that  if 
one  of  two  contemporaneous  documents  is 
ambiguous  in  its  terms,  but  the  other  is 
clear,  then  force  is  to  be  given  to  the  one 
whose  terms  are  clear,  so  as  to  interpret 
the  one  containing  ambiguous  terms." 
Similar  principles  were  acted  upon  by  the 
same  learned  Judge  in  the  case  of  Harrison 
V.  The  Mexican  Railway  Company  (19), 
and,  so  fer  as  they  related  to  the  matter  now 
under  consideration,  do  not  appear  to  be 
affected  by  the  qualifications  suggested  by 
the  Court  of  Appeal  in  Guinness  v.  The 
Land  Corporation  of  Ireland  (20).  I  pro- 
pose, therefore,  to  act  upon  that.  The 
memorandum  of  association  in  the  present 
case  empowers  the  company  "  to  borrow 
on  mortgage  or  otherwise."  Mortgage  of 
what)  The  contemporaneous  articles  of 
association  say,  "  On  mortgage  of  all  or 
any  part  of  the  property  of  the  company, 
either  with  or  without  including  in  any 
such  mortgage  all  or  any  definite  propor- 
tion of  the  capital  then  uncalled."  Those 
words,  read  with  those  in  the  memorandum 
of  association,  authorise  a  mortgage  of  un- 
called capital,  certainly,  along  with  other 
property  of  the  company,  to  secure  an 
advance.  Further,  the  mem(»andum 
authorises  the  issue  of  "  mortgage  deben- 
ture and  other  securities,  .  .  .  founded  on 
all  or  any  of  the  real  or  personal  assets  or 
on  the  credit  of  the  company." 

If  it  is  conceded  (as  was  contended  in 
argument)  that  the  strict  or  primary  mean- 
ing of  the  word  "assets"  is  property,  and 
that  it  would  not  include  uncalled  capital  in 
the  absence  of  a  context,  still  the  articles 
of  association  shew  that  uncalled  capital 
was  intended  to  be  available  as  the  subject- 
matter  of  a  security,  and  I  should  there- 
fore hold,  if  necessary,  that  there  is  here 
found  a  context  sufficient  to  shew  that 
that  word  "  assets,"  as  it  was  used  in  the 
memorandum,  is  used  in  a  sense  which 
includes  uncalled  capital.  I  am  of  opinion, 
therefore,  that  the  mortgage  of  the  3rd  of 
January,  1882,  which  indudes  both  un- 
called capital  and  other  property  of  the 
company,  is  authorised  by  the  express 
terms  of  article  111.     In  the  other  mort- 

(19)  44  Law  J.  Rep.  Chanc.  403;  Law  Rep. 
19  Eq.  358. 

(20)  62  Law  J.  Rep.  Chanc.  177;  Law  Rep. 
22  Ch.  D.  349. 
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gages  the  subject-matter  of  the  security  is 
uncalled  capital  only  ;  and  it  is  suggested 
that  as  they  include  no  part  of  the  pro- 
perty of  the  company  stiictly  so  called, 
they  do  not  fell  within  article  111  as  to 
their  validity.  The  terms  of  article  111 
are  these :  "  They  may  borrow  from  time  to 
time  on  bonds  or  debentures  of  the  com- 
pany, or  on  mortgage  of  all  or  any  part  of 
the  property  of  the  company,  and  either 
with  or  without  including  in  any  such 
mortgage  all  or  any  definite  proportion  of 
the  capital  of  the  company  then  imcalled, 
such  sums  of  money  as  they  may  from 
time  to  time  think  expedient."  It  is  said 
that  the  words  "  such  mortgage  "  mean  a 
mortga^  of  all  or  any  part  of  the  pro- 
perty of  the  company,  which  would  not 
include  the  uncalled  capital  as  then  read. 
The  result  of  that  would  be  that  a  mort* 
gage  of  uncalled  capital  alone  would  be 
invahd,  whereas  if  it  included  any  part, 
however  small,  of  the  other  property  of 
the  company  it  would  be  vahd.  I  do  not 
think  that  such  a  narrow  construction 
ought  to  prevail,  and  I  prefer  to  read  the 
words  "such  mortgage"  as  meaning  a 
mortgage  given  to  secui-e  money  borrowed 
by  the  company  generally.  In  my  opinion, 
therefore,  the  mortgages  of  the  10th  of 
August  and  28th  of  October,  1887,  are 
within  the  power.  There  remains  the 
question  whether  such  a  mortgage  may 
be  given  by  way  of  indemnity,  as  in  the 
case  of  the  deed  of  the  3rd  of  May,  1886. 
The  consideration  of  this  I  postpone  for 
the  present,  and  I  proceed  to  consider 
whether  these  charges  which  I  have  held 
to  be  valid  are  effectual  against  unsecured 
creditors  as  regards  calls  made  in  the 
winding-up,  it  being  contended  that  a 
compajiy  formed  under  the  Companies 
Act,  1862,  has  no  power  to  bind  such  calls, 
whatever  may  be  its  powers  as  regards 
calls  made  by  the  directors.  Now,  the 
order  made  in  In  re  T/ie  Pliomix  Bessemer 
Sted  Compam,y  (1),  already  referred  to, 
appears  from  the  repoit  to  be  precisely  in 
point.  The  Registrar  has  furnished  me 
with  a  copy  of  the  precise  terms  of  the 
order,  which  is  as  follows  :  "  His  Honour 
being  of  opinion  that  the  Sheffield  and 
South  Yorkshire  Permanent  Benefit 
Building  Society  have,  under  a  mortgage 
by  the  trustees  of  the  Yorkshire  Benefit 


Building  Society,  a  first  charge  on  the 
unpaid  capital  of  the  company  and  on  the 
proceeds  of  all  future  caUs  made  and  to  be 
made  on  the  shares  of  the  said  company, 
doth  order  that  the  liquidators  do  get  in 
all  the  said  unpaid  capital  under  the  direc- 
tion of  the  Judge,  and  do  place  the  same 
and  the  proceeds  of  all  future  calls  to  be 
made  on  the  shares  of  the  said  company 
to  a  separate  fund,  to  be  entitled  *  calls 
in  respect  of  unpaid  capital ; '  and  the 
said  unpaid  capital  and  the  proceeds  of 
any  future  capital  are  not  to  be  dealt 
with  by  the  said  hquidators  without 
notice  to  the  applicants."  It  therefore  ap- 
pears that  the  mortgagees  were  recognised 
and  dealt  with  by  the  Court  as  having  a 
charge  not  only  on  calls  made  by  the 
directors,  but  on  those  to  be  made  in  the 
winding-up ;  and  no  notice  of  any  sugges- 
tion of  a  difference  between  them  is  to  be 
found  either  in  the  arguments  of  counsel 
or  the  judgment  of  Sir  G.  Jessel  as  re- 
ported. A  similar  decision  appears  to 
have  been  given  by  Mr.  Justice  Kay  in 
Howard  v.  The  Pateint  Ivory  CoTtipcmy  (2), 
out  here  also  there  is  a  like  silence  as  to  any 
distinction  between  calls  made  before  and 
those  made  after  the  commencement  of 
the  winding-up.  It  is  now  contended 
that  these  decisions  ought  not  to  be  fol- 
lowed, on  the  ground  that  they  are  in- 
consistent, if  not  with  other  cases  binding 
on  me,  at  all  events  with  the  grounds  on 
which  the  decisions  in  those  cases  are 
based .  Befoi-e  proceeding  to  consider  those 
cases,  I  may  remark  that  in  the  earliest, 
or  one  of  the  earliest,  cases  in  which  the 
vaHdity  of  a  mortgage  of  unpaid  calls  was 
considered — namely,  Stanley's  Case  (8) — 
Lord  Justice  Turner  appears  to  have  based 
his  decision  against  the  validity  of  the 
charge  on  the  ground  that  it  would  be  in- 
consistent with  the  discretion  vested  in 
the  directors  as  to  the  making  of  calls. 
This,  however,  was  set  aside  by  Sir  G. 
Jessel,  who  relied  mainly  on  the  analogy 
fiu-nished  by  section  38  of  the  Companies 
Clauses  Act,  1845,  which  expressly  confers 
power  "  to  mortgage  the  future  calls  on  the 
shareholders."  In  In  re  The  Samkey  Brook 
Coal  C<ympa7iy  (17)  a  charge  was  given  on 
the  proceeds  of  a  call  proposed  to  be,  but 
not  actually  made.  The  call  was  after- 
wards made,  but  before  the  proceeds  were 
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got  in,  a  winding-up  oommenoed.  It  was 
held  by  Lord  Justice  (then  Vice-Chan- 
oellor^  James  that  the  charge  was  valid, 
and  tne  liquidators  were  ordered  to  apply 
the  proceeds  of  the  call  towards  payment 
of  the  debt  secured  by  the  charge.  I  do 
not,  however,  treat  that  as  an  authority 
directly  in  favour  of  the  mortgagees  in  the 
present  case  j  for  the  order  made  in  In  re 
The  Scmkey  Brook  Good  Gompam,y  (17)  re- 
lated to  the  proceeds,  not  of  a  call  made  by 
the  liquidators,  but  of  one  made  by  the  direc- 
tors, which  (as  is  shewn  by  Stone  v.  The  City 
omd  Gownty  Bank  (18))  the  liquidators  had 
power  to  enforce.  It  may  be  thought 
(and  it  is  suggested  in  argument)  that  a 
directors'  call  so  enforced  is  subject  to 
charges  from  which  a  call  made  by  the 
liquidator  would  be  free.  The  cases  on 
which  reliance  is  placed  in  opposition  to 
the  summons  are  mainly  GrieeeWe  Gase 
(4),  Black  ds  Go.'s  Gase  (5),  and  In  re 
Whitehouse  (9),  all  of  which  were  decided 
on  the  terms  of  the  Companies  Act,  1862, 
and  particularly  on  sections  38,  75,  98, 
101,  and  133 

In  section  16  of  the  Companies  Act  it 
is  provided  that "  the  articles  of  association 
shall  be  printed,  they  shall  bear  the  same 
stamp  as  if  they  were  contained  in  a  deed, 
and  shall  be  signed  by  each  subscriber  in 
the  presence  of  and  be  attested  by  one 
witness  at  the  least,  and  such  attestation 
shall  be  a  sufficient  attestation  in  Scotland 
as  well  as  in  England  and  Ireland.  When 
registered  they  shall  bind  the  company 
and  the  members  thereof  to  the  same 
extent  as  if  each  member  had  subscribed 
his  name  and  affixed  his  seal  thereto,  and 
there  were  in  such  articles  contained  a 
covenant  on  the  part  of  himself,  his  heirs, 
executors,  and  administrators,  to  conform 
to  all  the  regulations  contained  in  such 
articles,  subject  to  the  provisions  of  this 
Act,  and  all  moneys  payable  by  any  mem- 
ber to  the  company,  in  pursuance  of  the 
conditions  and  regulations  of  the  company, 
or  any  of  such  conditions  or  regulations, 
shall  be  deemed  to  be  a  debt  due  from 
such  member  to  the  company,  and  in 
England  and  Ireland  to  be  in  the  nature 
of  a  specialty  debt."  That  relates  to 
moneys  payable  in  pursuance  of  the  con- 
ditions and  regulations  of  the  company. 

In  section  38  it  is  provided  that  "in 
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the  event  of  a  company  formed  under  this 
Act  being  wound  up,  every  present  and 
past  member  of  such  company  shall  be 
liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  pay- 
ment of  the  debts  and  liabilities  of  the 
company."  That  applies  to  the  event  of 
a  company  being  woulid  up.  Then  there 
is  a  limitation,  which  ought  to  be  read : 
"In  the  case  of  a  company  limited  by 
shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount, 
if  any,  unpaid  on  the  shares  in  respect  of 
which  he  is  liable  as  a  present  or  past 
member."  That  word  "  unpaid  "  is  dealt 
with  by  the  Master  of  the  Kolls  in  White- 
houae^s  Gase  (9),  which  I  shall  presently 
read.  In  section  75  we  have  this  :  "  The 
liability  of  eoiy  person  to  contribute  to  the 
assets  of  a  company  imder  this  Act,  in  the 
event  of  the  same  being  woimd  up,  shall 
be  deemed  to  create  a  debt  (in  England 
and  Ireland)  of  the  nature  of  a  specialty 
accruing  due  from  such  pei'son  at  the  time 
when  his  liability  commenced;  but  pay- 
able at  the  time  or  respective  times  when 
calls  are  made  as  hereinafter  mentioned 
for  enforcing  such  liability."  It  is  quite 
plain,  therefore,  in  sections  38  and  75  that 
the  liability  under  section  38  is  treated  in 
the  Act  as  a  different  liability  from  that 
which  is  created  by  section  16. 

By  section  98  it  is  provided ;  "  As  soon 
as  may  be  after  making  an  order  for  wind- 
ing up  the  company,  the  Court  shall  settle 
a  list  of  contributories,  with  power  to 
rectify  the  register  of  members  in  all  cases 
where  such  rectification  is  required  in 
pursuance  of  this  Act,  and  shall  cause  the 
assets  of  the  company  to  be  collected  and 
applied  in  discharge  of  its  Habilities.'' 

fcJection  101  provides :  "  The  Court  may, 
at  any  time  after  making  an  order  for 
winding  up  the  company,  make  an  order 
on  fimy  contributory  for  the  time  being 
settled  on  the  list  of  contributories  direct- 
ing payment  to  be  made,  in  manner  in  the 
said  order  mentioned,  of  any  moneys  due 
from  him  or  from  the  estate  of  the  person 
whom  he  represents  to  the  company,  ex- 
clusive of  any  moneys  which  he  or  the 
estate  of  the  person  whom  he  represents 
may  be  liable  to  contribute  by  virtue  of 
any  call  made  or  to  be  made  by  the  Court 
in  pursuance  of  this  part  of  this  Act.'' 
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That  excludes  from  the  operation  of  seo- 
tion  101  contribution  under  section  38. 
"  And  it  may  in  making  such  order  when 
the  company  is  not  limited  allow  to  such 
contributory  by  way  of  set-off  any  moneys 
due  to  him  or  the  estate  which  he  repre- 
sents from  the  company  on  any  indepen- 
dent dealing  or  contract  with  the  com- 
pany, but  not  any  moneys  due  to  him  as 
a  member  of  the  company  in  respect  of 
any  dividend  or  profit.  Provided  that 
when  all  the  creditors  of  any  company, 
whether  limited  or  unlimited,  are  paid 
in  full,  any  moneys  due  on  any  account 
whatever  to  any  contributory  from  the 
company  may  be  set  off  against  any  sub- 
sequent call  or  calls." 

By  section  133,  which  deals  with  a 
voluntary  winding-up,  "The  property  of 
the  company  shall  be  applied  in  satisfac- 
tion of  its  Iiabilitie8part/?€M»M,  coid  subject 
thereto  shall,  unless  it  be  otherwise  pro- 
vided by  the  regulations  of  the  company, 
be  distributed  amongst  the  members,  ac- 
cording to  their  rights  and  interests  in  the 
company." 

In  GriaadHa  Case  (4)  the  company  was 
being  wound  up  under  supervision ;  calls 
were  made  in  the  winding-up,  and  the 
question  was,  what  were  the  rights  of  a 
contributory  who  was  also  a  creditor  of 
the  company  1  It  was  held  that  the  debt 
could  not  be  set  off  against  the  calls,  but 
that  the  contributory  must  first  pay  his 
calls,  and  then  he  would  be  entitled  to 
receive  a  dividend  pwri  passu  with  the 
other  creditors.  Lord  Chelmsford,  in  giv- 
ing the  judgment  of  the  Court,  says, "  Yml 
of  all,  the  question  depends  entirely  on  the 
construction  of  the  Companies  Act,  1862." 
Then  he  says  :  "  In  considering  the  ques- 
tions involved  in  these  applications,  the 
primary  intention  of  the  Legislature  in 
the  provisions  relating  to  the  winding-up 
of  companies  must  be  regarded.  That 
intention  is  expressed  in  the  133rd  section 
of  the  Act,  being  that  the  property  of  the 
company  shall  be  applied  in  satisfiiction  of 
its  liabilities  pari  passu^  and  subject  there- 
to shall,  unless  it  be  otherwise  provided 
by  the  regulations  of  the  company,  be 
distributed  amongst  the  members,  accord- 
ing to  their  rights  and  interests  in  the 
company."  Then  later  on,  at  p.  535,  he 
says :  "  It  appears  to  me  to  be  quite  clear 


that  the  amount  of  the  call  not  paid  can- 
not be  set  off  against  the  debt.  The  Act 
creates  a  scheme  for  the  payment  of  the 
debts  of  a  company  in  Ueu  of  the  old 
course  of  issuing  execution  against  indi- 
vidual members.  It  removes  the  rights 
and  liabilities  of  parties  out  of  the  sphere 
of  the  ordinary  relation  of  debtor  and 
creditor  to  which  the  law  of  set-off  applies. 
Taking  the  Act  as  a  whole,  the  call  is  to 
come  into  the  assets  of  the  company,  to  be 
applied  with  the  other  assets  in  payment 
of  debts.  To  allow  a  set-off  against  the 
call  would  be  contrary  to  the  whole  scope 
of  the  Act.  In  support  of  this  view  it 
will  be  sufiicient  to  refer  again  to  section 
133  as  to  the  satisfaction  of  the  liabilities 
of  the  company  pari  poMu^  Then  he 
goes  on  to  deal  with  section  101,  which  he 
relies  upon,  but  into  which  I  think  I  need 
not  enter. 

In  Black^s  Cass  (5)  the  company  was 
being  wound  up  by  the  Court.  The  con- 
tributories  had  entered  into  an  agreement 
with  the  company  for  the  supply  of  loco- 
motive engines,  one  term  of  which  was 
that  during  the  continuance  of  the  agree- 
ment the  oontributories  might  set  off 
against  the  calls  upon  all  or  any  of  their 
shares  the  amount  due  to  them  from  the 
company,  or  for  which  they  held  the  com- 
pany's acceptances.  It  was  held  that  this 
speoal  contract  as  to  set-off  was  not  avail- 
able as  regards  calls  made  in  the  winding- 
up. 

What  the  Lord  Chancellor  (Lord  Sel- 
lx)me)  said  was  this,  "  The  point,  there- 
fore, which  His  Honour  has  decided  is 
simply  this,  that  a  company  may  contract 
with  one  of  its  shareholders  so  as  to  take 
him,  in  case  of  a  winding-up,  out  of  the 
law  laid  down  in  GrisssWs  Case  (4),  and 
give  him  in  substance  a  right  to  be  paid 
out  of  his  own  calls  in  preference  to  other 
creditors ;  which  right,  but  for  such  spedaji 
contract,  he  would  not  have  had.  It  is 
probably  enough  to  say  that  the  law  gene- 
rally has  been  settled  by  GrisselTs  Case  (4), 
upon  the  interpretation  of  the  Act  of 
Parliament  and  of  the  rules  laid  down  in 
that  Act  of  Parliament  as  to  the  mode  in 
which,  under  a  winding-up,  the  money 
arising  from  calls  is  to  be  applied  in  pay- 
ment of  the  debts  of  the  creditors  pari 
passu  and  without  preference.    That  case 
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(being  decided  by  an  authority  which  we 
ought  to  treat  aa  binding  on  ourselves, 
eyen  if  we  doubted  that  it  was  right)  has 
determined  that  in  general  such  a  set-off 
is  not  to  be  allowed.  That  decision  being 
founded  upon  the  interpretation  of  the 
Act  of  Parliament,  it  is  very  difficult  to 
understand  how  it  can  be  seriously  argued 
that  a  company  and  one  of  its  shareholders 
can  by  any  agreement  they  choose  to  enter 
into  between  themselves  override,  and 
relieve  themselves  from,  the  operation  of 
the  Act  of  Parliament.  The  principle  of 
the  winding-up  enactments  is  like  that 
of  the  Bankruptcy  Acts."  Then,  after 
some  further  remarks,  he  says :  ''  That 
being  so,  it  is  impossible  to  entertain  the 
idea  that  if  the  law  is  as  laid  down  in  that 
case "  (that  is,  GrUaMa  Case  (4)),  "  any 
company  can  by  any  private  contract  take 
a  particular  creditor,  who  is  also  a  share- 
holder, out  of  the  operation  of  that  law 
unless  the  contract  comes  within  the 
permissive  portion  of  the  25th  section  of 
the  Act  of  1867.  But  in  this  case  the 
course  prescribed  by  that  section  has  not 
been  followed,  and  I  do  not  propose  to 
say  more  on  the  subject,  except  that  I 
greatly  doubt  whether  that  Act  does  not 
supply  additional  reason  against  holding 
that  the  set-ofif  in  this  case  can  be  allowed.'' 
Then  he  goes  on  to  deal  with  the  case 
decided  by  the  Court  of  Common  Pleas — 
namely.  The  Brighton  Arcade  Compcmy  v. 
Dowling  (21) — ^in  which  it  was  hejd  that 
the  decision  in  GrisselTa  Case  (4)  did  not 
apply  to  a  company  which  was  being 
voluntarily  wound  up;  and  then  he  goes 
on  to  deal  with  the  ordinary  law  of  set-off, 
and  afterwards  says:  *<  But  here  the  rights 
are  substantially  different.  The  moment 
that  the  winding-up  takes  place,  the  whole 
administration  is  carried  on  with  a  view  to 
the  payment  of  the  debts  of  the  creditors, 
and  in  the  first  instance  to  payment  pari 
pa89u.  The  different  sections  of  the  Act — 
those  which  define  the  liabiUty  of  limited 
companies,  the  7th,  8th,  23rd,  and  38th; 
those  which  deal  with  the  administration 
of  assets,  the  98th,  101st,  and  133rd; 
those  which  give  the  power  to  make  calls, 
not  in  the  ordinary  way,  but  specially  for 

(21)  37  Law  J.  Rep.  C.P.  125 1  Law  Rep. 
C  C.P.  176. 
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the  purposes  of  this  Act,  the  102nd  and 
133rd — ^all  have  in  view  the  payment  pa/ri 
passu  and  equally  of  the  debts  due  to  the 
creditors;  and  the  hand  which  receives 
the  calls  necessarily  receives  them  as 
statutory  trustee  for  the  equal  and  rateable 
payment  of  aU  the  creditors.  The  result 
of  this  contention,  that  one  particular 
creditor  may  pay  himself  in  full  by  retain- 
ing his  own  calls  and  not  paying  them, 
would  in  effect  be  to  give  him  a  preference, 
and  to  exonerate  him  from  his  obligation 
as  a  shareholder  to  contribute  towards  the 
payment  of  the  debts  of  the  other  cre- 
ditors." Lord  Justice  James  simply  con- 
curred, but  there  are  a  few  words  in  Lord 
Justice  Mellish's  judgment  which  I  desire 
to  read :  "  Then  the  98th  section  says 
that  the  assets,  which  clearly  include  the 
impaid  portions  of  all  shares,  are  to  be 
applied  in  discharge  of  the  liabilities.  If  the 
case  stood  upon  that  section  alone,  it  might 
be  a  veiy  considerable  question  whether 
the  meaning  was  not  that  the  money  was 
to  be  called  up  and  applied  among  all  the 
creditors,  so  that  the  shareholder  should 
only  receive  his  share  of  the  debt ;  but 
that  is,  in  my  judgment,  made  quite  clear 
by  the  lOlst  section.  Although  that  sec- 
tion does  not  in  terms  say  that  there  is  to 
be  no  set-off,  yet  it  shews  that  the  Legisla- 
ture in  framing  that  section  thought  it 
had  already  been  enacted  that  there  should 
be  no  set-off,  because  in  the  101st  section 
they  proceed  to  say  that  where  there  is 
unlimited  liability,  then,  in  the  case  of  any 
independent  contract,  there  may  beset-off." 
In  W7dtehotLse*8  Case  (9)  the  late  Master 
of  the  Rolls  applied  the  same  principle  to 
the  case  of  a  purely  voluntary  winding-up, 
notwithstanding  the  case  in  the  Common 
Pleas  which  had  been  already  dealt  with 
and  doubted  in  Black's  Case  (5).  The  late 
Master  of  the  Bolls  there  begias  by  deal- 
ing with  the  common  law  right  of  set-off, 
the  ordinary  right  of  set-off,  and  after 
dealing  with  that  he  says,  "  liefore  going 
into  the  details  of  that  Act,  I  may  state 
the  scheme  of  the  Act  as  regards  wind- 
ing up,  which  was  this — that  the  assets 
of  the  company  were  to  be  collected 
by  the  liquidator  and  distributed  among 
the  creditors,  and  in  the  case  of  an  insol- 
vent company  it  was  very  like  bank- 
ruptcy ;   but  if  the  assets  were  to  be  so 
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distributed,  of  course,  if  the  liquidator 
sued  in  his  own  name,  he  would  not  be 
indebted  at  all  to  the  man  to  whom  the 
company  was  indebted,  and  there  would 
be  no  strict  right  of  set-off.  Whether 
that  was  affected  or  not  by  the  provisions 
of  the  Act  that  enabled  him  to  sue  in  the 
name  of  the  company,  I  will  consider 
further  on.  If  he  comes  under  those  sec- 
tions— notably  the  ISSth  section — ^in  a 
voluntary  winding-up  he  comes  in  his  own 
name  as  liquidator  to  enforce  a  call,  and, 
strictly  speaking,  there  is  no  actual  set-off, 
because  he  is  not  indebted.  If,  therefore, 
you  want  a  set-off  at  all,  you  must  shew 
some  provision  in  the  Act  itself  giving  the 
right  of  set-off,  because  in  principle  there 
is  no  such  right.  The  debt  due  to  the 
liquidator  is  distributable  among  the  cre- 
ditors, and  the  debt  due  to  the  individual 
from  the  company  would  only  rank  with  the 
view  of  obtaining  a  dividend  for  the  creditor 
for  the  amount  due."  Then  on  page  600  he 
deals  with  sub-section  4  of  the  38th  section, 
which  I  have  read,  and  he  says  this  :  "  Now 
first  of  all  as  regards  the  calls  made  in  the 
winding-up,  they  being  calls  for  something 
unpaid  on  the  shares,  that  is  a  contribu- 
tion due  by  the  member  under  the  Act, 
and  is  not  a  debt  due  to  the  company. 
The  contribution  also  under  this  section 
applies  to  the  unpaid  calls  made  before  the 
winding-up,  because  though  that  is  a  debt 
due  to  the  company,  it  is  not*  the  less  an 
amount  unpaid  on  the  shares  in  respect  of 
which  he  is  liable,  and  therefore  he  must 
be  liable  to  contribute  all  that  is  unpaid 
on. his  shares.  As  I  said  before,  it  is  as 
much  unpaid  if  he  had  not  paid  the  calls 
made  before  the  winding-up,  as  it  is  in 
respect  of  the  amount  unpaid  on  the  shares 
in  respect  of  which  no  call  has  been  made 
before  the  winding-up."  So  that  the 
Master  of  the  Rolls  thought  that  the 
principle  of  ChrisadVs  Case  (4)  extended 
not  merely  to  calls  made  in  the  winding- 
up,  but  to  calls  made  prior  to  the  winding- 
up.  He  deals  afterwards  with  the  question 
which  he  had  referred  to  in  the  early  part 
of  his  judgment,  whether  there  was  any 
difference  where  the  action  was  brought 
in  the  name  of  the  company  at  common 
law,  and  comes  to  the  conclusion  that 
there  was  not.  It  is  not  necessary  to  go 
through  that  part  of  his  judgment. 


It  thus  appears  that  in  OrisadTs  Ca^e 
(4)  and  Whit^wuM^s  Case  (9)  the  question 
related  to  the  ordinary  right  of  set-off, 
and  that  Black's  Case  (5)  related  to  a 
right  of  set-off  conferred  by  contract. 
None  of  them  dealt  in  any  way  with  the 
effect  of  a  charge  given  for  valuable  con- 
sideration. That  subject  is  alluded  to  in 
the  argument  in  BlacJc'a  Com  (5),  but  not 
(so  &T  as  I  have  observed)  in  the  judg- 
ment; and  the  terms  of  the  agreement 
which  was  relied  on  by  the  contributories 
in  that  case  were  not  apparently  such  as 
could  be  treated  as  creating  an  equitable 
assignment  of  the  unpaid  calls.  In  all 
these  cases  it  was  held  that  the  right  of 
set-off  could  not  prevail — ^that  is  to  say, 
that  the  liquidator  was  entitled  to  receive 
the  calls  in  full,  and  undiminished  and 
unaffected  by  any  indebtedness  on  the 
part  of  the  company  to  the  person  by 
whom  the  calls  were  payable.  Here  it  is 
admitted  that  the  calls  are  to  be  paid  in 
full ;  the  question  is,  how  is  the  liquidator 
to  apply  them  whem  received — whether 
p<vri  passu  among  all  the  creditors,  or  in 
satis&ction  of  the  debts  of  the  mortgagees 
in  whose  favour  charges  have  been  created 
on  the  unpaid  capital  1  The  decisions  in 
the  three  cases  to  which  I  have  referred 
are,  therefore,  not  in  point ;  but  reliance 
is  placed  on  the  language  made  use  of  in 
the  judgments,  and  certainly  some  of  the 
language,  if  taken  literally,  appears  to  be 
strongly  in  &.vour  of  the  contention  on 
the  part  of  the  general  creditors.  It  is, 
however,  to  be  borne  in  mind  that  those 
judgments  were  given  with  reference  to 
cases  none  of  which  involved  the  con- 
sideration of  the  effect  of  a  charge  upon 
unpaid  capital.  Apart  from  decision,  the 
argument  in  &vour  of  the  mortgagees  is 
thus  put : — By  section  38  there  is  imposed 
a  liability  to  contribute  to  the  "  assets  of 
the  company  "  in  the  event  of  its  being 
wound  up.  By  section  98  the  Court  is  to 
cause  the  '^  assets  of  the  company  to  be 
collected  and  applied  in  discharge  of  its 
liabilities  " ;  and  by  section  133  "  the  pro- 
perty of  the  company  "  (a  term  which  has 
been  held  to  have  the  same  meaning  as 
"  assets  of  the  company  "  in  section  98) 
''shall  be  applied  in  satis£Bu;tion  of  its 
liabilities  pari  passu," 

The  proceeds  of  the  calls  made  in  the 
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winding-iip,  therefore,  become  (as  was 
held  in  Webb  v.  Whiffin  (11))  part  of  the 
"  assets  "  or  "  property  "  of  the  company. 
Now,  in  dealmg  with  other  portions  of 
those  "assets"  or  that  "property,"  the 
liquidator  would  be  bound  to  have  regard 
to  any  equitable  charges  duly  created 
thereon  (including,  of  course,  such  charges 
as  were  held  by  the  House  of  Lords  to  be 
valid  in  the  cases  of  Hohroyd  v.  MovrahaU 
ilb\  and  TaUhy  v.  The  Official  Receive 
(22)),  and  to  apply  the  proceeds  of  the 
realisation  of  such  specific  parts  of  the 
assets,  first,  in  payment  of  the  sum  due 
on  the  charge,  and  secondly  (and  only 
secondly),  in  payment  of  the  general  cre- 
ditors pari  passu.  It  is  said  on  behalf  of 
the  mortgagees  that  the  like  course  ought 
to  be  followed  with  respect  to  the  pro- 
ceeds of  calls  made  in  the  winding-up. 
On  the  other  hand,  it  is  said  on  behalf 
of  the  unsecured  creditors  that  the  lan- 
guage of  the  Act  of  1862  is  such  as  to 
prohibit  any  application  of  the  proceeds 
of  calls  made  in  the  winding-up  in  £Eivour 
of  specific  mortgagees,  and  that  all  such 
proceeds  must  be  divided  pari  passu 
among  the  creditors  of  the  company* 
This  contention  appears  to  be  now  for  the 
first  time  explicitly  raised  for  judicial  de- 
cision. If  it  had  to  be  decided  on  the 
language  of  the  Act  alone,  there  might 
be  some  difficulty;  but,  in  dealing  with 
it,  a  Court  of  first  instance  is  bound,  I 
apprehend,  to  have  regard  to  the  current 
of  decisions  on  the  Act  of  1862. 

Now,  in  the  cases  relating  to  set-oflf,  the 
Courts  which  decided  them  did  not  place 
exclusive  reliance  on  sections  38  and  133 ; 
but  each  of  them  attached  weight  to  sec- 
tion 101,  which  was  treated  (as  it  is  put 
by  Lord  Justice  Mellish  in  Black's  Case 
(5))  as  shewing  that  "the  Legislature 
thought  that  it  had  already  been  enacted 
that  there  should  be  no  set-ofl"." 

No  section  of  the  Companies  Act,  1862, 
so  conclusively  negatives  the  validity 
of  a  charge  of  calls  in  the  winding-up, 
as  section  101  negatives  the  right  of 
set-off.  Reference  was  made  in  argu- 
ment to  sections  25,  26,  and  32,  which 
impose  on  the  company  the  duty  of  giving 
information  to  the  public  on  certain  mat- 
ters, and,  amongst  others,  as  to  the  amount 
(22)  Law  Bep.  13  App.  Cas.  633. 
Vol.  69.— Ohaho. 
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of  calls  made  on  each  share,  the  total 
amount  of  calls  received,  and  the  total 
amoimt  of  calls  impaid ;  and  it  was  said 
that  a  member  of  the  public  proposing  to 
deal  with  the  company  would  be  misled 
if  a  charge  on  unpaid  capital,  of  which 
he  had  no  notice  or  means  of  obtaining 
information,  were  held  to  be  valid.  The 
same  argument  would  shew  that  a  charge 
op  a  csJl  made,  but  remaining  unpaid, 
ought  not  to  be  held  valid ;  yet  effect  was 
given  to  such  a  charge — In  re  The  Sa/nkey 
Brook  Coal  Compomy  (17).  I  may  also 
add  that  if  the  observations  of  Sir  George 
Jessel  in  In,  re  Whitehouse  (9)  are  to  be 
understood  as  applying  to  a  charge  as 
well  as  to  a  right  of  set-off,  I  have  diffi- 
culty in  seeing  how  those  of  them  which 
relate  to  calls  made  by  directors  while  the 
company  is  a  going  concern,  but  remain- 
ing unpaid  at  the  commencement  of  the 
winding-up,  are  to  be  reconciled  with  the 
decision  in  the  case  of  The  Sankey  Brook 
Coal  Company  (17).  Again,  as  has  been 
already  pointed  out,  the  validity  of  mort- 
gages of  future  calls,  when  apt  and  proper 
words  are  used  or  a  sufficient  context  is 
found,  is  recognised  in  the  judgment  de- 
livered by  Lord  Justice  James  in  The 
Bank  of  South  Aust/raliu  v.  Abrahams 
(3).  In  that  case  the  calls  sought  to  be 
affected  by  the  mortgage  had  been  made 
in  the  winding-up,  and  the  distinction 
now  sought  to  be  drawn  between  calls 
made  by  directors  and  calls  made  in  a 
winding-up  cannot,  I  think,  have  com- 
mended itself  to  the  Lord  Justice,  or  the 
other  eminent  Judges  who  took  part  in 
the  decision.  It  is  difficult  to  suppose 
that  the  Judicial  Committee  meant  to 
recognise  the  existence  of  a  power  to 
create  a  mortgage  which  would  fail  at  the 
moment  when  it  was  most  wanted — 
namely,  when  the  company  had  become 
insolvent  and  was  being  wound  up — any 
more  than  that  the  Legislature  meant  to 
confer  such  power  only  on  companies 
governed  by  the  Companies  Clauses  Act, 
1845,  some  of  which,  it  is  to  be  remem- 
bered, may  be  wound  up  under  the  Com- 
panies Act,  1862.  Looking  at  these  cir- 
cumstances, and  finding  two  decisions  in 
favour  of  the  mortgagees,  and  having 
some  reason  to  believe  tiiat  the  Ciirlier 
of  these  cases — namely,  In  re  The  Fhc&nix 
3S 
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Beaaenier  Steel  Company]  (1) — has  been 
followed  in  chambers,  and  been  to  a 
considerable  extent  relied  on  by  persons 
dealing  with  joint-stock  companies  during 
the  fifteen  years  which  have  elapsed  since 
it  was  decided,  it  is  enough  for  me  to 
say  that  the  weight  of  authority  appears 
to  me  to  be  in  fevour  of  the  contention 
of  the  mortgagees;  and  I,  therefore, 
propose  to  follow  the  decision  in  In  re 
The  Phcenix  Bessemer  Steel  Company  (1). 
One  point  more  under  this  head  remains 
to  be  considered.  It  appears  that  some 
of  the  mortgagees  are  themselves  share- 
holders of  the  company,  and  it  was  con- 
tended that,  even  if  the  mortgages  were 
good  as  regards  calls  on  the  shares  of 
third  parties,  they  were  invalid  as  regards 
calls  on  the  mortgagees'  own  shares.  If, 
however,  there  exists  a  valid  power  of 
mortgaging  future  calls,  it  seems  to  me 
that  it  must  extend  to  calls  on  the  shares 
of  mortgagees  as  well  as  of  other  persons ; 
and  that  the  calls  on  the  shares  of  the 
mortgagees  are  as  applicable  in  payment 
of  the  mortgagees'  debt  as  are  calls  on  the 
shares  of  third  parties.  I  hold,  therefore, 
that  the  claims  of  the  mortgagees  under 
the  mortgages  of  the  3rd  of  January, 
1882,  the  10th  of  August,  1887,  and  the 
28th  of  October,  1887,  are  well  founded. 
As  regards  the  mortgage  of  the  3rd  of 
May,  1886,  it  differs  from  those  other 
three  in  this  respect — ^that  it  is  given  by 
way  of  indemnity  and  not  to  secure  an 
advance.  It  does  not,  as  it  appears  to 
me,  fall  precisely  within  any  of  the  de- 
cisions to  which  I  have  referred.  I  do 
not  say  at  present  that  it  is  invalid ;  but 
I  think  it  would  be  desirable  to  know 
something  more  of  the  circumstances 
under  which  that  mortgage  was  given 
than  is  contained  in  the  affidavits  now 
before  the  Coui-t ;  and  I  therefore  proixxse 
to  postpone  my  decision  on  this  part  of 
the  cjise  until  some  further  evidence  on 
this  point  has  been  brought  before  me. 

The  unseciu^d  creditors  appealed  from 
the  decision.  The  arguments  on  appeal, 
so  fai-  {IS  they  differed  from  or  extended 
the  arguments  before  Stirling,  J.,  appetii 
.sufficiently  from  the  judgments. 

Rigby,  Q.C.y  Beale,  Q.C.,  and  Carson,  for 
the  appellants. 


Sir  Horace  Davey,  Q.C,  and  Whinney  ; 
Buckley y  Q.C.y  and  Ashtcorth  James; 
Grahojn  HastingSy  Q.C,  and  Whinneyy  for 
various  mortgagees. 

Giffardy  Q.C.y  and  RaManey  Q.C.y  for 
the  liquidator. 

^^l^y  Q'C.y  replied. 

The  following  cases  and  Acts  of  Parlia- 
ment were  cited  and  referred  to :  Black*s 
Case  (5),  GrissdPs  Case  (4),  Webb  v. 
Whiffin  (11),  In  re  Whitekouse  (9),  Ex 
parte  Bradshaw  (23),  Burgess's  Case  (12), 
Birt^  V.  Cropper  (24),  Trevor  v.  Whitworth 
(13),  Stanley's  Case  (8),  The  Bank  of 
South  Australia  v.  AhrcJuxms  (3),  In  re 
Tlie  Phoenix  Bessemer  Steel  Company  (1), 
Howard  v.  The  Patent  Ivory  Manufac- 
turing Company  (2),  the  Companies  Act, 
1862,  ss.  3,  4,  5,  7,  8,  9,  10,  22-38,  74, 
75,  98,  135j  Companies  Act,  1867,  and 
Companies  Act,  1879,  s.  5;  the  Com- 
panies' Clauses  Consolidation  Act,  1845, 
Poole's  Case  (25),  Stone  v.  The  City  and 
County  BanJc  (18),  In  re  The  West  of 
England  Bank;  ex  parte  Hatcher  (26), 
WiUiams  v.  Harding  (27),  Smith's  Case 
(16),  In  re  The  Birmingham^  Banking 
»Compa/ny  (28),  Lishmar's  Case  (29),  The 
Paruvma  mail  Company  (SO),  In  re  Hie 
Samkey  Brook  Coal  Companvy  (17)  y  In  re 
The  Inns  of  Court  Hotel  (31),  Ex  parte 
Kintrea  (32),  The  Brighton  Arcade  Comr 
pany  v.  Bowling  (21). 

Cur.  adv.  vuU. 

Cotton,  L.J.  (on  April  1). — ^This  is  an 
appeal  from  a  decision  of  Mr.  Justioe 
Stirling,  and  thequestion  raised  is  whether 
a  mortgage  of  calls  made  during  the  vdnd- 

(23)  Law  Bep.  15  Ch.  D.  465. 

(24)  Law  Rep.  14  App.  Gaa.  525. 

(25)  48  Law  J.  Rep.  Chanc.  48;  Law  Rep. 
9  Ch.  D.  322. 

(26)  48  Law  J.  Rep.  Chanc.  723 ;  Law  Rep. 
12  Ch.  D.  284. 

(27)  35  Law  J.  Rep.  Bankr.  25 ;  Law  Rep. 
1  £.  &  I.  App.  9. 

(28)  40  Law  J.  Rep.  Chanc.  90 ;  Law  Bep. 
6  Chanc.  83. 

(29)  19  W.R.  344. 

(30)  39  Law  J.  Rep.  Chanc.  482 ;  Law  Rep. 

5  Chanc.  318. 

(31)  37  Law  J.  Rep.  Chanc.  692 ;  Law  Rep. 

6  Eq.  82. 

(32)  39  Law  J.  Rep.  Chanc.  193 ;  Law  Rep. 
5  Chanc.  95. 
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ing-up  is  good.     The  Grst  point  raised  here 
was  whether  there  was  any  power  given  by 
the  articles  of  association  and  by  the  memo- 
randmn  to  make  a  charge  on  the  uncalled 
capital.     In  my  opinion  there  was.     Let 
us  take  the  memorandum.     In  it  one  oi 
the  objects  of  the  society  is  stated  to  be  to 
borrow  money  by  mortgage  or  otherwise, 
to    receive    money  on    deposit,    and   to 
issue  transferable  and    other  bonds  and 
mortgage  debentures,  and  other  securities 
founded  or  based  upon  all  or  any  of  the 
real  or  personal  assets,  or  on  the  credit 
of  the  company.     In  article  111,  power  is 
given  to  the  directors  from  time  to  time 
to  borrow  on  bonds  or  debentures  of  the 
company,  or  on  mortgage  of  all  or  any 
part  of  the  property  of  the  company,  and 
either  with  or  without  including  in  any 
such  mortgage  all  or  any  definite  portion 
of  the  [capital  of  the  company  then  un- 
called, sudi  sums  of  money  as  they  from 
time  to  time  think  expedient.     There  is 
one  of  the  mortgages  in  question  which 
stands  in  a  particiilar  position,  but  I  do 
not  propose  to  deal  with  that,  because  Mr. 
Justice  Stirling  has  directed  enquiries  as 
to  that  particular  mortgage,  which  was 
not  granted  for  money  advanced,  but  was 
given  as  security  for  a  guarantee.     In  my 
opinion  there  is  power  given  there    to 
mortgage  the  uncalled  capital.     But  then 
it  is  said  that  calls  made  in  the  winding- 
up  are  not  part  of  the  property  of  the 
company  or  the  capital  of  the  company. 
It  has  not  been  pressed  upon  us  here 
that  the  mortgages  would  have  been  bad 
as  to  calls  made  before  the  winding-up, 
as  was  contended  in  Stcmley's  Case  (8),  but 
only  that  they  are  bad  as  to  calls  made 
after  the  winding-up.     In  Stcmle^s  Case 
(8)  it  was  held  that  a  mortgage  of  the 
proceeds  of  futiu*e  calls  was  invalid,  and 
Lord  Justice    Turner  said  that  such  a 
charge  would  prevent  the  directors  from 
exercising  the  discretion  which  they  were 
boimd  to  exercise  in  calling  up  the  capital. 
But  in  that  case  there  was  no  express 
power   given  by  the  memorandum  and 
articles  to  mortgage  the  imcalled  capital, 
as  there  is  in  the  present  case,  and  there- 
fore the  decision  in  that  case  does  not 
apply  to  the  present  case. 

In  support  of  the  argument  that  calls 
made  in  the  winding-up  are  not  to  be 
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considered  as  part  of  the  capital  of  the 
company,  section   38   of  the  Companies 
Act,  1862,  was  very  much  relied  on.     It 
was  said  that  this  section  creates  entirely 
new  rights,  and  makes  the  shareholders  eon- 
tributories  in  a  totally  different  position  in 
some  respects,  as  re^rds  debts  and  liabili- 
ties of  the  company,  from  what  they  were 
before  the  winding-up,  and  that  therefore 
a  call  made  in  the  winding-up  is  entirely 
different  from  a  call  made  by  the  directors 
before  the  winding-up,  and  is  not  to  be 
considered  as  part  of  the  capital  of  the  . 
company.     In  my  opinion  that  is  wrong 
in  a  case  like  this.     We  are  considering  a 
call  made  in  the  winding-up  of  a  limited 
company — a  company  limited    by  shares, 
not  a  company  limited  by  guarantee,  or  an 
unlimited  company.     What  can  be  called 
for  in  the  winding-up  is  the  amount  un- 
paid, if  any,  on  the  shares ;  and  although 
there  is  special  provision  in  the  Act  how 
this  is  to  be  done  when  the  company  is 
being  wound  up,  yet  that  is  merely  giving 
a  power  to  call  for  that  part  of  the  capital 
of   the    company  which    has    not    been 
already  called  up.     It  is  true  there  is  a 
difference  in  the  means  of  providing  for 
calls  when  the  company  is  being  wound 
up,  to  the  means  adopted  when  the  com- 
pany is    a    going    concern.     When    the 
company  is  not  in  liquidation  the  directors 
make  the   calls  in  accordance  with  the 
powers  conferred  upon  them  by  the  Act, 
and  the  calls  are  paid  to  them  as  repre- 
senting the  company.     When  the  com- 
pany is  being  wound  up,  the  calls  are 
made  by  the  liquidator  and  are  paid  to 
him,   he  is  freed   from   the    restrictions 
which  exist  when  the  company  is  a  going 
concern,    and    is  able    to    call    for    the 
amount  which  still  remains  unpaid  on  the 
shares.      The  observations  in  the  judg- 
ment of  the  late  Master  of  the  Rolls  in 
Whiiehimse  <j&  Co's  Case  (9)  are  strongly 
in  support  of  the  appellants'  contention ; 
but  although  I  think  his  decision  in  that 
case  was    right,   it  was  on  an  entirely 
different  question  to  the  present,  namely, 
whether  in  the  voluntary  liquidation  of  a 
company,  a  contributory  could  set  off  a  debt 
due  to  him  from  the  company  against  calls, 
and  I  think  he  spoke  erroneously  with  re- 
gard to  the  nature  of  a  call  in  a  winding-up, 
and  that  the  true  ground  on  which  set-off 
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cannot  be  allowed  is  that  given  by  Lord 
Selbome  in  Black's  Case  (5). 

The  case  of  Webb  v.  Whiffin  (11)  has 
been  referred  to,  and  the  judgment  of 
Lord  Cairns  has  been  much  relied  on  by 
the  appellants.  The  question  in  that  case 
was  whether  in  the  winding-up  of  a  com- 
pany the  funds  contributed  by  the  B  list 
of  shareholders  became  part  of  the  gene- 
ral assets  of  the  company  and  could  not 
be  applied  preferentially  or  exclusively 
to  the  payment  of  those  debts  which  were 
incurred  before  the  B  shareholders  retired 
from  the  company ;  and  it  was  with  re- 
ference to  that  question  that  Lord  Cairns 
referred  to  calls  made  in  the  winding-up 
as  forming  a  fund  set  apart  in  order  to  be 
specially  appropriated  to  the  payment  of 
debts  due  in  the  winding-up.  He  speaks 
of  the  money  from  the  (ills  going  into  the 
common  fund  as  that  which,  when  it  is 
got  fit)m  the  B  list  of  shareholders,  is  not 
to  be  set  apart  and  appropriated  to  a  par- 
ticular part  of  the  creditors,  but  is  to  be 
thrown  into  one  common  fiind  and  to  be 
dealt  with  as  one  fund  for  the  creditors. 
There  are  expressions  used  by  him  in  his 
judgment  which  are  against  the  conten- 
tion that  calls  made  in  the  winding-up 
are  not  to  be  considered  as  part  of  the 
capital  of  the  company.  Thus,  in  speak- 
ing of  the  common  fund,  he  speaks  of  it 
as  part  of  the  capital  of  the  company, 
and  referring  to  the  scheme  of  the  Act  of 
1862  says:  "As  I  understand  that  Act, 
the  relation  of  creditor  and  debtor,  which 
is  established  by  the  Act,  is  established 
only  with  regard  to  that  which  is  the  com- 
mon fund  or  capital  of  the  company." 
He  there  distinctly  treats  the  calls  made 
in  the  winding-up  as  part  of  the  capital  of 
the  company,  and  again  a  little  further  on 
he  says:  "But  by  the  Act  of  1862  that 
state  of  things  is  entirely  swept  away. 
A  capital  is  created,  sometimes  limited, 
sometimes  without  limit ;  but  that  capital 
is  to  be  made  good  in  the  shape  of  a 
common  fund,  and  that  common  fund  it  is 
which  is  to  be  the  source  of  the  payment 
of  every  creditor  of  the  company."  There 
again  he  treats  that  which  is  called  up  in 
the  winding-up  as  part  of  the  capital,  and 
being  a  common  fund  for  the  payment  of 
creditors.  In  my  opinion  the  Companies 
Act,  1879,  which  was  referred  to  by  the 


respondents  is  not  to  be  disregarded.  It 
enables  a  limited  company  to  declare  that 
portion  of  its  capital  which  has  not  been 
called  up  shall  not  be  capable  of  being 
called  up  except  in  the  event  of  the  com- 
pany being  wound  up.  That  distinctly 
recognises  that  which  is  called  up,  and 
can  only  be  called  up  when  the  company 
is  being  wound  up,  as  part  of  the  capitid 
of  the  company,  and  that  is  what  the  calls 
are  here.  Whether  or  not  there  is  any- 
thing in  the  Act  to  prevent  these  caUs 
being  mortgaged  is  another  question  which 
we  have  to  consider ;  but,  in  my  opinion, 
there  is  no  good  ground  for  saying  that  a 
call  made  by  a  liquidator  in  a  winding-up 
of  a  limited  company  is  not  part  of  the 
capital  of  the  company.  There  may  be 
certain  companies,  there  are  certain  com- 
panies, in  which  calls  cannot  in  any  way 
be  considered  as  part  of  the  capital  of  the 
company,  but  that  is  not  the  case  we  have 
now  to  deal  with. 

Then  we  come  to  the  more  serious  ques- 
tion— ^namely,  whether  there  is  anything 
in  the  Companies  Acts  which  prevents  a 
mortgage  being  effectually  made  of  capital 
which  is  to  be  called  up  in  the  winding- 
up;  and  it  was  contended  that  such  a 
mortgage  is  prohibited  by  the  Act.  Now 
there  is  nothing  in  the  Act  which  ex- 
pressly in  terms  negatives  the  right  of 
the  directors  to  mortgage  these  calls 
which  are  part  of  the  assets  and  capital  of 
the  company — namely,  that  capital  which, 
when  the  winding-up  commenced,  has  not 
been  already  call^  up.  I  have  expressed 
my  opinion  that  these  calls  are  to  be  con- 
sidered part  of  the  capital  of  the  company 
which  has  not  been  already  called  up. 
Then  is  there  something  like  a  necessary 
implication  from  the  Act  to  prevent  the 
dii^ctors  frx>m  effectually  mortgaging  that 
part  of  the  property  of  the  company  %  It 
is  said  that  that  part  of  the  capital  of  the 
company — ^that  is  to  say,  calls  made  by 
the  liquidator — ought  to  be  coUected  and 
ought  to  be  applied  in  payment  of  all  the 
unpaid  creditors  equally,  and  sections  98 
and  133  of  the  Companies  Act  of  1862 
are  relied  on  in  support  of  that  conten- 
tion. But  then  the  question  arises,  what 
are  to  be  considered  assets  of  the  com- 
pany %  The  assets  of  the  company,  in  my 
opinion,  which  are  in  those  sections  ex- 
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pressed  to  be  dealt  with,  must  mean  that 
portion  of  the  capital  which  the  directors 
have  not  actually  dealt  with  before  the 
winding-up,  and  the  unpaid  capital  of  the 
company  which  has  been  mortgaged  is  not 
assets — that  is,  free  assets — which  can  be 
dealt  with  for  the  payment  of  debts. 

Well,  it  has  not  been  said  that  there  is 
anything  in  the  Act  of  1862  which  ex- 
pressly prevents  the  mortgage  of  calls 
made  after  the  winding-up  being  effectual, 
but  it  is  said  that  the  general  object  of 
the  Act  will  be  defeated  if  the  mortgage 
is  effectual.  I  think  myself  that  it  might 
perhaps  have  been  better  if  there  had 
been  some  prohibition  in  the  Act  against 
the  mortgaging  of  calls  which  have  not 
been  paid ;  but  that  has  not  been  done ; 
and,  in  my  opinion,  as  there  is  nothing  in 
the  Act  to  prevent  the  directors  from 
mortgaging  friture  calls,  it  would  be  wrong, 
simply  because  we  think  that  the  Act 
would  have  been  better  if  there  had  been 
such  a  restriction,  to  introduce  a  restric- 
tion merely  from  our  view  that  the  object 
of  the  Act  was  that  all  creditors  should  be 
paid  equally,  and  would  thereby  be  better 
carried  into  effect.  If  Parliament  had  in- 
tended that  there  should  be  this  restric- 
tion, they  would  probably  have  inserted 
it  in  the  Act.  Whether  they  have 
omitted  it  intentionally  or  imintentionally, 
we  ought  not  to  introduce  into  the  Act 
what  would  interfere  in  so  serious  a  way 
with  the  disposal  by  the  company  of  its 
property  by  way  of  mortgage. 

Then  section  43  of  the  Act  of  1862,  in 
my  opinion,  is  not  to  be  disregarded.  It 
requires  the  directors  to  keep  a  register 
of  all  mortgages  of  the  company's  property, 
including  mortgages  of  capital  uncalled  at 
the  commencement  of  the  winding-up. 
Neither  is  the  Companies'  Clauses  ConsoH- 
dation  Act,  1845,  to  be  disregarded.  It 
gives  express  power  to  mortgage  or  dis- 
pose of  uncalled  capital.  It  is  true  that 
the  companies  to  which  that  Act  applied 
could  not  be  wound  up,  but  still  unpaid 
calls  could  be  reached  by  creditors  by 
means  of  scire  facias.  There  was  no 
provision  in  that  Act  which  provided  for 
information  being  given  to  creditors  of 
mortgages  of  uncalled  capital,  and  although 
that  Act  is  no  authority  in  the  present 
case,  yet  it  tends  to  shew  that  the  Legis- 
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lature  did  not  think  it  necessary  in  the 
Act  of  1862  to  prohibit  mortgages  of  im- 
paid  capital  which  had  been  expressly 
authorised  by  the  Act  of  1845. 

Then  have  the  decisions  which  we  are 
bound  to  follow  laid  down  that  there 
can  be  no  such  mortgages  as  the  present  f 
There  is  said  to  be  no  authority  which  we 
ought  to  follow,  but,  as  far  as  I  can  see, 
the  cases  are  against  the  appeal.  In  In 
re  The  Phoenix  Bessemer  Steel  Compcmy 
(1),  the  late  Master  of  the  Rolls  treated 
it  as  undoubted  that  there  could  be  a  good 
mortgage  of  future  calls.  He  said  :  '^  The 
first  question  is  whether  a  company  can 
mortgage  friture  calls;  there  can  be  no 
doubt  that  the  power  can  be  given  by  the 
articles  of  association."  It  does  not 
appear  that  the  point  was  particularly 
argued  in  that  case,  but  the  Master  of  the 
Bolls  treated  it  as  undoubted  that  if 
power  was  given  by  the  articles  and  the 
memorandum  there  could  be  an  effectual 
mortgage  of  friture  calls.  The  same  view 
was  taken  by  Mr.  Justice  Kay  in  Homvrd 
V.  The  Poitent  Ivory  Mamufactvring  Com- 
pany (2),  where  all  the  cases  on  the  sub- 
ject were  considered  by  him.  Those  cases, 
no  doubt,  are  not  binding  upon  us  if  we 
thought  them  clearly  wrong.  The  deci- 
sion of  the  Master  of  the  Bolls  was  in 
1875,  and  since  then  the  point  has  fr*e- 
quently  arisen  as  to  whether  in  particular 
cases  there  had  been  an  effectual  mort- 
gage of  unpaid  caUs,  and  in  none  of  the 
cases  has  it  been  said  that  the  decision 
of  the  Master  of  the  Bolls  was  wrong. 
Where  it  has  been  decided  that  mortgages 
of  unpaid  calls  have  been  ineffectual,  it  has 
been  on  the  ground  that  power  was  not 
given  by  the  articles  of  association  and 
memorandum  to  mortgage  friture  calls. 
That  was  the  ground  of  the  decisions  in 
The  Bank  ofSotUh  Australia  v.  Abrahams 
(3)  and  In  re  The  Sa/nkey  Brook  Goal 
Company  (17).  In  my  opinion  there  is 
nothing  in  the  Act  either  expressly  or  by 
necessary  implication  preventing  a  mort- 
gage of  calls  unpaid  at  the  date  of  the 
mortgage  being  effectual  upon  calls  after- 
wards made  by  the  liquidator  in  the  wind- 
ing-up. 

I  have  already  said  that  as  regards  one 
of  the  mortgagee  there  was  a  special  ques- 
tion upon  which  Mr.  Justice  Stirling  has 
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given  no  decision,  and  therefore  it  would 
not  be  right  for  us  to  give  a  decision  upon 
that  point ;  but  I  think  I  ought  to  men- 
tion with  regard  to  what  has  been  said 
about  the  mortgagees  here  being  share- 
holders in  the  company,  that  if  these 
mortgages  were  vahd,  Uien  there  would 
be  a  set-off  of  the  debt  due  to  them  against 
the  calls  payable  by  them,  and  that  this 
would  be  contrary  to  the  Act.  But  the 
charge  created  by  the  mortgages  was  a 
general  charge  on  all  the  unpaid  calls,  and 
not  merely  on  the  calls  made  upon  the 
particular  shareholder  who  was  mort- 
gagee, as  was  the  case  in  Black's  Case  (5). 
And  therefore,  in  my  opinion,  the  principle 
of  the  decisions  that  there  cannot  be  a 
set-off  of  calls  against  a  debt  due  does  not 
apply  to  the  present  case.  In  my  opinion 
the  appeal  M\s, 

LiNDLEY,  L.J. — In  order  to  decide  the 
question  raised  by  this  appeal,  it  is  neces- 
sary to  study  the  Companies  Act,  1862, 
and  the  Acts  amending  it,  and  in  parti- 
cular those  portions  of  them  which  relate 
to  capital,  to  caUs,  to  the  liability  of 
members,  and  to  the  collection  and  distri- 
bution of  assets  in  the  event  of  a  winding- 
up.  The  sections  which  relate  to  capital 
are  section  8,  clause  5,  and  sections  14  and 
26.  I  do  not  stop  to  read  them.  It  is 
plain  from  those  sections  that  what  is 
meant  by  the  capital  of  a  company  having 
its  capital  divided  into  shares  is  the 
nominal  capital  mentioned  in  the  com- 
pany's memorandum  or  articles  of  associa- 
tion, as  t}ie  case  may  be.  This  is  the  sum 
which  the  directors  are  empowered  to 
raise  by  issuing  shares,  and  which  those 
who  taie  shares  agree  to  pay  to  the  ex- 
tent of  the  nominal  amount  of  the  shares 
which  they  respectively  hold. 

The  power  conferred  by  the  articles  of 
a  company  to  call  up  or  to  mortgage  or 
otherwise  deal  with  its  capital,  extends  to 
its  nominal  capital,  and,  unless  restricted 
in  terms,  as  is  sometimes  the  case,  to  the 
whole  of  such  capital;  but  such  power  does 
not  extend  to  other  moneys  which,  although 
raisable,  in  the  event  of  winding  up  form 
no  part  of  the  capital  of  the  company. 

The  sections  which  relate  to  calls  and 
to  the  liability  of  members  in  respect  of 
their  shares  are  sections  7,  9,  clause  4,  and 


sections  16,  38,  75,  101,  and  102,  and  the 
Companies  Act,  1867,  section  25.  The 
general  effect  of  these  sections  is  to  render 
each  member  liable  to  pay  the  full  amount 
of  his  shares,  and  in  the  case  of  unlimited 
companies,  and  companies  limited  by 
guarantee,  a  further  sum  in  the  event  of  the 
winding-up,  but  only  in  that  event.  This 
liability  is  in  the  nature  of  a  specialty 
debt  due  to  the  company,  accruing  in  re- 
spect of  each  share  held  from  the  time  of 
its  acquisition ;  and  it  is  a  liability  which 
in  the  case  of  limited  companies  can  only 
be  discharged  by  payment  in  cash,  unless 
an  agreement  to  the  contraiy  is  duly 
registered. 

The  sections  which  relate  to  the  collec- 
tion and  disl^bution  of  assets  in  the 
event  of  a  winding-up  are  sections  94,  95, 
98,  101,  102,  and  133.  All  actions  which 
are  to  be  brought  in  order  to  get  in  the 
disposable  assets  are  brought  by  the  liqui- 
dator in  the  name  of  the  company — that  is, 
section  95,  clause  1 ;  and  although  he  is 
empowered  to  take  proceedings  in  his  own 
name,  when  it  is  not  convenient  to  use  the 
name  of  the  company  (section  95,  clause 
7).  he  ought  not  to  adopt  this  form  when 
there  is  no  necessity  for  doing  so.  The 
form  of  procedure  is,  however,  immaterial 
as  regards  the  rights  and  liabilities  sought 
to  be  enforced.  That  will  be  found  to  be 
stated  by  the  late  Lord  Justice  Giffard  in 
Ex  parte  KvnJbrea  (32).  The  assets  when 
got  in  are  distributable  />artj9a«8u  amongst 
the  unsecured  creditors  of  the  company, 
and  members  of  a  limited  company  cannot 
set  off  moneys  due  from  them  to  a  com- 
pany against  moneys  which  the  liquidator 
is  empowered  to  coUect  for  payment  of 
the  debts  of  the  company. 

A  carefrd  study  of  the  foregoing  enact- 
ments will  be  found  to  warrant  the  follow- 
ing inferences : — 

1.  That  the  uncalled  capital  on  any 
share  is  money  which  its  holder  is  bound 
to  pay  to  the  company  when  required  by 
the  proper  authority.  The  right  to  require 
payment  of  this  money  is  vested  in  the 
company,  and,  when  payment  is  required, 
the  amount  payable  is  a  debt  due  to  the 
company  in  all  cases,  whether  the  payment 
is  required  before  or  after  the  liquidation. 

2.  That  the  Companies  Act,  1862,  does 
not  say  when,  or  by  whom,  the  uncalled 
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capital  is  to  be  called  up  before  the  com- 
pany is  in  liquidation.  The  Act  leaves 
this  matter  to  be  regulated  by  the  com- 
pany's articles  of  association;  but  after 
a  liquidator  is  appointed,  he  is  the  person 
to  exercise  the  ppwer  of  calling  up. 

3.  That  directors  can  only  make  calls 
at  such  times,  after  such  notice,  and  of 
such  amounts  as  are  prescribed  by  the 
articles  of  association ;  but  liquidators  are 
not  bound  to  observe  the  articles  as  regards 
these  matters.  Liquidators  both  can  and 
must  collect  the  assets,  which  it  is  their 
duty  to  distribute  as  speedily  as  circimi- 
stances  will  permit. 

4.  That  the  Acts  contain  no  clause 
forbidding  mortgages  of  assets,  although 
every  mortgage  withdraws  from  the  un- 
secured creditors  that  which,  but  for  the 
mortgage,  would  be  distributed  among 
them  in  a  winding-up.  So  far  from  for- . 
bidding  mortgages,  the  Act  of  1862,  by 
section  43,  requires  limited  companies  to 
keep  a  register  of  mortgages  and  charges 
on  their  property ;  from  which  it  is  obvious 
that  such  mortgages  were  contemplated. 
The  members  are  left  to  decide  by  them- 
selves what  powers  of  mortgaging,  if  any, 
they  will  confer  on  the  directors ;  but  all 
mortgages  and  charges  by  limited  com- 
panies under  powers  conferred  by  their 
articles  ought,  I  apprehend,  to  be  registered 
under  section  43,  whether  what  is  mort- 
gaged or  charged  is,  at  the  date  of  the 
mortgage  or  charge,  existing  property  of 
the  company,  or  property  which  the  com- 
pany has  only  a  power  of  acquiring. 

There  being  no  prohibition  in  terms 
against  mortgaging  uncalled  capital,  is 
such  a  transaction  forbidden  by  necessary 
implication — ^that  is,  are  there  any  pro- 
visions in  the  Act  to  which  fiill  effect 
cannot  be  given  if  such  a  transaction  is 
valid  1  I  can  find  none.  Those  moneys 
which  are  payable  only  on  a  winding-up, 
and  which  by  the  Act  are  excluded  from  the 
capital  of  the  company,  and  are  never  under 
the  control  of  the  directors,  cannot,  I  ap- 
prehend, be  dealt  with  in  any  way  by  them. 
Those  moneys  form  a  statutory  fund  which 
only  comes  into  existence  when  the  com- 
pany is  in  liquidation — that  is  to  say,  when 
the  powers  of  the  directors  have  ceased ;  but 
uncalled  capital  is  in  a  totally  different 
position.    The  power  to  call  it  up  can 
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be  exercised  by  the  directors,  and  all 
money  raisable  in  respect  of  it  is  an  asset 
of  the  company.  When  calls  are  made 
by  the  directors,  it  is  the  capital  which 
they  call  up ;  and  when  calls  are  made  by 
the  Liquidators,  it  is  capital  which  they  call 
up,  so  long  as  there  is  capital  to  call. 
In  ordinary  limited  companies  they  can 
require  payment  of  nothing  else.  In  other 
companies  they  can,  and  it  is  unnecessary 
to  distinguish  calls  in  respect  of  capital 
from  calls  in  respect  of  ftuther  liability. 
But  the  proposition  that  calls  made  by 
liquidators  in  an  ordinary  limited  com- 
pany are  not  calls  of  capital,  but  of  other 
moneys  payable  by  statute,  seems  to  me 
very  paradoxical,  and  to  be  a  proposition 
which  leads  to  the  strange  conclusion  that 
members  of  such  companies  are  under  two 
liabilities,  and  not  one — ^namely,  a  liability 
to  pay  up  the  capital,  and  another  to  pay 
up  a  sum  equal  to  it,  with,  I  suppose,  a 
substitution  of  the  latter  liability  for  the 
former  in  the  event  of  a  winding-up. 
This  view  is,  I  think,  erroneous,  and  the 
language  of  the  Companies  Act,  1879, 
to  which  I  will  refer  presently,  is  incon- 
sistent with  it. 

Webb  V.  Whiffin  (11)  appears  to  me  to 
be  rather  in  &vour  of,  than  opposed  to, 
the  view  which  I  take  of  this  matter. 
On  a  winding-up  it  is  a  liquidator's  duty 
to  get  in  and  distribute  the  assets  of  the 
'company,  including  all  uncalled  capital 
if  it  is  required.  But  what  are  the  assets 
of  the  company  which  the  liquidator  is 
to  get  in  and  distribute  depends  on  what 
alienation  charges  and  incumbrances  have 
been  validly  made  and  created  before  the 
date  of  the  winding-up.  If  the  company 
has  mortgaged  or  charged  its  property,  or 
any  debt  due  to  it,  or  any  money  which, 
although  not  a  debt,  the  directors  had 
power  to  require  payment  of,  there  is 
nothing  in  the  statute  which  entitles  the 
liquidator  to  disregard  such  mortgage  or 
charge.  Those  who  contend  that  the  liqui- 
dator, although  bound  to  regard  any  mort- 
gages of  specific  property  and  floating 
charges,  is  at  liberty  to  disregard  a  charge 
on  uncalled  capital,  are  bound  to  shew 
why  those  last  charges  are  less  valid  than 
the  first. 

Reliance  is  placed  on  the  statutory  pro- 
vision prohibiting  set-off,  and  on  the  cases 
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relating  to  that  subject ;  and,  unquestion- 
ably, there  are  passages  in  some  of  the 
judgments  in  those  cases  which,  if  taken 
as  a  starting-point  and  made  the  basis  of 
further  reasoning,  might  lead  to  a  con- 
clusion different  firom  that  at  which  I  have 
arrived — I    allude   more   particularly  to 
Black's  Case  (5)  and  Whitehouse's  Case  (9). 
But  the  proper  starting-point  is  the  statute 
itself.     The  exposition  of  the  Act  in  those 
cases  is  valuable;  but  it  must  never  be 
overlooked  that  there  is  a  section  in  the 
Act — 101 — expressly  forbidding  set-off  in 
the  winding-up  of  limited  companies,  and 
that  this  express  prohibition  is  the  basis  of 
the  reasoning  in  the  cases  in  question.     In 
WhUehouse's  Case  (9)  the  late  Master  of 
the  Rolls  criticised  the  reasoning  of  the 
Court  of  Common  Fleas  in  The  Brighton 
Arcade  Company  v.  Dowling  (21),  on  the 
ground  that  the  Court  there  was  wrong 
in  treating  a  call  made  by  a  liquidator  in 
a  voluntary  winding-up  as  a  debt  due  to 
the  company ;  but,  with  deference  to  Sir 
George  Jessel,  it  appears  to  me  that  on 
this  point  he  was  himself  mistaken.     The 
decision  in  The  Brighton  Arcade  Company 
V.  Dowling  (21)  was,  in  my  opinion,  clearly 
erroneous,  because,  although  the  call  was 
a  debt  due  to  the  company,  the  statute, 
properly  construed,  prohibited'  the  alloi^  - 
ance  of  set-off  in  cases  of  voluntaiy  wind- 
ing-up, as  well  as  in  cases  of  winding-up 
by  the  Court,  or  subject  to  its  supervision. 
I  have  thought  it  desirable  to  call  attention 
to  the  matter ;  and  although  the  decision 
in  Whitehoase's  Case  (9)  is,  in  my  opinion, 
quite  correct,  some  of  the  observations  in 
it  are,  I  think,  themselves  open  to  com- 
ment, and  are  opposed  to  the  conclusion 
at  which  I  have  myself  arrived. 

Having  now  dealt  with  the  Act  and  the 
decisions  most  opposed  to  the  validity  of 
mortgages  of  uncalled  capital,  it  is  neces- 
sary to  refer  to  the  authorities  on  which 
such  mortgages  have  been  held  valid.  TJie 
Phoenix  Bessemer  Steel  Company's  Case  (1) 
and  Howard  v.  The  Patent  Ivory  Company 
(2)  are  distinct  authorities  in  their  favoiu* ; 
but  thei'e  ai-e  many  others  in  which  the 
Courts  have  taken  for  giunted  that  such 
moi'tgages  would  be  valid  if  the  regulations 
of  the  company  had  authorised  them  in 
sufficiently  plain  language.  I  may  refer 
here  to  The  Sankey  Brook  CoalCompany*8 


Case  (17),  BradskoAJo's  Case  (23),  and  The 
Bank  of  SotUh  Australia  v.  Abrahams  (3). 
Stanley's  Case  (8)  paved  the  way  for  these 
by  treating  the  question  as  one  of  con- 
struction only.  Further,  article  7  of 
Table  A,  relating  to  the  prepayment  of 
uncalled  capital,  shews  that  uncalled 
capital  may  be  anticipated,  and  the  fund 
for  distribution  in  the  event  of  winding-up 
be  thereby  reduced.  Members  who  prepay 
amounts  which  may  be  called  up  on  their 
shares  are  not  liable  to  pay  them  up  again 
in  the  event  of  a  winding-up.  This  was 
decided  in  Pookas  Case  (25),  and  this  case 
goes  far  to  shew  that  the  calls  made  by  the 
liquidator  in  the  winding-up  of  a  limited 
company  are  in  respect  of  uncalled  capital, 
and  not  in  respect  of  the  liability  to  con- 
tribute to  some  other  fund. 

The  Compaiiies  Act,  1879,  section  5, 
enables  a  limited  company  to  divide  its 
capital  into  two  parts,  one  of  which  shall 
only  be  called  up  in  the  event  of  winding 
up.  When  the  capital  of  the  company 
has  been  so  divided,  that  part  which  can 
only  be  called  up  in  the  event  of  winding 
up  ceases  to  be  subject  to  the  control  of 
the  directors,  and  cannot,  I  apprehend, 
be  charged  or  disposed  of  by  them. 
Whether  such  part  can  be  prepaid  need 
not  be  discussed.  The  language  of  this 
enactment,  however,  again  supports  the 
view  that  calls  made  by  the  liquidator  in 
an  ordinary  limited  company  in  the  course 
of  a  winding-up  are  made  in  respect  of 
capital,  and  not  in  respect  of  some  sta- 
tutory fund  more  or  less  distinguishable 
from  it. 

The  Companies'  Clauses  Consolidation 
Act,  1845,  expressly  enables  companies 
governed  by  that  Act  to  mortgage  un- 
paid capital.  Such  a  mortgage  would,  I 
apprehend,  prevail  against  a  judgment 
creditor  of  the  company  who  was  proceed- 
ing by  scire  facias  against  a  shareholder 
whose  shares  are  not  fully  paid  up,  and 
such  a  mortgage  would  equally  prevail 
against  the  liquidator  makmg  calls  in  a 
winding-up,  being  governed  by  the  same 
Acts  and  capable  of  being  wound  up  under 
the  Companies  Act,  1862.  This  shews 
that  there  is  nothing  conti-ary  to  public 
policy  in  allowing  companies  with  limited 
liability  to  mortgage  their  unpaid  capi- 
tal.     It  is  true  that  there  is  no  suoh 


Digitized  by 


Google 


mCHAELMAS  1889  to  MICHAELMAS  1890. 


Vol.  59.] 

In  re  Pyle  Works,  App, 
express  power  given  in  the  Companies 
Act,  1862 ;  but  this  is  accounted  for  by  the 
£Etct  that  the  Act  unquestionably  leaves 
the  power  of  mortgaging,  and  other 
powers  of  the  directors,  to  be  regulated  by 
the  company's  articles  of  association.  The 
omission  of  express  powers  to  mortgage 
unpaid-up  capital  afibrds  no  sufGicient 
ground  for  negativing  such  powers. 

In  conclusion,  I  can  find  nothing  in 
the  Companies  Act,  1862,  or  the  subse- 
quent Acts  amending  it,  expressly,  or  by 
necessaiy  implication,  prohibiting  limited 
companies  from  mortgaging  their  impaid- 
up  capital ;  nothing  to  shew  error  in  the 
view  hitherto  taken,  and  duly  acted  upon, 
and  according  to  which  such  mortgages 
are  valid  even  as  against  creditors  in  a 
winding-up ;  nothing  which  would  justify 
the  Court  in  holding  the  mortgages  in 
this  particular  case  invalid.  Finding 
nothing  to  prohibit  them,  and  an  article 
expressly  authorising  them,  I  am  of  opi- 
nion that  they  are  valid,  and  that  the 
appeal  ought  to  be  dismissed  with  costs. 

Lopes,  L.J. — ^With  regard  to  the  main 
point  raised  in  this  case,  whether  future 
calls  can  be  mortgaged  where  such  mort- 
gage is  authorised  by  the  memorandum 
and  articles  of  association,  it  is,  to  my 
mind,  difficult  to  distinguish  in  principle 
this  case  from  Black's  Case  (5)  and  White- 
house's  Case  (9). 

It  is  said  those  decisions  are  based  on  a 
question  of  set-off,  and  are  not  applicable 
to  the  case  of  a  mortgage  on  future  calls. 
Lord  Justice  Hellish,  no  doubt,  in  Black's 
Case  (5)  does  base  his  judgment  on  section 
101  of  the  Act  of  1862,  a  section  which 
prohibits  in  limited  companies  a  set-off; 
but  Lord  Selbome  does  not,  in  my  opinion, 
rest  his  judgment  on  that  section,  but 
rests  it  rather  on  the  ground  that  when  a 
winding-up  comes  all  the  creditors  are  to  be 
paid,  and  in  the  first  instance  pari  jpassu, 
I  will  not  refer  again  to  the  many  pas- 
sages in  that  judgment  which  to  my  mind 
are  of  importance.  I  will  satisfy  myself 
by  merely  referring  to  the  very  clear  and 
comprehensive  summing-up  of  his  opinion 
which  is  to  be  found  at  the  end  of  his 
judgment,  at  page  264,  Law  Rep.  8  Ch. 
App.,  in  these  words :  "  I  am  clearly  of 
opinion  that  it  is  not  competent  for  any 
#V0L.  69.— Chano. 
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person  whatever,  by  an  antecedent  con- 
tract, to  alter  the  administration  of  the 
assets  of  the  company  under  such  a  wind- 
ing-up. I  am  not  at  all  sure  that  on  the 
construction  of  this  particular  contract  it 
is  necessary  to  hold  that  there  has  been 
any  attempt  to  do  so ;  but  even  if  there 
were  an  attempt,  my  judgment  would  be 
that  that  attempt  is  neceaaoily  ineffectual, 
because  it  would  be  an  attempt  by  private 
agreement  to  get  out  of  and  override  an 
Act  of  Parliament."  Now  I  cannot  help 
thinking  that  Lord  Selbome,  when  he 
used  those  words,  intended  to  express  an 
opinion  that  there  could  be  no  anticipation 
of  future  calls  in  any  case  so  as  to  alter 
the  administration  of  the  assets  in  a  wind- 
ing-up. 

But  it  is  said  that  the  Act  of  1862  does 
not  prohibit  these  mortgages.  That  is 
true,  and  I  do  not  think  it  has  been 
suggested  that  there  is  anything  in  the 
Act  which  authorises  such  mortgages ;  but 
it  is  observed  that  in  the  Companies  Act, 
1845,  where  it  was  intended  that  a  mort- 
gage of  future  calls  should  be  authorised, 
there  is  an  express  power  given  to  mort- 
gage future  calls.  Now  it  has  been  ai-- 
gued  that  the  anticipation  of  the  fimd  out 
of  which  creditors  are  to  be  paid  before 
that  fund  is  created  is  contrary  to  the 
policy  of  the  Act  and  inexpedient.  I 
cannot  help  saying  that  I  feel  there  is 
weight  in  that  argument.  But  it  is  said 
with  truth  that  the  Phoenix  Bessemer  Case 
(1)  and  Howard  v.  The  Patent  Ivory  Com- 
pany (2)  are  correctly  decided,  and  govern 
the  case  now  before  the  Court.  With  re- 
gard to  the  Phcenix  Bessemer  Cast  (1),  and  I 
think  I  may  say  with  regard  to  Howard  v. 
The  Patent  Ivory  Company  (2),  the  points 
we  have  to  consider  were  scai'cely,  if  at  all, 
argued.  The  late  Master  of  the  Rolls,  in 
the  Phcenix  Besse^ner  Case  (1),  seems  to 
have  assumed  the  power  to  mortgage. 
Black's  Case  (5)  was  decided  in  1872,  the 
Phcenix  Bessemer  Case  (2)  being  decided  in 
1875,  and  it  is  to  bo  i-emai-ked  that  in  the 
Phcenix  Bessemer  Case  (1),  Black's  Case  (5), 
which  was  decided  three  years  before, 
was  not  cited.  Neither,  again,  in  Howard 
V.  The  Patent  Ivory  Company  (2),  which 
was  decided  in  1888,  I  think  was  Black's 
Case  (5)  noticed.  The  Master  of  the 
Rolls,  as  I  have  said,  seems  to  have  as- 
3T 
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sumed  the  power,  and  given  no  reason 
for  the  conclusion  at  which  he  arrived. 
Now  the  Phmnix  Bessemer  Case  (1)  has  no 
douht  been  acted  upon  for  fifteen  years, 
and,  80  far  as  I  liave  seen,  it  has  not  been 
impeached  by  any  other  decision.  I  feel 
the  weight  of  this,  and  I  need  not  say 
that  I  feel  the  weight  of  the  judgments 
which  have  just  been  delivered,  and  the 
i-easons  given  in  those  judgments.  The 
judgments  have  been  delivered  by  very 
learned  Judges,  who  are  much  more  con- 
vei'sant  with  company  law  than  I  am.  I 
assent,  therefore,  to  the  judgments  which 
have  been  delivered,  but,  I  add  with  great 
hesitation,  for  the  reasons  which  I  have 
given. 

Appeal  dismissed. 


Solicitors— Maples,  Teesdalo  &  Co.,  for  official 
liquidator ;  Drake,  Son  &  Fdrton,  for  appel- 
lants; Lane,  Munro,  Soatter  k  Slack,  and 
Clements,  for  respondents. 


CH,  J. ) 
}.  [ 


FARRAR  V.    COOPER. 


Kekewxch,  J. ' 
1890. 
March 

Practice — Arbitration — Terms  of  Refer- 
ence to  Arbitration — Injunction  to  restrain 
Arbitration — Particulars  of  Differences. 

Wherey  in  pursuance  of  articles  of  part- 
nerships some  of  the  partners  proceed  to  t/te 
appointment  o/  arbitrators  for  tlie  settle- 
ment of  differences  arising  between  tfie 
partners,  but  without  specify inj  what  tlve 
differences  are,  and  refuse  to  supply  the 
oiJier  partners,  whom  tJiey  call  upon  to 
appoint  t/ieir  arbitrators,  wlOi  particulars 
oftlie  matter  to  be  referred,  t/ie  Court  has 
jurisdiction  to  grant  an  injunction  in  re- 
straint of  further  proceedings  in  tlie  arbi- 
tration, but  will  not  do  so,  inasmuch  as  t/ie 
proceedings  of  such  an  arbitration,  carried 
on  against  tlie  will  oftlie  dissenting  jxirtners, 
woidd  have  no  binding  effect  upon  t/ie  latter. 

Motion. 

By  articles  of  partnership  dated  the  30th 
of  June,  1880,  between  William  Cooper  of 
the  first  part,  Benjamin  Farrar  of  the 


second  part,  and  Henry  Cooper  of  the 
third  part,  it  was  agreed,  clause  26  :  "That 
in  all  cases  of  dispute  on  the  method  of 
business  adopted  by  the  said  partners  or 
one  of  them,  or  as  to  any  questions  in 
relation  to  the  said  partnership,  the  deci- 
sion and  instructions  of  the  majority  or 
two  members  of  the  said  partnership  shall 
be  final  and  effective,  and  be  binding  on 
the  partner  not  assenting  to  or  concurring 
in  the  said  decision  and  instructions.*' 
The  27th  clause  provided :  "  That  in  case 
any  dispute  shall  arise  between  the  said 
partners,  their  executors  or  administrators, 
either  during  the  continuance  of  the  said 
partnership  or  after  the  determination 
thereof,  either  on  the  construction  of  these 
presents  or  the  settlement  of  the  books 
and  accounts  thereof,  or  the  settling,  di- 
viding, or  applying  the  profits  and  losses 
of  the  said  partnership,  or  any  other 
matter,  cause,  or  thing  relating  to  the 
same,  then  and  in  such  case  the  said 
pai-tners,  their  executoi-s  or  administrators, 
shall  forthwith  nominate  three  disinter- 
ested persons,  one  of  whom  to  be  chosen  by 
each  of  the  said  pai'tners,  which  said  three 
shall  determine  all  such  mattei-s  aforesaid 
by  then*  award  in  writing  imder  their 
hands,  and  in  case  such  referees  cannot 
agree  upon  an  award  within  thirty  days 
next  after  such  reference,  then  the  same 
shall  be  referred  to  and  be  determined  by 
such  one  other  disinterested  person  as  the 
said  referees  shall  for  that  purpose  appoint 
as  umpire  between  them,  who  shall  deter- 
mine the  same  by  writing  under  his  hand 
within  ten  days  after  he  shall  be  so  ap- 
pointed umpire,  and  the  said  partners, 
their  executors,  administrators,  or  assigns, 
shall  and  will  abide  by  and  perform  the 
award  which  shall  be  made  by  the  said 
referees  or  their  said  umpire  without  fui-- 
ther  suit  or  trouble  whatsoever."  Clause 
28  :  "  That  the  submission  to  reference 
shall  be  made  a  rule  of  the  Chancery 
Division  of  Her  Majesty's  High  Court  of 
Justice  upon  the  application  of  either  of 
the  said  paities  hereto,  and  every  award 
thereunder  shall  also  be  made  such  rule, 
and  be  prosecuted  as  a  judgment  of  the 
said  Court."  It  was  also  provided  that 
no  action  should  be  brought  by  one  part- 
ner against  another  until  he  should  have 
neglected  or  refused  to  appoint  a  referee, 
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or  the  time  limited  for  making  an  award 
should  have  expired. 

Differences  arose  between  the  partnera, 
which  the  Coopers  desired  to  refer  to  ar- 
bitration, whilst  Farrar  insisted  that  the 
provision  in  clause  26  was  sufficient  for 
the  purpose.  On  the  20th  of  February, 
1890,  the  two  Coopers,  by  separate  in- 
struments in  similar  form,  appointed  two 
arbitrators.  In  both  cases  in  the  notice 
of  appointment  it  was  stated  that  the 
appointment  was  "for  the  purpose  of 
awarding,  ordering,  and  determining  all 
disputes,  differences,  doubts,  or  questions 
which  have  arisen  between  me  and  you, 
....  or  either  of  you,  concerning  the 
construction  of  the  said  indenture  of  the 
30th  of  June,  1887,  or  the  settlement  of 
the  books  and  accounts  of  the  said  partner- 
ship, or  the  settling,  dividing,  or  applying 
the  profits  and  losses  of  the  partnership, 
or  any  other  matter,  cause,  or  thing  relat- 
ing to  the  same,  and  for  all  other  purposes, 
if  any,  for  which  I  am  entitled  to  nomi- 
nate an  arbitrator  in  connection  with  the 
said  partnership."  The  notice  then  called 
upon  the  other  partners  to  appoint  their 
arbitrators.  Farrar's  solicitors,  on  receiv- 
ing the  notice,  enquired  what  were  the 
points  for  arbitration.  They  were  in- 
formed that  when  the  proper  time  arrived " 
they  would  be  supplied  with  particulars. 
The  plaintiflT  then  issued  his  writ,  and  now 
moved  "that  the  defendants- might  be  re- 
strained from  proceeding  with  the  arbi- 
tration ....  finally,  or  until  they  have 
specified  to  the  plaintiff  what  disputes  and 
differences  have  arisen  which  they  desire 
to  have  settled  by  arbitration,  or  that  the 
plaintiff  may  be  at  liberty  to  revoke  the 
submission  to  arbitration  contained  in  the 
deed  of  partnership." 

MarUny  Q.C.f  and  Jason  Smitfi. — ^The 
Court  has  jurisdiction,  which  it  will  exer- 
cise in  a  proper  case,  to  restrain  proceed- 
ings in  an  arbitration. 

Renahaw,  Q,C.,  and  Bray,  for  the  de- 
fendants.— ^I'he  Court  will  not  restrain 
proceedings  in  the  arbitration,  even  if  the 
matter  is  beyond  the  agreement  to  refer — 
The  North  London  Railway  Company  v. 
The  Great  Northern  Railway  Company  (1) 

(1)  62  Law  J.  Kep.  Q.B.  380;  Law  Kep, 
11  Q.B.  D.  30. 
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— ^and  in  this  case  there  is  no  pretence 
that  we  are  going  beyond  the  terms  of 
reference. 

Marten,  Q,C,,  in  reply,  i-eferred  to  The 
London  and  BlackvxxU  Railway  Company 
V.  Cross  (2),  Maunsdlv,  The  Midland  Great 
Western  of  Ireland  Railway  Company  (3), 
Pierct/  V.  Young  (4),  Mylne  v.  I)ickenso7% 
(6),  Beddow  v.  Beddow  (6),  Hedleyy,  Bates 
(7),  and  the  Arbitration  Act,  1889,  s.  12. 

Kekewich,  J. — There  is  certainly  no 
desire  on  my  part  to  interfere  with  the 
domestic  tribunal  in  partnership  cases 
— far  from  it.  Many  Judges  have  ex- 
pressed their  entire  approval  of  this  view, 
and  business  men  often  prefer  to  refer 
such  matters  to  arbitration,  especially 
when  they  are  of  a  character  which  cannot 
be  conveniently  decided  in  open  Court 
according  to  our  procedure.  Therefore, 
anything  that  I  may  say  must  not  be 
considered  as  a  wish  to  interfei'e  with  ar- 
bitration— ^the  right  of  partners  to  resort 
to  a  domestic  forum  of  their  own  selec- 
tion. But  it  seems  to  me  that  the  first 
principle  of  arbitration  is  that,  having 
secured  competent  men,  men  capable  of 
doing  their  duty,  and  intending  to  do 
their  duty,  you  must  lay  before  them 
those  points  which  they  have  to  decide ; 
and,  unless  this  is  done,  it  is  impossible  for 
them  to  decide  any  questions  between 
the  parties.  In  the  present  state  of 
affairs  I  am  extremely  reluctant  not  only 
to  express,  but  even  to  indicate  any  opi- 
nion as  to  the  meaning  of  these  clauses 
of  the  partnership  deed ;  but  this  is  to 
be  observed,  that  clauses  26  and  27  are 
wholly  different  in  language,  and  I  un- 
derstand them  to  be  wholly  different  in 
intent.  Whether  there  is  any  dispute 
arising  within  section  26  is  not  now 
under  consideration,  though  I  gather 
from  the  affidavits  that  there  is.     As  re- 

(2)  55  Law  J.  Kep.  Chanc.  313;    Law  Bep. 
31  Ch.  D.  354. 

(3)  1  Hem.  &  M.  130 ;  32  Law  J.  Bep.  Chanc. 
513. 

(4)  Law  Rep.  14  Ch.  D.  200. 
(6)  G.  Cooper,  195. 

(6)  47  Law  J.  Bep.  Chanc.  688 ;  Law  Bep. 
9  Ch.  D.  89. 

(7)  49  Law  J.  Bep.  Chanc.  170;   Law  Rep. 
18  Ch.  D.  498. 
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gards  clause  27,  the  words  are  not  quite  in 
the  common  form,  according  to  my  ex- 
perience, and  they  may  require  dose  con- 
sideration as  to  whether  anything  has  yet 
occurred  which  comes  within  the  clause. 
That  may  need  determination  hereafter. 
The  defendants  have  not  condescended  to 
tell  the  plaintiffs  what  they  require  to  be 
referred  to  arbitration.  They  say,  in  a 
rather  curt  manner,  on  the  25th  of  Feb- 
ruary, 1890  :  "  You  appoint  your  arbi- 
trator, and  then  we  will  tell  you  at  the 
proper  time  what  your  arbitrator  is  to 
consider."  The  legal  answer  to  that  is  : 
"  I  want  to  know,  before  appointing  my 
arbitrator,  what  he  is  to  consider.  My 
selection  of  an  arbitrator  may  depend 
much  upon  this.  For  instance,  if  it  is  a 
question  of  the  construction  of  these  pre- 
sents, I  should  prefer  to  select  a  member 
of  the  legal  profession.  If  it  were  a  settle- 
ment of  books  of  account,  I  should  probably 
select  an  accountant,"  and  so  forth.  The 
course  which  has  been  followed  appears 
to  my  mind  to  put  the  plaintiff  in  an  ex- 
tremely unfiiir  position.  If  that  be  so, 
the  only  result  of  an  arbitration  without 
the  previous  settlement  of  the  terms  of 
reference  would  be  to  produce  an  award 
which  could  not  be  enforced,  and  might 
cause  a  good  deal  of  litigation,  but  could 
not  have  any  practical  effect.  The  result 
would  be  fii^t  to  raise  questions  as  to  the 
enforcement  of  that  award.  Therefore,  so 
far  as  I  can  foresee,  there  would  be  no 
arbitration — ^unless,  of  course,  the  plain- 
tiff comes  in  and  assents — ^which  can  be 
binding  upon  him  or  be  really  of  any 
practical  advantage.  But  does  it  follow 
that  I  ought  to  restrain  the  proceedings 
which  the  defendants  threaten  ^  I  entirely 
adopt  what  Lord  Justice  lindley  says 
in  the  case  of  The  London  and  Blackwall 
Railvxiy  Company  v.  Cross  (2) — namely, 
that  there  are  cases  in  which  the  Court 
will  restrain  parties  from  proceeding  to  ar- 
bitration, and  Mr.  Marten  has  cited  other 
authorities  to  that  effect ;  but  Lord  Justice 
Lindley  does  not  say,  and  I  do  not  pre- 
tend to  say,  in  what  cases  it  is  right  to  do 
•so.  I  do  not  think  that  TJie  Norili 
London  RaMway  Compam,y  v.  The  Great 
Northern  Railioay  Company  (1)  would 
prevent  my  doing  so  in  a  proper  case — 
that  is,  in  a  case  in  which  I  saw  that  in- 


justice or  injury  which  ought  not  to  be 
borne  would  result  by  the  arbitration 
proceedings.  But  where  I  see  there  is 
merely  a  futile  proceeding,  and  that  there 
is  nothing  to  injure  the  plaintifis,  in  my 
opinion  I  ought  not  to  grant  an  injunc- 
tion. 

There  was  a  case  before  the  late  Master 
of  the  Bolls,  the  name  of  which  has  es- 
caped me,  in  which  I  was  counsel  for  the 
plaintiff,  in  which  it  was  sought  to  re- 
strain directors  from  holding  a  meeting 
and  submitting  resolutions  which  would 
interfere  with  the  issue  of  some  pre- 
ference shares  in  a  company,  resolutions 
which  afterwards  gave  rise  to  further 
litigation  described  in  a  reported  case  in 
which  there  was  a  different  plaintiffl  The 
Master  of  the  Bolls  said,  <' Why  Bheuld  I 
interfere  t  These  directors  and  such  share- 
holders as  support  them  can  pass  such 
resolutions  as  they  think  fit.  If  you  are 
right,  they  have  no  authority  to  pass  any 
resolutions  binding  upon  you.  Tlierefore 
the  resolutions  are  waste  paper,  and  I  have 
no  right  to  interfere  " ;  and  an  injunction 
was  refused  on  that  groimd.  I  ought,  in 
this  case,  to  refuse  an  injunction  on  the 
same  ground.  I  do  not  think  that  this 
arbitration,  if  it  proceeded  in  the  absence 
of  the  plaintiff  or  without  the  proper 
forms  being  observed,  would  have  the 
slightest  effect.  That  being  my  opinion, 
I  do  not  think  I  ought  to  grant  any  in- 
junction. That  being  so,  I  make  no  order 
on  this  motion.  The  plaintiff  having 
been  provoked  to  come  here,  I  shall  make 
the  costs  of  the  motion  costs  in  the  action. 


Solicitors — ^Wolferstan  A  Avery,  for  plaintiff; 
II.  Nield,  for  defendants. 
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1890.  >  THYNNB  V.  SHOVE. 

May  22.     ) 

Trade  Name — Sale  of  Goodwill  of  Busi- 
7U88  carried  on  in  Vendor's  Name — Right 
of  Purchaser  to  use  Vendor's  Name. 

The  plaint^  sold  to  the  defendant  his 
business  premises,  and  Hie  goodvnll  of  the 
business  carried  on  by  him  there.  The 
deed  by  which  tJie  sale  teas  carried  out 
contained  no  ea^ess  assignment  of  the 
right  to  use  the  plaintiff's  narne : — Held, 
that  the  defendant  Jiad,  by  virtue  of  the 
assignment  of  the  goodwiU,  the  right  to  use 
the  piairUiff's  Thame  in  the  business,  so  as 
to  shew  that  the  busifiess  was  the  one  for- 
merly carried  on  by  him,  but  not  so  as  to 
expose  him  to  any  liability  by  holding  him 
out  as  the  oumer  of  the  business,  or  as  one 
of  the  persons  with  whom  contracts  were  to 
be  made. 

Levy  V.  Walker  (48  Law  J.  Rep.  Chanc. 
273;  Law  Rep.  10  Ch.  D.  436)  distin- 
guished. 

This  was  a  motion  by  the  plaintiff,  from 
whom  the  defendant  had  purchased  the 
business  of  a  baker  and  pastrycook,  asking 
for  an  order  that  the  defendant  should 
forthwith  deliver  up  to  the  plaintiff  all 
cards,  bill-heads,  and  bags  printed  by  or 
for  the  defendant,  with  the  name  of  '*  A. 
Thynne"  (the  plaintiff's  name)  thereon; 
and  also  for  an  injunction  to  restrain  the 
defendant  from  printing  or  publishing 
cards,  bill-heads,  bags,  or  other  documents 
in  the  name  of  the  plaintiff,  or  otherwise 
using  or  trading  in  the  name  of  the 
plaintiff. 

On  the  27th  of  March,  1890,  the  de- 
fendant entered  into  a  contract  to  pur- 
chase the  plaintiff's  shop  and  dwelling- 
house,  44  Tranquil  Yale,  Blackheath,  with 
the  goodwill  of  the  old-established  business 
of  a  baker  and  pastrycook  there  carried 
on  by  him,  the  landlord's  fixtures  being 
included  in  the  sale,  but  the  purchaser 
was  to  take  by  valuation  the  stock-in- 
trade,  trade  fixtures,  fittings,  and  utensils, 
and  the  tenant's  fixtures  and  fittings  on 
the  premises. 

By  indenture  dated  the  26th  of  April, 
1890,  the  plaintiff  assigned  to  the  de- 
fendant the  residue  of  the  lease  of  the 


premises,  and  all  the  beneficial  interest 
and  goodwill  of  the  plaintiff  in  the  trade 
or  business  carried  on  by  him  upon  the 
premises.  There  was  no  express  authority 
given  by  the  assignment  for  the  defendant 
to  use  the  plaintiff's  name  in  the  business. 

Amongst  the  stock-in-trade  taken  over 
by  the  defendant  were  some  trade-cards, 
with  this  inscription  upon  them :  "  A. 
Thynne,  Baker  and  Confectioner,  The 
Village  Bakery,  Blackheath  (established 
1850)."  After  the  stock  taken  over  was 
exhausted,  the  defendant  had  other  similar 
cards  printed,  and  issued  them,  as  he 
alleged,  in  the  ordinary  course  of  business. 
The  defendant's  name  did  not  appear  in 
any  way  upon  these  cards.  The  plaintiff 
in  his  affidavit  stated  that,  on  the  13th  of 
May,  he  discovered  that  the  defendant 
was  issuing  these  cards,  by  which,  as  he 
alleged,  the  defendant  wished  the  public 
to  understand  that  the  plaintiff  was  still 
carrying  on  business  on  the  premises. 
He  contended  that  the  defendant  had  no 
right  to  use  his  name,  and  he  strongly  ob- 
jected to  his  so  doing,  as  it  would  materi- 
ally injure  him  if  he  started  in  business 
again  at  Blackheath. 

The  defendant,  in  his  affidavit,  denied 
that  the  plaintiff  could  be  materially  or 
at  all  injured,  as  he  denied  the  plaintiff's 
right  to  solicit  any  of  the  customers  of 
the  business  purchased  by  him,  and  he 
contended  that  he  had  a  right  to  use  the 
name  of  "Arthur  Thynne"  as  a  trade 
name. 

Hastings,  Q,C,,  and  Bradford,  for  the 
motion. — ^The  assignment  gave  no  autho- 
rity to  use  the  name  of  the  plaintiff  in 
the  business,  and,  without  that,  the  de- 
fendant had  no  right  to  use  it.  No  one 
is  entitled  to  use  the  name  of  another 
person  in  a  business,  if  the  world  at  large 
is  likely,  by  reason  of  it,  to  understand 
that  the  business  is  the  business  of  that 
other  person — Levy  v.  Wa^er  (1)  and 
Gray  v.  Smith  (2). 

Buckley,  Q.C,  and  Levett,  for  the  de- 
fendant.— It  was  the  opinion  of  Lord 
Justice  James,  as  stated  in  Levy  v.  Walker 

(1)  48  Law  J.  Bep.  Chanc.  273;  Law  Bep.  10 
Cb.  D.  436. 

(2)  58  Law  J.  Bep.  Chanc.  863 ;  59  ibid.  145; 
Law  Bep.  48  Ch.  D.  208. 
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(1),  that  the  sale  of  a  business  and  good- 
will conveyed  the  right  to  the  use  of  the 
business  name. 

ffastirigSf  Q.C,  in  reply. — ^The  plaintiff 
will  be  exposed  to  liability  if  the  defendant 
uses  his  name  as  a  trade  name.  Levy  v. 
Walker  (1)  is  only  an  authority  that  the 
name  may  be  used  where  there  is  no  possi- 
bility of  any  liability  being  incurred 
thereby. 

Stirling,  J. — I  understand  that  the 
parties  are  willing  that  I  should  treat  this 
motion  as  the  hearing  of  the  action.  The 
question  which  arises  is  an  important  one, 
and  one  which  is  not  altogether  covered  by 
authority. 

The  plaintiff's  statement  of  his  case,  in 
his  aifidavit,  if  taken  literally,  is  certainly 
in  excess  of  his  rights.  He  has  assigned 
the  goodwill  of  the  business,  and,  by 
virtue  of  that  assignment,  the  defendant 
has  the  right  of  using  the  plaintiff's  name 
in  carrying  on  the  business,  for  the  pur- 
pose of  shewing  that  the  business  is  the 
one  formerly  carried  on  by  the  plaintiff, 
but  he  must  not  use  it  in  such  a  way  as  to 
hold  out  the  plaintiff  as  the  real  owner  of 
the  business,  or  expose  him  to  any  liability. 
That  appears  to  me  to  be  the  only  limit  to 
his  right  of  using  the  plaintiff's  name. 
The  defendant,  on  the  other  hand,  claims 
an  absolute  right  to  use  the  name  of 
"  Arthur  Thynne  "  as  a  trade  name,  with- 
out any  limit  or  qualification  whatever. 
The  question  is,  whether  he  is  so  entitled 
to  use  that  name.  I  think  that,  upon 
principle,  he  ought  not  to  be  allowed  to 
use  it  so  as  to  expose  the  plaintiff  to  any 
liability,  and  I  am  not  aware  of  any  case 
that  has  been  decided  contrary  to  that. 
In  the  case  of  Levy  v.  Walker  (1)  Miss 
Charbonnel,  who  was  carrying  on  business 
in  London  in  partnership  with  Miss 
Walker,  under  the  firm  of  Charbonnel  & 
Walker,  married  Mr.  Levy.  The  partner- 
ship was  then  dissolved,  Miss  Walker  buy- 
ing the  partnership  business  and  premises, 
trade  fixtures,  stock-in-trade,  goodwill, 
and  business  as  a  going  concern.  She 
continued  to  carry  on  the  business  under 
the  style  of  Charbonnel  and  Walker,  and 
Mr.  and  Mrs.  Levy,  who  carried  on  busi- 
ness at  Paris,  under  the  firm  of  "  Char- 
bonnel et  Cie.,"  commenced  an  action  to 


restrain  her  from  carrying  on  the  business 
under  that  name.  The  Couii;  of  Appeal 
refused  to  grant  an  injunction,  on  the 
ground  that  the  plaintifis  were  under  no 
liability,  by  reason  of  Miss  Walker  so 
carrying  on  the  business,  either  to  persons 
dealing  with  Miss  Walker  for  the  first 
time  after  the  dissolution,  or  to  persons 
who  dealt  with  the  firm  at  the  dissolution. 
Lord  Justice  James,  in  his  judgment,  gave 
it  as  his  opinion  that  the  assignment  of 
the  goodwill  and  business  carried  with  it 
the  exclusive  right  to  use  the  name  of  the 
firm.  The  Master  of  the  Rolls,  it  is  true, 
declined  to  express  any  opinion  on  the 
question,  but  he  said  that  he  must  not 
therefore  be  supposed  to  intimate  any  con- 
trary opinion.  Lord  Justice  James  says : 
"  I  think  it  right  to  say  that  the  sale  of  the 
goodwill  and  business  conveyed  the  right 
to  the  use  of  the  partnership  name  as  a 
description  of  the  articles  sold  in  that 
trade,  and  that  that  right  is  an  exclusive 
right  as  against  the  person  who  sold  it, 
and  an  exclusive  right  as  against  all  the 
world,  so  that  no  other  person  could  re- 
present himself  as  carrying  on  the  same 
business." 

It  is  to  be  observed  that  the  names  of 
Charbonnel  &  Walker  were  not  the  names 
of  any  two  persons  actually  carrying  on 
business,  but  were  i-eally  used  as  a  fimcy 
name. 

That  is  very  different  from  a  case  where 
a  man  may  be  exposed  to  some  liability 
by  the  use  of  his  name,  and  Lord  Justice 
James  did  not,  of  course,  mean  to  say  that 
a  person  had  any  right  to  use  another's 
name  in  such  a  way  as  to  expose  him  to 
liability.  That  distinction  was  pointed 
out  by  Lord  Justice  Cotton  in  Gray  v. 
Smith  (2),  where  he  says,  in  referring  to 
Levy  V.  Walker  (1),  that  Mr.  and  Mrs. 
Levy  could  not  be  subjected  to  any  lia- 
bility by  the  use  of  the  name  of  Char- 
bonnel <fe  Walker,  by  Miss  Walker,  as  the 
use  of  that  name  could  not  suggest  to  any 
one  person  that  either  Mr.  or  Mrs.  Levy 
was  a  pai-tner. 

In  the  present  case  both  parties  have 
put  their  rights  too  high.  The  defendant 
is,  in  my  opinion,  entitled  to  use  the 
plaintiff's  name  in  the  business,  so  long  as 
•he  does  not  thereby  expose  the  plaintiff  to 
any  liability,  and  he  is  not  entitled  to  use 
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it  in  such  a  way  as  to  do  that.  I  think 
the  proper  mode  of  dealing  with  the  case 
is  to  restrain  the  defendant,  his  servants 
and  agents,  from  using  the  plaintiffs 
name  in  such  a  way  as  to  expose  him  to 
liabiUty  by  holding  him  out  as  one  of  the 
persons  with  whom  contracts  are  to  be 
made,  which  would  impose  liability  upon 
him.  As  to  the  costs,  there  is  no  evidence 
that  the  plaintiff  has  really  been  subjected 
to  any  such  liability,  and  I  think  it  right 
that  there  should  be  no  costs  on  either 
side. 


Solicitors — Tngoldby  k  Adkin,    for    plaintiff; 
Keene,  Mainland  &  Biyden,  for  defendant. 
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1890    ^  ^'*  ^^  NEVILL. 

^  *      C  ROBINSON   V,    NEVILL. 

Mcrtgagt — Will — Locke  King* a  Act — 
Contrary  Intention — 17  <t  18  Vict.  c.  113  ; 
SO  <L'  31  Vict.  c.  69;  40  <{:  41  Vict.  c.  34. 

Testatory  who  was  a  baker,  by  his  will 
made  in  1885,  gave  his  trade  property, 
which  included  real  and  leaseliold  estate,  and 
business  to  his  son,  sxibject  nevertheless,  and 
charged,  in  exoneration  of  the  rest  of  his 
estate,  wiXh  payment  of  all  debts  and  liabili- 
ties owing  at  dte  time  of  his  deatli  in  con- 
nection with  the  said  business.  The  testator 
induded  in  this  gift  his  freehold  premises 
situcUed  at  Acton,  which  lie  had  purcJiased 
and  meant  for  his  said  business,  subject,  as 
to  such  estcUe,  to  any  purchase  or  other 
moneys  payaUe  in  respect  thereof  at  tJie 
testator^s  death.  TJie  tesiutor  then  gave  Hie 
residue  of  his  real  and  personal  estate  to 
trustees,  upon  tiiLst  to  convert,  and  out  of 
the  proceeds  to  pay  his  funeral  and  testa- 
mentary expenses  and  debts  other  t/ian 
those  hereinbefore  provided  for.  At  his 
deaUi  ifu  testator  owed  trade  debts  not 
secured  by  mortgage,  and  pi^vate  debts 
which  were  secured  by  mortgage  of  real  and 
leasehold  estate  used  in  his  business,  and 
also  of  real  and  leasehold  estate  not  used  in 
his  business.  On  the  question  whether  the 
real  and  leasehold  estate  used  in  the  business 


was  primarily  liable  togetJier  wiili  the  other 
real  and  household  estate  to  tJie  payment  of 
the  mortgage  debts  under  Locke  King's  Act 
and  the  Amendment  Acts, — Held,  tJiat  the 
testator  liaving  divided  his  debts  into  two 
classes,  trade  debts  and  private  debts,  and 
as  to  the  first  class  having  clearly  indi- 
cated a  contrary  intention  so  as  to  exclude 
the  operation  of  the  Acts,  the  necessary  im- 
plication was  that  Jie  liad  the  same  inten- 
tion in  dealing  wiUi  tlie  second  class,  and 
tJiat  the  mortgage  debts  were  therefore 
primarily  payable  ovJb  of  the  proceeds  of 
sale  of  the  residuary  real  and  personal 
estate. 

H.  W.  Nevill,  who  was  a  baker  in  a 
large  way  of  business,  by  his  will,  dated 
the  23rd  of  February,  1885,  appointed 
three  executors  and  trustees,  and  devised 
and  bequeathed  all  his  freehold  estate  at 
Wansteiid,  in  the  coimty  of  Essex,  toge- 
ther with  the  business  premises,  and  all 
his  leasehold  or  other  estates  in  Bingfield 
Street  and  Storey  Street  respectively,  in- 
cluding the  business  premises,  and  all 
other  his  leasehold  or  other  estates  situate 
in  or  adjacent  to  Bingfield  Street  and 
Storey  Street,  or  held  by  him  in  connec- 
tion with  Ins  business  premises  there,  and 
all  his  leasehold  estates  in  Milkwood  Boad, 
including  the  business  premises,  and  cer- 
tain houses  and  lands  in  Heron  Bead, 
which  said  freehold  and  leasehold  estates 
respectively,  or  parts  thereof,  were  used  or 
occupied  by  him  in  connection  with  his 
business  as  a  baker ;  and  also  all  his  free- 
hold hereditaments  situate  at  Acton  which 
he  had  lately  purchased,  and  which  he  in- 
tended to  adopt  for  the  purposes  of  his 
business,  with  all  erections  and  buildings 
thereon,  and  all  other  the  freehold,  lease- 
hold, or  other  estate  neai*  or  adjacent  to 
his  said  freehold  hereditaments  at  Acton, 
which  he  might  acquire  or  contract  to 
purchase  before  his  death,  for  the  purposes 
of  or  in  connection  with  his  business  pre- 
mises at  Acton  (subject  as  to  such  estate 
to  any  purchase  or  other  moneys  at  his 
death,  payable  in  respect  thereof;  and 
subject  as  to  all  the  said  leasehold  estates 
to  the  rents  and  covenants  under  which 
he  held  the  same,  including  the  burthen  of 
any  unperformed  covenants  for  building 
contained  in  any  of  the  said  leases),  and 
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all  the  fixtures,  machinery,  horses,  plant, 
stock  in  trade,  patent  rights,  credits,  book 
debts,  cash  in  Imnd  at  any  of  his  business 
premises,  as  also  the  cash  balances  stand- 
ing to  his  credit  at  the  several  bankers 
where  his  business  accounts  were  kept, 
furniture,  wine  and  effects,  belonging  or 
owing  to  him  in  connection  with  his  said 
business,  to  his  son  Robert  Nevill,  "subject 
nevertheless  to,  and  charged,  in  exonera- 
tion of  the  rest  of  my  estate,  with  the 
debts  and  liabilities  owing  by  me  at  my 
death  in  connection  with  the  said  busi- 
ness," and  subject  to  certain  annuities, 
upon  trust  that  his  son  should  continue 
the  business  as  a  going  concern,  and 
should,  out  of  the  rents  and  profits,  keep 
down  the  annuities,  and,  subject  thereto, 
should  stand  possessed  of  the  business  and 
profits  and  other  the  subject-matter  of 
the  said  devise  and  bequest,  in  trust  for 
his  said  son  absolutely.  And  the  testator 
devised  and  bequeathed  the  residue  of  his 
real  and  personal  estate  to  his  trustees, 
upon  trust  to  sell  and  convert  the  same, 
and  out  of  the  proceeds  to  pay  his  funeral 
and  testamentary  expenses,  and  debts 
"  other  than  those  hereinbefore  provided 
for,"  and  the  legacies  bequeathed  by  his 
will  or  any  codicU,  and  to  divide  the  ulti- 
mate residue  into  three  equal  shares  upon 
certain  trusts  for  his  three  daughters. 

The  testator  died  on  the  1 8th  of  August, 
1889. 

The  testator  was  in  the  habit  of  de- 
positing the  deeds  relating  to  his  business 
property,  and  to  other  property  belonging 
to  nim,  with  the  London  and  South 
Western  Bank,  in  two  tin  boxes  for  safe 
custody,  and  at  the  time  of  his  death  two 
tin  boxes  were  at  the  bank,  one  contain- 
ing deeds  and  documents  relating  exclu- 
sively to  his  private  property,  and  the 
other  containing  the  deeds  relating  to  his 
business  property,  and  some  other  deeds 
relating  to  his  private  property.  The 
testator,  at  the  time  of  his  death,  was 
indebted  to  the  bank  in  35,500^.  on  his 
private  account,  which  was  secured  by 
three  indentures  of  mortgage  made  by 
the  testator  to  the  bank,  dated  the  22nd 
of  July,  1884,  the  1st  of  January,  1885, 
and  the  20th  of  July,  1886,  and  the  de- 
posit of  the  deeds  and  documents  in  the 


custody  of  the  bank  relating  as  well  to 
his  trade  property  as  his  private  property. 

The  value  of  the  trade  property  com- 
prised in  the  documents  relating  to  the 
testator's  business  was  stated  to  be  about 
60,000^.,  and  the  value  of  the  residuary 
estate  comprised  in  the  documents  re- 
lating to  the  testator's  private  property 
was  stated  to  be  about  85,0002.  It  was 
also  stated  that  none  of  the  testator's 
trade  debts  were  secured  by  mortgage. 

This  was  a  summons  taken  out  by  the 
trustees  of  the  will,  raising  the  question 
whether  Locke  King's  Act  and  the 
Amendment  Acts  applied  to  the  case,  in 
which  case  the  real  and  leasehold  property 
specifically  devised  and  bequeathed  to 
Robert  Nevill,  comprised  in  the  documents 
relating  to  the  testator's  busine&s,  would 
be  liable  to  boar  a  proportionate  part  of 
the  mortgage  debt  of  35,5002. 

Marten,  Q.C.f  and  Vernon  Smith,  for 
the  plaintiffs. — ^The  son,  as  devisee  of  a 
portion  of  the  mortgaged  property — 
namely,  the  part  used  in  the  testator's 
trade — ^is  liable  for  a  rateable  proportion 
of  the  mortgage  debt,  under  Locke  King's 
Act  (17  &  18  Vict.  c.  113).  The  direction 
to  pay  debts  ''other  than  those  herein- 
before provided  for" — ^which,  it  is  ad- 
mitted, means  ''  private  debts,"  as  distin- 
guished from  "  trade  debts  " — out  of  the 
residuary  real  and  personal  estate,  does 
not  indicate  a  contrary  intention,  having 
regard  to  the  pro\dsions  of  the  Amend- 
ment Acts,  1867  and  1877  (30  &  31  Vict, 
c.  69 ;  40  &  41  Vict.  c.  34). 

^ig^j/y  Q'O,,  Benshaio,  Q.C,  and  Stein/en 
Eadyy  for  the  testator's  son. — ^The  first 
Amendment  Act  (30  &  31  Vict.  c.  69), 
which  only  contemplates  a  direction  for 
payment  out  of  "personal  estate,"  does 
not  apply  to  this  case  at  all,  but  the  in- 
tention of  that  Act  was  only  that  a  mere 
formal  direction  for  payment  of  debts 
should  not  indicate  a  contrary  intention 
so  as  to  exclude  the  operation  of  the  prin- 
cipal Act  (17  &  18  Vict.  c.  113).  Nor  is 
the  case  within  the  second  Amendment 
Act  (40  &  41  Vict.  c.  34),  which  provides 
that  a  "  mere  charge  of  or  direction  for 
payment  of  debts  upon  or  out  of  residuary 
real  and  personal  estate  shall  not  indicate 
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a  contrary  intention/'  for  we  have  here  a 
specific  trust  for  sale  and  conversion  of 
real  and  personal  estate,  and  payment 
of  debts  out  of  the  blended  fund,  and  a 
trust  of  this  kind  alters  the  whole  order  of 
administration,  and  is  not  a  mere  "  charge 
or  direction  "  within  the  Act.  Secondly, 
even  if  the  Acts,  or  either  of  them,  do 
apply  to  such  a  trust,  each  Act  admits  of 
a  contrary  intention  being  shewn  without 
the  specific  mention  of  mortgage  debts. 
In  this  case  the  testator  has  divided  his 
debts  into  two  classes — ^trade  debts,  which 
he  directs  his  son  to  pay,  including  any 
purchase-money  or  vendor's  lien  on  the 
Acton  estate ;  and  debts  other  than  trade 
debts — that  is,  his  private  debts.  It  will 
not  be  disputed  that  the  first  class  of 
debts  would  include  mortgage  debts,  and 
the  necessary  implication  is  that  the 
second  class — namely,  the  private  debts — 
also  includes  mortgage  debts.  The  pro- 
visions of  the  two  Amendment  Acts  only 
apjdy  to  a  formal  direction  for  payment 
of  debts,  and  not  to  a  direction  for  pay- 
ment of  particular  debts,  or  debts  owing 
in  a  particular  place  or  to  a  particular 
person — In  re  Fleck;  Colton  v.  Roberts 
(1),  /n  reTrevdyan;  Perceval  v,  Trevdyan 
(2),  and  Eno  v.  Tatham  (3). 

J/ar<e»,  $.C.,  in  reply.— The  Acts  of  Par- 
liament give  the  residuary  estate  to  th^ 
persons  entitled,  free  from  the  mortgage 
debt  so  far  as  it  is  charged  on  the  trade 
property.  There  is  no  sufficient  indication 
of  a  contrary  intention.  There  is  a  general 
description  of  debts,  with  an  exception  of 
trade  debts.  The  exception  does  not  by 
necessary  implication  shew  that  the  general 
description  includes  mortgage  debts,  even 
if  the  class  of  excepted  debts  includes 
mortgage  debts.  The  testator  has  omitted 
the  words  "  in  exoneration  of  the  rest  of 
my  estate,"  in  dealing  with  the  private 
debts ;  but  in  RoasUer  v.  Rossiter  (4)  even 
these  words  were  held  insufficient  to  indi- 
cate a  contrary  intention. 

The    Amendment    Acts    apply    to    a 

(1)  57  Law  J.  Rep.  Chanc.  943 ;  Law  Rep. 
87  Ch.  D.  677. 

(2)  26  SoL  Jonm.  43. 

(3)  3  De  Oex,  J.  &  S.  443 ;  32  Law  J.  Rep. 
Chanc.  311. 

(4)  49  Law  J.  Rep.  Chanc.  86 ;  Law  Rep. 
13  Ch.  D.  864. 

Vol.  69.— Chaso. 


specific  trust  as  well  as  to  a  mere  charge 
or  direction — Leonino  v.  Leonino  (5).  The 
cases  of  In  re  Flecke  (1)  and  In  re  Tre- 
vdyan (2)  were  not  decided  under  the 
Amendment  Act  of  1877  (40  &  41  Vict. 
c.  34). 

Kay,  J. — In  this  case  I  imderstand  the 
facts  to  be  that  the  testator,  the  owner  of 
considerable  property,  had  in  his  lifetime 
carried  on  a  large  business  as  a  baker.  He 
had  incurred  debts,  some  of  which  related 
to  his  business,  and  also  he  had  some 
private  debts,  of  which  a  portion — and  a 
very  large  portion — was  secured  by  mort- 
gages on  property  used  for  his  trade,  and 
also  on  property  not  used  for  his  trade. 
In  that  state  of  things  he  made  his  will, 
and  the  general  scheme  of  the  will  is  to 
give  his  trade-property  and  the  business 
itself  to  his  son  Bobert,  "  subject,  never- 
theless, to  and  charged,  in  exoneration  of 
the  rest  of  my  estate,  with  the  debts  and 
liabilities  owing  by  me  at  my  death  in 
connection  with  the  said  business,"  and 
also  subject  to  other  charges  which  he 
made  by  his  will.  Then  he  deals  with 
the  residue  of  his  estate,  real  and  per- 
sonal, by  giving  it  to  trustees,  upon  trust 
to  sell  and  convert,  and,  out  of  the  moneys 
produced  by  such  sale  and  such  part  of 
his  personsJ  estate  as  should  consist  of 
money,  to  pay  his  funeral  and  testamentary 
expenses  and  <' debts  other  than  those 
hereinbefore  provided  for,"  and  the  lega- 
cies, and  so  on,  and  then  he  gives  the 
ultimate  residue  on  certain  trusts  in  favour 
of  his  daughters. 

Now,  "other  than  those  hereinbefore 
provided  for,"  of  course  relates  to  the  pro- 
vision that  he  had  made  for  payment  of 
the  trade  debts,  in  exoneration  of  the  rest 
of  his  estate,  out  of  the  property  which  he 
had  given  to  his  son  Robert  Nevill.  In 
neither  part  of  the  will  has  he  mentioned 
mortgage-debts,  but  in  dealing  with  the 
property  he  had  given  to  Robert  Nevill 
he  does  include  in  that  property  all  the 
freehold  property  and  hereditaments  situ- 
ated at  Acton,  which  he  had  lately  pur- 
chased and  which  he  intended  to  adopt  for 
the  purposes  of  his  business,  and  aU  other 

(6)  48  Law  J.  Rep.  Chano.  217 ;  Law  Rep. 
10  Ch.  D.  460. 
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property  which  he  may  acquire  or  con- 
tract to  purchase  before  his  death  for  the 
purposes  of  his  business,  subject  as  to  such 
estate — ^that  is,  the  estate  he  had  contracted 
for  and  such  other  estate  as  he  might  have 
contracted  to  buy — to  any  purchase  or 
other  moneys  at  his  death  payable  in  re- 
spect thereof.  So  that  he  subjects  the 
estate  which  he  had  given  to  Robert 
Nevill  to  any  moneys  that  were  charged 
on  it  by  way  of  debt  or  lien,  and  also  sub- 
jects all  the  property  given  to  Robert 
Nevill  to  his  trade  debts,  without  saying 
whether  they  were  mortgage  or  other 
debts,  and  then  he  charges  the  residue  of 
his  real  and  personal  estate  with  all  other 
debts  except  his  trade  debts,  and  then  he 
gives  it  to  different  people.  The  scheme 
of  the  will,  therefore,  is  that  the  whole  of 
the  trade  property  is  given  to  Robert,  he 
paying,  in  exoneration  of  the  rest  of  the 
estate,  the  trade  debts ;  while  provision  is 
made  for  the  other  persons  out  of  what 
might  be  left  of  the  residue  of  the  real  and 
personal  estate  after  paying  the  debts 
other  than  trade  debts. 

Now  to  that  state  of  things  I  have  to 
apply  the  law  which  is  enacted  by  the 
series  of  statutes  called  Locke  King's  Acts. 
The  first  of  them,  the  17  &  18  Vict.  c.  113, 
provided,  shortly,  that  any  person  dying 
after  the  31st  of  December,  1854,  entitled 
to  any  estate  or  interest  in  any  land  or 
other  hereditaments  which  at  the  time  of 
his  death  should  be  charged  by  way  of 
mortgage,  if  he  should  not  by  his  will,  or 
deed,  or  other  document,  have  signified 
any  contrary  or  other  intention,  then  the 
heir  or  devisee  to  whom  the  estate  went 
was  to  be  primarily  liable  to  pay  the  debts 
in  exoneration  of  the  rest  of  the  testator's 
property.  Then  questions  arose  as  to 
what  was  a  sufficient  expression  of  a  con- 
trary or  other  intention ;  and  in  order  to 
assist  the  Court — an  assistance  which  was 
not  very  complete — ^another  Act  was 
passe<l,  the  30  k  31  Vict.  c.  69,  which 
provided  that  "a  general  direction  that 
the  debts  or  that  all  the  debts  of  the  tes- 
tator shall  be  paid  out  of  his  personal 
estate  shall  not  be  deemed  to  be  a  declara- 
tion of  an  intention  contrary  to,  or  other 
than  the  rule  established  by  the  said  Act, 
tmless  such  contrary  or  other  intention 
shall  be  further  declared  by  words  ex- 


pressly or  by  necessary  implication  re- 
ferring to  all  or  some  of  the  testator^s 
debts  or  debt  charged  byway  of  mortgage 
on  any  part  of  his  real  estate."  Thayt  is 
to  say,  paraphrasing  it,  a  mere  direction 
that  the  debts  or  all  the  debts  of  the  tes- 
tator are  to  be  payable  out  of  the  personal 
estate,  shall  not  be  i^ead  to  include  his ' 
mortgage-debts,  but  you  must  find  same 
other  indication  in  the  will,  either  ex- 
pressed or  by  necessary  implication,  which 
shews  that  mortgage-debts  are  included, 
and  that  the  mortgage-debts  are  to  be  paid 
out  of  the  personal  estate. 

Then,  again,  came  a  later  statute,  the 
40  <fe  41  Vict.  c.  34,  which  provided  that 
such  contrary  intention  should  not  be 
deemed  to  be  signified  by  a  charge  of  or 
direction  for  payment  of  debts  upon  or 
out  of  residuary  real  and  personal  estate, 
or  residuary  real  estate.  That  is  to  say,  a 
mere  charge  on  residuaiy  real  estate  or  a 
mixed  fund  of  residuary  real  and  personal 
estate  is  not  to  be  sufficient  indicaition  of 
the  contrary  intention. 

Now,  first  of  all,  have  I  got  here  the 
necessary  implication  or  expression  that 
these  debts  which  are  to  be  paid  out  of 
the  residuary  real  and  personal  estate 
include  mortgage  debts  t  If  I  understand 
rightly  the  scheme  of  the  will,  it  is  this : 
he  divides  his  debts  into  two  classes — ^his 
business  debts,  and  his  debts  other  than 
his  business  debts.  He  says  nothing  at 
all  about  mortgage  debts,  except  that  he 
indicates  in  one  part  of  his  wiU  that  the 
business  debts  are  to  include  all  moneys 
charged  by  way  of  vendor's  lien  on  the 
property  he  was  buying  or  might  there- 
aft^  buy  for  the  purpose  of  his  business ; 
but  it  could  not  be  possibly  denied,  I  think, 
that  if  there  had  been  business  debts 
secured  by  mortgage,  those  debts  would 
have  been  included  in  the  debts  which  the 
devisee,  Robert  Nevill,  had  to  pay.  That 
seems  to  me  almost  too  dear  for  argu- 
ment. They  are  none  the  less  business 
debts  because  secured  by  mortgages,  and 
the  classification  of  his  debts  as  business 
debts  and  debts  other  than  business  debts, 
if  it  includes  in  the  business  debts  any 
debts  that  are  secured  by  mortgage  being 
within  the  definition  of  business,  ex  neou- 
eitctU  there  must  be  included  in  the  other 
class — the  other  debts — debts  also  inconed 
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by  mortgage  wMch  are  not  businees  debts. 
In  short,  he  divides  his  debts  into  two 
classes,  business  debts  and  other  debts, 
which  is  the  same  thing  as  saying  business 
debts  and  private  debts  j  and  if  one  class 
include  mortgage  debts,  clearly  the  other 
class  must  include  mortgage  debts  too.  I 
cannot  see  how  it  is  possible  to  leave  out 
from  a  dassification  of  that  kind  mortgage 
debts.  Therefore  I  do  find,  not  in  express 
words,  but  at  any  rate  by  an  implication 
which  to  my  mind  is  absolutely  necessary, 
that  in  the  debts  which  are  to  be  paid  out 
of  the  residue  are  included  nlortgage  debts 
which  are  not  business  debts.  That  seems 
dear.  Then  comes  the  other  Act  and  the 
last  Act,  and  that  Act  says  that  where 
there  is  a  fund  of  residuary  real  and  per- 
sonal estate,  a  mere  charge  of  debts  on  the 
residuary  real  and  personal  estate  or  re- 
siduary real  estate  shall  not  of  itself  be 
enough  to  indicate  the  contrary  inten- 
tion. This  clearly  is  not  the  case  of  an 
ordinary  charge  of  debts  or  all  the  debts 
— ^it  does  not  matter,  but  the  word  "  all " 
is  not  here — on  the  real  and  personal 
estate.  The  difficulty  there  meant  to  be 
dealt  with  was  this.  Where  there  has 
been  a  charge  upon  the  personal  estate 
alone,  that  shall  not  indicate  the  contrary 
intention ;  but  if  there  be  a  charge  upon 
residuary  real  and  personal  estate,  that 
may  be  enough  to  indicate  a  contrary  in- 
tention. Says  the  Act  of  Parliament,  No ; 
the  addition  of  real  estate  in  the  charge, 
or  the  residuary  real  estate  when  alone 
included  in  the  diarge,  shall  not  be  enough 
to  indicate  the  contrary  intention. 

But  now  does  this  case  come  within  the 
mischief  intended  to  be  provided  against 
by  that  Acti  Here  I  have  not  got  a 
general  charge  of  debts  on  the  residuary 
real  and  personal  estate.  It  is  a  mixed 
fund.  The  residue  does  consist  of  real 
and  personal  estate.  The  mere  charge  of 
debts  generally  according  to  the  last 
Act  I  have  referred  to  would  not  be 
enough  to  indicate  a  contrary  intention ; 
but  I  have  not  a  mere  charge  of  debts. 
If  I  am  right  in  my  view  of  the  scheme 
of  this  will,  the  charge  made  by  this 
provision  as  to  the  residuary  estate  in- 
cludes all  the  private  mortgage  debts — I 
use  the  word  "  private  "  there  in  contra- 
distinction   to    business    debts — includes 
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mortgage  debts  which  are  private  debts ; 
that  satisfies  the  second  Act;  and  also  it 
is  not  a  general  charge  of  debts,  but  it  is 
a  direction  that  his  residuary  legatees  and 
devisees  shall  only  take  what  b  left  after 
payment  of  his  private  debts,  whether  they 
were  mortgage  debts  or  not.  If  that  be 
what  he  has  said  in  plain  words  in  his 
will,  the  Act  of  Parliament  does  not  pre- 
vent the  Court  from  carrying  out  the 
terms  of  the  will.  On  the  contrary,  each 
one  of  those  Acts  carefully  excludes  an 
intention  sufficiently  expressed  on  the  face 
of  the  will  to  the  contrary. 

I  therefore  come  to  this  conclusion,  that 
here  the  intention  of  the  testator  expressed 
on  the  £bu»  of  the  will  was  to  make  Robert 
Nevill  and  the  property  devised  to  Robert 
NeviU  subject  to  the  business  debts,  whe- 
ther mortgage  debts  or  not,  including  the 
vendor's  lien  which  he  has  expressly  men- 
tioned, and  that  he  gives  to  his  residuaiy 
legatees  nothing  whatever  except  what 
might  be  left  of  the  residuary  real  and 
personal  estate  after  paying  all  the  other 
debts — ^that  is,  the  private  debts,  whether 
mortgage  debts  or  simple  contract  debts. 
Now  I  have  arrived  at  that  conclusion 
from  the  meaning  of  the  testator  expressed 
in  his  will,  and,  as  I  have  said,  there  is 
nothing  in  the  Act  of  Parliament  which 
at  all  interferes  with  the  right  of  the 
Court  to  carry  out  the  expressed  intention 
of  the  testator  when  it  finds  that  suffi- 
ciently clearly  expressed.  I  confess  I  am 
largely  assisted  in  the  condusion  at  which 
I  have  arrived  by  the  two  cases  that  have 
been  cited — one,  the  case  before  Mr.  Jus- 
tice Chitty,  In  re  Trevdycm  (2),  and  the 
other,  the  case  of  In  re  Fleck  (1),  before 
Mr.  Justice  North.  It  is  said  that  neither 
of  those  cases  appears  to  have  been  dedded 
under  the  last  Act — ^that  is,  that  the  last 
of  the  three  Acts  of  Parliament  to  which 
I  have  referred  does  not  seem  to  have 
been  applicable  to  either  of  the  two  cases. 
But  that  seems  to  me  to  have  very  Uttle 
to  do  with  it,  because  the  purpose  of  that 
last  Act  was  merely  to  say,  where  there  is 
a  charge  on  the  residue  of  the  real  and 
personal  estate  or  the  real  estate  alone, 
that  by  itself  shall  not  be  suffident  to  in- 
dicate a  contrary  intention.  The  contrary 
intention,  as  indicated  from  the  whole 
scheme  of  the  will,  seems  to  me,  for  the 
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reasons  I  have  given,  to  shew  that  the 
residuary  estate  was  to  bear,  and  bear  in 
exoneration  of  the  rest  of  the  estate,  the 
debts  other  than  the  business  debts. 

Now  I  confess  I  felt  some  difficulty 
during  the  argument  arising  from  this, 
that  in  the  case  of  the  gift  to  Robert 
Nevill  of  the  business  and  the  business 
premises,  the  testator  does  say  in  so  many 
words  that  that  property  is  to  bear  the 
business  debts  "in  exoneration"  of  the 
rest  of  the  estate ;  and  when  he  comes  to 
deal  with  the  residue  he  does  not  repeat 
those  words  "in  exoneration,"  but  he 
devotes  the  residue  to  the  payment  of  all 
the  private  debts,  but  does  not  say  in 
exoneration  of  the  estate  given  to  Robert. 
But  to  my  mind  the  absence  of  those 
words  does  not  create  so  much  difficulty 
as  at  first  I  thought  it  must.  It  is  im- 
possible to  suppose  that  the  intention  of 
the  testator  was  to  burden  Robert  with 
all  the  business  debts,  and,  besides  that, 
with  the  private  debts,  or  such  of  the  pri- 
vate debts  as  were  charged  upon  the 
mortgage  of  the  business  property,  because 
he  distinctly  says  the  business  debts  are  to 
be  paid  out  of  Robert's  estate,  and  paid 
exclusively  thereout  in  exoneration  of  the 
rest  of  the  estate,  and  the  other  debts  are 
to  come  out  of  the  residue  of  the  real  and 
personal  estate.  It  seems  to  me  that  the 
repetition  of  the  words  "in  exoneration" 
would  have  been  unnecessary,  and  that 
the  absence  of  those  words  does  not  create 
any  doubt  or  difficulty  as  to  what  the  real 
intention  of  the  testator  as  expressed  by 
his  will  was — ^namely,  to  divide  his  debts 
into  two  classes,  and  make  the  property 
devised  to  Robert  Nevill  pay  one  class, 
and  make  what  he  calls  the  i*esidue  of  his 
real  and  personal  estate  pay  the  other 
class  of  debts.  That,  I  conceive,  was  his 
intention.  That  seems  to  me  sufficiently 
expressed,  and,  in  my  opinion,  the  Acts 
which  have  been  referred  to  do  not  in  the 
least  degree  interfere  with  that  construc- 
tion of  the  will. 

There  will  be  a  declaration  that  the 
debt  due  by  the  testator  to  his  bankers, 
secured  by  the  indentures  and  deposit  in 
the  summons  mentioned,  ought  to  be 
borne  by  the  assets  of  the  testator  other 
than  those  bequeathed  to  his  son  Robert, 
in  exoneration  thereof.    The  costs  of  all 
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parties  of  this  application  will  be  paid  out 
of  residue,  the  costs  of  the  p]ainti£b  as 
between  solicitor  and  client. 


Solicitors — A.  Lawrence  Houldcr,  for  plaintiffs ; 
Snow,  Snow  &  Fox,  for  the  son. 


[IN  THE  COURT  OP  APPEAL.] 
LiNDLET,  L.J.^ 

BowEX,  L.  J.    I  In  re  davub. 

1890.  C  ISSABD   V.   DAVIEB. 

April  23.     ; 

Practice — Evidence  on  Enquiry  at  Cham,' 
here — Order  for  Cross-examination — Time 
for  closing  Evidence — Discretion  of  Judge, 

As  there  is  no  provision  in  the  Rules  of 
the  Supreme  Courts  1883,  fixing  the  time 
at  which  the  evidence  is  to  dose  on  any 
enquiry  in  chambers,  the  matter  is  one  in 
the  discretion  of  the  Judge.  In  the  cham- 
bers of  Chittt,  J.,  the  general  practice  {not 
as  a  hard  cmdfast  rule)  is  thaA  the  evidenee 
must  be  closed  before  cm  order  for  the  crose- 
examination  of  one  of  the  parties  to  an  en- 
quiry wHl  be  made;  and  after  the  crose- 
examnnation  of  one  party,  the  other  party 
vnll  notbe  aUovoed  to  file  further  affidavits; 
and  the  Court  tmU  not  interfere  vnth  this 
practice  except  wnder  special  eircumetaincee. 

Decision  of  Cbjtty,  J.,  ajfirmed. 

This  was  an  appeal  from  a  decision  of 
Chitty,  J. 

The  plaintiff  in  this  action  was  the 
surviving  trustee  of  the  will  of  the  testator 
Davies.  The  defendants  were  the  execu- 
tors of  the  residuary  legatee.  An  account 
had  been  taken  between  the  plaintiff  and 
the  residuary  legatee,  and  the  plain- 
tiff had  given  a  promissory  note  for 
the  amount  shewn  to  be  due  to  the 
legatee.  The  plaintiff  brought  this  action 
to  set  aside  the  promissory  note  and  to 
have  accounts  taken.  By  the  judgment 
in  the  action  accounts  were  directed  to  be 
taken.  Accounts  were  delivered  by  the 
plaintiff  and  gone  into  by  the  chief  clerk, 
and  the  defendants  obtained  an  order  for  the 
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cross-examination  of  the  plaintiff,  and  the 
cross-examination  took  place.  Afterwards 
the  defendants  desired  to  adduce  further 
evidence,  including  certain  affidavits  which 
had  been  obtained  before  the  cross-exami- 
nation of  the  plaintiff  took  place,  but  had 
not  been  filed,  and  the  chief  clerk  refused 
to  admit  further  evidence. 

The  general  practice  in  chambers  is  that 
the  evidence  on  an  enquiry  must  be  com- 
plete before  an  order  will  be  made  for  the 
cross-examination  of  a  party  to  it,  and  it 
appeared  that  when  the  defendants  ap* 
plied  for  the  order  for  the  cross-examina- 
tion of  the  plaintiff,  the  plaintiff's  solicitor 
pointed  out  that  the  defendants  could  not 
adduce  further  evidence  after  the  cross- 
examination. 

The  defendants  took  out  a  summons 
before  Chitty,  J.,  for  leave  to  file  further 
evidence  in  answer  to  enquiries,  and 
the  accounts  delivered  by  the  plaintiff; 
or,  in  the  alternative,  for  liberty  to  file 
evidence  generally,  notwithstanding  the 
cross-examination  of  the  plaintiff  upon 
his  accounts  had  taken  place. 

Chitty,  J.,  refused  the  application,  on 
the  ground  that,  although  there  was  no 
hard  and  fiust  rule,  the  general  practice  in 
chambers  was  not  to  make  an  order  for 
cross-examination  until  the  evidence  was 
complete,  and  that  after  the  cross-exami- 
nation had  taken  place  no  further  evi- 
dence would  be  allowed  to  be  adduced 
except  under  special  circumstances.  The 
refusal  would  not  prejudice  the  defendants 
if  they  could  shew  special  circumstances. 

The  defendants  appealed  from  this 
decision. 

Swinfen  Eady,  for  the  appellants. — 
We  are  entitled  as  of  right  to  file  these 
affidavits  after  the  cross-examination  of 
the  plaintiff  has  taken  place;  we  must 
certainly  be  entitled  to  file  those  which 
were  miade  before  the  cross-examination 
took  place  but  were  not  then  filed.  If 
we  are  not  entitled  of  right  to  file  these 
affidavits,  then  our  position  is  caused 
through  a  slip,  and  we  are  entitled  to  have 
the  slip  put  right ;  the  slip  was  that  the 
defendants  considered  that  they  had  a 
right  to  file  further  evidence  after  the 
cross-examination  of  the  plaintiff  had 
taken  place.     [He  cited  and  referred  to 
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Muir  V.  Kirby  H),  In  re  Chifferid  (2), 
Concha  v.  Concka  (3),  and  In  re  Lordle 
Estate;  Lord  v.  Lord  (4);  Rules  of 
Supreme  Court,  1883,  Order  XXXVII. 
rule  21,  Order  XXVIII.  rules  26-28.] 

RomeTy  Q.C.y  and  McSwinney^  for  the 
respondent,  were  not  called  upon. 

LiNDLEY,  L.J. — I  wish  to  say  at  once 
tiiat  anything  which  may  £gl11  from  me 
now  is  without  prejudice  to  any  applica- 
tion for  further  time  to  file  affidavits 
which  the  defendants  may  make  on  special 
grounds. 

The  appeal  has  been  argued  on  the 
ground  that  the  order  of  Mr.  Justice 
Chitty  is  wrong,  because  it  is  not  war- 
ranted by  the  rules  and  is  contrary  to 
the  general  practice. 

There  is  no  rule  expressly  dealing  with 
this  matter ;  but  I  have  no  doubt  that,  as 
Mr.  Justice  North  held  in  In  re  Chifferid 
(2),  the  Judge  in  chambers  has  power  to 
fix  a  time  for  the  closing  of  the  evidence, 
but,  independently  of  that,  there  is  no  pro- 
vision in  the  rules. 

It  has  been  found  convenient  in  cham- 
bers to  lay  down  the  rule,  that  under 
ordinary  circumstances,  if  a  party  wishes 
to  cross-examine  a  witness,  he  must  put 
in  all  his  evidence  first.  There  is  no 
general  hard  and  fiist  rule,  but  that  prac- 
tice has  been  found  to  work  well,  and 
there  is  no  reason  why  we  should  dis- 
courage it. 

That  practice  is  well  known  and  under- 
stood, and  every  one  who  is  familiar  with 
the  practice  in  chambers  knows  that  he 
cannot  get  an  order  to  cross-examine  until 
all  the  evidence  has  been  put  in,  and  Mr. 
£ad3r's  client  was  warned  by  the  plaintiff's 
solicitors  that  if  he  obtained  an  order  to 
cross-examine  he  would  not  be  allowed  to 
put  in  further  evidence,  and  it  was  on 
that  understanding  that  the  chief  clerk 
made  the  order.  We  are  asked  to  con- 
demn that  practice.  If  a  hard  and  fast 
rule  had  been  laid  down,  I  should  con- 
demn it ;  but  that  is  not  so,  and  I  think 
the  practice  is  a  good  one.    Mr.  Justice 

(1)  32  Solicitors'  Journal,  139. 

(2)  36  W.K.  806. 

(3)  Law  Rep.  11  App.  Cos.  641. 

(4)  85  Law  J.  Rep.  Chanc.  683 ;  Law  Hep. 
2  Eq.  605. 
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Chitty  considered  he  had  a  discretion,  and 
as  no  special  grounds  were  alleged  why  he 
should  depart  firom  the  ordinary  practice, 
he  refused  to  do  so,  and  I  am  of  opinion 
that  he  exerdised  his  discretion  rightly. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  am  impressed  hy  the  fact  that  Mr. 
Eady  asks  us  to  set  him  at  large,  without 
shewing  any  special  circumstances  upon 
which  he  might  be  entitled  to  the  in- 
dulgence of  the  Court.  The  rules  are 
silent  as  to  this  matter,  and  therefore  it  is 
left  to  the  discretion  of  the  Judge  to  fix 
the  time  when  the  cross-examination  of 
a  particular  witness  is  to  take  place  in 
each  case,  and  so  it  should  be.  That  being 
80,  it.  is  obviously  for  the  convenience  of 
business  to  say  that,  as  a  general  rule,  in 
the  absence  of  special  circumstances,  cross- 
examination  is  not  to  take  place  until  the 
evidence  is  complete,  and  that  after  cross- 
examination  no  fresh  evidence  can  be 
adduced.  This  is  not  a  hard  and  fSast 
rule,  and  it  may  hereafter  be  necessary  to 
give  the  defendants  leave  to  add  to  their 
evidence.  It  has  always  been  accepted  by 
the  Court  of  Appeal  that  a  Judge  who 
has  a  discretion  reposed  in  him  as  to  a 
particular  matter  can  intimate  to  practi- 
tioners who  come  before  him  every  day  the 
lines  on  which  in  ordinary  cases  he  should 
exercise  his  discretion,  without  laying  down 
any  hard  and  fast  rule. 

I  have  no  doubt  that  here  the  solicitors 
before  the  chief  clerk  well  knew  the  prac- 
tice. The  attention  of  one  was  called  to 
it  by  the  other.  The  chief  clerk  and  the 
representatives  of  the  clients  before  him 
must  have  understood  that  each  was 
aware  of  the  usual  practice.  We  cannot, 
therefore,  set  the  defendants  at  large  with- 
out special  reasons.  They  took  the  order 
on  the  terms  that  the  usual  practice  would 
be  adopted. 

Appeal  dismissed. 


Solicitors— Minsball-Pany,  Jones,  Woosnam  & 
Smith,  agents  for  Martin  Woosnam,  New- 
town, Montgomeryshire,  for  appellants ; 
Talbot  &  Quayle,  agents  for  Talbot  &  Watkins, 
Newtown,  Montgomeryshire,  for  respondent. 


13.    ) 


THB  CORPORATION  OF  BACUP 
V,  SMITH. 


CHirrY,  J. 

1890, 
April  23 

Local  Government — Paving  of  Streets — 
Notice  to  "  Ovmer  "  —  Validity  —  PvUic 
Health  Act,  1875  (38  d&  39  Via,  c.  55), 
ss.  150  and  4. 

The  term  ^^  oumerj*  as  defined  in  section 
4  of  the  PfMic  Health  Act,  1875,  does  not 
ifidiide  a  receiver  of  rents  and  profits  ap- 
pointed hy  the  Cowrtj  and  service  on  him  of 
a  notice  under  section  150  of  the  Act  is 
invalid. 

Adjourned  summons. 

The  plaintiff,  who  were  the  urban 
authority  for  the  Borough  of  Bacup,  on 
the  8th  of  July,  1886,  served  upon 
J.  Hitchen,  who  had  been  appointed,  by 
order  of  the  Court  in  an  action,  receiver 
of  the  rents  and  profits  of  certain  pre- 
mises, a  notice  under  section  150  of  the 
Public  Health  Act,  1875,  requiring  him 
to  level,  iScc.,  and  make  good,  part  of  a 
road  upon  which  such  premises  abutted. 
This  notice  not  having  been  complied 
with,  the  plaintiffs  executed  the  works 
mentioned  therein,  and  the  proportion  of 
the  expense  so  incurred  and  payable  in  re- 
spect of  these  premises  wajs  asoertained 
under  the  section  at  356/.  I2s.  2d.  Notice 
of  this  apportionment  of  the  expense  was, 
on  the  28th  of  November,  1887,  served  cm 
J.  Hitchen,  but  he  repudiated  all  lia- 
bility in  respect  thereof,  whereupon,  on 
the  29th  of  March,  1888,  a  demand  for 
payment  of  the  same  was  served  on  him 
in  accordance  with  section  257  of  the  Act, 
with  a  threat  of  legal  proceedings  in  de- 
fault of  compliance. 

By  an  order  of  the  10th  of  December, 
1888,  made  in  the  action,  in  which  Hitchen 
had  been  appointed  receiver,  the  present 
plaintiflfe  were  given  liberty,  notwithstand- 
ing the  appointment  therein  of  a  receiver, 
to  bring  any  action  to  enforce  any  right 
they  might  have  under  the  Act  in  respect 
of  the  works  mentioned  in  the  notice ;  and 
they  accordingly  brought  this  action  by 
oiiginating  sunmions  against  the  trustees 
of  the  will  of  the  testator,  whose  estate 
was  the  subject  of  the  former  action, 
asking  for  an  order  directing  an  account 
of  what  was  due  to  them  in  respect  of  the 
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apportioned  expenses,  and  that  their 
charge  for  the  same  on  the  premises 
tmder  section  257  of  the  Act  should  be 
enforced  by  a  sale  in  defJEtult  of  payment. 

Upjohn,  for  the  plaintiffs. — Service  of 
the  notice  of  the  8th  of  July,  1886,  on 
J.  Hitchen  was  sufficient  under  section 
150  of  the  PubUc  Health  Act,  1875,  for, 
as  agent  to  collect  the  rents,  he  is  within 
the  definition  of  "  owner  "  in  section  4 — 
EddUaton  v.  Francis  (1),  Peek  v.  The 
Waterloo  Board  of  Ilealt/i  (2),  Cook  v. 
Montagu  (3),  and  Tlie  Mayor  dx.  of 
St,  Hden'a  v.  Kirkham  (4). 

Byme^  Q.G.,  and  Warrington,  for  the 
defendants. — A  receiver  appointed  by  the 
Court  is  neither  agent  nor  trustee  for  any 
other  person  within  the  definition  in  sec- 
tion 4 — c/I.the  definition  of  this  term  in 
section  2  of  the  Nuisances  Removal  Act 
for  England,  1855  (18  &  19  Vict.  c.  121) 
— ^which  was  wider,  and  which  is  re- 
pealed by  the  Act  of  1875— and  in  sec- 
tion 250  of  the  Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  where 
the  definition  is  similar  to  that  of  the  Act 
of  1875,  and  does  not  mention  a  receiver  or 
sequestrator  appointed  by  the  Court. 

Upjohn,  in  reply.  —  By  reading  the 
words  in  section  4,  "  whether  on  his  own 
account  or  as  agent  or  trustee  for  any 
other  person,"  as  in  brackets,  the  term 
"  owner "  includes  any  one  receiving  the 
rack-rent  of  the  premises. 

Chitty,  J. — It  is  admitted  that  no 
charge  has  been  created  unless  the  notice 
was  a  good  one.  Whether  it  was  good 
depends  on  section  4  of  the  Public  Health 
Act,  1875.  This  Ls  a  defining  section, 
and  in  the  long  list  of  terms  there  given 
the  word  "  owner  "  occurs,  and  it  is  de- 
fined as  '^  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or  pre- 
mises in  connection  with  which  the  word  is 
used,  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent." 

(1)  7  Com.  B.  Rep.  N.S.  668. 

(2)  2  H.  &  C.  709  ;  33  Law  J.  Rep.  M.C.  11. 

(3)  41  Law  J.  Bep.  M.C.  149;  Law  Rep. 
7  Q.B.  418. 

(4)  Law  I<ep.  16  Q.B.  D.  403. 
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The  notice  here  was  served  on  the  r^ 
ceiver  appointed  in  an  action  by  the  Court. 
Now  a  receiver  is  not  in  the  position  of 
agent  for  other  persons,  nor  is  he  a  trus- 
tee.    He  is  appointed   by  order  of  the 
Court ;  he  is  responsible  to  the  Court,  and 
cannot  obey  the  orders  of  any  party  to 
the  action,  and  in  no  sense  can.  he  be  said 
to  be  the  agent  of  the  parties,  at  whose 
suit  or  at  the  suit  of  one  of  whom  he  has 
been  appointed.     Now  I  am  not  at  liberty 
to  change  the  words  used  in  this  section — 
agent  or  trustee — so  as  to  make  them  in- 
clude a  person  who  has  not  this  capacity. 
To  do  so  would  be  to  usurp  legislative 
power.     And  it  is  to  be  borne  in  mind 
that  what  I  have  to  construe  is  itself  a 
defining  section,  which,  in  oi*der  to  avoid 
ambiguity,  defines  the  term  in  question 
with  the  object  of  making  its  meaning 
clear.  Mr.  Upjohn  ingeniously  argued  that 
the  words,  '^  whether  on  his  own  account  or 
as  agent  or  trustee  for  any  other  person," 
in  the  section  should  be  considered  as  in 
brackets,  so  as  to  make  the  term  "  owner  " 
equivalent  to  any  person  who  is  in  receipt 
of  the  rack-rent )  but  he  had  to  admit  that 
if  this  were  the  meaning  of  the  language 
used,  it  could  not  be  said  that  a  mere  rent 
collector  was  an  "  owner  "  within  the  sec- 
tion, because  it  is  dear  from  the  autho- 
nties  and  the  other  sections  of  the  Act 
that  the  person,  whoever  he  may  be,  who 
is  '^  owner ''  within  this  clause  is  person- 
ally liable.     It  is  argued  that  I  am  to 
read  these  words  in  brackets  as  having 
been  inserted  with  the  view  of  extending 
the  case  of  owners  to  persons  who  would 
not  otherwise  come  within  it,  but  I  can- 
not adopt  this  construction.     Therefore, 
upon  the  construction  of  this  clause,  I 
hold  this  notice  was  not  a  good  notice. 
Curiously  enough,  the  defendant's  conten- 
tion that  a  receiver  appointed  by  the  Court 
does  not  come  within  the  words  used  in 
this  section  receives  additional  force  from 
legislation — namely,   the   Nuisances   Re- 
moval Act  for  England,  1855  (18  k  19 
Vict.  c.  121),  which,  by  section  2,  defines 
'^ owner"  in  terms  similar  to  those  used 
in  the  Act  of  1875,  with  this  remarkable 
difference,  that  after  agent  or  trustee  are 
inserted  the  words,  "or  as  receiver  or 
sequestrator  appointed  by  the  Court  of 
Chancery,  or  under  any  order  thereof," 
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and  for  the  purposes  of  this  Act  it  was  of 
course  held  that  a  receiver  came  within 
the  term  "owner."  But  this  Act  was 
repealed  by  the  Act  of  1875,  so  that  at 
this  date  the  Legislature,  having  before 
it  the  wider  definition  of  this  Act,  left 
these  words  out  of  the  definition  in  this 
latter  Act.  And  there  is  this,  too,  which 
shews  even  more  strongly  that  the  Legis- 
lature's attention  was  directed  to  the 
terms  of  this  definition,  for  in  the  Act 
immediately  preceding  the  other — ^namely, 
18  k  19  Vict.  c.  120.  s.  250— occurs  a  de- 
finition of  "  owner  "  which  does  not  include 
a  receiver  or  sequestrator,  being  expressed 
precisely  as  in  the  Act  of  1875,  and 
omitting  the  words  "  receiver  and  seques- 
trator appointed  by  the  Court."  And 
they  were  omitted  in  the  Act  of  1875 
advisedly,  because  great  hardship  might 
have  been  caused  to  a  receiver  or  se- 
questrator, who  is  not  always  appointed 
in  a  suit  to  which  the  owner  of  the  pre- 
mises affected  is  a  party — for  instance,  in 
the  case  of  a  mortgage  by  a  tenant  for  life 
of  his  life  estate,  where  the  mortgagee  pro- 
cures the  appointment  of  a  receiver,  and 
then  the  tenant  for  life  dies.  Under  the 
construction  which  is  contended  for,  the 
receiver  would  be  "owner"  within  the 
Act  of  1875,  and  as  such  he  would  be 
personally  liable,  though  without  any  fund 
to  look  to  for  his  indemnity.  I  hold, 
therefore,  that  the  notice  given  in  this 
case  was  bad.  I  may  add  that  the  Legis- 
lature has  provided  for  the  service  of  the 
notice  under  section  267,  by  posting  it  on 
the  property  itself. 


Solicitors— Woodcock,  Byland  k.  Parker,  agents 
for  Woodcock  k,  Sons,  Haslingden,  for  plain- 
tiffs ;  Torr,  Janeways,  Qribble  k,  Oddic,  agents 
for  Eastwoods  k,  Satclitfes,  Todmorden,  for 
defendant. 


North,  J. ' 

1890. 
Feb.  22. 


In  re  ca&lisub. 

CLBGO. 


CLEGG    V. 


Arbitration — Agreement  to  refer  Matters 
in  Dispute — QiLestion  of  Law — Staying 
Legal  Proceedings — Discretion  of  Court — 
Arbitration  Act,  1889  (52  <£-53  Vict.  c.  49), 
88.  4  cmd  19. 

A  deed  made  between  four  partners  con- 
tained a  clause  providing  tha4,  whenever 
any  difference  should  arise  between  all  or 
any  of  the  part9iers,  or  bettoeen  any  of 
them  and  the  executors  of  any  other  or 
others  of  them,  touching  the  construction 
of  the  deed,  or  anything  therein  contained, 
or  any  accoimt,  valuation,  <i&c.,  or  any 
other  t/iing  in  amywise  relating  to  the  part- 
nership, or  iJie  business  or  affairs  thereof 
suchdisputeshouii  be  referred  to  arbitration, 
purstuint  to  the  provisions  of  the  Common 
Law  Procedure  Act,  or  any  then  subsisting 
statutory  modification  thereof  After  the 
death  of  two  of  Hie  partners,  Hie  executors 
of  one  of  them  commenced  an  action 
against  t/ie  two  surviving  partners  and 
the  executors  of  the  other  deceased  partner, 
claiming  payment  from  the  defendants, 
jointly  and  severally,  of  a  sum  alleged  by 
the  plaintiffs  to  be  due  to  them  as  executors 
in  respect  of  t/ieir  testato/s  share  and  in- 
terest in  t/te  partiiership.  Before  delivery 
of  any  defence,  two  of  tJ^  defendants  took 
out  a  summons  asking  that,  pursuant  to 
section  II  of  the  Common  Law  Procedure 
Act,  1854,  all  proceedings  in  the  action 
might  be  stayed  and  the  matter  in  dispute 
referred  to  arbitration.  The  summons 
came  on  for  hearing  after  the  day  when 
t/ie  Arbitration  Act,  1889,  came  into  opera- 
tion. The  Court,  in  eocercise  of  the  discre- 
tion conferred  upon  it  by  section  4:  of  the 
Act,  ordered  the  summons  to  stand  over 
until  after  the  delivery  of  the  defences,  in 
order  thai  the  parties  might  have  an  oppor- 
tunity of  then  applying  to  the  Court  to 
decide  any  question  of  law  raised  by  the 
pleadings,  before  referring  the  matter  to 
an  arbitrator  to  decide  any  question  of 
account. 

Adjourned  siunmons. 

A  deed  of  partnership  between  Henry 
Carlisle,  William  Gle^,  William  Hutchin- 
son Clegg,  and  Geoige  Earby,  dated  the 
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3rd  of   Februaiy,    1879,  contained   the 
following  clause : — 

"Whenever  any  doubt,  difference,  or 
dispute  shall  hereafter  arise  between  all 
or  any  of  the  partners,  or  between 
any  of  them,  and  the  executors  or 
administrators  of  any  other  or  others 
of  them,  or  between  their  respective  exe- 
cutors or  administrators,  touching  the 
construction  of  these  presents,  or  any- 
thing herein  contained,  or  any  account, 
valuation,  sale,  or  division  of  assets  or 
liabilities,  or  any  other  thing  in  anywise 
relating  to  this  partnership,  or  the  busi- 
ness or  affidrs  thereof,  such  doubt,  differ- 
ence, or  dispute  shall  be  reduced  into 
writing,  and  be  referred  to  two  arbitra- 
tois,  or  their  umpire,  pursuant  to,  and  so 
as,  with  regard  to  the  mode  and  conse- 
quence of  such  reference,  and  in  all  other 
respects,  to  conform  to  the  provisions  in 
that  behalf  contained  in  the  Common 
Law  Procedure  Act,  or  any  then  subsist- 
ing statutory  modification  thereof/' 

William  Clegg  died  on  the  24th  of 
August,  1887,  having  by  his  will  appointed 
the  plaintiffs,  Mary  Ann  Jane  Olegg 
and  Edward  Carlisle,  and  William  Hut- 
chinson Clegg  and  George  Kirby,  two  of 
the  defendants,  executors  and  trustees 
thereof. 

After  the  death  of  William  Clegg  the 
partnership  business  was  carried  on  by 
Henry  Carlisle,  and  the  defendants  Wil- 
liam Hutchinson  Clegg  and  George  Kirby, 
as  co-partners. 

Henry  Carlisle  died  on  the  10th  of 
March,  1889,  having  by  his  will  appointed 
the  defendants  Charles  Henry  Carlisle 
and  John  Webster  Carlisle  executors 
thereof.  After  the  death  of  Henry  Car- 
lisle the  said  business  was  carried  on  by 
the  defendants  William  Hutchinson  Clegg 
and  George  Kirby  as  co-partners. 

The  writ  in  the  action  was  issued  on 
the  21st  of  November,  1889.  By  their 
statement  of  claim  the  plaintiffs,  as  exe- 
cutors of  William  Clegg,  alleged  that, 
under  a  general  account  and  valuation  of 
the  assets  and  liabilities  of  the  partner- 
ship, which  were  made  on  the  30th  of 
June,  1887,  the  amount  due  to  his  exe- 
cutors on  the  24th  of  August,  1887,  in 
respect  of  his  share  and  interest  in  the 
partnership,  amounted  to  30,119^.,  and 
Vol.  59.^Cujlsc, 


that  of  that  amount  the  sum  of  28,34U. 
still  remained  owing  to  the  executors  of 
William  Clegg. 

The  plaintiff  claimed  a  declaration  that 
the  defendants  William  Hutchinson  Clegg 
and  George  Kirby,  and  the  defendants 
Charles  Henry  Carlisle  and  John  Webster 
Carlisle,  as  executors  of  Henry  Carlisle, 
were  jointly  and  severally  liable  to  pay  to 
the  plaintiff  the  sum  of  28,34H.,  with 
interest,  or  to  have  an  account  taken  of 
what  was  due  from  the  defendants  to  the 
plaintiffs,  and  an  order  for  payment  ac- 
cordingly, either  of  the  28,341/.,  with  in- 
terest, or  of  what  should  be  foimd  due  on 
taking  the  account. 

On  the  20th  of  December,  1889,  this 
sununons  was  taken  out  by  the  defen- 
dants, Charles  Henry  Carlisle  and  John 
Webster  Carlisle,  asking  that,  pursuant 
to  section  11  of  the  Common  Law  Proce- 
dure Act,  1854,  all  proceedings  in  the 
action  might  be  stayed,  the  matters  there- 
in in  difference  between  the  parties  hav- 
ing been  agreed  to  be  referred  to  arbitra- 
tion. No  statement  of  defence  had  been 
delivered. 

ffomeU,  for  the  summons. — In  Randeg- 
ger  v.  Holmea  (1)'  it  was  held  that  when 
parties  to  an  instnunent  had  agreed  to 
refer  their  differences  to  arbitration,  it 
was  no  answer  to  an  application  for  a 
stay  of  proceedings  that  the  difference 
was  one  of  law  as  to  the  construction  of 
the  instrument.  That  case  was  decided  on 
section  11  of  the  Conmion  Law  Procedure 
Act,  1854,  which  is  now  superseded  by 
section  4  of  the  Arbitration  Act,  1889. 

CozeTis-Uardijy  Q,C,,  and  Smvfen  Eady^ 
for  the  plaintiflfe. — The  Court  has  a  dis- 
cretion in  the  matter — Lyon  v.  Johnaoii 
(2).  The  question  is  a  mere  question  of 
law,  and  ought  to  be  decided  by  the 
Court. 

Napier  Iliggins,  Q'C,  and  Benn,  for 
the  other  defendants. 

North,  J. — So  fer  as  I  can  judge  at 
present,  there  is  only  a  question  of  law  to 
be  decided.  It  would  be  absurd  to  refer 
that  question  to  an  arbitrator,  who  would, 

(1)  Law  Rep.  1  C.P.  679. 

(2)  68  Law  J.  Rep.  Chanc.  626 ;  Law  Rep. 
40  Ch.  D.  579. 
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in  all  probability,  invoke  the  ofmiion  of 
the  Court  under  section  19.  I  have  a 
discretion  under  section  4,  and  I  think 
the  best  course  will  be  to  try  the  question 
of  law  first.  I  will  not  dismiss  the  sum^ 
mons  now,  but  I  will  order  it  to  stand 
over  until  after  the  defences  have  been 
delivered.  It  will  then  appear  what 
point  of  law  arises.  When  the  defences 
have  been  delivered,  any  of  the  parties 
can  apply  to  me  to  decide  the  point  of 
law.  If,  after  that  point  has  been  decided, 
any  question  of  account  remains,  I  can 
refer  it  to  an  arbitrator  to   settle  the 


Solicitors— Merriman,  Pike  &  Merriman  ;  J,  E. 
Phillips ;  Snow,  Snow  &  Fox. 


Stirling,  J. 

1890.  y  GRIFFITH  V,   POUND. 

April  30. 

Practice — Parties  —  NumerotLS  Persona 
/laving  the  same  Interest  —  Foreclosure 
Action — Persons  interested  in  the  Equity 
of  Redemption — Rules  of  Supreme  Courts 
1883,  Order  XVI.  rule  9. 

In  a  foreclosure  action  an  order  had 
been  made  in  chambers j  under  Order  XVI, 
rule  9,  authorising  two  of  a  large  class 
of  persons,  all  having  the  same  interest  in 
the  equity  of  redemption,  to  defend  in  the 
action  on  behalf  and  for  the  benefit  of  the 
others : — Held,  that  a  foreclosure  order 
covM  not  be  vuxde  unless  all  the  persons 
interested  in  the  equity  of  redemption  were 
parties  to  the  action. 

This  was  an  originating  summons  under 
Order  LV-  rule  6a,  for  the  foreclosure 
of  six  mortgages,  all  executed  in  favour  of 
the  plaintiffs  by  one  King,  who  had  since 
become  bankrupt,  upon  various  properties 
belonging  to  him. 

The  defendant  Found  had  purchased 
the  equity  of  redemption  in  some  of  the 
mortga^d  properties,  and  the  Billiter 
Street  Offices  Company  (Limited)  had 
purchased  the  equity  of  redemption  in 
another.     The  company  had  issued  mort- 


gage debentures  charging  (inter  alia)  this 
property.     It  was  now  in  hquidation. 

On  the  18th  of  Januaiy,  1890,  an  order 
was  made  by  Stirling,  J.,  in  chambers, 
upon  the  application  of  the  plaintiffs,  under 
Order  XVI.  rule  9,  authorising  two  of  the 
thirty-eight  mortgage  debenture-holders  of 
the  company  to  defend  in  the  action  on 
behalf  and  for  the  benefit  of  the  others. 

Graham  Hastings,  Q,C.,  and  Ingle  Joyee^ 
for  the  plaintiff. 

Swinfen  Body,  for  the  two  debenture- 
holders. 

Chaduyyck  Hecdey,  for  the  liquidator  of 
the  company. 

George  Henderson,  for  the  defendant 
Found. — ^No  foreclosure  order  can  be  made 
in  the  action  as  at  present  constituted. 
The  two  debenture-holders  cannot  repre- 
sent the  class  in  a  foreclosure  action,  for, 
as  a  general  rule,  all  persons  who  have  an 
interest  in  the  right  of  redemption  must 
be  joined  as  parties  in  such  an  action — 
Fisher  on  Mortgage  (3rd  ed.  vol.  2,  p.  883 ; 
4th  ed.  p.  811),  and  Moore  v.  Morton  (1). 
Frobably  the  best  thing  for  all  parties 
would  be  a  sale  of  the  whole  of  the  mort- 
gaged property,  for  which  any  party  can 
apply  under  section  25,  sub-section  2  of 
the  Conveyancing  Act,  1881.  That  sec- 
tion seems  to  contemplate  all  the  persons 
interested  in  the  equity  of  redemption 
being  parties  to  the  action. 

Exceptions  to  the  rule  that  all  the 
persons  interested  are  necessary  parties  to 
an  action  have  been  created  by  15  &  16 
Vict.  c.  86.  s.  42,  rule  9,  and  by  Order  XVI. 
rules  8  and  9  of  the  Rules  of  1883.  In 
Frcmds  v.  Harrison  (2),  which  was  a  case 
under  rule  8,  North,  J.,  held  that  a 
second  mortgagee  who  was  a  trustee  could 
not  properly  represent  his  cestuis  que  truH 
as  defendant  to  a  foreclosure  action  by  the 
prior  mortgagee.  Tlie  same  principle 
applies  to  a  case  under  rule  9.  [He  also 
referred  to  Pearce  v.  Morris  (3).] 

Talbot  Crossfidd,  for  the  trustee  in 
bankruptcy  of  King. 

F,  W,  Pember,  for  a  second  mortgagee. 

Graham  Hayings,  Q,C.,  in  reply. — ^The 

(1)  W.N.  1886. 196. 

(2)  Ante,  p.  248 ;  Law  Bep.  43  Ch.  D.  183. 

(3)  39  Law  J.  Rep.  Ohanc.  842;  Law  Rep. 
6  Ohanc.  227. 
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ordeac  was  made  in  the  presence  of  Mr. 
Pound|  who  has  taken  no  steps  to  get  it 
upset.     He  cannot  object  to  it  now. 

Sxi&LiNOy  J. — A  difficulty  has  arisen  in 
this  case,  which  I  feel  to  be  very  great, 
and  none  the  less  so  that  I  am  partly 
responsible  for  it  myself.  An  objection 
has  been  taken  that  an  order  for  fore- 
closure cannot  be  made  in  the  action 
constituted  as  it  is.  In  my  opinion,  that 
objection  is  well  founded,  and  an  order 
for  foreclosure  cannot  be  made  without 
having  here  all  the  persons  interested  in 
the  equity  of  redemption. 

Order  LV.  rule  5a,  enables  foreclosure 
proceedings  to  be  taken  by  originating 
summons ;  and  rule  5b  provides  tliat  the 
persons  to  be  served  with  such  a  summons 
should  be  such  persons  as  under  the  ex- 
isting practice  of  the  Chancery  Division 
would  be  the  proper  defendants  to  an 
action  for  the  like  relief. 

In  an  action  for  foreclosure,  unques- 
tionably, according  to  the  rules  of  the 
Chancery  Division,  all  the  persons  inter- 
ested in  the  equity  of  redemption  ought 
to  be  defendants.  The  necessity  of 
making  all  the  persons  interested  in  an 
action  parties  has  been  limited — as  has 
been  pointed  out  by  Mr.  Henderson — ^by 
rule  8  of  Order  XVI.,  which  is  to  the 
same  effect  as  rule  9  to  section  42  of 
15  &  16  Vict.  c.  86,  and  provides  that 
trustees,  executors,  and  administratoi-s 
may  sue  and  be  sued,  as  representing  the 
property  of  which  they  are  trustees  or  re- 
presentatives, without  joining  any  of  the 
persons  beneficially  interested,  and  shall 
be  considered  as  representing  such  persons. 
Now,  with  reference  to  that,  it  has 
been  held  that  where  a  second  mortgagee 
is  a  trustee  he  does  not,  for  the  purj^ose 
of  a  foreclosure  action,  represent  the  cestuis 
que  trusty  and  that  the  cestuis  que  trust 
are,  notwithstanding  rule  8  of  Order  XVI., 
necessary  parties  to  the  action.  That  was 
decided  by  Mr.  Justice  North  in  the  case 
of  Francis  v.  Harrison  (2).  It  follows, 
therefore,  that  the  rule  does  not  apply 
when  the  defendants  to  the  foreclosure 
action  are  trustees.  A  fortiori,  a  fore- 
closure order  cannot  be  made  in  an  action 
constituted  as  this  is.  In  the  present 
case  there  are  no  trustees,  but  an  order 


523 


has  been  made  under  rule  9  of  Order 
XVI.  authorising  two  of  a  class  of  persons 
to  represent  the  others.  I  made  the  order 
under  that  rule,  and  at  the  time  when  I 
made  it  I  believe  I  was  under  the  impres- 
sion, rightly  or  wrongly,  that  I  could 
make  it  to  this  extent,  that  the  accounts 
might  be  taken  in  the  presence  of  a 
certain  number  of  the  persons  interested 
in  the  equity  of  redemption,  so  as  to  bind 
the  rest,  to  find  the  amount  due  on  the 
accounts ;  but  I  confess  that  I  do  not  see 
how  the  foreclosure  action  can  be  worked 
out,  unless  all  the  persons  who  are  in- 
terested in  the  equity  of  redemption  are 
here  before  the  Court.  If  the  parties  are 
desirous  on  this  occasion  to  take  an  ac- 
count of  what  is  due  upon  the  plaintiffs' 
mortgages  simply  in  the  way  of  a  preli- 
minary account,  leaving  it  open  hereafter — 
as  may  be  done,  I  think,  when  preliminary 
accounts  simply  are  directed — ^to  add  the 
rest  of  the  parties  interested  in  the  equity 
of  redemption,  and  bring  them  before  the 
Court  when  that  account  is  taken,  I  am 
willing  to  make  an  order  to  that  extent ; 
but  it  would  be  an  order  simply  to  take 
the  preliminary  accounts.  I  think  that  I 
cannot  make  a  complete  foreclosure  order, 
or  anything  equivalent  to  it,  in  an  action 
fi-amed  as  this  is.  All  I  can  do  is  to 
direct  the  preliminary  accounts,  in  order 
to  ascertain  what  is  due  on  the  plaintiffs' 
mortgages,  making  the  order  in  such  a 
way  as  to  leave  it  open  hereafter,  at  a 
later  stage,  to  add  all  the  necessary  parties 
to  the  action.  That  is  all  that  it  seems  to 
me  proper  to  do  upon  this  occasion,  and 
beyond  that  I  cannot  do  anything. 

GraHiam  Hastings,  Q.C, — ^We  would 
rather  amend,  and  make  all  the  debenture- 
holders  parties,  and  then  obtain  fore- 
closure.     * 

Stirling,  J. — The  order  ^^-ill  be  for  the 
summons  to  stand  over  generally,  ydth 
liberty  to  amend  by  adding  parties. 

Solicitors — Grover  &  Humphreys,  for  plaintiffs ; 
Stanley  &  Woodhouse,  for  debenture  holders ; 
William  Negus,  for  defendant;  W.  J.  Cross- 
field,  for  liquidator. 
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Mortgage — MaraJiaUing  - 
Set-off— Separate  Assu/nees. 


Security  and 


A  member  of  a  building  society  obtained 
an  appropriation  of  500Z.  in  respect  of  cer- 
tain shareSj  repayvrient  of  which  was  secured 
by  mortgage  to  the  society.  He  also  con- 
tinued his  subscriptions  after  his  appro- 
priation.  Afterwards  he  macule  default  in 
his  repayments  under  the  mortgage^  and 
also  discontinued  his  subscriptions.  By  tlie 
rules  of  the  society  he  loas  then  entitled  to 
have  his  subscriptions  placed  to  his  credit 
in  respect  of  his  repayments  under  the 
mortgage ;  bu^  he  made  no  request  to  this 
effect,  and  it  vxis  not  done,  but  tlie  society 
entered  on  the  mortgaged  estate,  a/nd  ulti- 
mately sold  it  for  a  sum  which,  after  repay- 
ing all  moneys  due  to  the  society,  left  a 
surplus  for  the  member.  The  member  had 
mortgaged  the  equity  of  redemption  in  the 
mortgaged  estate  to  A.,  and  his  other  pro- 
perty, including  the  subscriptions,  had  been 
assigned  to  B. : — Held,  Uuit  as  between  A. 
and  B.  the  doctrine  of  marshalling  applied, 
and  the  repaym^ents  to  the  society  must  be 
apportioned  rateably  between  tJie  mortgaged 
estate  and  the  subscriptions. 

Special  Case. 

The  Berkeley  Mutual  Benefit  Building 
Society  was  established  under  the  6  &  7 
Will.  4.  c.  32,  and  in  1880  was  incor- 
porated under  the  Building  Societies  Act, 
1874,  its  objects  being  to  enable  its  mem- 
Ijers  to  purchase  property,  freehold,  copy- 
hold, or  leasehold.  The  rules  of  the  society 
provided,  by  rule  1,  that  it  should  consist 
of  1,400  shares  of  125Z.  each,  each  member 
holding  not  less  than  four  shares ;  and  by 
rule  2,  that  the  shares  should  be  paid  by 
weekly  subscriptions  of  9c?.  per  share,  but 
payments  would  not  be  received  unless 
offered  on  four,  or  multiples  of  four  shares. 

Rule  18  was  this  :  "  A  member,  having 
obtained  an  advance  in  respect  of  any  four 
.  shares,  shall  be  excluded,  so  far  as  those 
shares  are  concerned,  from  all  future  ap- 
propriations, but  may,  if  he  think  proper, 
continue  to  pay  his  subscription  of  9rf.  per 
week  per  share  regularly  during  the  whole 


time  such  member  is  repaying  his  appro- 
priation; and  after  having  repaid  the 
same,  such  member  shall  continue  to  pay 
subscriptions  at  the  rate  of  \s.  6rf.  per 
share  per  week  in  respect  of  such  appro- 
priated shares  until  all  the  members  shall 
have  obtained  their  appropriations  of  500/. 
upon  every  four  shares ;  but  if  any  mem- 
ber, who  has  obtained  an  advance,  be 
desirous  of  withdrawing  from  the  society, 
the  amount  of  his  subscription  may  be 
placed  to  the  credit  of  his  repayment  ac- 
count, subject  to  the  deductions  provided 
in  rule  19." 

Rule  19  provided  that  when  the  unap- 
propriated money  at  the  bankers'  was  ex- 
pected to  amount  to  500/.,  the  trustees 
should  declare  an  appropriation  of  the 
above  amount  to  take  place  in  the  manner 


described  in  rule  21, 


and  the  mem- 


ber obtaining  such  appropriation  should 
request  the  secretary  to  direct  the  surveyor 
to  view  the  property,  the  only  restriction 
to  the  purchase  being  that,  if  leasehold, 
it  should  not  have  less  than  sixteen  years 
to  run,  and  in  the  opinion  of  the  surveyor 
and  committee  of  management  should  be 
capable  of  affording  sufficient  mortgage 
security  to  the  society  for  the  repayment 
of  500l,  or  such  less  sum  as  might  be 
required  to  be  advanced  thereon,  at  the 
rate  of  one  tenth  per  annum,  by  weekly, 
monthly,  or  quarterly  payments,  as  such 
members  might  in  the  first  instance  decide. 
The  rule  continued :  "  In  case  any  mem- 
ber shall  discontinue  his  subscriptions  after 
receiving  an  appropriation,  he  shall  forfeit 
a  bonus  of  10/.  per  share,  and  his  mort- 
gage be  deemed  unredeemable  until  such 
member  shall  have  paid  such  sum  of  10/. 
per  share,  as  well  as  all  payments  cove- 
nanted to  be  paid  by  the  said  mortgage 
deed ;  but  such  member  shall  be  entitle<l 
to  have  any  sum  he  may  have  paid  by  way 
of  subscriptions  into  this  society  placed 
to  his  cre(fit  in  respect  of  his  repayments 
and  forfeiture  of  bonus;  and  immediately 
upon  the  completion  of  such  payments 
such  member  shall,  on  request  in  writing 
to  the  secretary  for  that  purpose,  be  en- 
titled to  have  his  title-deeds  delivered  over 
to  him  or  as  he  shall  appoint,  with  a  re- 
ceipt duly  indorsed  on  his  mortgage  deed. 
.  .  .  But  in  the  event  of  any  member  who 
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shall  have  received  an  appropriation  being 
desirous  of  continuing  Ins  membership,  he 
shall  be  compelled  to  make  and  continue 
a  subscription  of  \8,  Qd,  per  share  per 
week,  pursuant  to  rule  18,  until  all  the 
members  shall  have  obtained  their  appro- 
priations, or,  in  defaidt  of  so  doing  for  six 
weeks  (if  he  has  paid  his  subscription 
money  during  the  whole  time  he  has  been 
repaying  his  appropriation),  shall  forfeitall 
profits  on  his  subscriptions  paid  up  to  the 
time  of  default/' 

Rule  21  provided  for  the  appropriation 
of  each  500/.  upon  four  shares,  and  that 
all  future  appropriations  should  be  dis- 
posed of  by  competitive  tender  at  a  bonus 
as  thereby  provided. 

Henry  Itobin^n  was  a  member  of  the 
society,  and  in  1872  obtained  an  appro- 
priation of  500Z.  by  competitive  tender  at 
a  bonus  of  103L  in  respect  of  four  shares, 
securing  the  repayment  of  the  sums  of 
500/.  and  103/.  by  a  mortgage  dated  the 
18th  of  April,  1872,  to  the  trustees  of  the 
society  of  land  and  a  house  situate  at  East 
Moulsey,  in  the  county  of  Surrey,  The 
mortgage  deed  contained  a  personal  cove- 
nant by  the  mortgagor  for  periodical  re- 
payments, and  also  contained  a  power  of 
sale,  with  a  provision  that  out  of  the 
moneys  to  arise  therefrom  the  trustees 
should  first  satisfy  all  costs,  expenses^  and 
outgoings;  and  secondly,  shoidd  retain 
in  tmst  for  the  society  all  repayments, 
bonuses,  fines,  forfeitures,  or  other  pay- 
ments and  sums,  which  should  then  be,  or 
might  thereafter  become,  due  from  the 
mortgagor,  his  heirs  or  assigns,  in  respect 
of  the  ^ares,  or  of  that  appropriation,  and 
should  pay  the  residue  of  the  moneys  (if 
any)  to  the  mortgagor,  his  heirs  or  assigns. 

In  1873,  1877,  and  April,  1880,  Henry 
Bobinson  executed  further  charges  on  the 
East  Moulsey  property  in  £a.vour  of  the 
society  to  secure  other  appropriations  in 
respect  of  other  shares,  and  by  an  inden- 
ture dated  the  19th  of  July,  1880  (notice 
of  which  was  given  to  the  society),  mort- 
gaged the  equity  of  redemption  in  the 
same  property  to  his  fitther,  George  Bobin- 
son, to  secure  800/.  and  interest. 

Henry  Bobinson  continued  to  pay 
weekly  subscriptions  of  9d.  in  respect  of 
his  shares  after  the  date  of  his  appropria- 


tions. He  discontinued  them  in  1880, 
but  did  not  in  terms  require  the  society  to 
place  his  subscriptions  to  his  credit  in  re- 
spect of  his  repayments  and  forfeiture  of 
bonus  pursuant  to  rule  1 9.  He  also  about 
the  same  time  made  default  in  the  repay- 
ments under  the  mortgage. 

In  April,  1881,  Henry  Robinson  filed  a 
liquidation  petition  under  the  Bankruptcy 
Act,  1869,  and  resolutions  were  passed  for 
the  liquidation  of  his  affairs  by  arrange- 
ment, and  subsequently  resolutions  were 
duly  passed  for  the  scde  of  the  whole  of 
the  debtor's  estate  to  Griffiths,  for  a  sum 
sufficient  to  pay  3^.  in  the  pound ;  and  by  an 
indenture  dated  the  26th  of  October,  1881, 
all  moneys  in  the  hands  of  the  society 
and  all  other  the  real  and  personal  estate 
of  the  debtor  (except  the  East  Moulsey 
property)  wereconveyed  to  Griffiths  accord- 
ingly. By  another  indenture,  dated  the 
13th  of  December,  1881,  the  East  Moulsey 
property  was  also  conveyed,  subject  to  the 
existing  mortgages,  to  Griffiths  in  fee. 

In  1886  the  society  sold  the  East  Moul- 
sey property  under  their  power  of  sale  for 
1,300/.,  which  satisfied  the  amount  due  to 
the  society  and  left  a  surplus  of  about 
500/.  There  was  also  a  sum  of  about  336/. 
standing  to  the  credit  of  Henry  Robinson, 
representing  the  amount  of  subscriptions 
paid  by  him  after  the  date  of  his  appro- 
priations. 

George  Robinson  was  dead,  and  the 
plaintiff  -wbs  his  personal  representative. 
The  whole  of  the  800/.  and  large  arrears 
of  interest  were  owing  to  the  plaintiff  on 
the  mortgage  to  George  Robinson. 

The  shares  and  subscriptions  still  stood 
in  the  name  of  Henry  Robinson. 

Every  member  of  the  society  had  re- 
ceived his  appropriation  or  waived  his 
right  to  it. 

This  was  a  Special  Case  stated  under 
Order  XXXIV.  to  decide  the  respective 
rights  of  the  plaintiff  and  Griffiths  to  the 
336/. 

Eenshaw,  Q.C.,  and  F.  Smith,  for  the 
plaintiff. — The  subscription  moneys  ought 
to  have  been  applied  by  the  society  in  re- 
duction of  the  amount  of  the  mortgagor's 
peri6dical  repayments;  and  the  plaintiff 
is,  therefore,  entitled  to  these  moneys, 
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which  if  so  applied  would  have  increased 
the  surplus  proceeds  of  sale  of  the  mort- 
gaged property. 

Marten,  Q.G.,  and  Boome,  for  Griffiths. — 
Our  client  became  entitled  to  the  sub- 
scription moneys  under  the  indenture  of 
the  26th  of  October,  1881.  At  any  rate, 
the  doctrine  of  marshaUing  applies,  and 
the  repayment  of  the  moneys  due  to  the 
society  ought,  as  between  the  plaintiff  and 
Griffiths,  to  be  made  rateably  out  of  the 
two  funds. 

BirreU,  for  the  society. 

Barnes  v.  Racster  (1)  and  Bugden  v. 
Bignold  (2)  were  cited. 

Kay,  J. — If  a  person  mortgages  estates 
X  and  Y  to  A.,  and  then  mortgages  or 
assigns  estate  X  to  B.,  and  Y  to  C.,  the 
rights  between  B.  and  C.  are  to  compel  the 
payment  of  the  first  debt  out  of  the  two 
estates  rateably,  and  throw  it  on  them 
rateably,  so  that  there  shall  be  left  of  those 
estates  the  proper  proportion  for  each  of 
the  separate  assigns.  That  right  exists. 
It  is  not  a  right  which  the  first  mortgagee 
can  interfere  with  in  any  way.  He  cannot 
say,  "  I  have  paid  myself  out  of  this  estate, 
and  therefore  the  right  is  gone."  The 
right  is  a  right  quite  independent  of  him. 
It  does  not  interfere  with  him,  but  if  he 
chooses  to  pay  himself  the  whole  debt  out 
of  one  estate,  then,  to  the  extent  of  the 
proportion  of  that  estate  as  between  the 
two  separate  assigns,  it  must  be  paid  out 
of  the  other  estate.  The  equity  is  an 
equity  between  the  two  separate  assigns. 
It  Ls  the  equitable  mode  of  administering 
an  estate  which  is  subject  to  charges.  Now 
I  take  it  that  that  equity  applies  just  as 
much  where  there  is  an  express  charge  as 
where  there  Is  in  effect  a  charge,  be«tuse 
it  arises  fi*om  the  circumstance  that  the 
fiiTst  mortgagee  has  two  funds  out  of 
which  to  pay  himself.  If  A.,  the  first 
mortgagee,  has  two  funds,  either  or  both 
of  which  he  may  apply  in  paying  himself, 
and  then  one  of  those  funds  is  assigned  to 
B.  and  the  other  to  C,  the  equity  between 
B.  and  C.  exists  from  the  simple  &ct  that 
A.,  the  first  mortgagee,  has  two  funds  out 

(1)  1  You.  k  C.C.C.  401 ;  11  Law  J.  Rep. 
Chanc.  228. 

(2)  2Yon.&C.C.O.  337. 


of  which  he  may  pay  himself.  Now,  whe- 
ther that  right  arises  from  a  positive 
charge,  or  whether  it  arises  by  operation 
of  law  in  the  circumstances  under  which 
the  two  funds  came  into  his  hands, 
it  is  a  right  which  he  can  exerdse 
against  both  the  subeequent  assigns  of 
either  fund;  and  where  he  can  exercise 
that  right  against  both  the  subsequent 
assigns  of  either  fund,  in  my  opinion  an 
equity  to  an  apportionment  of  his  charge 
exists  between  the  separate  assigns  of  the 
funds  against  which  he  has  that  equity. 
Now,  to  apply  that  doctrine  to  this  case,  I 
must  first  find  that  this  society  had  a  light 
not  only  against  the  mortgaged  estate,  btit 
against  the  fund  which  is  now  in  question. 
Now,  under  the  rules  of  this  society,  which 
is  a  building  society,  Henry  Robinson  ob- 
tained an  advance.  He  mortgaged  to  the 
society  property  which  belonged  to  him 
for  the  repayment  of  that  advance,  and  all 
other  payments  he  had  to  make  in  respect 
of  the  advanced  shares.  He  was  not 
bound  to  make  any  further  subscriptions. 
His  subscriptions  had  come  to  an  end, 
unless  he  chose  further  to  subscribe  in 
respect  of  the  advanced  shares.  He  could 
possibly  keep  up  his  subscriptions  long 
enough  to  entitle  him  to  an  advance.  He 
did  make  further  subscriptions ;  and  then 
came  a  time  when  he  was  not  able  to  con- 
tinue those  subscriptions  or  to  continue 
the  repayments  which,  by  the  terms  of  his 
mortgage,  he  ought  periodically  to  have 
made.  He  did  neither,  and  he  never  re- 
commenced paying  either  his  subscription 
or  his  repayments.  Subsequently  to  the 
mortgage  which  charged  all  the  shares,  he 
made  a  further  mortgage  of  the  estate  to 
one  person,  and  then  he  made  an  assign- 
ment for  the  benefit  of  his  creditors  of  all 
his  propei-ty  to  another  person,  lliat 
other  person,  whose  name  is  Griffiths,  now 
claims  the  amount  of  subscriptions  which 
he  paid  in  respect  of  his  sha^s  after  the 
mortgage.  The  society  have  sold  the 
mortgaged  property  for  1 ,300^.,  and  they 
have  repaid  themselves  out  of  the  proceeds 
of  the  mortgaged  property  all  their  ad- 
vance and  everything  that  was  due  under 
the  mortgage.  The  mortgage  contains 
covenants  for  payment  besides  the  charge, 
and  those  covenants  for  payment  made  all 


Digitized  by 


Google 


Vol,  59.] 


MICHAELMAS  1880  to  MICHAELMAS  1890. 


527 


Moxan  v.  Berkeley  Mutval  Benefit  Bmlding  Sac, 


the  repayments  that  Eobinson  ought  to 
have  made  to  the  society  a  personal  debt 
from  him.  Now  the  question  is,  as  be- 
tween Griffiths,  who  has  got  a  general 
assignment  which  would  pass  anything 
due  to  Robinson  in  respect  of  subscrip- 
tions, and  the  subsequent  mortgagee  of  the 
estate,  who  is  a  different  person,  what  is 
the  equity  between  the  two  1  The  equity 
between  the  two  is  that  which  I  indicated 
at  the  outset  of  what  I  have  said.  The 
question  is,  whether  or  not  the  society 
had  a  right  of  recourse  for  the  advance 
not  only  against  the  mortgaged  estate, 
but  against  these  subscriptions,  which 
amount  to  336^.  There  is  nothing  in  the 
rules  which  gives  it  to  them  in  express 
terms.  The  end  of  the  19th  rule  is :  If 
any  member  who  has  obtained  an  advance 
be  desirous  of  withdrawing  from  the 
society,  the  amount  of  his  subscription 
may  be  placed  to  the  credit  of  his  repay- 
ments account,  subject  to  certain  deduc- 
tions. The  19th  rule  commences  thus: 
"In  case  any  member  discontinues  his 
subscriptions''  (which  is  what  happened 
in  this  case)  "  after  receiving  an  appropria- 
tion, he  shall  forfeit  a  bonus  of  102.  per 
share,  and  his  mortgage  shall  be  deemed 
unredeemable  until  he  shall  have  paid 
such  sum  of  102.  per  share,  as  well  as  all 
payments  covenanted  to  be  paid  by  the 
said  mortgage  deed;  but  such  member 
shall  be  entitled  to  have  any  sum  he  may 
have  paid  by  way  of  subscriptions  to  th& 
society  placed  to  his  credit  in  respect  of 
his  repayments  and  forfeiture  of  bonus." 
Therefore,  this  is  a  case  in  which  he  was 
entitled  by  contract  between  himself  and 
the  society — because  all  these  rules  amount 
to  a  contract — ^to  have  the  subscriptions 
placed  against  the  repa3rment8  due  in  re- 
spect of  his  mortgage.  His  right  is  quite 
clear.  Now  had  the  society  a  correspond- 
ing right  or  not  ?  I  quite  agree  that  that 
rule  does  not  give  it  them.  Nor  is  there 
any  rule  which  says,  by  way  of  contract, 
that  the  society  shall  have  a  right  to  place 
subscriptions  against  the  mortgage  debt. 
But  the  mortgage  debt  is  secured  by 
covenant.  Suppose  the  mortgagor  had 
said,  "  It  is  true  I  owe  you  5002.  for  my 
mortgage ;  but  you  owe  me  3362.  for  sub- 
scriptions. Hand  over  those  subscriptions 
to  me.''     If,  at  the  time  he  said  that,  the 


mortgage  debt  was  actually  due,  what 
would  have  been  the  answer  of  the  society? 
It  would  have  been  this :  "  But  you  owe 
us  more  money  than  we  owe  you,  and  the 
law  gives  us  a  right  to  set  off  one  debt 
against  the  other."  Could  there  have 
been  any  answer  to  that  1  I  confess  I  do 
not  see  it,  and  I  have  listened  with  atten- 
tion to  hear  whether  there  could  be  an 
answer  to  that.  If  that  is  the  law,  that 
is  the  reason  why  it  was  not  thought  neces- 
sary to  put  into  the  19th  rule  a  provision 
that  there  should  be  a  corresponding  right 
on  the  part  of  the  society  to  pay  them- 
selves out  of  these  subscriptions.  It  seems 
to  me  that  it  would  be  the  case  that  the 
law  would  give  that  right;  and  I  have 
not  heard  a  word  that  I  can  rely  on  as 
really  disputing  that  proposition.  Then 
it  was  the  &ct  that  when  the  mortgage 
debt  was  all  due,  the  society  had  a  right 
to  resort  not  only  to  the  mortgaged  pro- 
perty, but  to  say,  "We  will  set  off  this 
3362.  against  money  which  you  owe  us  on 
the  covenant  in  the  mortgage  deed."  The 
way  to  try  it  is  this.  Suppose  the  mort- 
gaged property  had  turned  out  to  be 
greatly  insufficient  to  pay  the  mortgage 
debt,  could  the  mortgagor  have  said  to 
the  society,  "That  is  true,  the  mortgage 
is  insufficient ;  nevertheless,  you  shall  pay 
me  over  the  amount  you  owe  me  for  these 
subscriptions  "  1  To  my  mind,  it  is  quite 
plain  that  he  could  not.  Therefore  the 
result  is,  whether  by  contract  or  by  the 
operation  of  the  law  of  set-off,  that  the 
society  had  a  right  not  only  against  the 
mortgaged  property,  but  against  this  fund, 
and  that  neither  the  mortgagor,  nor  any 
one  claiming  under  the  mortgagor,  could 
insist  on  having  that  fund  paid  over  till 
the  mortgage  debt  was  satisfied.  That 
brings  it  within  the  simple  case  which  I 
stated  at  the  outset  of  what  I  have  said. 
The  society  had  an  estate  and  a  fund  to 
which  they  might  resort  for  payment  of 
the  debt  due  to  them  from  Robinson. 
Eobinson  afterwards  assigned  the  estate 
to  one  person,  and  assigned  the  fund  to 
another  person.  The  equity  between  the 
two  assigns  is  to  have  the  debt  paid  rate- 
ably  out  of  the  two  funds.  It  is  no  answer 
whatever  to  that,  as  I  have  already  ob- 
served, to  say,  "  But  the  society  have  paid 
themselves  out  of  the  fund,  and,  therefore. 
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we  cannot  cet  rid  of  what  they  have  done." 
That  would  be  a  hopeless  argument.  The 
Court  has  now  to  determine  who  is  en- 
titled to  this  other  fund  which  has  not 
been  applied,  and  which  is  still  in  the 
hands  of  the  society.  I  consider  that  the 
right  mode  to  deal  with  it  is  to  take  the 
debt  rateably  out  of  the  1,300^.,  the  net 
proceeds  of  the  estate,  and  the  amount  of 
the  subscriptions,  and  then  to  hand  over 
what  remains  of  the  subscriptions  to 
Griffiths,  and  what  remains  of  the  estate 
to  the  assign  who  has  the  estate.  The 
costs  of  all  parties  will  be  paid  out  of  the 
fund. 


Solicitors— Badham  k  Williams,  agents  for 
W,  L.  Williams,  Wakefield,  for  Emma  Moxon ; 
G.  &  W.  Webb,  for  J.  J.  Griffiths ;  Laundy, 
Son  k  Kedge,  for  the  society. 


Stirling,  J.  '^ 

1890  (^™"     GUARDIANS    OP    TBND- 

M        22         )      ^^^  UNION  V,   DOWTON. 

Street  Improvements — Expenses  of  Pav- 
ing and  MetdUing — Charge  upon  ^^  Pre- 
mises"—  Land  subject  to  a  Restrictive 
Covenant^Public  Health  Act,  1875  (38  & 
39  Vict,  c.  55),  ss.  4  am,d  257. 

The  charge  created  by  section  257  of  the 
Public  Health  Act,  1875,  for  expenses  in- 
curred by  a  local  authority,  for  the  repay- 
ment whereof  the  owner  of  the  premises  in 
respect  of  which  the  same  are  incurred  is 
liaMe  under  the  Act,  is  a  charge  upon  *^the 
premises"  HuU  is,  the  land  itself  not  the 
interest  of  a/ny  particular  ovmer  of  the 
land,  and  such  a  charge  tahes  precedence  of 
a  restrictive  covenant  affecting  the  premises. 

This  was  a  motion  by  the  plaintiffs  for 
judgment  upon  an  admission  of  facts  in 
the  statement  of  defence. 

The  plaintiff  were  the  rural  sanitary 
authority  within  the  meaning  of  the 
Public  Health  Act,  1875,  for  the  area  of 
the  Tendring  Union.  The  defendant 
Dowton  was  the  owner  in  fee-simple  of  a 
piece  of  land  abutting  upon  Anglefield 
Boad,  Great  Clacton,  which  was  within 
the  union.    The  land  had  been  conveyed 


to  him  subject  to  a  covenant  restraining 
him,  his  heirs,  and  assigns  from  building 
thereon.  In  March,  1886,  the  plaintiffs 
put  into  operation  the  provisions  of  sec- 
tion 150  of  the  Public  Health  Act,  1875, 
with  respect  to  Anglefield  Road,  and  served 
upon  the  defendant  Dowton,  and  the  other 
owners  and  occupiers  of  premises  fronting 
upon  the  road,  notices  requiring  them  to 
level,  pave,  metal,  flag,  and  channel  it 
within  a  time  specified.  The  notices  not 
being  complied  with,  the  plaintiffs  exe- 
cuted the  works  themselves,  and  their 
surveyor  apportioned  the  money  expended 
among  the  owners  in  default,  the  propor- 
tion of  expenses  payable  by  Dowton  in 
respect  of  his  premises  being  131Z.  1*.  dd. 

Dowton  did  not  dispute  this  apportion- 
ment, but  he  did  not  pay  the  amount 
demanded,  and  in  March,  1889,  an  order 
was  made  by  a  Court  of  summary  jurisdic- 
tion that  he  should  pay  to  the  plaintifls 
the  amount  they  claimed,  with  interest  at 
five  per  cent.,  and  21. 17 s.  Sd.  for  costs.  A 
^warrant  of  distress  was  issued  against 
Dowton  for  these  sums,  but  no  goods  of 
his  were  found  to  satisfy  the  warrant. 
The  plaintiffs  then  brought  this  action, 
asking  that  the  1311.  Is.  dd.,  with  inte- 
rest at  five  per  cent.,  and  the  21.  17s.  Sd. 
might  be  declared  to  be  a  chai*ge  upon  the 
premises  in  question ;  and  that,  for  the 
purpose  of  satisfying  the  charge,  the  pre- 
mises might  be  ordered  to  l^  sold  free 
from  the  restrictive  covenant  before  men- 
tioned. 

The  persons  entitled  to  the  benefit  of 
this  covenant  were  the  owners  of  the 
neighbouring  land,  which  had  been  sold 
in  building  plots,  the  vendor,  who  was 
then  the  owner  of  Dowton's  land  also, 
entering  into  a  covenant  with  each  pui-- 
chaser  that  that  piece  of  land  should  not 
be  built  upon.  One  of  such  persons,  the 
defendant  Slimon,  was  appointed  by  the 
Court  to  represent  all  the  others.  He,  by 
his  statement  of  defence,  admitted,  for 
the  purposes  of  the  action,  the  allegations 
in  the  statement  of  claim.  The  defendant 
Dowton  did  not  appear. 

A.  Macmorran,  for  the  plaintifis. — 
Under  section  257  of  the  Public  Health 
Act,  1875,  where  a  local  authority  have 
incurred    expenses    for    the    repayment 
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whereof  the  owner  of  the  premises  for  or 
in  respect  of  which  the  same  are  incurred 
is  made  liable  under  the  Act,  such  ex- 
penses may  be  recovered,  with  interest, 
finom  the  owner  of  such  premises,  and 
until  recovery  the  same  are  '^  a  charge  on 
the  premises  in  respect  of  which  they 
were  incurred."  That  gives  a  charge  on 
the  actual  land,  not  on  anybody's  interest 
in  it — jT^tf  Tottenha/m  Local  Board  of 
HeaUh  v.  EotoeU  (1)  and  The  Corporation 
of  Birmingham  v.  Baker  (2).  We  are, 
therefore,  entitled  to  have  the  land  sold 
free  from  this  covenant. 

JS,  Beaumontf  for  the  defendant  Slimon. 
— My  clients  claim,  in  effect,  an  easement 
over  the  property.  In  The  Corporation  of 
Birmingham  v.  Baker  (2)  the  claim  was 
under  a  mortgage.  If  this  land  were  being 
taken  by  a  school  board  or  railway  com- 
pany, they  would  not  have  to  give  us  notice 
to  treat,  but  we  should  be  entitled  to  com- 
pensation as  for  land  injuriously  affected 
— Clark  V.  The  School  Board  for  London 

!3)  and  The  Duke  of  Bedford  v.  DoAoaon- 
4).  We  should  be  entitled  to  compensa- 
tion if  the  land  were  being  purchased  by 
the  local  authority  under  the  Artisans' 
Dwellings  Act,  1875  (38  &  39  Vict.  c.  36. 
s.  20).  They  ought  not  to  be  allowed  to 
realise  their  charge  under  the  Public 
Health  Act  regardless  of  our  easement. 

SnBLiirG,  J. — ^This  application  raises  a 
question,  which  is,  no  doubt,  a  new  one,  but 
it  seems  to  me  to  be  governed  in  principle 
by  the  decision  to  which  I  have  been  re- 
ferred in  The  Corporation  of  Birmingham 
V.  Baker  (2).  [His  Lordship  referred  to 
the  &cts,  observing  that  it  had  been  stated 
that  subject  to  the  covenant  the  piece  of 
land  in  question  was  really  worth  little  or 
nothing.  After  reading  section  257  of  the 
Public  Health  Act,  1875,  he  continued  :] 
Turning  to  the  definition  of  "  owner  "  in 
section  4  of  the  Act,  I  find  that  it  means 
"  The  person  for  the  time  being  receiving 
the  rack-rent  of  the  lands  or  premises  in 

(1)  49  Law  J.  Bep.  Chanc.  147  ;  60  ibid.  99 ; 
Law  Bep.  16  Ch.  D.  378. 

(2)  Law  Rep.  17  Ch.  D.  782. 

(3)  43  Law  J.  Bep.  Chanc.  421 ;  Law  Bep. 
9  Chanc.  120. 

(4)  44  Law  J.  Bep.  Chanc.  649 ;  Law  Bep. 
20  £q.  363. 
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connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack-rent."  So 
that  any  person  for  the  time  being  receiv- 
ing the  rack-rent  of  premises  is  the  owner, 
and  that,  I  believe,  has  been  held  to  be  so,  \ 
even  though  he  may  have  no  title  at  all,  and 
another  person  is  Uie  real  owner ;  and  he 
is  so,  according  to  the  terms  of  the  Act, 
whether  he  is  receiving  it  on  his  own  ac- 
count, or  as  agent  of  another  person,  so  that 
the  expenses  may  be  recovered  from  the 
agent  of  any  person  who  is  actually  in 
receipt  of  the  rack-rent  of  the  property. 
That  being  the  very  wide  sense  in  which  the 
word  owner  is  used,  what  is  the  language 
with  reference  to  the  charge  9  It  is  that  the 
expenses  are  to  be  ^'  a  charge  on  the  pre- 
mises," not  on  the  interest  of  the  owner 
in  the  premises,  but  on  the  premises  them- 
selves. That  means  on  the  land  itself, 
and  it  accordingly  has  been  held  by  the 
late  Master  of  the  Rolls  in  Ute  Corpora- 
tion of  Birminghoffn  v.  Baker  (2)  that  the 
charge  under  section  257  is  a  charge  upon 
what  he  terms  the  whole  proprietorship 
in  the  land,  not  upon  any  particular  sec- 
tion or  portion  of  the  proprietorship,  but 
upon  the  whole,  and  in  that  particular 
case  he  held  that  the  charge  thus  created 
took  precedence  of  a  mortgage  on  the 
land  in  respect  of  which  the  charge  was 
sought  to  be  enforced. 

It  is  said  in  the  present  case  that  the 
charge  does  not  take  precedence  of  the  re- 
strictive covenant.  I  am  unable  to  follow 
that.  If  I  did  I  should  be  holding  in  this 
particular  case  that  the  charge  was  con- 
stituted, not  on  the  land  itself,  but  on  the 
interest  of  the  particular  person  who 
happens  to  be  the  owner  in  fee-simple. 
That,  in  my  opinion,  would  be  contrary 
to  the  decision  in  The  Corporation  of  Bir- 
mingham V.  BaJcer  (2).  I  declare  that  the 
sums  in  question  are  a  charge  upon  the 
land,  and  that  the  charge  overrides  the 
covenant. 

I  think  that  this  must  be  treated  merely 
as  an  interlocutory  application,  inasmuch 
as  all  the  persons  entitled  to  the  benefit  of 
the  covenant  are  not  before  the  Court. 
There  must  be  an  enquiry  as  to  who  those 
persons  are,  and  I  direct  the  rest  of  the 
8  Y 
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motion  to  stand  oyer.     It  can  then  be 
brought  on  for  judgment   again  when 
everybody  is  before  the  Court. 


Soliciton  —  Oldman  k.  Clabbnm,  agents  for 
Russell  Sewell  Daniel,  Manningtree,  Essex, 
for  guardians;  Chamberlayne,  Beaumont  & 
Taylor,  for  defendant  Slimon. 


[IN  THE  COURT  OF  APPEAL.] 
[Lunaci/.] 
Lord  Halsburt,  L.C. 
Cotton,  L.J. 

LiNBLET,  L.J.  y  In  re  bbowk. 

1890. 
May  7. 

Comptdaory  Purchase  of  Lcmd — Pay- 
ment  into  Court — Conversion  of  N^ational 
Debt — Redemption  of  Consols-~Payment 
of  Amownt  into  Court — "  Cash  under  Con- 
trol of  Court" — Lord  St.  Leonards'  Act 
(23  d:  24  Vict,  c.  38),  s.  lO^Lcmds  Clauses 
Consolidation  Act,  1845  (8  Vict,  c.  18), 
s,  69-^Rules  of  Supreme  Cowrt,  1883, 
Order  XXII,  nUe  17,  as  altered  by  Rules 
of  the  Supreme  Court,  November,  1888 — 
Costs  of  Investment, 

Money  in  C<mrt  paid  for  the  redemption 
of  Three  per  Cent,  Consols,  representing 
money  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845,  is  ^^cash 
under  the  control  of  the  Court "  within  the 
meaning  of  the  Act  23  dh  24:  Vict,  c,  38. 
s,  10,  and  may  be  invested  as  such. 

Ex  parte  St.  John  the  Baptist  College, 
Oxford  (52  Law  J.  Rep.  Chanc,  268  j 
Law  Rep.  22  Ch.  D.  93),  followed. 

Where  a  change  of  investment  of  a  fund 
representing  money  paid  into  Cowrt  by  a 
railway  company  under  the  Lands  Clauses 
Consolidation  Act,  1845,  is  rendered  neces- 
sary, not  by  any  caprice  of  the  holder,  but 
by  the  a4st  of  the  Government,  the  railway 
company  ought  to  pay  the  costs  of  the  re- 
investment. 

In  1884  the  Midland  Railway  Company, 
under  their  compulsory  powers,  purohased 
land  belonging  to  a  lunatic,  and  paid  the 
purchase-money  into  Court    under    sec- 


tion 69  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  this  sum  was  afterwards 
ordered,  on  a  petition  presented  by  the 
committee  of  the  lunatic,  to  be  invested 
in  Three  per  Cent.  Consols,  and  was  so 
invested,  and  the  railway  company  were 
ordered  to  pay  the  costs  of  the  petition. 

On  the  conversion  of  the  National  Debt 
in  1888,  the  committee  did  not  consent  to 
the  conversion  of  the  Consols  into  2|  per 
Cent.  Consols,  and  the  Covemment  aoccnd- 
ingly,  under  the  provisions  of  the  National 
Debt  Redemption  Act,  1889,  redeemed  the 
Three  per  Cent.  Consols  and  paid  the  re- 
demption money  into  Court,  to  the  account 
of  the  lunatic,  ex  parte  the  railway  com- 
pany. 

A  petition  was  presented  in  Lunacy,  by 
the  committee  of  the  lunatic,  that  the 
sum  of  cash  in  Court  might  be  invested 
in  preference  stock  of  the  Great  Northern 
Railway,  and  was  heard  by  lindley,  L.J., 
and  Bowen,  L.J.,  on  the  23rd  of  April, 
1890,  when  an  order  was  made  for  the 
investment  of  the  sum  in  Court  as  prayed, 
and  that  the  Midland  Railway  Company 
should  pay  the  costs  of  the  application  and 
of  the  investment,  except  so  fiEU*  as  the 
costs  of  investment  might  have  been  in- 
creased by  reason  of  the  redemption-money 
exceeding  the  amount  of  the  purchase- 
money  originally  paid  by  the  company. 
The  order  as  to  costs  followed  the  order 
in  The  Attorney-General  v.  The  Mayor  of 
Rochester  (1) — Seton  on  Decrees  (4th  ed.), 
vol.  2,  pt.  2,  p.  1441. 

Before  the  order  on  the  petition  was 
drawn  up,  the  petition  was,  by  the  direction 
of  the  Court,  restored  to  the  paper  for  re- 
argument  on  two  points — ^first,  whether 
the  Court  had  power  to  sanction  the  in- 
vestment of  the  fund  as  prayed ;  secondly, 
whether  the  railway  company  ought  to 
pay  the  costs. 

The  petition  now  came  on  for  re- 
argument. 

Sturges,  for  the  petitioner. — ^The  Court 
has  power  to  sanction  the  investment 
asked  for  by  the  petition.  The  fund 
to  be  invested  consists  of  the  redemption- 
money  paid  by  the  Government  for  a  sum 
of  Three  per  Cent.  Consols,  representing 

O)  15W.  R.766. 
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In  re  Bronm,  Apj^- 
money  paid  into  Court  by  the  Midland 
Kailway  Company  under  section  69  of  the 
Lands  Clauses  Consolidation  Act,  1845; 
and  money  paid  into  Court  under  that  Act 
is  cash  "  under  the  control  of  the  Court " 
within  the  meaning  of  the  10th  section  of 
Lord  St.  Leonards'  Act,  and  may  be  in- 
vested in  any  of  the  securities  sanctioned 
by  the  Rules  of  Court — Ex  parte  St, 
John  the  Baptist  CoUegCy  Oxford  (2). 
"Cash  under  the  control  of  the  Court" 
may,  under  Order  XXII.  rule  1 7,  as  altered 
by  the  Rules  of  the  Supreme  Court,  No- 
vember, 1888,  be  invested  in  preference 
stock  of  railways.  The  order  as  to  the 
payment  of  costs  by  the  railway  company 
follows  the  order  in  Ths  AUomey-General 
V.  The  Mayw  of  Rocheat&r  (1).  The  re- 
investment is  caused  by  the  act  of  the 
Grovemment.  The  committee  could,  no 
doubt,  have  elected  to  take  New  2|  per 
Cent.  Consols;  but  he  considered  it  for 
the  benefit  of  the  lunatic  not  to  accept  the 
conversion.  Under  the  circumstances  of 
the  case  it  is  right  that  the  railway  com- 
pany should  pay  the  costs  of  the  re-invest- 
ment. 

Sargardj  for  the  railway  company. — ^This 
is  not  the  case  of  an  original  investment, 
but  of  a  re-investment,  and  is  therefore 
distinguishable  firom  Ex  parte  St.  John 
the  Baptist  College,  Oxford  (2).  The  simi 
sought  to  be  invested  is  the  proceeds  of 
the  original  investment.  Section  80  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
which  regulates  the  payment  of  costs  in 
cases  of  investments  of  funds  paid  into 
Court  under  that  Act,  does  not  provide 
that  the  costs  of  every  re-investment  are 
to  be  paid  by  the  company,  but  only  when 
the  money  is  re-invested  in  the  purchase 
of  land ;  and  the  reason  for  that  is  that 
the  name  of  the  company  is  taken  ivom 
the  account — In  re  The  Bristol  Free 
Grammar  School  (3). 

SturgeSy  in  reply. — In  In  re  The  Bristol 
Free  Grammes  School  (3)  the  fund  had 
come  into  the  hands  of  tne  Official  Tnist^ 
of  Charitable  Funds,  who  was  in  fact  the 
absolute  owner  of  it. 
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The  Lord  Chancellob  (Lord  Hals- 
bury). — I  think  the  order  made  by  the 
Court  when  the  petition  was  before  it  on 
a  former  occasion  was  right.  The  case  is 
covered  by  authority.  The  Court  of 
Appeal,  in  Ex  parte  St.  John  the  Baptist 
CoUege,  Oxford  (2),  held  that  money  paid 
into  Court  under  the  Lands  Clauses  Con- 
solidation Act  is  "  cash  under  the  control 
of  the  Court,"  and  is  capable  of  being 
invested  as  such.  On  the  question  of 
costs,  if  it  were  a  case  of  capricious 
change  of  investment,  the  question  might 
arise  whether  we  ought  to  require  the 
railway  company  to  pay  the  costs ;  but 
that  is  not  the  case  here.  The  change  was 
the  act  of  the  Government ;  and,  in  my 
opinion,  the  railway  company  ought  pro- 
perly to  pay  the  costs  of  this  investment. 

Cotton,  L.J.,  concurred. 

LiNDLEY,  L.J. — I  had  some  misgiving 
as  to  whether  there  might  not  have  been 
some  oversight  in  makmg  the  order  made 
on  the  previous  occasion.  I  will  add  a 
few  words,  though  it  is  not  usual  to  do  so 
in  these  cases.  The  case  of  Ex  parte  St. 
John  the  Baptist  College^  Oxford  (2),  which' 
has  been  cited  to-day,  satisfies  me  that  the 
Court  has  power  to  sanction  the  invest- 
ment sought.  Then  as  to  the  costs.  The 
question  in  the  present  case  is  a  small  one ; 
but  it  is  Hkely  to  be  very  impoi-tant  as 
a  precedent,  on  account  of  the  number  of 
persons  who  may  be  affected  by  the  scheme 
for  the  conversion  of  the  Three  per  Cent. 
Consols.  I  now  think  that  the  view  taken 
by  the  Lord  Justice  Bowen  and  myself  on 
the  previous  occasion  was  right.  When 
the  change  of  investment  has  been  ren- 
dered reasonably  necessary  by  the  act  of 
the  Government,  and  not  by  any  caprice 
of  the  holder,  I  think  it  right  that  the 
company  should  bear  the  costs.  The  order 
will  bear  date  as  of  this  day. 

Solicitors — Hamlin,  Grammer  &  Hamlin,  agents 
for  B.  C.  Pullan,  Leeds,  for  petitioner ;  Bell, 
Brodrick  k  Gray,  agents  for  Hawson,  Best  Sc 
Son,  Leeds,  for  respondents. 


(2)  62  Law  J.  Bep.  Chanc.  268;  Law  Bep. 
32  Gh.  D.  98. 
(8)  47  Law  J.  Bep.  Ohanc.  817. 
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Kekswich,  J.  ^  In  re  the  metropolitan 

1890.  >       COAL    CONSUMEBS'   ASSO- 

April  1.      )     cL^TioN.    qrieb's  case. 

Practice — CoaU  —  Taxation  —  Sepao'ate 
Proceedings  for  Similar  Objects — Same 
Solicitor/or  Differeni  Plaintiffs — Duplicate 
Copies — Counsels  Fees — RiUes  of  Court, 
Order  LXV,  rule  27,  svb-ruU  8. 

Where  the  same  solicitor  is  employed  by 
different  persons  to  conduct  proceedings  for 
the  same  or  a  similar  purpose^  he  is  en- 
titled to  such  costs  as  wovM  have  been 
allowed  in  either  action  if  he  had  not  been 
engaged  in  the  other,  except  as  regards  at- 
tendances or  other  matters  which  might 
have  been  done  at  the  same  time  in  both 
actions  ;  and  if  the  saane  counsel  appeao'  in 
both  actions  Uiey  ought  in  each  custion  to 
have  such  fees  as  if  they  had  not  been 
instructed  in  the  other. 

Adjourned  summons. 

This  was  a  summons  taken  out  by 
H.  L.  O.  Grieb  to  review  the  taxation  of 
his  costs  in  successful  proceedings  against 
the  association.  The  judgment,  dated  the 
16th  of  January,  1890,  was  made  on 
motion  by  Grieb  to  have  his  name  removed 
from  the  list  of  shareholders,  on  the 
ground  of  fraudulent  misrepresentation. 

A  like  application  was  made  by  a  Mr. 
Thursby,  which  was  heard  on  the  same 
day  and  before  the  same  Judge,  but  before 
Grieb's  application.  The  same  soUcitor 
and  the  same  counsel  appeared  for  both 
Thursby  and  Grieb,  and  a  like  order, 
directing  the  rectification  of  the  register 
as  prayed,  and  the  payment  of  the  appli- . 
cant's  costs,  was  made  in  each  case. 

The  Taxing  Master  taxed  Grieb's  costs 
at  65Z.  \\s,  3d,  disallowing  a  number  of 
items  on  the  ground  that  they  were 
duplicates  of  copies  which  had  been  al- 
lowed in  Thursby's  bill,  and  reducing 
counsel's  fees  as  excessive.  Grieb  filed 
objections  to  the  Taxing  Master's  certifi- 
ciite,  in  which  he  stated  that  his  action 
Wiis  quite  distinct  from  Thureby's,  and 
based  on  different  grounds ;  that  he  could 
not  use  Thiu^by's  documents,  which  be- 
longed to  the  latter ;  that  it  was  only  an 
iiccident  that  the  same  counsel  and  solici- 
tor appeared  for  both,  and  that  no  agree- 
ment of  any  kind  had  been  made  between 


him  and  Thursby.  A  Mr.  Wainwright 
had  previously  been  suooessful  in  a  simSar 
action  against  the  association  (reported 
ante,  p.  281),  and  it  was  arranged  that 
the  evidence  taken  in  Wainwright's  action 
should  be  used  in  the  other  two  actions, 
in  which  the  counsel  engaged  was  supplied 
with  two  identical  copies  of  all  the  docu- 
ments and  evidence  mentioned  in  the  ob- 
jections. The  Judge  also  was  furnished 
with  identical  copies.  The  items  in  Grieb's 
case,  which  had  been  disallowed,  were  copies 
of  evidence  taken  in  Wainwright's  case, 
minutes  of  the  association,  notice  to 
produce  correspondence,  shorthand  notes, 
articles  of  association,  petition  to  wind  up 
the  company,  notes  of  inspection  of  minute- 
book,  and  a  copy  of  correspondence  for  the 
Judge. 

G.  White,  for  the  summons. — ^The  Taxing 
Master  ought  to  be  directed  to  tax  the 
costs  on  the  same  principle  as  if  the  par- 
ties had  appeared  by  separate  counsel 
and  solicitors — Oppenshaw  v.  Whitehead 
(1),  Sharp  V.  Wright  (2),  and  Rol)b  v. 
Connor  (3). 

Quin,  for  the  official  liquidator. — ^The 
question  is  one  purely  for  the  Taxing 
Master  to  exercise  his  discretion — Rules 
of  Coiirt,  Order  LXV.  rule  27,  sub-rule  8, 
appendix  N. 

Kekewich,  J. — ^There  has  been  a  mis- 
carriage of  justice  in  this  case.  I  regard 
the  question  fix)m  the  client's  point  of  view. 
Grieb  sued  the  company  for  rescission  oi 
contract.  He  said  that  he  had  been 
induced  to  take  shares  by  fraudulent  mis- 
representations. When  he  retained  a  soli- 
citor, Grieb  was  entitled  to  say  to  him  : 
"  I  win  have  my  case  taken  into  Court  in 
the  best  possible  way.  The  briefe  and  the 
proofs  and  the  documentary  evidence  shall 
be  complete ;  counsel  must  be  instructed  ; 
you  must  go  in  to  win."  If  the  solicitor 
had  said  that  he  was  engaged  in  another 
case  of  a  similar  character,  and  that  it 
would  save  expense  if  he  only  made  one 
copy  of  the  documents  and  treated  the  two 
actions  as  one  action — ^if  he  had  said  that 
— Grieb  might  have  said,  and  if  a  sensible 
man  he  would  have  said  :  "  I  have  nothing 

(1)  9  Exch.Rep.384;  23 Law  J.Rep.  Exch.  97. 

(2)  Law  Rep.  1  Eq.  634. 

(3)  9  Ir.  Rep.  Bq.  373. 
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In  re  Metropolitan  Cbal  Conttimers*  Assoc. 
to  do  with  that  action,  but  I  am  entitled 
to  the  full  benefit  of  your  experience,  and 
I  ask  you  to  use  it  for  me,  and  put  my 
case  fully  before  the  Court."  If  that  is 
a  proper  view  for  the  client  to  take,  the 
solicitor  must  be  entitled  to  be  paid  for 
canying  out  those  instructions ;  and  if  he 
does  the  same  thing  for  another  client,  he 
is  entitled  to  be  paid  by  him  too.  It  is 
said  that  the  cases  were  so  much  alike 
that  the  decision  in  one  must  cover  the 
other.  But  this  is  a  case  of  fraud,  and  it 
does  not  follow  that  what  was  conclusive 
in  one  case  must  be  conclusive  in  the 
other ;  and  if  so,  the  defendants  ought  to 
have  said :  **  Let  us  try  one  case,  and  we 
will  then  submit  to  a  similar  decision  in 
the  other."  In  my  opinion  the  soHcitoris 
entitled  to  be  remunerated  as  if  Grieb's 
case  had  been  the  only  case.  If  he  had 
had  to  serve  a  subpoena  on  the  same  per- 
son in  both  actions,  or  make  a  journey,  he 
could  not  have  made  the  full  charge  against 
both  his  cHents,  and  there  are  several 
other  matters  of  the  same  character  which 
might  require  to  be  done  but  once  for 
both  actions,  in  which  duplicate  charges 
could  not  be  allowed.  That  was  held  in 
Oppenshaw  v.  Whitehead  ( 1 ),  which  is  a  use- 
ful case,  and  one  which  I  shall  endeavour 
to  follow.  Then  there  is  the  question  of 
counsel's  fees.  I  am  extremely  unwilling 
to  refer  this  question  back  to  the  Master. 
He  is  competent  to  decide  it,  and  in  an 
ordinary  case  I  should  say  nothing  about 
it.  But  I  cannot  help  seeing  that  the 
circumstances  on  which  he  relies  on 
making  the  reduction  are  that  the  cases 
are  similar  and  that  they  came  on  to- 
gether. I  do  not  think  that  is  right.  I 
think  counsel  ought  to  have  proper  briefs 
in  every  case.  Accordingly,  I  will  refer 
the  whole  bill  back  for  taxation,  with  the 
direction  that,  except  as  regards  atten- 
dances or  other  matters,  which  were, 
or  ought  to  have  been,  done  at  one 
and  the  same  time  in  both  actions,  the 
plaintiff's  solicitor  is  entitled  to  charge  in 
this  action  as  if  he  had  not  been  engaged 
in  Thursby*8  action.  The  costs  of  the  ap- 
plicant wDl  be  paid  to  him  in  any  event. 

BoIicitoiB— W.  A.  Golyer,  for  applicant;  Lnmley 
St  Lumley,  for  official  reoelTor. 
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NOETH,   J. 
1890. 

Jan.  30. 
tFeb.  4. 

Principal  and  Surety — Indemnity  given 
by  Principal  Debtor  to  one  of  severed  Co- 
sureties— PaymerU  of  Principal  Debt  by 
aU  Co-su/reties — Bight  of  Co-sureties  to 
Benefit  of  Indemnity, 

Five  sureties  executed  a  guarantee  to  a 
bank,  by  which  they  jointly  and  severaUy 
undertook  to  repay  to  the  bank  the  balance 
for  the  time  being  owing  to  them,  by  a 
custofner  on  his  current  accouaU,  to  die 
extent  of  2,000^.  Afterwards  the  prindpcd 
debtor  deposited  wUh  one  of  the  sureties  a 
policy  of  insurance  on  his  own  life  to 
secure  that  surety  against  all  liability  in 
respect  of  the  suretyship.  The  principal 
debtor  became  bankrupt,  ounng  more  than 
2,000^.  to  the  bank,  whereupon  the  bank 
called  upon  the  sureties  to  pay  them  2,0002. 
under  the  guarantee.  The  sureties  paid 
this  sum  in  unequal  amounts.  The  prin- 
cipal debtor  afterwards  died,  and  the  policy 
money  was  received  by  ike  surety  with 
whom  the  policy  had  been  deposited : — Held, 
^lat  incLsmuch  as  the  surety  with  whom  the 
policy  had  been  deposited  was  bound,  upon 
the  principle  </ Steel  v,  Dixon  (50  Law  J. 
Rep.  Chanc.  51 ;  Law  Rep.  17  Ch.D.  825), 
to  bring  the  policy  money  into  hotchpot  for 
the  benefit  of  his  co-sureties,  the  deposit  in 
effect  enured  for  the  benefit  of  all  the  co- 
sureties to  the  full  extent  of  the  principal 
debt,  and  that  the  poUcy  money  must  ac- 
cordingly be  applied  in  repaying  to  the  five 
co-sureties  the  amounts  which  they  had 
respectively  paid  under  the  guarantee. 

Special  Case. 

On  the  9th  of  March,  1880,  WiUiam 
Berridge,  of  Sibbertofb,  James  Berridge 
(one  of  the  plaintiffs),  William  Berridge, 
of  Upton,  William  Gilbert,  and  Alice 
Gilbert,  at  the  request  of  Samuel  Ber- 
ridge, joined  in  a  letter  of  guarantee  to 
the  Leicester  Banking  Company,  by  which 
they  requested  the  bank  to  advance 
moneys  to  Samuel  Berridge  firom  time  to 
time  as  he  might  require  the  same,  '<  and 
in  consideration  thereof  we  jointly  and 
severally  undertake  to  repay  you  any 
amount  that  may  be  due  to  you  on  the 
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Berridge  v.  Berridge. 
balance  of  his  current  account,  or  on  any 
other  account  or  security  whatsoever,  not 
exceeding  the  sum  of  2,000^.,  whenever 
required  by  or  on  our  behalf  so  to  do." 

On  the  6th  of  AprQ,  1880,  William 
Berridge,  of  Sibbertoft,  deposited  with  the 
bank  the  title-deeds  of  some  land  belong- 
ing to  him,  by  way  of  security  for, the 
overdraft  of  Samuel  Berridge  with  the 
bank,  upon  the  terms  of  a  memorandum 
dated  the  6th  of  April,  1880,  signed  by 
the  said  William  Berridge,  and  a  receipt 
of  the  same  date  signed  by  the  agent  of 
the  bank.  By  the  memorandum  which 
was  addressed  to  the  bank,  William  Ber- 
ridge, of  Sibbertoft,  declared  "that  the 
deeds  are  deposited  with  you  as  a  security 
for  all  sums  of  money  now  or  hereafter  to 
become  due  from  my  brother,  Samuel 
Berridge,  to  the  banking  company,  either 
upon  the  banking  accounts  or  in  any  other 
matter  whatsoever,  including  interest, 
commission,  and  all  other  usual  banking 
charges."  And  William  Berridge  under- 
took, upon  request,  to  execute  to  the  bank 
a  mortgage  of  the  property  for  the  better 
securing  all  sums  of  money  intended  to  be 
thereby  secured,  such  mortgage  to  contain 
a  power  of  sale  and  all  other  visual  clauses 
and  covenants.  The  receipt  for  the  deeds, 
signed  by  the  agent  of  the  bank  on  the 
same  day,  stated  that  they  were  deposited 
by  WilUam  Berridge,  of  Sibbertoft,  "  as 
security  for  his  brother  Samuel  Berridge's 
account  when  in  excess  of  2,000^." 

Some  time  prior  to  his  death,  which 
took  place  in  1887,  Samuel  Berridge  had 
deposited  with  William  Berridge,  of  Sib- 
bertoft, two  policies  of  assurance  on  the 
life  of  Samuel  Berridge,  each  for  the  sum 
of  1,000^.,  with  bonus  additions. 

William  Berridge,  of  Sibbertoft,  died  on 
the  6th  of  December,  1882,  having  by  his 
will  appointed  the  plaintifiGs,  James  Ber- 
ridge and  John  Earl,  executors  thereof, 
and  they  both  proved  the  will.  By  the 
will  he  bequeathed  all  his  moneys,  securi- 
ties for  money,  and  all  the  residue  of  his 
personal  estate,  to  his  trustees,  upon  trust 
for  sale  and  conversion  as  there  .  men- 
tioned, and  to  hold  the  proceeds  and  also 
his  ready  money  upon  trust,  in  the  first 
place,  thereout  to  pay  his  debts,  including 
mortgage  debts  (if  any),  ftmeral  and  testa- 


mentary expenses,  and  a  legacy  of  100^, 
and  to  hold  the  residue  thereof  upon  the 
trusts  therein  mentioned.  By  a  deed 
dated  the  28th  of  August,  1884,  and  made 
between  Samuel  Bemdge  of  the  one  part, 
and  the  plaintiffs  of  the  other  part,  after 
reciting  to  the  effect  that  William  Ber- 
ridge, of  Sibbertoft,  became  surety  for 
the  payment  of  certain  moneys  which 
might  be  owing  by  Samuel  Berridge  to 
the  bank,  and  that  Samuel  Berridge,  by 
way  of  indenmity,  deposited  with  the  said 
William  Berridge  the  two  above-mentioned 
policies  on  his  own  life,  and  that  he,  by 
his  will,  appointed  the  plaintiffs  executors 
thereof,  and  that  Samuel  Berhdge  had,  at 
the  request  of  the  plaintifi^  agreed  to 
assign  the  policies  in  manner  thereinafter 
appearing,  it  was  witnessed  that,  for  the 
consideration  aforesaid,  Samuel  Berridge, 
as  beneficial  owner,  did  thereby  assign 
unto  the  plaintifiQs  the  said  two  policies, 
whereby  the  sum  of  2,000Z.  was  assured 
to  be  paid  to  the  executors,  administrators, 
or  assigns  of  Samuel  Berridge  at  the  end 
of  sbc  months  after  his  death,  subject  to 
the  annual  premiums  therein  mentioned, 
together  with  all  bonuses  which  might  be 
added  to  the  policies,  or  either  of  them,  to 
hold  the  same  unto  the  plaintiffs,  their 
executors,  administrators,  and  assigns, 
"  provided  always  that,  if  the  said  Samuel 
Berridge  shall,  at  any  time  hereafter,  re- 
lease or  cause  to  be  released  the  estate  of 
the  said  William  Berridge,  deceased,  from 
all  liability  in  respect  of  the  said  surety- 
ship, then  the  said  policies  shall  be  re- 
assigned unto  the  said  Samuel  Berridge, 
at  his  cost."  It  was  also  provided  that, 
in  case  Samuel  Berridge  should  not  pay 
the  premiums,  the  plaintiffs  should  pay 
them,  and  that  Samuel  Berridge  should 
repay  to  the  plaintiffs  any  moneys  which 
they  should  pay  for  that  purpose,  with 
interest,  and  that  in  the  meantime  the 
moneys  so  expended,  with  interest  there- 
on, should  be  an  "additional  charge  on 
the  policies  and  premises  for  the  time 
being  subject  to  this  security." 

On  the  20th  of  January,  1886,  a  re- 
ceiving order  was  made  against  Samuel 
Berridge,  and  on  the  4th  of  February, 
1886,  he  was  abjudicated  a  bankrupt  and 
a  trustee  was  appointed.     At  the  date  of 
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his  bankruptcy  Samuel  Berridge  was  in- 
debted to  Uie  bank  in  a  sum  of  3,8422. 14^. 
The  bank  proved  for  this  sum  in  the  bank- 
ruptcy, and  received  a  dividend  on  their 
debt  which  reduced  it  to  3,334/.  9^.  On 
the  6th  of  July,  1886,  the  bank  applied 
to  the  guarantors  under  the  guarantee  of 
the  9th  of  March,  1880,  to  pay  the  sum 
of  2,0002.  secured  thereby,  and  the  plain- 
ti£&  (on  behalf  of  the  estate  of  William 
Berridge,  of  Sibbertoffc),  the  plaintiff 
James  Berridge  (on  behalf  of  himself),  the 
defendant  Maiy  Alice  Berridge  (as  repre- 
sentative of  William  Benidge,  of  Upton), 
William  Gilbert,  and  Alice  Gilbert  paid  to 
the  bank  the  sum  of  2,0002.  in  the  pro- 
portions following — ^namely,  the  plain- 
tiffs as  executors  of  William  Benidge,  of 
Sibbertoft,  4002. ;  James  Berridge,  5002.  j 
the  defendant  Mary  Alice  Berridge,  5002. ; 
and  William  Gilbert  and  Alice  Gilbert, 
6002.  The  bank  Jaflerwards  called  upon 
the  plaintiffe,  as  executors  of  William 
Berridge,  of  Sibbertoft,  to  pay  the  sum  of 
1,3342.  9*.,  the  balance  then  remaining  of 
the  debt  of  3,3342.  9«.  due  to  the  bank 
from  Samuel  Berridge,  and  the  plaintiffs 
paid  this  sum  to  the  IxEink  on  the  9th  of 
November,  1886. 

After  the  bankruptcy  of  Samuel  Ber- 
ridge, the  plaintiffs  paid  the  premiums  on 
the  policies,  amounting  together  to  the 
sum  of  1652.  16«.  dd, 

Samuel  Berridge  died  in  1887  without 
having  obtained  his  discharge.  His  estate 
had  been  wound  up  and  the  trustee  in  his 
bankruptcy  released.  The  plaintifis  re- 
ceived the  sum  of  2,4902.  in  respect  of  the 
policies  on  the  18th  of  June,  1888. 

William  Berridge,  of  Upton,  had  died 
intestate.  The  defendant  Mary  Alice 
Berridge  was  his  administratrix.  William 
Gilbert  and  Alice  Gilbert  had  both  been 
adjudicated  bankrupt,  and  the  trustee  of 
their  respective  estates  was  a  defendant. 
The  trustee  in  the  bankruptcy  of  Samuel 
Berridge  was  also  a  defendant. 

The  questions  submitted  for  the  opinion 
of  the  Court  were : — 

1.  Whether  the  said  sum  of  2,4902. 
should  be  applied — ^first,  in  payment  to 
the  plaintiflfe,  as  executors  of  William 
Berridge,  of  Sibbertoft,  of  the  sums  ex- 
pended by  them  in  respect  of  premiums 
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on  the  policies,  with  interest  thereon,  and 
in  payment  of  the  plaintiffs'  costs,  charges, 
and  expenses,  in  respect  of  the  policies  and 
of  the  deed  of  the  28th  of  August,  1884  ; 
secondly,  in  payment  to  the  plaintiffs,  as 
executors  of  William  Berridge,  of  Sibber- 
toft, of  the  sums  of  4002.  and  1,3342.  9«. 
respectively,  with  interest  thereon;  and, 
thirdly,  whether  the  residue  of  the  said 
sum  of  2,4902.  should  be  paid  to  the  de- 
fendants and  the  plaintiff  James  Berridge 
in  his  own  right,  or  some  or  one  of  them ; 
or 

2.  How  otherwise  the  said  sum  of 
2,4902.  ought  to  be  dealt  with  and  dis- 
tributed. 

3.  How  the  costs  of  this  application 
ought  to  be  paid  or  borne. 

Cozena-Ha/rdAfy  Q.C,  and  Bibdin^  for 
the  plaintiffs. — ^When  one  co-surety  ob- 
tains fix>m  the  principal  debtor  a  counter- 
security  against  his  liability,  he  is  bound 
to  give  his  co-sureties  the  benefit  of  it 
pari  passu.  After  the  estate  of  the  plain- 
tiff' testator  has  been  repaid  out  of  the 
policy  moneys  what  it  has  paid  to  the 
bank  on  the  further  security,  the  plain- 
tiff, as  his  executors,  will  be  entitled  to 
retain  out  of  the  balance  of  the  policy 
moneys  the  amount  which  the  estate  has 
paid  to  the  bank  on  the  guarantee.  The 
co-sureties  will  then  be  entitled  to  parti- 
cipate in  this  sum.  This  process  wiU 
have  to  be  continued  until  all  the  co- 
sureties have  been  paid  in  full  or  the 
money  has  been  exhausted  —  Steel  v. 
Dixon  (1)  and  In  re  Arcedechms  (2). 

Ingle  Joyce^  for  the  trustee  in  bank- 
ruptcy of  Samuel  Berridge. — ^The  claim  of 
the  plaintiffs  is  an  attempt  to  extend  the 
doctrine  of  Steel  v.  Dixon  (1).  That  case 
only  shews  that  if  one  co-surety  obtains  a 
counter-security  from,  the  principal  debtor, 
he  must  bring  into  hotchpot  for  the  bene- 
fit of  his  co-sureties  what  he  receives  from 
that  source.  He  is  not,  however,  then 
entitled  to  obtain  anything  more  out  of 
the  counter-security.  A  person  who  be- 
comes surety  for  a  debtor  at  the  request  of 

(1)  60  Law  J.  Rep.  Chano.  691 ;  Law  Bep. 
17Ch.  D.  825. 

(2)  53  Law  J.  Rep.  Chano.  102 ;  Law  Rep. 
24  Ch.  D.  709. 
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a  co-surety  cannot  call  upon  that  co-surety 
for  contribution — TSimer  v,  Davia  (3)  and 
De  Colder  on  GuarcmUea  (2nd  ed.),  p.  313. 

The  other  defendants  did  not  appear  at 
the  trial. 

Cozma-Hcurdyy  Q.C,  in  reply. — Steel  v. 
Dixon  (1)  shews  that  the  fact  that  the 
indemnity  was  given  after  the  contract  is 
immaterial.  The  1,334^.  9«.  is  entitled  to 
priority  over  the  2,000^. 

NoBTH,  J.  [after  reading  the  original 
guarantee  of  the  9th  of  March,  1880,  the 
memorandum  of  deposit  and  the  receipt, 
continued  :]  I  do  not  see  anything  in  the 
memorandum  which  shews  that  William 
Berridge  thereby  undertook  any  personal 
liability,  by  reason  of  which  he  can  be 
sued  in  debt  in  respect  of  the  amount 
covered  by  that  security.  If  the  security 
had  been  given  by  the  principal  debtor 
who  was  receiving  the  advance  fix)m  the 
bank,  the  matter  would,  in  my  opinion, 
have  stood  in  a  totally  different  position. 
But  the  liability  of  the  surety  must  be 
measured  by  that  which  is  expressed  in 
the  written  document,  which  alone  con- 
stitutes the  security,  and  here  he  merely 
deposits  the  documents  as  security.  That, 
in  my  opinion,  does  not  amount  to  a  con- 
tract that  he  is  also  to  be  personally 
liable  for  the  repayment  of  the  debt.  Then 
there  is  the  receipt  for  the  deeds  signed 
by  the  agent  for  the  bank ;  and  I  think 
the  terms  of  the  deposit  are  contained  in 
the  two  documents,  and  I  must  read  the 
two  as  if  they  were  one.  The  second 
document  makes  it  clear  what  the  nature 
of  the  deposit  was.  It  was  to  be  a  security 
for  the  surplus  of  the  debt  to  the  bank  in 
excess  of  the  2fi00l.  After  that  Samuel 
Berridge  deposited  with  William  Berridge, 
of  Sib^rtoft,  two  policies  of  assurance  for 
1,000^.  each.  There  is  nothing  to  shew 
at  what  date  the  deposit  was  made.  It 
must,  I  think,  have  been  after  the  original 
agreement  of  suretyship  of  the  9th  of 
March,  1880;  but  whether  it  was  between 
the  9th  of  March,  1880,  and  the  6th  of 
April,  1880,  or  whether  it  was  subse- 
quently to  the  6th  of  April,  1880,  I  have 
no  means  of  judging.  Then  came  the  deed 
of  the  28th  of  August,  1884.  [His  Lord- 
(3)  2  Esp.  478. 


ship  read  the  deed,  and  continued :] 
Samuel  Berridge  became  bankrupt;  he 
did  not  pay  anything  to  the  bank.  He 
has  since  died,  and  a  sum  of  2,490Z.  has 
been  received  by  the  plaintiff  in  respect 
of  the  policies.  The  question  is  how  that 
money  is  to  be  applied.  The  2,000^.  was 
paid  to  the  bank  by  the  five  sureties  in 
unequal  proportions.  The  plaintifb,  as 
executors  of  William  Bemdge,  of  Sibber- 
toft,  paid  their  proper  proportion  of  400^. ; 
James  Berridge  paid  500Z. ;  Mary  Ahoe 
Berridge,  as  representative  of  William  Ber- 
ridge, of  Upton,  paid  500Z. ;  and  William 
Gilbert  and  Alice  Gilbert  paid  only  600^ 
between  them,  which  was  less  than  their 
proper  contribution.  Of  course,  the  con- 
struction of  the  deed  of  August,  1884, 
cannot  be  affected  by  the  actual  course  of 
events  afterwards.  For  the  purpose  of 
considering  the  construction  of  that  deed, 
let  me  suppose  that  the  bank  had  claimed 
from  the  plaintiffs,  as  executors  of  William 
Berridge,  of  Sibbertoft,  payment  of  the 
whole  debt  due  from  the  principal  debtor, 
and  that  they  had  then  paid  the  whole 
amount ;  what,  in  that  case,  would  have 
been  their  right  as  against  the  policy- 
moneys  1  The  policies  were  to  be  re- 
assured to  Samuel  Berridge  only  if  he 
should  at  any  time  thereafter  release  the 
estate  of  William  Berridge,  deceased, "  frt>m 
all  liability  in  respect  of  the  said  surety- 
ship." Now,  at  the  moment  of  which  I 
am  speaking,  all  liability  in  respect  of  the 
suretyship  would,  in  one  sense,  have  been 
at  an  end,  because  the  principal  debt  would 
have  been  paid  off  by  the  surety.  But  it 
would  be  absurd  to  suppose  that  so  soon 
as  one  of  the  sureties  had  paid  off  the 
principal  debt,  the  deposit,  by  way  of 
security  to  that  surety,  was  to  be  at  an 
end.  Of  course,  the  meaning  is  that  the 
policies  are  to  be  a  secuiity  to  the  surety 
so  as  to  relieve  him  fix)m  liability,  not  only 
in  the  sense  of  paying  off  the  principal 
debt,  but  by  repaying  to  him  whatever  he 
has  had  to  pay  in  order  to  satisfy  the 
liability  of  the  principal  debtor.  There- 
fore, in  the  case  which  I  have  put,  it  is 
clear  that  William  Berridge's  estate  would 
have  been  entitled  to  receive  back  the 
2,0002.  which  it  had  paid  in  satisfisu^tion  of 
the  security.    That  event  did  not^  how- 
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ever,  happen,  and,  in  fact,  William  Ber- 
ridge's  estate  haa  paid  only  400Z. 

But  now,  the  policy-money  being  divi- 
sible, the  question  is  in  what  shares  it  ought 
to  be  divided.  The  other  co-sureties  now 
claim  to  have  the  benefit  of  the  security 
which  was  taken  by  William  Berridge,  of 
Sibbertofb,  upon  the  policies  belonging  to 
the  principal  debtor.  It  is  said  that  they 
have  never  yet  made  any  such  claim. 
There  is  no  reason  why  they  should  have 
made  any  such  claim  until  the  present 
moment,  because  nothing  has  yet  been 
repaid  to  any  one  out  of  the  estate  of  the 
principal  debtor,  and  it  is  only  now,  when 
the  policies  have  been  realised  and  the 
money  is  forthcoming,  that  the  question 
how  it  ought  to  be  divided  arises  for  any 
practical  purpose.  When  it  is  suggested 
that  400Z.  should  be  paid  to  the  plaintifts, 
the  other  co-sureties  say,  "  If  that  sum  is 
to  be  paid  to  the  plaintiffs,  we  claim  to 
share  in  it."  Thereupon  the  plaintiffs  reply, 
"  If  that  400Z.  is  to  be  divided  among  all 
the  co-sureties,  the  payment  of  400^.  will 
not  be  a  complete  indemnity  to  our  testa- 
tor's estate,"  and,  therefore,  the  question 
is  really  at  large  what  is  to  be  done  with 
this  money  for  the  purpose  of  indemnify- 
ing the  plaintiffs.  I  think  it  is  quite 
right  that  the  premiums  should  first  be 
repaid  with  interest,  and  then  the  costs  in 
connection  with  the  equitable  mortgage 
and  the  costs  of  the  action.  The  next 
claim  is  the  1,334^.  9«.,  which  the  plaintiffs 
paid  in  respect  of  the  equitable  mortgage 
which  their  testator  gave.  It  is  clear  that 
they  paid  that  sum  out  of  his  personal 
estate  in  order  to  redeem  the  deposited 
deeds,  because  under  his  will  they  were 
bound  to  apply  hLs  personal  estate  in  re- 
deeming the  deeds.  That  was,  therefore, 
a  proper  payment,  and  the  plaintiffs  are 
entitled  to  receive  the  1,334Z.  9*.  out  of 
the  proceeds  of  the  policies.  Then  the 
plaintiffs  are  also  entitled  to  the  400/. 
which  they  paid  to  the  bank  on  account 
of  the  2,000Z. ;  and  when  that  400/.  has 
been  paid  to  the  plaintiffs  or  retained  by 
them  it  cannot  be  applied  solely  in  satis- 
fying them ;  but  it  must,  according  to  the 
doctrine  of  Sted  v.  Dixon  (1),  be  shared 
between  them  and  the  other  co-sureties. 
Then,  will  the  plaintiffs  be  entitled  to 
Vol.  69.— Ohaho. 


receive  anything  morel  In  my  opinion 
they  will,  because  otherwise  the  estate  of 
their  testator  will  not  have  been  released 
"  from  all  liability  in  respect  of  the  surety- 
ship." It  will  only  have  been  repaid  one 
fifth  part  of  the  400Z.  which  it  has  paid  to 
the  bank,  because  the  rest  of  the  400/. 
will  have  gone  to  pay  the  co-sureties,  who, 
on  the  principle  of  Sted  v.  Dixon  (1), 
had  a  legal  right  to  share  in  the  400/. 
That  being  so,  something  more  must  be 
paid  to  the  plaintiffs.  There  must  be  paid 
to  them  such  a  further  sum  as  will  make 
up  to  them  that  which  has  been  taken 
away  from  them  by  reason  of  the  claim 
of  the  other  co-sureties  to  share  in  400/. 
Then,  again,  that  further  sum,  when  it 
has  been  paid  to  them,  will  have  to  be 
distributed  in  a  similar  manner;  and, 
therefore,  if  the  rights  were  worked  out 
in  that  way,  there  would  be  successive 
payments  made  out  of  the  policy-money 
to  the  plaintiffs  until  the  rights  of  all  the 
co-sureties  had  been  satisfied,  and  then 
only  the  plaintiffs  would  be  in  a  position 
to  say  that  they  had  got  the  400/.  to  which 
they  are  entitled  under  the  deed  of  August, 
1884. 

In  my  opinion,  this  result  necessarily 
flows  from  the  doctrine  of  Steel  v.  Dixon 
(1),  though  I  do  not  think  that  the  point 
was  actually  decided  there.  In  that  case, 
the  plaintiffs,  for  some  reason  I  could 
never  understand,  limited  their  claim  to  a 
share  of  the  first  payment  received  by 
their  co-surety  by  means  of  his  counter- 
indemnity,  and  did  not  ask  to  share  in 
any  subsequent  payments  to  him.  They 
did  not  claim  to  share  in  the  whole  of  the 
proceeds  of  the  counter-security,  but  only 
to  the  extent  of  the  400/.  I  think  the 
principle  of  the  decision  would  have  en- 
titled them  to  more,  if  they  had  asked  for 
it,  and  I  think  it  entitles  the  co-sureties 
in  the  present  case  to  the  relief  which  I 
have  mentioned. 

There  would  be  no  further  question  if 
the  proceeds  of  the  policies  were  sufficient, 
after  the  prior  payments  which  I  have 
mentioned,  to  pay  both  the  1,334/.  9^.  and 
the  2,000/.  in  full ;  but  those  proceeds  are 
not  sufficient.  The  question,  therefore, 
arises,  whether  the  1,334/.  ds.  ought  to  be 
paid  in  priority  to  the  2,000/.  f  I  do  not 
3Z 
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see  any  reason  why  it  should.  The  deposit 
of  the  policies  was  made  to  release  the 
estate  of  the  plaintiffs'  testator  from  all 
liability  in  respect  of  his  suretyship  for 
the  principal  debtor,  and  I  can  find  no- 
thing in  the  deed  of  August,  1884,  which 
makes  a  distinction  between  his  liability 
under  the  memorandum  of  deposit  and  his 
liability  under  the  original  guarantee. 

That  being  so,  I  think  the  surplus  of 
the  policy-money,  after  making  the  prior 
payments  which  I  have  mentioned,  must 
be  applied,  so  far  as  it  wiU  extend,  rate- 
ably  in  satisfying  the  2,000Z.  and  the 
1,334?.  9«. 

Cozens-Uardy,  Q,C.,  for  the  plaintiffs. — 
A  question  arises  with  regard  to  thase  co- 
sureties who  have  paid  more  than  the  others. 
Two  have  paid  500/.  each ;  the  plaintiffs, 
as  executors,  have  paid  400/. ;  and  WOlitun 
and  Alice  Gilbert  have  paid  600/.  between 
them — probably  each  300/.  I  submit  that, 
after  payment  of  the  premiums  and  costs, 
so  much  of  the  balance  of  the  policy- 
moneys  as  is  apportioned  to  the  2,000/. 
should  be  applied,  first  in  paying  to  those 
sureties  respectively  who  have  paid  more 
than  300/.  the  sum  required  to  bring  their 
pa3rments  down  to  300/.  each,  then  that  the 
residue  should  be  divided  rateably  among 
the  five. 

North,  J. — I  think  that  is  the  right 
mode  of  division.  . 


Solicitors— Bridges,  Sawtell,  Hcywood  k  Co.. 
agents  for  Howes,  Percival  Sc  Ellen,  North- 
ampton ;  W.  Murton,  Solicitor  to  the  Board 
of  Trade. 


In  re  jodrell. 

JODRELL  V.  SEALE. 


[I>^  THE  COUET   OP  APPEAL.] 
Lord  Halsbury,  L.C.  ^ 

LiNDLET,  L.J. 
BOWEN,  L.J. 

1890. 
April  24,  25. 

Will — Construction — Illegitimate  Rela- 
tions — "  Xamed" — ^^ Relatives  hereinbefore 
namedy 

A  testcUor  gave  a  series  of  legacies  in 
trust  for  iJie  respective  children  of  several 
named  persons  whom  he  respectively  de- 
scribed as  his  cousins,  some  of  wham  were  not 
legitimately  related  to  him,  and  he  gave  oilier 
legates  in  trust  for  persons  whom  he  de- 
scribed as  nieces,  some  of  whom  were  related 
by  affinity  only  ;  and  he  directed  his  resi- 
duary estate  "  to  be  equaUy  divided  amongst 
sucJi  of  my  relatives  hereinbefore  named  as 
by  virtue  of  the  trusts  and  provisions  here- 
inbefore contained  shall  become  entitled  to  a 
vested  transmissilh  interest,^*  By  a  codicil 
he  revoked  tJie  legacies  in  favour  of  the 
persons  described  as  his  nieces,  and  directed 
tJtat  they  sJiotdd  not  participate  in  tlie  divi- 
sion of  his  residuary  estate  as  directed  by 
iJie  will.  At  the  date  of  tits  codicil  there 
^oas  only  one  person  legaUy  related  to  the 
testator  and  mentioned  by  name  in  t/ie  will 
who  was  eiUitled  to  take  under  the  residuary 
bequest : — Held,  reversing  tlie  decision  of 
Stirling,  J.,  tJiat  t/ie  children  of  persons 
named  as  cousins,  whether  legally  related  or 
not,  were  "  relatives  hereir^efore  named " 
witliin  the  meaning  of  tJie  residuary  clause. 

Frhwiples  of  construction  discussed. 

The  Rev.  Sir  Edw.  Repps  Jodrell,  Bart., 
by  his  will,  dated  the  23rd  of  March,  1868, 
appointed  his  wife  and  two  other  persons 
executors  and  trustees,  and  after  making 
certain  pecuniary  bequests  he  bequeathed 
"  to  my  cousin  Richard  Jennings "  the 
marble  bust  of  his  grandfather,  and  after 
his  decease  he  bequeathed  the  same  to  his 
(the  cousin's)  heir-at-law,  and  he  also  be- 
queathed "  to  my  cousin  the  Rev.  Charles 
Philip  Paul  Jodrell "  a  gold  chain  to  be 
selected  by  his  executors.  He  then  de- 
vised and  bequeathed  a  sum  of  Consols, 
and  certain  policy  moneys,  and  his  general 
freehold,  copyhold,  and  leasehold  estate  to 
his  trustees  and  executors,  upon  trust  for 
sale  and  conversion,  and  he  directed  the 
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trustees  to  hold  the  proceeds,  together 
with  all  the  stocks,  funds,  and  securities 
of  which  he  should  die  possessed,  upon 
trust  to  pay  the  dividends  to  his  wife 
for  life. 

By  clause  15  of  the  will  he  desired  his 
trustees  to  sell  and  convert  such  stock, 
funds,  and  securities  after  his  wife's  death, 
and  out  of  the  proceeds  to  set  apart  and 
pay  the  legacies  specified  in  the  twenty 
following  paragraphs. 

By  clause  16  the  testator  directed  his 
tinistees  to  set  apart  the  sum  of  5,000/., 
and  to  divide  the  same  *' amongst  such 
one  or  more  of  the  children  of  my  late 
cousin  Major  Edward  Jodrell  other  than 
his  eldest  son,  whom  I  exclude  because  he 
is  sufficiently  provided  for,  as  shall  be 
living  at  my  wife's  death,  and  as  shall 
have  attained  or  shall  attain  the  age  of 
twenty-one  years,  and  if  more  than  one, 
in  equal  shares." 

By  clause  17  he  bequeathed  the  sum  of 
5,000/.  upon  similar  trusts  for  the  benefit 
of  the  children  of  "  my  cousin  the  Rev. 
Henry  Jodrell,"  excluding  the  eldest 
daughter,  who  was  stated  to  be  otherwise 
provided  for. 

By  clause  18  he  bequeathed  the  sum  of 
5,00i0/.,  upon  trust  to  pay  the  income  "  to 
my  cousin  Mary  Bishop"  for  life,  and 
after  her  death  upon  trust  for  such  of  her 
children  as  should  survive  her  and  the 
testator's  wife  and  attain  twenty-one. 

By  clause  19  he  bequeathed  the  sum  of 
5,00lO/.,  upon  trusts  for  "my  said  cousin 
Richard  Jennings  "  and  his  wife  during 
their  respective  lives,  and  after  the  decease 
of  the  survivor  upon  trust  for  such  of  the 
children  as  should  survive  them  and  the 
testator's  wife  and  attain  twenty-one. 

By  clause  20  he  bequeathed  the  sum  of 
2,000/.  upon  trust  for  "  my  cousin  Louisa 
BuUer"  for  life,  and  after  her  death  in 
trust  for  Charles  Seale  Hayne,  Esq.,  of 
Kingsmere  Castle,  Devonshire,  if  he 
should  survive  the  testator's  wife  and  the 
said  Louisa  BuUer.  But  if  he  should  not 
survive  them  both,  he  directed  the  said 
sum  to  sink  into  the  residue. 

By  clause  21  he  bequeathed  the  sum 
of  3,000/.  in  trust  for  "  my  niece  Emily 
Higgins,"  if  she  should  survive  the  tes- 
tator's wife  and  attain  twenty-one.  But 
if  she  should  not  survive  the  testator's 
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wife,  or  should  die  undfer  twenty-one,  he 
directed  the  said  sum  to  sink  into  the 
residue. 

By  clause  22  he  bequeathed  the  sum  of 
2,000/.,  in  trust  to  be  divided  between 
"my  two  nieces  Mary  Champagne  and 
Blanche  Champagne,"  if  they  should  siu*- 
vive  the  testator's  wife  and  attain  twenty - 
one.  If  either  of  them  should  die  in  his 
wife's  lifetime  or  under  twenty-one,  then 
the  whole  was  to  belong  to  the  other ;  and 
if  both,  then  he  directed  the  said  sum  to 
sink  into  the  residue. 

By  clause  23  he  bequeathed  5,000/.  in 
trust  for  "  my  cousin  Major  George  King  " 
for  life,  and,  after  his  death,  in  trust  for 
such  of  the  children  as  should  survive  him 
and  the  testator's  wife,  and  attain  twenty- 
one. 

By  clause  24  he  bequeathed  5,d00/.  upon 
trust  for  "  my  cousin  Georgina  Forde  "  for 
life,  and  after  her  death  upon  similar  trusts 
for  her  children. 

By  clause  25  he  bequeathed  5,000/.  upon 
trust  for  "  my  cousin  Emily  MacDonnell," 
and  after  her  death  upon  similar  trusts  for 
her  children. 

Clause  37  was  as  follows:  "As  to  all 
the  residue  and  remainder  of  my  real  and 
personal  estate  not  hereby  effectually  dis- 
posed of,  I  direct  the  same  to  be  equally 
divided  amongst  such  of  my  relatives 
hereinbefore  named  as  by  virtue  of  the 
trusts  and  provisions  hereinbefore  con- 
tained shall  become  entitled  to  a  vested 
transmissible  interest  in  any  part  of  my 
property ;  and  as  to  such  of  them  as  are 
females,  for  their  separate  use  respectively 
and  without  power  of  anticipation." 

The  testator  made  several  codicils  to  his 
will. 

By  the  1st  codicil,  dated  the  23rd  ot 
March,  1868,  the  testator  revoked  the  be- 
quest of  2,000/.  in  favour  of  his  nieces  Mary 
Champagne  and  Blanche  Champagn6. 

By  the  5th  codicil,  dated  the  26th  of 
July,  1882,  he  revoked  the  bequest  of 
3,000/.  in  trust  for  his  niece  Emily  Higgins 
(then  Mrs.  Churchill). 

The  10th  clause  of  the  codicil  recited 
that  the  testator  had  by  the  1st  codicil 
to  his  will  revoked  the  bequest  of  2,000/. 
in  favour  of  his  nieces  Mary  Champagn6 
(then  the  wife  of  Col.  Phillips)  and 
Blanche  Champagne,  and  that  he  had, 
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by  the  codicil  now  in  statement,  revoked 
the  bequest  of  3,000Z.  in  favour  of  his 
niece  Emily  Higgins (then  Mrs.  Churchill); 
and  it  continued  as  follows :  "  Now  I  here- 
by direct  and  declare  it  to  be  my  intention 
that  neither  of  my  above-named  three 
nieces  shall  be  entitled  to  participate  in 
the  division  of  my  residuary  estate  as 
directed  by  the  37th  clause  of  my  will, 
and  I  hereby  expressly  exclude  them 
from  coming  under  the  provisions  of  such 
clause." 

By  clauses  11  and  12  the  testator  re- 
voked the  2nd  and  4th  codicils  to  his  will 
and  confirmed  his  said  will  and  the  1st 
and  drd  codicils  thereto. 

The  testator  died  on  the  12th  of  No- 
vember, 1882,  leaving  a  widow,  who  died 
on  the  1st  of  March,  1888. 

After  the  widow's  death,  an  originating 
summons  was  taken  out  by  the  trustees 
and  executors  of  the  will  to  determine 
who  were  the  persons  entitled  under  the 
residuary  gift ;  and  certain  enquiries  were 
directed  by  the  Court,  including  an  enquiry 
as  to  which  of  the  persons  named  in  the 
will  were  relatives  of  the  testator. 

The  chief  clerk  found  as  follows : — 

Charles  Philip  Paul  JodreU  died  in  1 875. 

Major  Edward  Jodrell  died  in  1882, 
leaving  several  children,  all  of  whom  were 
now  living. 

The  Rev.  Henry  Jodrell  was  still  living. 

Mary  Bishop  died  in  1875,  leaving  one 
child,  who  was  now  living. 

Bichard  Jennings  survived  his  wife,  and 
was  still  living. 

Louisa  Buller  died  in  1879,  leaving  one 
son,  Charles  Seale  Hayne,  who  was  now 
living. 

Major  George  King  died  in  1877, leaving 
four  children,  who  were  all  now  living. 

Mrs.  Forde  died  in  1887,  leaving  three 
children,  who  were  all  living. 

Mra.  MacDonneU  died  in  1883,  leaving 
five  children,  who  were  all  living. 

Major  King,  Mrs.  Forde,  and  Mrs. 
MacDonnell  were  not  legitimately  related 
to  the  testator,  but  were  legitimate  de- 
scendants of  persons  who,  with  the  tes- 
tator's mother,  were  the  natural  children 
of  one  Caroline  Morison. 

The  other  persons  referred  to  by  the 
testator  in  his  will  as  cousins  were  legally 
his  cousins. 


Maiy  Champagne  (now  Mrs.  Phillips) 
and  Blanche  Champagne  were  not  in- 
cluded in  the  chief  clerk's  certificate  as 
relations,  and  were  in  &ct  nieces  of  the 
testator's  wife. 

Stirling,  J.,  held,  first,  that  "  transmis- 
sible" in  the  residuary  clause  meant 
capable  of  transmission  after  death,  and 
consequently  that  persons  who  took  life 
interests  only  under  the  will  were  not 
entitled  to  participate  in  the  residue; 
and,  secondly,  that  '^  relatives  hereinbefore 
named"  meant  only  legitimate  relatives 
mentioned  by  name,  and  accordingly  be 
declared  that  Charles  Seale  Hayne  was  the 
only  person  entitled  under  the  residuaiy 
gift. 

Appeals  were  brought  against  the  latter 
part  of  this  decision  by  two  classes  of 
legatees :  the  children  of  the  testator's 
legitimate  cousins,  and  the  children  of 
persons  named  in  the  will  as  cousins,  but 
not  legitimately  related  to  the  testator. 
There  was  no  appeal  from  the  decision  so 
far  as  it  related  to  the  meaning  of  the 
word  "  transmissible." 

R(meT,  Q,C.,  Moulton,  Q.C.,  and  W.  B. 
Trevdycmy  for  some  of  the  children  of 
Major  Jodrell,  the  children  of  the  Rev. 
Henry  JodreU,  and  the  child  of  Mrs. 
Bishop. — ^According  to  the  interpreta- 
tion put  upon  the  will  and  codicils  by 
Stirling,  J.,  at  the  date  of  the  wiU 
there  were  only  three  possible  redpi- 
ents,  C.  P.  Jodrell,  Hayne,  and  Mjss 
Higgins;  and  at  the  date  of  the  codicil 
only  one.  But  the  form  of  the  reriduary 
bequest  is  against  that  view  of  the  tes- 
tator's intention,  and  the  codicil  shews 
that  the  testator  contemplated  a  division 
of  his  estate.  In  nearly  all  the  bequests 
to  relatives  the  persons  ultimately  en- 
titled are  first  cousins  once  removed  to 
the  testator,  whether  legitimately  related 
or  otherwise.  The  intention  of  the  tes- 
tator is  to  treat  all  his  relations  on  the 
same  footing;  only  two  are  excluded, 
and  they  are  stated  to  be  otherwise  pro- 
vided for.  If  the  residuary  gift  is  so 
construed  as  to  include  all  those  cbildreni 
the  result  will  be  a  fair  and  equable 
division  of  the  testator's  estate.  We  sub- 
mit that  the  children  are  named  sufficiently 
for  the  purpose  of  identification.     C.  S. 
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Hayne  and  Emily  Higgins  are  referred  to 
by  their  names  only  because  in  each  case 
they  constituted  the  entire  class.  In  this 
will  "  named  "  and  "  mentioned  "  are  equi- 
valent terms.  If  no  persons  had  been 
mentioned  nominaJ^im^  could  it  have  been 
contended  that  the  children  ought  to 
be  excluded  9  So  if  the  gift  had  been  to 
the  children  of  A.,  including  John,  would 
the  Court  have  excluded  the  younger 
children) 

Yaughdn  HawkvM  and  Swinfen  Eady, 
for  another  child  of  Major  JodreU,  referred 
to  Co,  LUt.  (book  1,  cap.  1,  36). 

Sir  Horace  Davey^  Q-C,  and  Raahleigh, 
for  the  children  of  Major  King. 

Crackanthorpe,  Q.C.,  and  Hadley,  for 
the  children  of  Mrs.  Forde  and  Mrs. 
MacDonnell. — The  daises  referred  to  in 
the  will  could  not  be  named  in  the  strict 
sense  of  the  word.  '^  Hereinbefore  named  " 
has  reference  to  "  relatives/'  and  the  mean- 
ing is  '*  persons  hereinbefore  named  as 
r^tives."  That  lets  in  the  illegitimate 
relations. 

Owen  V.  Bryant  (1)  covers  this  case. 

JRighy,  Q.C.,  and  Christopher  Ja/mes,  for 
the  respondent  Charles  Seale  Hayne. — 
"  Named  "  must  have  its  primary  meaning 
unless  there  is  some  context  to  the  contrary, 
and  here  there  is  no  such  context.  The 
prima  fade  meaning  of  "  to  name  "  is  to 
mention  a  person  by  his  or  her  name. 
'*  Relative "  in  legal  documents  means 
next-of-kin  according  to  the  Statute  of 
Distributions.  It  is  used  in  a  popular 
sense  to  include  persons  related  by  affinity 
as  well  as  those  related  by  consanguinity. 
But  there  must  be  some  context  in  order 
to  give  the  word  its  popular  sense.  If 
'^ named''  is  used  in  its  secondary  sense 
in  this  will  it  is  inoperative.  We  admit 
that  *'  relatives  "  is  used  so  as  to  include 
persons  related  by  affinity,  but  that  is  not 
a  resjson  for  extending  the  word  so  as  to 
include  illegitimate  relations.  The  mere 
fact  that  a  person  has  been  named  as  a 
relative  does  not  make  him  a  relative  for 
all  the  purposes  of  the  will.  Illegitimate 
relations  cannot  be  included  unless  the 
ordinary  legal  interpretation  of  the  word 
gives  rise  to  some  repugnancy  or  incon- 


(l)  3  De  Qez,  M.  it  Q.  697 ;  21  Law  J.  Rep. 
Chanc.  860. 
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sistency.  The  will  must  be  construed 
according  to  what  the  testator  has  said, 
and  it  is  not  for  the  Court  to  guess  what 
his  meaning  was. 

They  referred  to  JohnsoifCa  Dictioruvry^ 
Webster^ 8  Dictionary,  the  Imperial  Diction- 
ary, Megson  v.  Hindle  (2),  Smith  v. 
Ltdiard  (3),  In  re  Brown  (4),  Nannxxk  v. 
Horton  (5),  Dorin  v.  Dorin  (6),  In  re 
Humphriee;  Smith  v.  MiUidge  (7),  and 
Bdmunds  v.  Feeaey  (8). 

[The  Lord  Chancellor  referred  to 
Wukinaon  v.  Adam  (9)  and  Allen  v. 
Webster  (10).] 

LytteUon  Chvhh,  for  the  executors  and 
trustees  of  the  will. 

Sir  H,  Davey,  Q.C.,  in  reply. — It  is  the 
duty  of  the  Court  to  look  first  at  the 
general  scope  of  the  testamentary  instru- 
ment, and  then  to  look  at  the  particular 
words — Abbott  v.  Middkton  (11).  As  to 
the  meaning  of  relatives,  the  decision  of 
the  House  of  Lords  in  Hill  v.  Crook  (12) 
explains  the  principles  on  which  the  Court 
ought  to  act.  This  case  differs  from  other 
cases  in  that  the  persons  who  claim  under 
the  residuary  bequest  are  not  themselves 
illegitimate.  It  isadmitted  that '^relatives" 
in  this  will  include  persons  related  by 
affinity,  but  it  is  a  less  violent  extension 
to  make  the  word  include  persons  related 
by  blood,  although  not  lewdly  related  by 
reason  of  the  illegitimacy  of  one  of  their 
ancestors.  The  cases  cited  on  behalf  of 
the  respondent  shew  that  the  test  in  de- 
termining whether  illegitimate  relations 
who  have  been  previously  described  as 
relations  are  entitled  under  a  residuary 
bequest,  is  whether  there  is  a  sufficient 
connection  between  the  residuary  gift  and 
the  previous  gift.     There  is  no  longer  any 

(2)  Law  Rep.  16  Ch.  D.  198. 

(3)  3  Kay  &  J.  262. 

(4)  68  Law  J.  Rep.  Chanc.  420. 
(6)  7  Ves.  391. 

(6)  45  Law  J.  Rep.  Chanc.  652 ;  Law  Rep. 
7  E.  &  I.  App.  668. 

(7)  Law  Rep.  24  Ch.  D.  691. 

(8)  29  Beav.  233 ;  30  Law  J.  Rep.  Chanc. 
279. 

(9)  1  Ves.  k  B.  422. 
(10;  6  Jur.  N.8.  674. 

(11)  7  H.L.  Cas.  68 ;  28  Law  J.  Rep.  C^anc. 
110. 

(12)  42  Law  J.  Rep.  Chanc.  702,716;  Law 
Rep.  6  E.  &  I.  App.  265,  286. 
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question  of  public  policy  involved  in  the 
fiulmifision  of  illegitimate  children — Occlea- 
ton  V.  FuUalove  (13).  As  to  the  meaning 
of  "  named,"  it  appears  from  MilTs  Logic, 
c.  ii.  that  "name"  may  be  the  designa- 
tion of  a  person  by  a  description. 
"Named"  is  susceptible  of  meaning 
"  named  as  a  class  " — Broirdey  v.  Wright 
(14)  and  In  re  Holmes  (15). 

Lord  Halsbuey,  L.C. — I  am  called 
upon  to  express  an  opinion  on  what  is  the 
meaning  of  this  written  instnunent,  and 
I  repudiate  entirely  the  notion  of  laying 
down  any  canon  of  construction  which  is 
to  extend  beyond  the  particular  instru- 
ment which  I  am  called  upon  to  construe. 
I  do  not  know  what  the  testator  meant 
except  by  the  words  that  he  has  used.  I 
do  not  think  that  the  law  is  intended  to 
afford  any  presumption  whether  a  testator 
intends  to  benefit  those  who  are  related  to 
himself  in  the  strict  sense,  or  related  to  his 
wife.  I  do  not  know  that  the  law  pre- 
sumes that  he  means  to  make  a  provision 
for  those  in  respect  of  whom  it  may  be 
8«dd  they  are  connected  by  blood,  although 
not,  in  every  link  of  the  pedigree,  by  wed- 
lock. The  law  makes  no  presumption,  I 
believe,  upon  the  subject;  and  it  would 
be  very  strange  if  it  did,  because  the  law 
will  allow  you,  if  you  choose  expressly  and 
in  terms,  to  leave  things  to  your  wife's 
relations,  or  to  leave  things  to  persons  who 
are  not  your  legitimate  descendants ;  and, 
inasmuch  as  the  law  permits  both  these 
things  to  be  done  expressly,  I  myself  am 
wholly  unable  to  understand  in  what  way 
a  Court  of  construction  is  called  upon  to 
put  particular  interpretations  upon  par- 
ticular words  with  reference  to  any  sup- 
posed presumption  that  the  law  makes 
either  way.  For  myself,  I  am  prepai-ed 
to  look  at  the  instrument  such  as  it  is  ;  to 
see  the  language  that  is  used  in  it;  to 
look  at  the  whole  of  the  document,  and 
not  a  part  of  it ;  and,  having  looked  at 
the  whole  of  the  document,  to  see  (if  I 
can)  through  the  instrument  what  was  the 
mind  of  the  testator.  Those  are  general 
principles  for  the  construction  of  all  in- 

(13)  43  Law  J.  Rep.  Chanc.  297;  Law  Rep. 
9  Chanc.  147. 

(14)  7  Hare.  334. 

(15)  1  Drew.  32J ;  22  Law  J.  Rep.  CJhanc.  393. 


struments — and  to  that  extent  it  may  be 
said  that  they  are  canons  of  construction. 
But  the  moment  I  depart  from  those 
general  canons  of  construction  applicable 
to  all  instruments,  and  am  overwhelmed 
with  authorities  about  what  particular 
Judges  have  thought  about  otherparticular 
instruments,  and  as  to  whether  in  this  or 
that  particular  instrument  the  Judge  has 
been  sufficiently  satisfied  that  such  and 
such  was  the  meaning  of  the  testator,  I 
confess  myself  to  be  in  a  hopeless  state  of 
confusion.  In  the  first  place,  I  do  not 
know  what  mental  thermometer  there  is 
to  ascertain  what  exact  degree  of  certainty 
is  to  be  obtained.  If  there  is  sufficient  to 
establish  the  meaning,  it  is  sufficient.  And 
what  does  that  mean)  It  must  mean 
sufficient  in  the  mind  of  the  particular 
tribunal  that  has  to  decide  the  question. 
That  there  are  particular  words  and 
phrases,  and  particular  sets  of  phrases,  to 
which  the  law  would  attach  a  particular 
meaning  is  true ;  and  when  such  words  or 
such  phrases  are  found  in  an  instrument, 
unqualified  and  unexplained  by  anything 
else,  of  course  you  must  give  to  them  the 
meaning  which  the  law  has  attached  to 
them,  and  it  would  be  unreasonable  if  you 
did  not ;  because  you  must  suppose,  in  the 
absence  of  any  other  explanation,  that 
the  person  who  has  used  one  of  those  par- 
ticular words  or  those  particular  phnuses 
has  used  the  phrase  or  the  word  in  the 
sense  which  has  hitherto  been  attached  to 
it  by  the  law,  and  there  is  no  reason  to  go 
out  of  what  you  might  call  the  ordinary 
and  prima  facie  meaning  of  such  an  ex- 
pression. 

I  now  come  to  construe  this  particular 
instrument,  and  in  construing  it  I  desire 
to  adopt  the  language  of  Lord  Cairns  in 
Hill  V.  Crook  (12).  He  says,  referring  to 
the  use  of  the  words  "  children, "  "  hus- 
band and  wife,"  and  "  marriage  "  by  the 
testator  in  that  case  in  relation  to  an 
irregular  connection  :  "  If  you  find  that 
that  is  the  nomenclature  used  by  the  tes- 
tator, taking  his  will  as  the  dictionary 
from  which  you  are  to  find  the  meaning 
of  the  terms  that  he  has  used,  that  is  all 
which  the  law  (as  I  understand  the  case) 
i-equires."  It  seems  to  me  that  that  was  a 
very  simple  test,  and  adding  only  to  that 
the  circumstances  of  the  case  with  which 
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the  testator  wajs  dealing,  in  order  that  you 
may  dive  into  the  mind  of  the  person  who 
has  made  the  instrument  which  you  are  en- 
deavouring to  construe,  it  appears  to  me 
you  have  all  the  legitimate  materials  from 
which  you  can  deduce  the  meaning  of  the 
testator. 

Now,  applying  to  the  present  case  those 
general  observations  which  are  applicable 
to  the  interpretation  of  all  such  instru- 
ments, I  find  that  the  testator  has  de- 
scribed a  number  of  persons  as  his  cousins. 
I  do  not  think  the  particular  word  which 
we  have  to  construe — the  word  "  relative  " 
— occurs  in  any  other  earlier  part  of  the 
instrument  than  in  that  residuary  clause 
which  we  are  called  upon  to  interpret,  and 
when  we  do  come  to  the  word  "  relative," 
in  the  37th  clause,  we  must  find  out  what 
the  testator  has  meant  by  that  word. 
The  first  observation  that  strikes  one  is 
that  he  has  described,  according  to  the 
statement  in  the  residuary  gift  (I  use  for 
the  moment  the  word  "  described,"  leaving 
out  for  the  present  the  woixi  "  named," 
which  requires  separate  treatment) — ^he 
has  described  as  relatives  a  number  of 
persons  in  respect  of  whom  his  view  is 
that,  by  the  provisions  that  he  has  made, 
some  of  them  may  become  entitled  to  a 
"  vested  transmissible  interest "  in  some 
part  of  his  property  by  virtue  of  the 
trusts  or  provisions  thereinbefore  con- 
tained— that  is  the  first  guide  to  the  in- 
terpretation which  I  am  called  upon  to 
make;  and  I  find,  therefore,  that  the 
word  "  relative  "  is  used  as  a  general  word 
applicable  to  some  of  the  persons  whom 
he  has  thereinbefore  described. 

Now,  that  observation  applies  to  Major 
King,  Georgina  Eorde,  and  Emily  Mac- 
Donald.  Those  are  persons  who  are  not 
cousins  in  the  strict  sense  which  is  in- 
sisted on  by  the  respondent.  They  are 
all  persons  with  respect  to  whom  the  bar 
sinister  would  prevent  the  actual  applica- 
tion in  strictness  of  that  language. 

Then  did  the  testator  mean  that  they 
were  to  be  persons "  who  were  to  come 
within  that  other  description — that  they 
were  persons  who  might  become  entitled 
to  a  vested  transmissible  interest  in  any 
part  of  his  property  ]  With  respect  to 
Major  King,  the  provision  is  that  after 
his  death  there  should  be  a  trust  for  such 
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one  or  more  of  his  children  as  should  sur- 
vive him  and  the  testator's  wife,  and 
should  have  attained,  or  should  attain,  the 
age  of  twenty-one  years.  And  I  think 
that  formula  is  repeated  with  respect  to  each 
of  them.  Did  he  mean  those  persons  when 
he  spoke  of  his  "  relatives  "1  I  confess 
for  myself  I  cannot  entertain  the  smallest 
doubt  that  they  were  in  his  mind  as 
relatives.  The  whole  framework  of  the 
will  (I  say  nothing  for  the  moment  about 
the  codicil)  seems  to  me  to  point  in  that 
direction,  and  that  direction  only;  and 
without  repeating  the  same  observations, 
I  may  say  the  same  about  those  persons 
who  are  described  by  the  testator  as  his 
nieces.  He  has,  therefore,  to  use  the 
language  of  Lord  Cairns,  given  me  a  dic- 
tionary whereby  I  find  that  his  wife's 
relatives,  the  nieces,  and  his  illegiti- 
mate cousins  are  his  relatives.  Under 
those  circumstances  I  am  in  a  position 
to  construe  what  he  meant  when  I 
refer  to  the  37th  section,  and  find  that 
he  directs  his  real  and  personal  estate' 
not  effectually  disposed  of  "  to  be  equally 
divided  amongst  such  of  my  relatives 
hereinbefore  named  as  by  virtue  of  the 
trusts  and  provisions  hereinbefore  con- 
tained shall  become  entitled  to  a  vested 
transmissible  interest  in  any  part  of  my 
property ;  and  as  to  such  of  them  as  are 
females,  for  their  separate  use  respectively, 
and  without  power  of  anticipation."  So 
fiEir  there  seems  to  me  to  be  no  question 
of  doubt  at  all. 

Having  satisfied  myself  that  the  tes- 
tator used  the  word  "  relative  "  in  an  ex- 
tended sense  so  as  to  include  his  wife's 
relations  and  those  who  are  related  in  the 
way  I  have  pointed  out,  I  come  to  the 
next  question,  whether  it  was  only  those 
persons  whose  Christian  names  and  sur- 
names were  inserted  that  he  referred  to, 
and  that  depends  upon  the  true  construc- 
tion to  be  given  to  the  words  "  herein- 
before named."  I  confess  that  I  have 
been  a  little  puzzled  to  know  in  what  way 
this  will  was  to  be  construed,  if  the  strict 
construction  of  that  word  "  named  "  was 
to  be  given.  Kemembering  that  the  will 
and  the  codicil  are  to  be  read  together,  I 
really  do  not  know  in  what  way  more 
than  one  of  the  provisions  of  tliis  will 
could  be  given  effect  to.     But  I  find  that 
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the  37th  section  contemplates  a  division 
"equally  amongst  such  of  my  relatives 
hereinbefore  named  as  by  virtue  of  the 
trusts  and  provisions/'  and  so  forth,  and 
I  find  that  at  the  date  of  the  codicil  there 
was  only  one  person  who  satisfied  the  de- 
scription, if  we  adopt  the  limitation  upon 
the  language  used  by  the  testator  that  is 
insisted  upon  by  the  respondent;  and 
therefore  it  seems  to  me  that  not  only 
must  we  assume  the  testator  not  to  have 
known  the  meaning  of  the  particular 
words  that  he  was  employing,  but  we 
must  assume  that,  although  he  knew,  as 
he  must  have  known,  the  position  of  his 
fiimily,  he  reiterated  the  direction  that 
the  residuary  estate  was  to  be  divided 
with  all  this  particularity  among  such 
of  his  "relatives  hereinbefore  named," 
and  so  on,  at  a  time  when  he  must  per- 
fectly well  have  known  that  there  was 
but  one  single  person  who  could  have 
satisfied  that  description. 

Now,  is  it  reasonable  in  construing  the 
whole  of  an  instrument,  and  looking  to 
the  state  of  the  mind  of  the  testator  at 
that  time,  and  assuming  him  to  be  aware 
of  the  meaning  which  he  had  himself  pre- 
viously attached  to  the  language  which 
he  had  used,  and  to  the  fact  that  he  con- 
templated at  that  time  a  division,  and  a 
proportionate  division,  which,  according  to 
the  argument  for  the  respondent,  was  im- 
possible in  the  events  that  had  happened, 
to  give  such  a  construction  to  this  instru- 
ment as,  it  appears  to  me,  wo\ild  com- 
pletely frustrate  the  intentions  of  the  tes- 
tator as  exhibited  by  the  language  which 
he  himself  has  used,  and  by  reason  of 
some  supposed  overwhelming  necessity  to 
attach  a  peculiar  technical  meaning  to 
words  which  it  is  not  denied  under  some 
circumstances  and  with  a  sufficient  con- 
text may  bear  a  meaning  which  will  give 
full  effect  to  every  part  of  the  testator's 
complete  testamentary  disposition  ? 

Under  those  circumstances  I  cannot 
entertain  a  doubt  that  we  ought  not  to 
follow  the  decision  of  the  learned  Judge 
below.  I  think  that  the  decision  was 
erroneous,  and  I  think  that  it  must  be 
reversed. 

LiNDLET,  L.  J. — ^This  will  is  long,  and  is 


made  longer  by  the  addition  of  five  codicils ; 
but  if  one  addresses  one's  mind  to  the  will, 
for  the  purpose  of  ascertaining  the  inten- 
tion of  the  testator  from  the  language 
which  he  has  used  in  the  will  and  the 
codicils,  it  appears  to  me  that  the  con- 
clusion to  be  arrived  at  is  not  difficult  to 
get  at.  In  truth,  in  this  case,  as  in  many 
others,  the  difficulty  arises  when  you 
look  away  from  the  document  which  you 
have  to  construe — ^when  you  look  into 
cases,  that  is  to  say,  which  have  been 
decided  on  other  documents  more  or  less 
like  the  one  before  you.  I  do  not  propose 
to  deal  with  decided  cases  at  all.  It  may 
be  that  there  were  expressions  in  the  wills 
dealt  with  in  these  cases  which  made  the 
Judges  come  to  conclusions  which  I  cannot 
arrive  at  when  I  come  to  look  at  the  will 
and  codicils  with  which  I  have  to  deal. 
In  matters  of  construction  I  do  not  con- 
sider that  a  decision  which  is  more  or  less 
at  variance  with  other  cases  is  wrong 
because  it  is  so  at  variance.  Cases  of  con- 
struction are  useful  when  they  lay  down 
canons  or  niles  of  construction,  and  they 
are  useful  when  they  put  an  interpretation 
on  common  form  phrases,  whether  in  deeds, 
wills,  or  mercantile  documents.  They  are 
valuable  guides ;  but  when  I  am  told  that 
because  something  occurs  in  one  will  I  am 
to  give  a  precisely  similar  effect  to  a  similar 
expression  occurring  in  another  will  deal- 
ing with  a  different  property  and  in  an- 
other context,  I  object  altogether  to  do 
it.  The  only  principle  that  I  know  of  is 
that  which  has  been  expressed  by  the 
Lord  Chancellor.  "  Look  at  the  words, 
avail  yourself  of  such  evidence  as  is  In- 
timately admissible,  and  see  what  the  tes- 
tator has  said,  and  expound  it  as  best  yoii 
can  with  reference  to  what  is  legitimately 
before  you."  Now  we  have  got  to  consider 
what  the  real  meaning  is  of  the  37th  clause 
of  this  will.  In  order  to  do  that,  one  must 
look  far  beyond  clause  37.  You  must 
look  at  the  whole  will  and  all  the  codicils 
too ;  and  when  you  look  at  the  whole  will 
you  see  this.  First  of  all,  the  testator 
gives  certain  small  legacies — some  to  per- 
sons who  are  relatives,  some  to  servants, 
and  some  to  other  persons.  Then  he 
creates  a  trust  fund  which  consists  of 
the   bulk    of    his    property.      He  vests 
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that  in  trustees,  and  he  tells  the  trustees 
what  they  are   to  do.      He    subdivides 
it  into   sums  of  considerable  amount — 
5,000/.,  3,000/.,  2,000/.,  and  so  on-^and 
he  gives  those  sums,  or  tells  the  trustees 
to  hold  those  sums,  in  trust  for  persons 
whom  he  describes  as  his  "  cousins,"  as  his 
'*  nieces,"  and  as  "  children  of  his  cousins." 
Then  he  says,  by  clause  37,  "  As  to  all  the 
residue  and   remainder  of  my  real  and 
personal  estate  not  hereby  elffectually  dis- 
posed of,  I  direct  the  same  to  be  equally 
divided  amongst  such  of  my  relatives  here- 
inbefore named,  as  by  virtue  of  the  trusts 
and  provisions  hereinbefore  contained  shall 
become  entitled  to  a  vested  transmissible 
interest  in  any  part  of  my  property,  and 
as  to  such  of  them  as  are  females  to  their 
separate  use  respectively  without  power  of 
anticipation."     What  does  he  mean   by 
that  1     He  has  not  said  that  the  re^  of 
his  property   is  to    be    equally    divided 
amongst  his  relatives.     He  has  said  no- 
thing of  the  sort.     If  he  had,  a  difficulty 
would  Arise  which  would  be  a  formidable 
one ;  but  it  is  "  my  relatives  hereinbefore 
named,"  and  I  cannot  agree  at  all  with 
the  construction  which  was  put  upon  this 
will,  giving  no  meaning  to  those  words 
"  hereinbefore  named."     On  the  contrary, 
those  words  appear  to  be  the  key  to  the 
whole  thing.     When  we  bear  in  mind  that 
in  point  of  fact  some  of  the  persons  called 
cousins  were  not  cousins  (some  of  them 
were  not  legitimately  related),  when  we 
bear  in  mind  that  some  of  the  persons  he 
calls  "my  nieces"   were  not   his  nieces 
(they  were  his  wife's  nieces),  the  import^ 
ance  and  the  necessity  of  introducing  some 
such  expression  as  "  hereinbefore  named  " 
become  apparent,  and  it  is  obvious  that 
you  cannot,  without  doing  violence  to  the 
language,  treat  those  words  as  superfluous. 
In  other  words,  you   cannot   treat  the 
expression,    "my    relatives    hereinbefore 
named,"  as  equivalent  to  "  my  relatives." 
You  must  look  at  whom  he  has  heretofore 
named  as  relatives.     Now  he  has  referred 
to  them  as  relatives  in  two  ways.     He  has 
referred  to  some  of  them  by  their  names ; 
he  has  referred  to  others  of  them  in  this 
way — he  has  called  them  children  of  per- 
sons whose  names  he  gives.     Ai'e  not  the 
children  of  persons  whose  names  he  gives 
Vol.  69.'Ciiakc. 
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"  hereinbefore  named "   within  the  true 
meaning  of  this  clause  1   It  is  said  that  they 
are  not ;  but  I  cannot  come  to  that  con- 
clusion.    You  may  name  a  class,  you  may 
name  a  person  by  calling  him  the  son  of  his 
£Either  just  as  weU  as  by  calling  him  John 
Thomas ;  and  to  say  that  this  expression 
"  relatives  hereinbefore  named  "  excluded 
all  those  relatives  who  were  before  referred 
to  as  childi<en  of  persons  named   would 
lead  to  a  conclusion  which  I  will  shew 
presently  appeai-s  to  me  to   be  entirely 
contrary  to  the  testator's  manifest  inten- 
tion.    That  appears  from  the  language  of 
the  5th  codicil.     At  the  date  of  the  5th 
codicil,  if  the  construction  put  upon  this 
will  by  Mr.  Justice  Stirling  is  right,  the 
only  person  who  could  take  the  residue 
was  Mr.   Charles  Scale    Hayne.      Now, 
when  the  testator  made  his  5th  codicil, 
he  excluded   from  the  persons  amongst 
whom  the  residue  was  to  be  divided  three 
persons    called   nieces  in   his  will ;   and 
having    excluded    those,    there    is    only 
one,  according  to   Mr.   Justice  Stirling, 
who  can  take  his  residue.     By  the  5th 
codicil  he  confirms  his  will.    What  does 
that  mean  9     It  means  he  repeats  at  the 
date  of  his   5th  codicil  that  his  residue 
IB  to  be  divided  amongst  a  class  of  people. 
How  is  that  language  apt  to  a  state  of 
things  when    the    whole   goes    to    one. 
There  being  an  alternative  construction 
which   will   let  in  a  number  of  people 
whom  he  has  abeady  designated  as  the 
children  of  relatives  and  ti'eated  as  rela- 
tives, is  it  consistent  with  the  language  of 
his  5th  codicil,  when  he  again  directs  his 
residue  to  be  divided  amongst  those  per- 
sons, to  exclude  the  whole  of  them,  and 
to  give  the  whole  of  the  propei-ty  to  one 
person )    That  conclusion  appears  to  me 
so  startling,  and  so  entirely  at  vaiiance 
with  what  he  has  said  in  his  5th  codicil, 
that   I   unhesitatingly  leject  it.       That 
leaves  us  in  this  position,  that  he  means 
by  the  37th  clause  of  his  will  to  include, 
and  not  to  exclude,  those  relatives  whom 
he  has  named  by  referring  to  them  as  a 
class,  and  it  appears  to  me  that  that  is 
the  true  view  and  the  true  construction 
of  this  will. 

The  case  does  not  stop  there,  because 
he  goes  on — "  such  of  my  relatives  herein- 
4  A 
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before  named  as  by  virtue  of  the  trusts 
and  provisions  hereinbefoi'e  contained 
shall  bBcome  entitled  to  a  vested  transmis- 
sible interest  in  any  part  of  my  property." 
That  language  is  perfectly  applicable  to 
these  children.  They  are  all  described  as 
children  who  shall  attain  twenty-one,  and 
shall  survive  his  wife  (I  think  that  occurs 
in  all).  I  do  not  say  that  that  is  conclu- 
sive, because  the  same  words  are  applic- 
able to  some  of  the  persons  named — ^not 
as  to  all,  but  as  to  some.  Then  it  goes 
on — "as  to  such  as  are  females."  Mr. 
Rigby  relies  upon  the  word  "are."  It 
seems  to  me  the  true  answer  to  that  is  to 
be  found  in  the  clause.  EecoUect,  the 
clause  is  a  direction  to  the  trustees.  It 
says  in  substance  the  trustees  are  to 
divide  the  residue  "  amongst  such  of  my 
relatives,"  and  so  on,  "  and  as  to  such  as 
are  females  for  their  separate  use."  What 
does  that  mean  ?  What  does  the  expres- 
sion "  are  "  refer  to  ?  Does  it  mean  when 
he  makes  his  will  1  Obviously  not.  Does 
it  mean  when  he  diesi  No.  Does  it 
mean  when  the  division  has  to  be  made  % 
It  appears  to  me,  obviously,  yes ;  and  it  is 
not  doing  violence  to  the  word  "  are  "  to 
say  that  what  he  means  is,  "  You  are  to 
divide  my  property  among  certain  persons; 
and  '  as  to  such  as  are  females ' — ^that  is, 
those  whom  you  find  to  be  females  then — 
*  for  their  separate  use.'  "  That  appears 
to  me,  I  confess,  to  be  the  true  construc- 
tion of  this  will;  and  I  cannot  myself 
entertain  any  doubt  about  it  until  I  con- 
fuse myself  by  looking  at  other  decisions. 
That  I  decline  to  do.  Therefore,  it  seems 
to  me  that  we  should,  if  the  Lord  Chan- 
cellor and  my  brother  Bowen  acquiesce, 
make  a  declai-ation  to  this  effect:  "De- 
clare that,  according  to  the  true  interpi-e- 
tation  of  the  testator's  will  and  codicils, 
the  testator's  residuary  estate  has  become 
divisible  between  such  persons  and  children 
of  persons  mentioned  or  referred  to  by  the 
testator  as  were,  or  are,  refen^ed  to  by  his 
will  as  his  relatives,"  and  as  survive  his 
widow,  and  as  have  attained,  or  shall 
attain,  twenty-one.  Then  we  must  add 
this — "  with  exception  of  the  persons  ex- 
pressly excluded  by  the  testator."  Some 
are  expressly  excluded,  and,  of  course, 
they  cannot  take. 


BowEN,  L.J. — I  am  of  the  same  opinion, 
and  should  add  nothing  at  all  to  what  has 
been  said  by  the  Lord  Chancellor  and 
Lord  Justice  lindley,  except  that,  as  we 
are  overruling  the  judgment  of  a  very  ex- 
perienced Judge,  it  is  rather  more  respect- 
ful to  him  that  I  should  add  a  few  words 
embodying  my  own  judgment ;  but  they 
will  be  iMised  exactly  on  the  lines  which 
have  been  laid  down  in  the  judgment  of 
those  members  of  the  Court  who  have 
preceded  me.  It  seems  to  me,  as  it  seems 
to  them,  that  all  we  have  to  do  is  to  take 
the  words  of  the  will  and  the  codicil,  and 
to  examine  them  by  the  light  of  such  evi- 
dence as  is  admissible  in  these  cases,  and 
when  we  have  examined  the  will  and  the 
codicil  by  the  light  of  that  evidence  to 
arrive  at  a  conclusion  as  to  what  the  tes- 
tator's meaning  is  as  expressed  by  him  in 
his  will.  In  this  particular  case,  the  words 
which  we  have  to  construe  in  the  37th 
clause  of  his  will — the  words  "  relatives 
hereinbefore  named  " — are  words  which 
receive,  as  it  seems  to  me,  a  construction 
partly  from  the  will  itself  and  partly  from 
the  5th  codicil,  which  renders,  I  think, 
one,  and  only  one,  interpretation  a  reason- 
able one.  You  cannot  put  a  reasonable 
interpretation  upon  the  codicil  unless  you 
assume  that,  by  the  words  "  hereinbefore 
named  "  in  the  will,  the  testator  intended, 
not  merely  such  persons  as  were  named 
by  name,  but  such  of  his  relatives  as  he 
had  indicated  before  by  the  will  as  "  rela- 
tives," and  by  a  term  appropriate  to  such 
a  relationship.  And  I  think  it  also  follows 
£hat  the  term  "  relatives  "  must  be  taken 
not  in  the  strict  legal  sense — ^not  in 
the  sense  of  those  who  are  connected 
only  with  the  testator  by  ties  which 
the  law  recognises  as  legitimate — but 
all  those  in  the  previous  part  of  the 
will  who  have  been  in  effect  called  by  him 
i*elatives,  whether  the  legitimate  tie  exists 
between  him  and  them  or  whether  it  does 
not.  We  were  told  that  the  law  as 
established  by  authorities  is  that  when 
the  testator  has  used  language  in  his  will 
which  designates  the  persons  who  are  in- 
tended to  receive  benefits  from  him  by 
the  name  of  a  tie  which  the  law  recognises, 
you  must  not  include  in  the  class  even  such 
persons  as  might  popularly  be  included  in 
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the  tie,  unlees  you  are  driven  by  absolute 
stress  of  necessity,  unless  you  can  see  the 
testator  in  the  clearest  and  in  the  most  un- 
mistakable way  has  so  said.  It  seems  to  me 
that  the  law  as  laid  down  in  HiU,  v.  Crook 
(12)  by  Lord  Cairns  is  the  true  law,  and 
although  I  do  not  disguise  from  myself 
that  many  Judges,  from  Lord  Eldon's 
time  down  to  the  present,  Judges  of  the 
highest  authority  and  of  the  greatest 
learning,  have  used  language  (so  to  speak) 
of  warning,  and  language  that  amounts  to 
more  than  Lord  Cairns  has  said — have 
used  language  to  the  efiect  that  you  must, 
before  you  can  include  under  the  name 
which  the  law  usually  appropriates  to  a 
legitimate  tie  persons  who  stand  outside 
that  strict  line,  find  a  necessary  inference 
or  a  very  clear  intention — it  seems  to  me 
that  the  only  effect  one  can  give  to  such 
language  is  to  treat  it,  not  so  much  as  a 
canon  of  construction,  as  a  counsel  of 
caution  to  warn  you  in  dealing  with  such 
cases  not  to  give  way  to  guesses  or  specu- 
lation as  to  the  probabilities  of  an  inten- 
tion, but  to  act  only  on  such  clear  evidence 
as  can  lead  a  reasonable  man  to  a  distinct 
conclusion.  But  I  protest,  that  as  soon 
as  you  see  upon  the  will,  read  by  the  light 
of  such  extrinsic  circumstances  as  you 
may  survey,  what  the  true  construction  is, 
and  what  the  true  intention  expressed  by 
the  testator  is,  then  your  journey  is  per- 
formed— ^you  require  no  morecounsellors  to 
assist  you ;  and  after  once  arriving  at  the 
journey's  end,  to  pause  in  giving  effect  to 
the  true  interpretation  of  the  law  because, 
forsooth,  the  language  has  not  been  ex- 
pressed according  to  some  measure  or 
standard  of  correct  expression,  which  is 
supposed  to  be  imposed  by  the  law  out  of 
regard  for  social  or  other  reasons,  appears 
to  me  to  be  using  the  language  of  such 
learned  Judges,  not  as  laying  down  canons 
for  construing  a  will,  but  as  a  justification 
for  misconstruing  it.  As  soon  as  you 
once  arrive  at  your  journey's  end,  you 
have  no  more  to  do  than  to  give  effect  to 
the  true  construction  as  you  see  it.  It 
seems  to  me  that  here  the  true  construc- 
tion of  the  will  must  be  that  in  the  term 
"relatives  hereinbefore  named"  the  testa- 
tor intended  to  include  all  those  he  had 
before  treated  as  relatives,  whether  he  was 
correct  in  law  in  so  treating  them  or  not, 
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and  the  children  of  those  whom  he  had 
referred  to  in  the  preceding  clauses. 

Solicitors  —Witham,  Lambert  &  Roskell,  for  first 
appeal ;  Hasties,  for  second  appeal ;  Wadeson 
&  Malleson,  for  third  appeal ;  Walker  &  Whit- 
field, for  fourth  appeal;  Druces  &  Attlee, 
for  respondent  Hayne ;  iSatchell  &  Chappie, 
for  executors  and  trustees. 


Stirling,  J.  ^ 

1890.  \       PHILLIPS  r.    HOMFRAY. 

April  17,  23. ) 

Compen8cUio7i  for  Minerals  wrongfully 
taken — Interest  upon — 3  <t  4  Will^  4.  c.  42. 
*.  29. 

By  a  decree  made  in  1871  the  defendants 
were  declared  to  be  liable  in  respect  of  cer- 
tain minerals  removed  by  them  from  under 
adjoining  land  of  the  plainHffs,  and  an 
enquiry  vxis  directed  as  to  the  quantity  of 
minerals  taken,  and  their  value,  with  an 
allowance  for  the  cost  of  carrying  to  the 
pit^s  mouth,  but  none  for  working.  After 
the  decree  the  defendants  died.  The  en- 
quiry was  continued  as  against  their 
representatives,  and  tfie  official  referee  had 
reported  the  value  of  the  ininerals  taken. 
On  the  further  consideration  of  the  suit  the 
plaintiffs  claimed  to  be  entitled  to  interest 
on  the  sum  named  in  the  report,  with  half- 
yearly  rests : — Held  (1),  that  the  action 
must  be  treated  as  in  the  nature  of  an  action 
for  money  had  and  received,  and  interest 
could  not  be  given  as  damages  under  sec- 
tion 29  o/3  <(r  4  WiU,  4.  c.  42,  which  did 
not  apply  to  such  an  action  ;  (2)  tfiat  Hiere 
was  no  fiduciary  relation  between  tfie  parties 
upon  which  the  claim  could  be  based;  (3)  tJiat 
the  claim  ought  to  have  been  made  at  the 
trial,  so  that  directions  might  have  been 
inserted  in  tJie  decree  as  to  how  the  interest 
was  to  be  ascertained,  and  it  was  too  late  to 
make  it  on  ihe  further  consideration. 

This  was  the  further  consideration  of 
a  suit,  instituted  in  1866,  asking  for  a 
declaration  that  the  defendants,  a  partner- 
ship firm  canying  on  business  under  the 
style  of  the  Tredegar  Iron  Company,  were 
liable  in  respect  of  certain  minends  re- 
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moved  by  them  from  under  adjoining  land 
of  the  plaintiffs,  and  for  consequential 
relief. 

In  1871  a  decree  was  made  declaring 
the  liability  of  the  defendants  Homfray 
<k  Fothergill,  and  the  estate  of  their  de- 
ceased partner  Forman,  in  respect  of  the 
minerals  so  removed ;  and  the  liability  of 
the  first-named  defendants  to  make  com- 
pensation to  the  plaintiffs  for  the  user  of 
aU  roads  and  passages  under  their  land ; 
and  an  enquiry  was  directed  as  to  what 
quantities  of  minerals  had  been  so  removed 
as  aforesaid ;  and  it  was  ordered  that  the 
market-price  of  all  such  minerals  at  the 
pit's  mouth  should  be  certified,  all  just 
allowances  being  made  to  the  defendants 
in  respect  of  the  cost  of  carriage  to  the 
pit's  mouth,  but  none  for  the  expense  of 
getting  or  working  the  minerals.  Further 
enquiries  were  also  directed  with  regard  to 
the  compensation  to  be  made  by  the  two 
first-named  defendants  in  i-espect  of  the 
use  of  the  roads  and  passages  under  the 
land,  and  the  manner  in  which  they  had 
worked  the  minerals  (1). 

In  1883,  Fothergill  being  then  dead, 
these  last  enquiries  were  stayed  as  against 
his  representatives  (2) ;  and  in  1884  they 
were  stayed  as  against  the  representatives 
of  Homfray,  who  was  then  dead. 

The  first  enquiry  was  prosecuted,  and 
the  official  referee  reported  that  the  value 
of  the  minerals  taken  was  9,028^.  65. 

Graham  Hastings,  (^.(7.,  and F.  T.  Procter^ 
for  the  plaintiffs. — We  claim  interest  at 
fiVQ  per  cent,  on  the  value  of  the  minerals 
taken,  from  the  time  when  they  were  re- 
moved, with  half-yearly  rests.  The  Court 
can  give  damages  in  the  nature  of  interest 
in  actions  of  trover  or  trespass  de  bonis 
asportatis  under  section  29  of  3  &  4  Will. 
4.  c.  42.  This  may  be  regarded  as  an 
equitable  action  of  trover,  according  to 
what  was  laid  down  by  Parke,  B.,  in 
Wood  V.  Moreimod  (3) — Mayne  on  Damages 
(4th  ed.),  p.  372.  This  sum  is  damages 
for  a  wrongful  act  of  the  defendants  against 
us — Dreyfus  v.  The  Peruvian  Guano  Com- 
pany (4J. 

(1)  Law  Rep.  6  Chanc.  770. 

(2)  52  Law  J.  Rep.  Chanc.  401,  833;  Law 
Rep.  24  Ch.  D.  439. 

(3)  3  Q.B.  Rep.  440». 

(4)  58  Law  J.  Rep.  Chanc.  758;  Law  Rep. 
42  Ch.  D.  66  ;  43  ibid.  316. 


[Stirling,  J. — ^The  principle  upon  which 
damages  in  such  a  case  are  to  be  assessed 
is  laid  down  in  Martin  v.  Porter  (5).] 

They  have  sold  our  coal,  and  it  must  be 
presumed  that  they  have  used  the  money 
in  their  own  business.  They  ought  not 
to  be  allowed  to  derive  any  advantage  from 
their  wrongful  act — Bvrdick  v.  (xarrtcA;{6), 
Jones  V.  FoxaU  (7),  and  Williams  v.  PaweU 
(8).  They  have  put  themselves  into  the 
position  of  trustees  for  us  as  regards  the 
proceeds  of  our  coal  that  they  have  taken, 
and  are  liable  to  account  to  us^The 
Attorney-General  v.  Alford  (9). 

The  maxim  ^^  Actio  personalis  moriiur 
cum  persona  "  does  not  apply  in  this  case, 
as  the  money  has  gone  into  the  pockets  of 
the  deceased.  The  further  consideration 
is  the  proper  time  to  raise  the  question 
of  interest ;  it  did  not  arise  till  the  value 
of  the  takings  had  been  found.  We  have 
been  kept  out  of  our  money  for  twenty- 
five  years,  and  have  lost  compotmd  in- 
terest on  the  value  of  the  coal. 

They  also  referred  to  Livingstone  v.  The 
Rawyards  Coal  Company  (10). 

Rig^Vi  Q'O,,  and  Osier,  for  the  repre- 
sentatives of  the  defendant  Homfray. — 
Penal  damages  have  been  given  partly  as 
a  punishment  for  a  wrongful  act,  and 
partly  as  compensation.  No  interest  will 
be  given  in  addition.  If  this  is  an  action 
of  trover  or  trespass,  the  maxim  "  Actio 
personalis  moritur  cnm  persona  "  applies  to 
it ;  if  it  is  not,  it  is  not  within  the  section 
of  the  Act  relied  upon. 

A  trustee  has  to  pay  interest  on  money 
which  he  has  lost,  because  he  has  lost  in- 
come which  it  was  his  duty  to  get  for  his 
cestuis  que  trust.  There  was  no  fiduciary 
relation  between  the  plaintiffs  and  defen- 
dants in  the  present  case,  and  the  defen- 
dants ought  not  to  be  made  to  pay  interest. 
The  plaintiffs'  claim  is  a  money  claim.  The 
sum  due  was  only  ascertained  by  the  report 
of  the  referee,  and  could  not  have  been 
paid  before. 

Buckley,  Q.C.,  and  Sangster  Green,  for 

(5)  5  Mee.  &  W.  351. 

(b)  39  Taw  J.  Rep.  Chanc.  369;  Law  Rep. 
5  Chanc.  233. 

(7)  15  Beav.  388 ;  21  Law  J.  Rep.  Chanc. 
725. 

(8)  16  Beav.  461. 

(9)  4  De  Gex,  M.  &  O.  848. 

(10)  Law  Rep.  5  App.  Cas.  Sc.  25. 

(11)  1  Cowp.  871. 
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the    representatives    of    the  defendants 
Fothergill  and  Forman. 

Grahann,  HastingSy  Q.C.,  in  reply. — Lord 
Mansfield,  in  Hamblj/  v.  TroU  (11),  seemed 
to  think  that  where  an  action  of  trover 
would  lie  against  a  man,  an  action  would 
also  lie  against  his  executors  in  respect  of 
any  henefit  accrued  to  the  testator's  estate 
by  reason  of  his  wrongful  act. 

Cur.  adv.  vuU. 

Stirling,  J.  (on  April  23),  stated  the 
facts,  and  continued  :  The  first  ground  on 
which  it  is  sought  to  charge  interest  is 
that  the  plaintiffs  are  entitled  to  it  under 
the  statute  3  <k  4  Will.  4.  c.  42.  s.  29. 

Then  the  question  arises  whether  this 
is  an  action  of  trover,  or  trespass  de  bonis 
(iapartcUis.  Both  these  actions  are  actions 
of  tort,  and  as  to  them  the  maxim  applies 
which  has  already  been  applied  as  regards 
three  of  the  four  enquiries  directed  in  this 
very  case,  "  Actio  personalis  moritur  cum 
persoTia."  The  question  is  whether  I  can 
treat  this  present  action  as  an  action — as 
it  was  put  in  argument— in  the  nature 
of  an  equitable  action  of  trover.  It  was 
decided  in  the  case  of  Hamhly  v.  Trott  (II) 
that  an  action  of  trover  was  one  to  which 
the  rule  of  law  which  I  have  just  men- 
tioned applies.  There  the  action  was 
brought  against  an  executor  for  a  con- 
version by  his  testator.  The  case  was 
twice  argued,  and,  after  judgment  reserved. 
Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  Court,  concludes  as  follows  : 
**  The  form  of  the  plea  is  decisive — namely, 
that  the  testator  was  not  guilty ;  and  the 
issue  is  to  try  the  guilt  of  the  testator. 
And  no  mischief  is  done ;  for  so  far  as  the 
cause  of  action  does  not  arise  ex  delicto  or 
ex  mcdefido  of  the  testator,  but  is  founded 
in  a  duty,  which  the  testator  owes  the 
plaintiff,  upon  principles  of  civil  obliga- 
tion, another  form  of  action  may  be 
brought,  as  an  action  for  money  had  and 
received."  Thereupon  the  j  udgment  which 
had  been  gotten  was  arrested. 

That  case  was  very  much  considered  and 
discussed  in  this  very  case  upon  the  appeal 
(12),  and,  after  reading  carefully  the  judg- 


(12)  62  Law  J.  Rep.  Chanc.  833 ;  Law  Rep. 
24  Ch.  D.  439. 
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ment  of  Mr.  Justice  Pearson  (13)  and  the 
judgments  delivered  in  the  Court  of  Appeal, 
it  does  not  appear  that  the  proposition  on 
which  Hamhly  \.  Trott  (II)  was  decided 
was  in  any  way  disputed.  It  was  accepted 
by  all  the  Judges  as  good  law,  that  an 
action  of  trover  was  one  which  dies  with 
the  person.  The  question  on  which  the 
majority  of  the  Court  of  Appeal  differed 
fipom  Lord  Justice  Baggallay  and  Mr. 
Justice  Pearson  seems  to  have  been  this, 
whether  any  form  of  action  could  be  sug- 
gested which  could  be  brought  at  law,  in 
which  the  damages  or  the  sums  which 
were  sought  to  be  recovered  by  means  of 
the  enquiries  2, 3,  and  4  could  be  recovered 
against  an  executor,  and  the  opinion  of 
the  majority  of  the  Court  of  Appeal  was 
that  no  such  action  could  be  suggested. 
The  judgment  of  Lord  Justice  Bowen 
seems  to  me  to  shew  that  very  clearly.  I 
will  read  one  or  two  passages  from  it  which 
appear  to  me  to  contain  the  substance  of 
all  that  I  need  mention.  He  says:  "Tlie 
only  cases  in  which,  apart  from  questions 
of  breach  of  contract,  express  or  implied, 
a  remedy  for  a  wrongful  act  can  be  pur- 
sued against  the  estate  of  a  deceased  per- 
son who  has  done  the  act,  appear  to  us  to 
be  those  in  which  property,  or  the  proceeds 
or  value  of  property  belonging  to  another 
have  been  appropriated  by  the  deceased 
person,  and  added  to  his  own  estate  or 
moneys.  In  such  cases,  whatever  the 
original  form  of  action,  it  is  in  substance 
brought  to  recover  property,  or  its  pro- 
ceeds or  value,  and  by  amendment  could 
be  made  such  in  form  as  well  as  in  sub- 
stance." [His  Lordship  continued  reading 
the  judgment  down  to  the  words,  "  an 
indirect  benefit  may  have  been  reaped 
thereby  "  (14).]  Then,  after  discussing  the 
case  of  llambly  v.  Trott  (II),  and  the 
judgment  delivered  by  Lord  Mansfield,  he 
says  :  "  The  true  test  to  be  applied  in  the 
present  case  is  whether  the  plaintiff's 
claim  against  the  deceased  R.  Fothergill, 
in  respect  of  which  enquiries  2  and  3  were 
directed  in  his  lifetime,  belongs  to  the 
category  of  actions  ex  delicto,  or  whether 
any  form  of  action  against  the  executors 

(13)  52  Law  J.  Rep.  Chanc.  403 ;  Law  Rep. 
24  Ch.  D.  444. 

(14)  52  Law  J.  Rep.  Chanc.  836 ;  Law  Rep. 
24  Ch.  P.  465. 
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of  the  deceased,  or  the  deceased  man  in 
his  lifetime,  can  be  based  upon  any  implied 
contract  or  duty.  In  other  words,  coidd 
the  plaintiffs  have  sued  the  deceased  at 
law  in  any  form  of  action  in  which  *  not 
guilty '  would  not  be  the  proper  plea  \  If 
such  alternative  form  of  action  coxdd  be 
conceived,  it  must  be  either  an  action  for 
the  use,  by  the  plaintiffs*  permission,  of 
the  plaintiffs'  roads  and  passages,  similar 
in  principle,  though  not  identical  with  an 
action  for  the  use  and  occupation  of  the 
plaintiffs'  land;  or  it  must  be  in  the 
shape  of  an  action  for  money  had  and 
received,  based  upon  the  supposition  that 
funds  are  in  the  hands  of  the  executors 
which  properly  belong  in  law  or  in  equity 
to  the  plaintiffs.  We  do  not  believe  that 
the  principle  of  waiving  a  tori  and  suing 
in  contract  can  be  carried  further  than 
this — that  a  plaintiff  is  entitled,  if  he 
chooses  it,  to  abstain  from  treating  as  a 
wrong  the  acts  of  the  defendant  in  cases 
where,  independently  of  the  question  of 
wrong,  the  plaintiff  could  make  a  case  for 
relief."  That  is  the  ground  of  the  decision 
of  the  majority  of  the  Court  of  Appeal, 
which  I  need  not  say  is  binding  upon  me. 
Having  regard  to  that,  I  am  of  opinion 
that  this  action  cannot  be  treated  as  in 
the  nature  of  an  action  of  trover,  but 
rather  as  in  the  nature  of  an  action  for 
money  had  and  received. 

It  appears  to  me,  therefore,  that  section 
29  of  the  Act  which  has  been  reUed  upon 
does  not  apply,  and  that,  if  any  section 
does  apply,  it  is  the  preceding  section, 
section  28.  That  section  was  not  relied 
upon  in  the  opening  of  the  case  by  the 
learned  counsel  for  the  plaintiffs,  and  in 
his  reply  he  stated  expressly  that  he  could 
not  bring  himself  within  that  section. 
The  application  for  interest,  so  far  as  it  is 
based  upon  the  statute.  Mis. 

Then  it  was  further  said  that  the  de- 
fendants were  accounting  parties,  and  that 
there  was  a  general  principle  that  account- 
ing parties  may  be  charged  with  interest. 
The  cases  which  were  cited  in  support  of 
that  proposition  were  two  very  well-known 
cases — Burdick  v.  Garrick  (6)  and  The 
Attorney-General  v.  Al/ord  (9).  In  both 
those  cases  a  fiduciary  relation  subsisted 
between  the  plaintiffs  and  the  defendants, 
and  the  right  to  interest  on  the  part  of 


the  plaintiffs  was  treated  as  arising  out  of 
and  by  virtue  of  that  relation,  and  the 
duty  which  the  defendants  owed  to  the 
plaintiffs  by  reason  of  it.  No  such  rela- 
tion exists  here,  and,  therefore,  the  cases 
cited  do  not  apply.  It  was  on  those  grounds 
that  the  plaintiffs  rested  their  case.  They 
appear  to  meto£ail,  and  perhaps  it  might 
be  sufficient  to  stop  there ;  but  I  think  it 
light  to  add  this,  that,  in  my  opinion,  the 
decree  as  it  now  stands  is  not  consistent 
with  the  claim  which  is  put  forward  by 
the  plaintiff.  The  decree  appears  to  me 
to  be  framed  so  as  simply  to  give  the 
plaintiffs  the  damages,  or  the  compensa- 
tion for  the  value  of  this  property,  to  be 
ascertained  by  means  of  the  enquiry  No.  1 . 
If  the  defendants  were  to  be  charged  with 
interest,  it  seems  to  me  that  the  right 
course  woxdd  have  been  to  have  made  that 
case  at  the  trial,  and  to  have  inserted  in 
the  decree  proper  directions  as  to  the 
mode  in  which  the  interest  was  to  be 
charged  and  ascertained.  No  such  direc- 
tions are  to  be  found  in  it,  and  I  think 
that  it  is  too  late  now  for  the  plaintiffs  to 
come  forward  and  ask  to  charge  the  de- 
fendants with  interest.  The  decree  was 
not  made  till  1871.  At  the  trial  it  must 
have  been  known  that  all  the  improper 
workings  which  were  complained  of  had 
taken  place  prior  to  this,  and  it  would 
appear  to  me  that  the  plaintifis  obtained 
a  decree  in  which  they  charged  the  then 
defendants  with  the  value  upon  the  foot- 
ing on  which  the  compensation  is  ascer- 
tained when  the  defendants  have  been 
guilty,  not  of  a  mere  accidental  trespass, 
but  of  a  wilful  tortious  act.  That  gives 
the  plaintiffs  more  than  the  simple  value 
of  the  property,  because  it  gives  them  the 
value  of  the  property  without  any  allow- 
ance for  the  expense  of  getting,  or  sever- 
ing, or  working  the  minerals.  For  these 
reasons,  I  thmk  the  claim  for  interest 
cannot  be  sustained.  I  only  desire  to  add 
this,  that  I  do  not  think  that  in  the  pre- 
sent decision  I  in  any  way  interfere  with 
anything  that  was  laid  down  or  decided 
in  the  case  of  Dreyfua  v.  The  Peruvian 
Guano  Company  (4),  to  which  1  was  re- 
ferred. In  that  case,  first  of  all,  the  form 
of  the  judgment  was  different.  There  the 
enquiry  dii-ected  was,  what  damages  had 
been  sustained  by  the  plaintiffs  by  reason 
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of  the  detention  by  the  defendant  com- 
pany of  the  cargoes  of  guano  in  question 
in  the  action ;  and  in  working  out  that 
enquiry  as  to  damages,  which  is  in  a  dif- 
ferent form  to  that  here,  the  chief  derk 
allowed  interest.  It  was  held  by  Mr. 
Justice  Kay,  and,  as  I  understand,  also  by 
the  Court  of  Appeal,  that  he  was  justified 
in  so  doing  by  reason  of  the  statute.  But, 
as  I  say,  in  the  first  place,  that  was  a  dif- 
ferent form  of  enquiry,  and,  in  the  second 
place,  there  was  no  room  for  the  applica- 
tion of  the  maxim  ^^  Actio  personalia  moritur 
cum  persona,''  the  defendant  there  being  a 
company,  and  being  in  existence  as  such 
at  the  date  of  the  further  consideration  as 
at  the  time  when  the  wrongful  acts  com- 
plained of  were  committed.  I  think, 
therefore,  that  no  interest  can  be  allowed. 

Solicitors— Ullitborne,  Carrey  &  Villieis,  agents 
for  Simons  k  Plows,  Hertbyr  Tydfil,  for 
plaintiffs ;  Field,  Roscoc  &  Co.,  and  T.  W. 
Denby,  for  defendants. 
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COTTOIT,  L.  J.    ^ 

LiNDLEY,  L.  J.  I  TUCKER  V,  THB  NEW  BRUN8- 
JjOPES,  L.J.         >    WICK   TRADING    COMPANY 
1890.  I     OF   LONDON. 

April  2.      J 

Practice — Injunction — Undertaking  as 
to  Damages — Extent  of. 

An  undertaking  as  to  damages  is  the 
price  which  a  person  asking  for  an  injunc- 
tion has  to  pay  for  it;  and  stuih  an  under- 
taking should  not  be  confined  to  the  danuMges 
that  may  be  sustained  only  by  the  party 
enjoined,  but  should  extend  to  all  tJie  de- 
fendants asking  for  it. 

But  the  Court  has  no  power  to  extend  an 
undertaking  given  by  a  plaintiff  so  as  to 
cover  damages  that  may  be  sustained  by 
a  party  who  never  asked  for  it  when  the 
injunction  was  granted. 

In  March,  1890,  the  plaintiff,  who  was 
a  shareholder  in  the  New  Brunswick 
Trading  Company,  instituted  this  action 
against  the  company,  J.  T.  Matthews, 
I^mplough  &  Co.,  and  the  Bank  of  Mon- 
treal, claiming  an'  injunction  to  restrain 
the  company  from  confirming  an  agree- 


ment dated  the  26th  of  February,  1890, 
between  C.  E.  Lamplough  of  the  first 
part,  Matthews  of  the  second  part,  W. 
Lamplough  &  Co.  of  the  third  part,  and 
the  company  of  the  fourth  part,  or  another 
agreement  of  the  same  date  between  the 
company  and  Matthews,  and  an  injunc- 
tion to  restrain  Matthews  and  the  com- 
pany from  registering  either  agreement 
in  Canada. 

On  the  7th  of  March  the  plaintiff 
moved  for  an  injunction,  the  defendant 
Matthews  and  the  company  being  served 
with  notice  of  the  motion.  Chitty,  J., 
ordered  it  to  stand  over  for  a  week,  grant- 
ing an  interim  injunction,  extending  over 
that  period,  to  restrain  the  company  from 
passing  any  resolution  approving  or  con- 
firming either  of  the  agreements  without 
the  previous  consent  of  the  Bank  of  Mon- 
treal. 

On  that  occasion  Stokes,  counsel  for  Mat- 
thews, asked  for  the  usual  undertaking 
as  to  damages;  and  Romer,  Q.C,  for  the 
plaintiff,  replied  that  it  would,  of  course, 
be  given. 

The  order,  as  dra^vn  up  by  the  Registrar, 
limited  the  undertaking  to  damages  sus- 
tained by  the  defendant  company  only. 
It  was  argued  before  the  Registrar 
whether  the  undertaking  ought  not  to 
extend  to  damages  sustained  by  Matthews 
as  well;  the  Registrar  decided  that  it 
should  not,  and  the  order  was  passed  on 
the  12th,  with  an  undertaking  limited  as 
above. 

The  motion  came  on  again  on  the  14th, 
and  was  directed  to  stand  over,  and  no 
order  was  made.  The  Bank  of  Montreal 
had  in  the  meantime  presented  a  petition 
to  wind  up  the  company. 

On  the  18th  of  March  Matthews  and 
Lamplough  gave  notice  of  appeal,  asking 
that  the  order  of  the  7th  of  March 
might  be  reversed  or  varied  so  far  as  it 
limited  the  plaintiff's  undertaking  to 
damages  sustained  by  the  company,  and 
that  it  might  be  extended  so  as  to  include 
damages  sustained  by  Matthews  and 
Lamplough  or  either  of  them. 

Stokes,  for  the  appellants. 

Alexander  Young,  for  the  plaintiff. — 
The  injunction  was  against  the  company 
alone,   to  restrain  them  from  giving  a 
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security  to  Matthews,  and  nothing  else ; 
and  it  is  only  aa  against  the  person  in- 
joined  that  the  person  obtaining  the  in- 
junction can  be  required  to  give  an  under- 
taking. Lamplough  never  appeared  at  all, 
nor  asked  for  an  undertaking,  and  the 
Court  of  Appeal  cannot  impose  an  under- 
taking on  the  plaintiff  now.  The  plaintiff, 
rather  than  give  an  undertaking,  would 
have  given  up  his  injunction. 

Stokes,  in  reply. — An  undertaking  ought 
to  be  given  to  everybody  who  can  be  in- 
jured by  the  iig  unction.  Matthews  and 
Lamplough  were  both  parties  to  the 
agreement,  and  they  may  be  injiu^d  by 
the  company  being  restrained  from  carry- 
ing it  into  effect. 

He  referred  to  Chapped  v.  Davidson  (1). 

Cotton,  L.J. — ^This  is  an  unusual  ap- 
peal. An  injunction  was  granted  against 
the  company  on  the  terms  of  the  plaintiff 
giving  the  usual  undertaking  as  to  dam- 
ages. The  company  and  Matthews,  who 
were  served  with  notice  of  motion,  ap- 
peared at  the  hearing  of  the  motion. 
Counsel  for  the  defendant  Matthews  asked 
for  the  usual  undertaking  as  to  damages ; 
and  Mr.  Bomer,  the  plaintiff's  counsel, 
said  that  it  would,  of  course,  be  given. 
The  order  was  drawn  up,  passed,  and 
entered,  with  an  undertaking  only  as  to 
damages  that  might  be  incurred  by  the 
company.  I  think  that  was  wrong. 
Counsel  for  Matthews  had  applied  for 
and  obtained  an  undertaking  for  damages, 
and  it  ought  to  have  been  embodied  in 
the  order.  That  gets  rid  of  the  objection, 
in  the  case  of  Matthews,  that  he  is  apply- 
ing for  an  undertaking  that  was  not 
given.  It  was  given,  and  therefore  when 
the  order  was  drawn  up  by  the  Registrar 
it  ought  to  have  contained  an  undertaking 
applying  to  Matthews  as  well  as  to  the 
company.  We  are  not  granting  an  appeal 
firom  the  order,  but  are  only  setting  right 
an  order  which  does  not  in  fact  express 
the  intention  of  the  Judge. 

But  Lamplough  is  making  the  same 
application ;  and  I  think  he  must  fail.  I 
do  not  think  we  can  impose  on  a  plaintiff 
by  way  of  order  an  undertaking  which  he 
never  gave.     All  the  Court  can  do  is  to 

(1)  2  Kay  k  J.  123 ;  8  De  Gez,  M.  k  G.  1. 


say  that  the  plaintiff  shall  not  obtain 
an  injunction  unless  he  gives  the  under- 
taking. Therefore,  so  &r  as  regards  Lam- 
plough, we  cannot  impose  on  the  plaintiff 
the  undertaking ;  for  at  the  trial,  if  an 
undertaking  had  been  asked  for,  he  might 
have  said,  "  I  do  not  care  for  the  injunc- 
tion." As  a  general  rule,  I  think  that 
when  an  injunction  is  granted,  the  under- 
taking ought  not  to  be  confined  to  the 
persons  restrained.  In  Pemberton  on 
Decrees  (4th  ed.),  435,  I  find  it  stated, 
''  The  undertaking  applies  to  all  the  de- 
fendants, although  one  or  more  only  may 
be  restrained."  He  does  not  refer  to  any 
authority  for  this ;  but  I  consider  it  to  be 
a  correct  statement  of  the  practice. 

As  regards  the  costs,  I  think  that  if 
Chitty,  J.,  had  been  applied  to  he  might 
have  set  this  matter  right;  for  though 
the  order  was  parsed  and  entered  he  had 
jurisdiction  to  correct  it  as  not  expressing 
rightly  the  order  he  had  made.  Extra 
costs  have  no  doubt  been  occasioned  by 
coming  here,  and  I  think  that  we  ought 
to  give  no  costs  to  either  party. 

LiNDLET,  L.J. — The  cases  of  the  two 
defendants  are  distinguishable.  There  is 
no  difficulty  as  to  Matthews.  He  asked 
for  an  undertaking,  and  got  it.  The 
Registrar  made  a  mistake.  As  r^ards 
Lamplough  there  is  more  difficulty.  An 
undertaking  is  the  price  of  an  injunction, 
and  if  a  man  gets  an  injunction  he  must 
pay  the  price.  Lamplough  did  not  ask 
for  an  undertaking,  and  Mr.  Young  says 
that  if  he  had  been  asked  to  give  one  he 
would  have  declined  to  take  the  injunc- 
tion. I  think,  therefore,  the  undertaking 
must  be  confined  to  Matthews.  I  agree 
as  to  costs. 

Lopes,  L.  J. — I  am  of  the  same  opinion. 


Solicitors — Parker,  Garrett  &  Parker,  for  appel- 
lants ;  Kearsey,  Hawes  k,  Walsh,  for  plaintiff. 
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[IN   THE   OHANOBBY  DIVISION  AND  IN 
THE  COUBT  OF  APPEAL.] 

Btiblino,  J. 
1888. 
Aug.  2,  7. 
Dec.  5,  6, 18. 
1889. 
April  11. 
Cotton,  L.  J. 
BOWEN,  L.  J. 
Fby,  L  J^. 
Nov.  9, 11, 13, 
U,  15,  16,  18. 
Dec  21. 

Eight  of  Common  of  Pastwre — Indo- 
su/rea  on  Common  hy  Lord  of  Mcmor — 
Test  ofSuffiGwney  of  Common, 


of  common  for  the  rights  of  pastwre  of  the 
commoners^  the  test  is  not  as  to  the  coverage 
nwmher  of  sheep  which  have,  in  fact,  been 
turned  out  hy  the  commoners  for  a  great 
number  of  yeare,  but  whether  ^lere  is  pas- 
tfwrefor  the  sheep  which  the  commoners  can 
maintain  on  their  respective  tenements  dur- 
ing the  winter,  cmd  which  they  are  entitled 
to  turn  out  on  the  common. 

Quiere,  whether  any  modem  practice  of 
farming  ought  to  be  considered. 

Lake  v.  Plazton  (10  Exch.  Rep.  196 ; 
24  Law  J.  Rep.  Exch.  52)  and  Lafioelles 
V.  Lord  Onslow  (46  Law  J.  Rep.  Q.B. 
333 ;  Law  Rep.  2  Q.B.  D.  432)  considered. 

This  was  an  action  by  the  plaintifib, 
who  daimed  to  be  the  owners  of  fireehold 
lands  and  copyhold  lands  held  of  the 
manor  of  Banstead,  in  the  county  of 
Surrey,  and  of  freehold  lands  formerly 
copyhold  of  the  manor,  but  now  enfiran- 
chiised,  on  behalf  of  themselves  and  all 
other  owners  and  occupiers  of  such  lands 
(except  such  of  them  as  have  already  re- 
leased their  rights  of  common),  to  esta- 
blish the  title  of  the  plaintiffs,  and  the 
other  persons  on  whose  behalf  they  sued, 
to  certain  rights  of  common  over  the 
commons  and  waste  lands  of  the  manor, 
and  to  obtain  an  injunction  against  certain 
acts  which  they  alleged  were  an  inter- 
ference with  those  rights. 

The  writ  in  the  action  was  issued  in 
January,  1877,  and  at  that  time  the  sole 
defendant  was  Sir  John  Hartopp,  then 
You  59.— OHAVa 


the  lord'of  the  manor  and  thejowner  of 
the  wastes  over  which  the  rights  of  com- 
mon were  claimed.  As  against  him  the 
case  was  disposed  of  by  an  order  on  the 
7th  of  August,  1886;  but  previously  to 
that  date — namely,  in  January,  1885 — 
two  other  defendants  had  been  added, 
namely,  the  Earl  of  Abingdon  and  the 
Honoiutible  and  Reverend  Alberic  Bertie, 
who  then  were  mortgagees  in  possession 
of  part  of  the  aforesaid  wastes. 

The  plaintiffs,  by  their  statement  of 
claim,  claimed  as  follows : — Paragraph  4  : 
"  A  right  of  pasture  of  all  sorts  of  cattle 
and  i^eep  levant  and  couchant  on  their 
tenements;  a  right  of  common  of  estovers 
to  cut  so  much  heath,  gorse,  and  brake 
as  may  be  required  for  fodder  and  litter 
for  cattle  levant  and  couchant  upon  their 
respective  tenements,  and  for  other  pur- 
poses of  agriculture  and  husbandry  neces- 
sary for  the  beneficial  and  profitable  en- 
joyment and  use  of  their  said  tenements, 
and  for  fuel  to  be  used  and  burnt  within 
and  upon  their  said  tenements;  a  right 
of  common  of  turbary,  to  cut  and  dig 
turves  necessary  for  burning ;  and  also  a 
right  to  dig  gravel,  sand,  and  loam  neces- 
sary for  repairing  and  draining  the  land 
within  and  upon  their  respective  tene- 
ments." 

Paragraph  7  :  '<  The  rights  exercisable 
by  the  freehold  and  copyhold  tenants  of 
the  manor  by  the  said  enfranchised  copy- 
holders and  grantees  of  land  formerly 
copyhold  are  co-extensive,  and  as  such 
are  described  in  paragraph  4  of  this  state- 
ment. They  have  been  uniformly  re- 
spected by  all  former  lords  of  the  manor 
fh>m  time  immemorial,  and  have  been 
continuously  enforced  by  the  Courts  Baron 
and  customary  courts  of  the  manor  for 
several  centuries." 

Paragraph  8  :  '^  Since  the  purchase  of 
the  said  manor,  the  defendant,  Sir  William 
Cradock  Hartopp,  has  formed  the  design 
of  enclosing;  the  said  waste  lands,  and  de- 
feating the  rights  of  the  plaintiffs  and  the 
other  persons  entitled  to  common  there, 
and,  having  negotiated  with  some  of  the 
principal  copyhold  tenants  with  a  view  to 
the  purchase  or  extinguishment  of  their 
rights,  or  to  avert  opposition  to  his  said 
design,  in  the  month  of  February,  1871, 
he  proceeded,  of  his  own  authority  and 
4B 
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unlawfully,  to  enclose  and  build  on  certain 
parts  of  the  said  waste  lands,  and  he 
threatens  and  intends,  unless  restrained 
by  legal  proceedings,  ultimately  to  enclose 
the  whole  of  such  waste  lands,  and  to  sell 
or  appropriate  the  same  for  his  own  use." 
The  statement  then  set  out  four  enclosures 
made  by  Hartopp,  and  stated  the  title  of 
the  other  defendants  as  mortgagees,  and 
proceeded  (paragraph  13):  "The  defen- 
dants, the  Earl  of  Abingdon  and  Alberic 
Edward  Bertie,  have  assumed  to  enter 
into  possession,  as  mortgagees,  of  the  said 
waste  lands  comprised  in  the  said  mortgage 
indenture  of  the  31st  of  January,  1875, 
and  since  such  entry  into  possession  have 
destroyed,  and  still  continue  to  destroy, 
the  pasturage  on  the  said  last-mentioned 
waste  lands  in  various  places  by  strip- 
ping the  surface  of  the  greenswau^,  and 
by  digging  out  the  loam  and  other  soil 
from  parts  of  the  said  waste  lands,  to  the 
great  injury  of  the  commoners;  and  they 
threaten  and  intend  to  continue  to  de- 
stroy in  manner  aforesaid  the  said  pas- 
turage, and  unless  restrained  by  the  order 
of  this  honourable  Court  they  will, 
in  course  of  time,  utterly  destroy  all  the 
available  pasturage  on  the  said  waste 
lands."  And  the  plaintiffe  claimed  :  "  A 
declaration  that  the  plaintiffs,  and  the 
other  persons  on  whose  behalf  they  sue, 
are  respectively  entitled  to  the  rights  of 
common  hereinbefore  set  forth,  on  and 
over  the  several  commons  and  waste  lands 
of  the  manor  of  Banstead ; "  an  injunc- 
tion "to  restrain  the  defendants  from  pro- 
ceeding with  the  erection  of  the  cottages 
now  in  course  of  erection,  as  hereinbefore 
stated ;  and  from  erecting,  or  causing  or 
permitting  to  be  erected,  any  other  houses 
or  buildings,  or  any  fences  or  enclosures 
upon  the  said  waste  lands  or  any  part 
thereof,  and  from  suffering  the  said  enclo- 
sures hereinbefore  described  to  remain 
thereon,  and  from  destroying  any  herbage, 
furze,  gorse,  or  ferns  or  underwood  now 
or  hereafter  growing  upon  the  said  waste 
lands,  and  from  digging  and  removing 
any  turves,"  &c.,  "so  as  to  interfere  in  any 
manner  with  any  of  the  rights  herein- 
before set  forth  and  claimed  in  this 
action."     Damages. 

The  mortgagees,  by  their  defence,  ad- 
mitted in  paragraph  4 :  "  That  the  free- 


hold and  copyhold  tenants  of  the  said 
manor  were  from  time  immemorial,  and 
that  such  freehold  and  copyhold  tenants 
other  than  those  whose  rights  of  common 
have  been  released  or  otherwise  extin- 
guished, and  other  than  tenants  of  new 
copyholds  granted  under  the  custom  of 
the  said  manor  mentioned  in  the  last 
paragraph  hereof,  are  entitled  to  a  right 
of  common  of  pasture  for  sheep  in  and 
over  the  wastes  included  in  the  said 
securities,  limited  to  two  sheep  for  every 
acre  of  the  respective  tenements  belonging 
to  such  tenants  levant  and  covfC^haffU  upon 
their  tenements ; "  but,  save  as  aforesaid, 
they  denied  that  the  freehold  and  copy- 
hold tenants  ever  had  a  right  of  pasture 
over  the  wastes  for  all  sorts  of  cattle  and 
sheep  levant  and  couchant  upon  their  teoae- 
ments.  They  then  stated  that  on  an  ap- 
plication to  the  late  Master  of  the  Rolls 
by  the  plaintiffs  to  restrain  the  defendant 
Sir  John  Hartopp  from  enclosing,  on  an 
undertaking  given  by  the  said  defendant 
not  to  make  or  permit  new  endosures  so 
as  to  interfere  with  the  plaintiff'  right  to 
pasture  sheep  on  the  said  waste  lands, 
limited  to  two  sheep  per  acre,  and  without 
pr^udioe  to  any  question  in  the  action, 
no  order  was  made  on  the  motion.  They 
further  stated  "that  the  court  roDs  of 
the  said  manor  contain  some  evidence  of 
the  ancient  right  of  the  tenants  of  the 
manor  to  cut  gorse  and  heath,  to  cut  and 
dig  turves  upon  the  said  wastes  or  some 
parts  thereof  for  the  purposes  and  subject 
to  the  limitations  mentioned  in  the  4th 
paragraph  of  the  statement  of  claim,  and 
to  dig  gravel,  sand,  and  loam  upon  the 
said  wastes  or  parts  thereof  for  the  sup- 
port and  repair  of  the  buildings  on  their 
respective  tenements,  but  not  for  dressing 
the  land  belonging  thereto,  and  that  the 
said  court  rolls  contain  other  entries  which 
negative  the  said  evidence.  The  defen- 
dants do  not  know  whether  the  rights 
claimed  by  the  plaintiffs  on  behalf  of  the 
freehold  and  copyhold  tenants  of  the  said 
manor  have  been  respectively,  or  when 
and  by  whom  exercised,  save  that  they 
have  been  informed  and  believe  that  some 
of  the  freehold  and  copyhold  tenants  or 
their  under-tenants  have  cut  heather  and 
gorse  for  use  as  fodder  and  litter  for 
cattle.      And    under  the   circamstanoes 
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albresaid  they  submit  whether  the  free- 
hold and  oopyhold  tenants  of  the  said 
manor  other  than  as   hereinafter  men- 
tioned are  entitled  to  exercise  the  said 
rights  or  any  of  them.     But  they  deny 
that  such  of    the    said    tenants    whose 
rights  of  common  have  been  released  or 
extinguished  as  aforesaid,  or  the  tenants 
of  new    copyholds    granted    under    the 
custom,  are  respectively  entitled  to  exer- 
cise the  said  rights  or  any  of  them."     In 
paragra{A  8  they  said  :  "  The  defendants 
knew  nothing  of  the  designs  or  negotia- 
tions or  intentions  of  the  said  Sir  John 
William    Hartopp;"    but    they    believe 
that  ''he  did  make  the  enclosures  and 
erected  the  cottages  mentioned  in  the  8th 
paragraph  of  the  said  statement  of  claim, 
and  in  so  doing  he  may  have  temporarily 
destroyed  a  small  part  of  the  herbage  and 
sur&ce  of  the  common  by  carting  materials, 
but  the  same  has  long  since  been  restored. 
The  defendants  also  believe  that  the  de- 
fendant Sir  John  William  Hartopp  did 
strip  the  surfiuse  of  some  parts  of  the  said 
waste  lands  of  its  greensward,  and  that 
he  dug  out  loam  and  other  soil  from  some 
parts  thereof,  and  that  in  so  doing  he 
necessarily  destroyed  the  pasture  of  the 
land  so  stripped  and  dug.     But  the  de- 
fendants believe  that  he  did   the   last- 
mentioned  acts  lawfully,  in  exercise  of  his 
rights  as  owner  of   the  soil,    and    not 
to  the  iiyury  of  the  commoners.      The 
said  enclosures  and  buildings  were   not 
made  or  erected  under  the  authority  or 
with  the  knowledge  of  the  defendants, 
but  they  believe  that    the    same    have 
caused  no  iiyury  to  the  commoners,  and 
they  are  informed  that  the  enclosure  was 
made  in  consideration  of  a  release."    In 
paragraph   13  they  admitted  that  they 
"  did  in  fact  enter  into  possession  as  mort- 
gagees of  the  waste  lands  comprised  in 
the  said  mortgage  indentures  of  the  31st 
day  of  January,  1875,  subject  to  the  rights 
of  the  p^'sons  entitled  to  rights  of  common 
thereon,  with    which   rights    they  have 
never  interfered."    Then  they  stated  the 
order  iosc  foreclosure,  and  said  that  "upon 
taking  possession  of  the  said  hereditaments 
they  continued  to  cut  turf  and  to  dig 
loam  and  gravel  from  part  of  the  said 
waste  lands,  but  not  in  larger  quantities 
than  had  been  cut  and  dug  by  the  lords 
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of  the  said  manor,  predecessors  in  title  of 
the  said  Sir  John  William  Hartopp,  for 
many  years  last  past,  aud  by  the  last- 
named  defendant  before  the  commence- 
ment of  the  action ; "  that  "  such  cutting 
of  turf  and  digging  of  loam  and  gravel 
was  lawfully  done  by  the  defendant  Sir 
John  William  Hartopp  and  his  predeces- 
sors in   title,  lords  of  the  said   manor, 
in    pursuance    of    the    custom    thereof 
and  as  owners  of  the  soil  of  the  said 
wastas,  and  by  the  defendants  as  the  gran- 
tees of  the  last-named  defendant."     They 
admitted    that    "  they    have    necessarily 
desti-oyed    a  small   part  of  the   pasture 
growing  on  the  said  waste  lands,  but  they 
deny  that  they  have  done  so  to  the  great 
or  any  injury  of   the  commoners.  .  .  . 
The  defendants  have,  in  fact,  in  cutting 
turf  and  digging  loam   and  gravel,  only 
exercised  their  rights  as  the  legal  owners 
of  the  soil  of  the  said  waste  lands  to  do 
that  which  their  predecessors  in  title  have 
lawfidly  done  for  many  years,  and  which 
the  defendants  are  lawfully  entitled  to  do, 
subject  to  the  rights  of  the  commoners, 
a  very  great  number  of  which  have,  how- 
ever,   been    lately    extinguished."     They 
denied  that  "  they  threaten  and  intend  to 
destroy  to  the  injury  of  the  commoners 
the  pasturage  of  the  said  wastes,  and  that 
they  will  in  course  of  time  desti-oy  all 
the  available  pasturage  on  the  said  waste 
lands.     They  say,  on  the  contrary,  that 
much  more  than  a  sufficient  quantity  of 
the  pasturage   upon  and  other  products 
of  the  said  wastes  has  always  been  and 
still   is  left  for  the  use  of  the  remain- 
ing persons  entitled  to  rights  of  common 
over  the  same,  to  which  rights  the  part  of 
Banstead    Downs    not    included    in   the 
defendants'  security,  and  also  the  waste 
called  Park  Down,  containing  74  acres  oi- 
thereabouts,  and  the  waste  called  Burgh 
Heath,  containing  87  acres  or  thereabouts, 
are  also  subject.     And  the  defendants  are 
informed  and   believe  that  none  of   the 
plaintiffs  have  in  fiact  exercised  any  rights 
of  pasture  upon  the  waste  lands." 

The  action  came  on  for  trial  in  July, 
1886.  Sir  John  Hartopp  did  not  appear. 
The  plaintiffs  adduced  evidence  shewing 
that  the  owners  of  certain  farms  known 
as  North  Tadworth  Farm,  Canon  Farm, 
and  Reed's  Rest  Farm  (of  which  Lord 
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Egmont  was  and  is  beneficial  owner)  had 
exercised  and  were  entitled  to  exercise 
such  rights.  These  &Tms  were  alleged 
by  the  defendants  not  to  be  held  of  the 
manor,  and  consequently  not  to  be  among 
the  lands  on  behalf  of  whose  owners  and 
occupiers  the  plaintiffs  sued. 

On  the  7th  of  August,  1886,  an  order 
was  made,  of  which  the  following  are  the 
material  parts : — "  It  is  ordered  that  as 
between  the  plaintiffs  and  the  defendants 
the  Earl  of  Abingdon  and  the  Honourable 
Alberic  Edward  Bertie  the  following 
questions  arising  in  this  action  be  referred 
to  Mr.  Meadows- White,  one  of  Her 
Majesty's  Counsel  learned  in  the  law,  as 
special  referee,  to  enquire  and  report,  that 
is  to  say :  Who  are  the  classes  of  persons 
and  persons  entitled  and  in  respect  of 
what  lands  to  any  and  what  rights  of 
common  of  pasture  and  estovers  and  other 
commonable  rights  upon  and  over  the 
said  waste  lands  of  the  said  manor  of 
Banstead ;  and  whether,  notwithstanding 
the  said  inclosures  made  by  the  defendant 
Sir  John  William  Gradock  Hartopp,  there 
is  still  sufficiency  of  .common  on  the  said 
waste  lands  for  the  persons  entitled  to 
exercise  the  said  rights.  And  the  plain- 
tiffs by  their  counsel  assenting  for  the 
purpose 'only  of  the  said  enquiry  as  to 
sufficiency,  and  without  prejudice  to  the 
plaintiff's  rights,  that  the  right  of  common 
as  to  sheep  over  the  said  waste  lands  is 
limited  to  two  sheep  for  every  acre  of  the 
tenement  in  respect  of  which  such  right  is 
exercisable,  by  consent  the  referee  is  to 
adopt  the  said  measure  of  two  sheep  per 
acre  in  making  his  report  as  to  suffi- 
ciency." Further  consideration  was  ad- 
journed. 

In  pursuance  of  this  order,  the  enquiries 
as  directed  were  prosecuted  before  the 
referee,  who  made  his  report,  in  which 
he  said :  "  I  do  report  as  follows : — The 
classes  of  persons  entitled  to  exercise 
rights  of  common  over  the  wastes  or  com- 
monable lands  of  the  manor  of  Banstead 
are  the  freehold,  customary  freehold,  and 
copyhold  tenants  of  the  manor,  except 
certain  of  them  whose  rights  have  been 
surrendered  or  otherwise  extinguished. 
The  occupiers  of  ancient  tenements  with- 
in the  manor  have  also  rights  of  common 


specially  mentioned  hereafter.  The  rights 
of  common  which  have  been  proved  be- 
fore me  to  be  now  exercisable  by  the 
freehold,  customary  fr-eehold,  and  copy- 
hold tenements  are  : — ^A  right  of  common 
of  pasture  for  all  sorts  of  commonable 
cattle,  kvcmt  and  eauohant,  upon  the 
tenements  of  the  freehold  and  copyhold 
tenants  of  the  manor,  and  appendant 
or  appurtenant  thereto,  and  the  right  of 
common  for  sheep,  which  I  have  assumed 
for  the  purpose  of  this  case  to  be  limited, 
as  above  mentioned.  A  right  of  common 
of  estovers  to  cut  so  much  heath,  gorse, 
fern,  and  brake  as  may  be  required  for 
fodder  and  litter  for  cattle  and  sheep 
levant  and  coitchant  upon  the  respective 
tenements  of  the  freehold  and  copyhold 
tenants  of  the  manor,  and  for  other  pur- 
poses of  agriculture  and  husbandly  neces- 
sary for  the  beneficial  and  profitable 
enjoyment  and  use  of  the  said  tenements 
and  friel  to  be  used  and  burned  within 
and  upon  the  said  tenements.  A  right  of 
common  of  turbary  to  cut  and  dig  turves 
necessary  for  burning  within,  and  also  a 
right  to  dig  loam  necessary  for  repairing 
the  ancient  tenements  held  of  the  manor. 
The  occupiers  of  such  ancient  tenements 
within  the  manor  have  also  a  right  to  cut 
and  take  fern,  brake,  and  frirze  to  be  used 
for  fuel  and  otherwise,  within  and  upon 
such  ancient  tenements."  He  then  re- 
ported who  were  entitled  to  the  rights  of 
common,  and  in  respect  of  what  lands, 
including  the  trustees  of  the  Earl  of 
Egmont  in  respect  of  part  of  Warren 
Farm,  called  Little  Burgh,  part  of  Canon 
and  Reed's  Rest  Farms,  and  in  respect  of 
North  Tadworth  Farm.  He  found  that 
the  owner  of  South  Tadworth  Farm  was 
entitled  to  common  for  200  sheep,  and, 
upon  the  assumption  of  two  sheep  being 
allowed  for  each  acre  of  land,  there 
would  be  a  right  to  turn  out  2,356 
sheep  on  the  common.  He  further 
found  "that,  notwithstanding  the  said 
enclosures  made  by  the  defendant  Sir 
John  William  Hartopp,  there  is  still  suffi- 
ciency of  common  on  the  said  waste  lands 
for  the  persons  entitled  to  exercise  the 
said  rights  of  common  of  estovers  and 
turf  for  burning  in  their  tenements. 
But  that  there  is  not  sufficiency  of  oom- 
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mon  of  pasture  on  the  said  waste  lands 
for  the  persons  entitled  to  exercise  the 
said  rights  of  common  of  pasture  as 
above  mentioned.  That  the  defendants 
admitted  that  there  were  persons  entitled 
to  exercise  the  rights  of  common  of  pas- 
ture over  the  said  waste  lands  in  respect 
of  lands  of  an  acreage  of  272a.  Ir.  28p., 
which,  at  the  limit  aforesaid,  would  give 
a  right  of  pasture  for  543  sheep.  I  find 
that  there  would  be  sufficient  common  for 
such  a  number  of  sheep  if  the  sheep  were 
turned  out,  and  the  commons  used  accord- 
ing to  the  modem  and  present  practice  of 
sheep  farming,  rearing,  and  management, 
for  I  find  that  the  said  common  would 
carry  1,200  sheep  if  used  according  to 
such  practice,  but  I  find  that  there  would 
not  be  sufficient  common  of  pasture  for 
such  a  number  of  sheep  as  543,  if  during 
the  usual  months  of  the  year  for  turning 
out,  and  in  average  seasons,  the  sheep 
were  turned  out  to  get  aU  their  suste- 
nance from  the  common,  such  a  number 
of  sheep  would  require  sdl  that  the  com- 
mon would  yield  by  way  of  sustenance, 
and  more."  And  proceeded :  "  I  further 
report  that,  judging  from  what  has  been 
proved  before  me  as  to  the  past  user  of 
the  common  for  (say)  the  last  twenty 
years,  I  find  that  although  the  right  of 
turning  out  sheep  in  respect  of  the  above- 
mentioned  tenements,  taken  at  the  mea- 
sure of  two  sheep  to  the  acre,  would 
amount  in  the  aggregate  to  a  right  of 
turning  out  2,356  sheep,  yet  by  reason  of 
the  probability  that  the  number  of  sheep 
actually  from  time  to  time  kept  on  the 
fiEirms  would  not  amount  to  the  full 
number  of  two  sheep  to  the  acre,  and  that 
in  some  cases  the  fiumers  would  not  keep 
sheep  at  all  or  exercise  their  rights  at  all, 
even  if  they  kept  sheep,  and  also  by 
reason  of  the  modem  practice  of  using 
commons  above-mentioned,  it  is  not  prob- 
able that  the  commons  would,  in  point  of 
fact,  be  used  by  or  required  for  the  use  of 
more  than  1,200  sheep  at  any  one  time." 

A  motion  was  made  on  behalf  of  the 
defendants  to  vary  this  report,  and  Stir- 
ling, J.,  found  that  rights  of  common  of 
pasture  existed  for  1,430  sheep,  instead  of 
2,356  as  found  by  the  learned  referee. 
The  case  then  came  before  Stirling,  J., 
on  fruiiher  consideration. 


567 


TheAUomey-Gmeral  {SvrR.E.  WebHer) 
and  McClymorU,  for  the  plaintifis. 

Sir  H,  Davey,  Q.O.,  Jeune,  Q.C.,  and 
Stuart  Moore,  for  the  defendants. 

Stirling,  J.  (on  April  11,  1889) 
[after  stating  the  fyucta  as  above,  proceeded 
as  follows  :]  A  motion  was  made  on  be- 
half of  the  defendants  to  vary  this  report, 
and  upon  this  coming  on  I  asked  the 
learned  referee  to  give  me  explanations  as 
to  certain  of  his  findings ;  and  from  them 
it  appeared  that  the  referee  was  of 
opinion  that  North  Tadworth  Farm  and  a 
large  portion  of  Canon  and  Eeed's  Rest 
Farms  were  not  proved  to  have  been  held 
of  the  manor  of  Banstead.  As  the  result 
of  the  motion  to  vary,  I  have  come  to  the 
conclusion  that  the  owner  and  occupier  of 
North  Tadworth  Farm  was  entitled  to 
common  of  pasture  for  300  sheep,  on  parts 
of  the  common  called  Burgh  Heath  and 
Banstead  Heath,  and  I  have  adopted  the 
report  of  the  referee  as  regards  Canon  and 
B«ed's  Rest  Farms  to  this  extent,  that 
the  owners  and  occupiers  of  those  farms 
are  entitled  to  common  of  pasture  for  300 
sheep.  In  the  result,  therefore,  it  appears 
to  me  to  be  establi&Jied  that  there  exist 
rights  of  common  of  pasture  over  the 
wastes  of  the  manor  for  upwards  of  1,400 
sheep.  The  referee's  report  shews  that  if 
these  rights  were  exercised  to  the  full,  the 
wastes  would  be  largely  insufficient  to 
provide  common  of  pasture  for  that  num- 
ber of  sheep.  He  finds  that  there  would 
not  be  sufficient  common  of  pasture  for 
543  sheep  if,  during  the  usual  months  of 
the  year  for  turning  out  and  in  average 
seasons,  the  sheep  were  turned  out  to  get 
all  their  sustenance  from  the  common; 
and  that,  even  if  the  commons  were  used 
in  accordance  with  the  modem  and  present 
practice  of  sheep  ferming,  rearing,  and 
management,  there  would  still  be  insuffi- 
ciency, for  in  such  a  case  the  referee  finds 
that  the  common  would  carry  1,200  sheep 
only.  At  the  same  time  the  referee  finds 
that  it  was  not  probable  that  the  common 
would  in  point  of  fiujt  be  required  for  the 
use  of  more  than  1,200  ^eep,  for  the 
reasons  given  in  his  report. 

Under  these  circumstances  it  seems  to 
me  that^on  both  enquiries  the  plaintiff 
have  been  substantially  successful.     As 
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regards  the  first,  the  rights  of  common 
have  been  proved  to  exist  in  respect  of  a 
larger  number  of  sheep  than  the  defen- 
dants were  prepared  to  admit  either  before 
the  referee  or  myself.  As  regards  the 
second  enquiry,  the  findings  appear  to  me 
to  establish  that  a  sufficient  quantity  of 
pasturage  for  all  the  persons  entitled  to 
rights  of  common  over  the  wastes  does 
not  exist,  and  that  the  use  on  the  contrary 
set  up  by  the  defendants  in  paragraph  6 
of  their  defence  is  not  in  accordance  with 
facts. 

In  coming  to  this  conclusion  I  do  not 
think  I  am  departing  from  anything  laid 
down  in  the  case  of  Lascelles  v.  Lord 
Onslow  (1),  which  was  much  relied  on 
by  the  defendants.  That  case  was  de- 
cided on  a  Special  Case  stated  by  an 
arbitrator,  and  the  findings  on  it  were 
very  different  from  those  of  the  learned 
referee  in  this  case  with  whose  decision  I 
am  dealing.  In  the  first  place,  in  LasceUes 
V.  Lord  Onslow  (1)  there  was  no  finding 
as  to  the  persons  actually  entitled  to 
exercise  the  rights  of  common  over  the 
waste  there  in  question.  The  statement 
with  regard  to  the  persons  entitled  to 
exercise  those  rights  of  common  appears 
in  paragraph  7  of  the  Special  Case  set  out 
at  page  434  of  the  report.  [His  Lordship 
read  the  paragraph,  also  paragraph  31 
of  the  statement,  and  continued  :]  That 
is  dealt  with  in  the  judgment  as  follows  : 
"  The  Case  finds  explicitly  that,  notwith- 
standing the  leases  and  the  acts  done 
under  them  by  the  defendants  and  their 
predecessors,  there  has  always  been  a  suffi- 
ciency of  turf  left.  It  also  finds  that  the 
acts  done  were  not  such  as  to  cause  any 
insufficiency  of  estovers.  As  to  these, 
therefore,  no  actual  injury  has  been  sus- 
tained, and  the  only  question  is  whether 
any  legal  injury — any  injury  to  the  right 
— has  been  committed.  But  as  regards 
the  rights  of  common  of  pasture,  the  find- 
ing is  not  so  explicit."  The  learned  Judge 
read  the  31st  paragraph  of  the  Special 
Case,  which  I  have  already  read,  and  pro- 
ceeded :  "  This  statement  seems  to  imply 
that  if  the  tenants  had  continued  to  turn 
out  as  many  cattle  as  they  formerly  did, 


there  would  not  now  in  <»rdinary  i 
be  sufficient  pasture  left.  But  it  does  not 
say  so  in  terms,  nor  would  it  have  been 
conclusive  if  that  had  been  found  as  a  hct. 
The  rights  of  the  lord,  as  owner  of  the 
soil,  are  subordinate  only  to  the  rights  of 
the  commoners.  Changes  in  the  modes 
of  managing  fiirms,  in  the  descripUon  <^ 
cattle  kept,  and  the  kind  of  food  given, 
and  in  the  produce  raised,  the  appropria- 
tion of  the  land  to  other  uses,  its  con- 
version into  nurseries,  hop  gardens,  mar- 
ket gardens,  or  building  ground,  or  oUier 
changes,  may  permanently  diminish  the 
demand  of  the  commoners  on  the  pasture 
of  the  common.  The  right  to  turn  out  is 
measured  by  the  capacity  of  the  common- 
able tenement  to  maintain ;  it  is  to  turn 
out  so  many  commonable  beasts  as  the 
winter  eatage  of  the  tenement,  together 
with  the  hay  and  other  produce  obtained 
from  it  during  the  summer,  is  capable  of 
maintaining — WhUelock  v.  Hutchinson  (2) 
and  SchoUs  v.  Ilanrgreaves  (3).  There 
never  has  been  an  insufficiency,  and  in 
ordinary  seasons  there  will  not  be,  if 
the  average  demand  for  the  last  ten  years 
is  to  be  taken  as  a  fair  measure  of  the  re- 
quirements of  the  commoners  for  the 
^ture.  And  we  cannot  see  why  it  should 
not  be.  In  the  absence  of  any  evidence 
tending  to  an  opposite  conclusion,  we  see 
no  reason  for  supposing  that  the  require- 
ments of  the  commoners  for  the  future 
will  be  greater  than  they  have  been  for 
the  last  ten  years.  On  the  contrary,  look- 
ing at  the  situation  of  Chobham,  ^kI  the 
advance  of  population  on  all  sides,  we 
think  that  the  capacity  of  the  common- 
able tenements  as  a  whole  to  nm-inf^iiiii 
commonable  cattle  is  more  likely  to  be  a 
decreasing  than  an  increasing  quantity. 
We,  therefore,  come  to  the  conclusion 
that  a  sufficiency  of  pasture  has  been  left, 
and  that  the  plaintifis  have  &iled  to  make 
out  any  cause  of  complaint  on  this  head  of 
claim.  We  do  not  lose  sight  of  the  rule 
which  casts  the  owns  prohandi  in  such  a 
case  on  the  lord ;  but  the  £BLcts  found,  and 
the  considerations  to  which  we  have  ad- 
verted, raise  a  presumption  so  strong  as 
to  call  on  the  plaintififs  to  rebut  it."     The 


(1)  46  Law  J.  Bep.Q.B.  338 ;  Law  Bep.  2Q.B. 
P.  43?. 


(2)  2  Moo.  &  B.  266. 

(3)  6  Term  Bep.  46. 
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Court  in  that  caae,  therefore,  came  to  the 
oondufiion,  in  the  absence  of  any  rebutting 
evidence  on  the  part  of  the  plaintiffs,  that 
a  sufficiency  of  common  had  been  left. 
Here,  however,  it  is  found  that  rights  of 
common  in  respect  of  1,430  sheep  actually 
exist,  and  that  even  when  used  in  accord- 
ance with  the  modem  practice,  the  com- 
mons are  now  incapable  of  carrying  more 
than  1,200  sheep;  and  although,  under 
present  drcumstances,  it  may  be  more  or 
less  probable  that  the  commons  will  not 
be  required  to  carry  so  many,  still  it 
appears  to  me  to  be  perfectly  possible  that 
changes  in  farming  practice  which  may 
hereafter  occur  will  lead  to  the  com- 
moners insisting  on  their  full  rights,  and 
I  cannot  come  to  the  conclusion  that  I 
ought  to  treat  those  rights  as  being  to 
any  extent  practically  gone  for  ever. 

Notwithstanding  these  findings,  no 
actual  present  damage  is  shewn  to  have 
been  suffered  by  any  person  entitled  to 
rights  of  common  over  the  waste ;  and  it 
was  contended  on  behalf  of  the  defendants 
either  that  no  relief  ought  to  be  given  to 
the  plaintiffs  in  the  action,  or,  at  all  events, 
that  they  ought  not  to  be  called  upon  to 
pay  any  costs. 

Now  relief  is  sought  by  the  statement 
of  claim  against  the  defendants,  the  mort- 
gagees, in  respect  of  two  matters — ^first, 
the  maintenance  of  enclosures  actually 
made  by  Sir  John  Hartopp;  and,  secondly, 
the  cutting  of  turf  and  digging  of  loam  and 
other  soil  by  the  defendants  themselves. 
As  regards  the  first,  it  is  said  by  the  de- 
fendants that  they  do  not  by  their  defence 
daim  the  right  of  enclosing  the  common, 
and  that  at  the  trial  they  did  not  oppose 
an  order  removing  the  existing  endoeures, 
and  that,  in  any  event,  these  enclosures 
are  not  shewn  to  actually  injure  the  com- 
moners, and  ought  not  to  be  ordered  to 
be  removed. 

Now,  although  no  actual  damage  to  any 
commoner  is  proved,  I  think  that,  as  suffi- 
ciency of  common  is  not  established,  the 
maintenance  of  any  enclosures  which 
would  permanently  exclude  the  commoners 
from  a  portion  of  the  common  is  such  an 
ii\jury  to  the  legal  rights  of  the  commoners 
as  entitles  them  to  an  order  for  the  re- 
moval of  these  enclosures  if  they  insist 
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upon  it.  The  case  of  ArleU  v.  EUis  (4) 
appears  to  me  to  shew  that  the  commoners 
are  entitled  themselves  to  remove,  and  a 
fortiori  to  have  an  order  for  the  removal, 
of  those  endosures,  so  as  to  restore  to 
themselves  those  rights  of  common  which 
would  be  injured  by  their  continuance. 
The  plaintiffs,  however,  I  imderstand,  do 
not  press  for  an  immediate  order  for  re- 
moval, but  are  willing  that  the  enclosures 
should  continue,  at  all  events  for  the  pre- 
sent. It  seems  to  me  that,  as  regards 
this  part  of  the  case,  justice  may  be  done 
if  an  order  is  made  in  this  form : — Declare 
that  the  defendants  are  not  entitled  to 
continue  the  existing  enclosures  of  the 
pieces  of  land  in  the  statement  of  claim 
mentioned;  and  the  plaintiffs  not  pressing 
for  an  order  for  the  immediate  removal 
thereof,  let  them  be  at  liberty  to  apply 
for  an  injunction  to  restrain  the  defen- 
dants from  permitting  or  suffering  the 
said  pieces  of  land  to  be  or  remain  enclosed 
or  built  upon. 

I  now  proceed  to  consider  the  rights 
and  remedies  (if  any)  of  the  plaintiffs  in 
respect  of  the  cutting  of  turf;  but  before 
deding  with  this,  it  is  necessary  to  state 
a  few  of  the  filets  relating  to  this  portion 
of  the  case.  The  quantities  of  turf  cut  by 
the  defendants  prior  to  their  being  made 
parties  to  the  action  were  thus  stated  by 
the  leading  counsel  who  represented  them 
before  the  referee.  From  the  Ist  of 
January  to  the  31st  of  December,  1881, 
the  number  of  turves  cut  was  32,605, 
covering  an  area  of  over  three  acres ;  in 
1882  it  was  52,750;  in  1883  it  was  43,000 
odd;  in  1884  it  was  60,000  odd.  In  Feb- 
ruary, 1885,  the  defendants  were  made 
parties,  and  in  that  year  only  7,625  turves 
were  cut.  It  thus  appears  that,  prior  to 
the  defendants  being  made  parties  to  the 
action,  they  removed  turf  to  the  extent  of 
at  least  between  two  and  three  aci^es  per 
annum.  As  regards  the  time  required  by 
the  places  from  which  turf  had  been  re- 
moved to  recover  themselves,  the  evidence 
was  somewhat  conflicting;  but  the  fair 
result  of  the  passages  to  which  my  atten- 
tion was  called  by  counsel  (and  I  assume 
that  these  included  everything  in  the  de- 

(4)  7  B.  ac  a  346 ;  5  Law  J.  Bep.  K.B.  391. 
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positions  which  is  material)  appears  to  me 
to  be  that  the  time  required  varied,  in 
different  parts  of  the  common,  from  two 
to  six  years,  and  possibly  to  a  still  greater 
number  of  years  in  places  where  the  soil 
was  poor. 

I  have  then  to  determine  whether  the 
acts  of  the  defendants  in  removing  turf 
to  this  extent  constitute  an  injury  to  the 
plaintiffs,  bearing  in  mind  on  the  one 
hand  the  findings  as  to  sufSlciency  of  com- 
mon, and  on  the  other  the  £eu^  that  no 
actual  damage  to  any  commoner  is  proved. 
The  law  as  to  the  position  of  the  lord  has 
been  stated  by  Yice-ChanceUor  Hall  in  a 
passage  in  his  judgment  in  HaU  v.  Byron 
(5),  which  was  accepted  by  Lord  Justice 
Fiy  as  correct  in  Robinmm  v.  DhuUep 
Singh  (6V  It  is  this :  "  The  law  I  con- 
sider to  be  that  the  lord  may  take  gravel, 
marl,  loam,  and  the  like,  in  the  waste,  so 
long  as  he  does  not  infringe  upon  the 
commoners' rights,  his  right  so  to  do  being 
quite  independent  of  the  right  of  approve- 
ment under  the  Statute  of  Merton  or  at 
common  law,  and  existing  by  reason  of  his 
ownership  of  the  soil,  subject  only  to  the 
interests  of  the  commoners.  Mr.  Justice 
Bayley,  in  Arlett  v.  EUia  (4),  said :  *The 
lord  has  rights  of  his  own  reserved  upon 
the  waste ;  I  do  not  say  subservient  to, 
but  concurrent  with,  the  rights  of  the 
commoners.  He  has  a  right  to  stock 
the  common,  and  to  every  benefit  to  be 
derived  frt)m  the  soil,  not  inconsistent 
with  the  rights  of  commoners.  And  when 
it  is  ascertained  that  there  is  more  common 
than  is  necessaiy  for  the  cattle  of  the  com- 
moners, the  lord,  as  it  seems  to  me,  is  en- 
titled to  take  that  for  his  own  purposes.' " 
To  that  I  will  add  one  further  sentence 
from  the  judgment  of  Mr.  Justice  Bayley, 
which  is  this:  "He"  (that  is,  the  lord) 
"  may  also  exercise  his  right  by  turning 
in  rabbits,  provided  he  leave  a  sufficiency 
of  common  for  the  commoners." 

The  question  then  is,  were  the  acts  of 
the  defendants,  luider  these  circumstances 
which  I  have  mentioned,  consLstent  with 
the  rights  of  the  commoners?  And  for 
the  purpose  of  answering  this  question,  it 

(6)  46  Law  J.  Bep.  Ghanc.  297 ;  Law  Bep. 
4  Oh.  D.  667. 

(6)  48  Law  J.  Bep.  Ohano.  758 ;  Law  Bep. 
11  Oh.  D.  798. 


appears  to  me  desirable  to  refer  to  one  or 
two  of  the  older  cases,  in  order  that  it 
may  be  ascertained  precisely  what  the 
legal  rights  of  commoners  are.  In  Robert 
Mcury'a  Case  (7),  Lord  Coke  twice  states 
what  is  necessary  in  order  that  an  action 
by  a  commoner  may  lie  against  a  stranger 
in  respect  of  an  invasion  of  his  rights  of 
common.  The  two  statements  together 
do  not  precisely  coincide,  and  gave  rise 
subsequently  to  some  differences  of  opinion. 
The  first  is  this :  "  For  every  feedmg  by 
the  cattle  of  a  stranger  the  commoner 
shall  not  have  an  assize  nor  an  action  on 
the  case  as  his  case  is,  but  the  feeding 
ought  to  be  such  per  qtiod  the  commoner, 
&c,,  common  of  pasture,  &c.,  for  his  cattle, 
&c.,  habere  non  potuU  sed  projicmun  suwrn 
inde  per  totum  id  tempue  amieit,  &c.  So 
that  if  the  trespass  be  so  small  that  he 
has  not  any  loss,  but  sufficient  in  ample 
manner  remains  for  him,  the  commoner 
shall  not  take  them  damage  feasant,  nor 
have  any  action  for  it ;  but  the  tenant  of 
the  land  may  in  such  case  have  an  action.'' 
Then  a  little  fiEurther  on,  he  says :  "  So  in 
the  case  at  bar,  the  lord  of  the  soil  shall 
have  an  action  of  trespass  done  in  the 
waste  or  common  as  an  inunediate  trespass 
to  him,  be  it  greater  or  less,  but  the  com- 
moner shall  not  have  an  action  but  by 
consequence — ^namely,  if  the  trespass  be 
such  per  quod  proficfwmn,  cwtmwmMB  mws^ 
&c,y  amieU,  or  that  he  could  not  have  his 
common  in  so  beneficial  a  manner  as  he 
had  before." 

The  question  as  to  the  true  rule  arose 
and  was  decided  in  Welle  v.  WaUing  (8). 
That  was  an  action  against  a  stranger, 
and  the  plaintiff  declared  possession  of  the 
lands  for  which  he  was  entitled  to  common 
of  pasture,  and  the  defendant, ''  on  the  Isb 
of  January,  1777,  and  afterwards,  wrong- 
fully turned  3,000  sheep  thereon,  whereby 
the  plaintiff  could  not  enjoy  the  benefit  of 
his  common  in  so  ample  a  manner  "  as  he 
could  before.  Certain  &cts  were  proved 
at  the  trial ;  but  no  evidence  was  given 
whether,  in  the  particular  year  1777,  the 
plaintiff  turned  on  any  sheep ;  and  it  was 
contended  that  the  plaintiff  could  "not 
maintain  this  action  for  an  injury,  because 

(7)  9  Bep.  118. 

(8)  2  W.  Black.  1888. 
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he  had  suffered  so  damage,  as  it  did  not 
appear  that  he  turned  any  sheep  on  the 
common  that  year."  The  Lord  Chief  Jus- 
tice said :  "  The  defendant  has  mistaken 
the  ground  of  his  objection.  It  is  material 
for  the  plaintiff,  and  he  must  shew  that 
he  could  not  exercise  his  right  torn  amph 
modOy  &c.  This  has  been  both  laid  in  the 
declaration  and  also  proved  by  conse- 
quence; for  every  unlawful  surcharge  is 
pro  tanto  a  diminution  of  the  right  and 
profit  of  every  other  commoner.  It  is 
certainly  necessary  that  the  plaintiff  re- 
ceived some  actual  injury  in  order  to  main- 
tain this  action ;  but  it  is  laid  down  in 
Mary's  Case  (7)  that  the  plaintiff  must 
shew  the  injury  to  be  such  quod  non  potuU 
habere,  <kc.  The  question  is  merely  upon 
the  nature  of  the  defendant's  act,  in  the 
greatness  or  smallness  of  it,  not  on  the 
plaintiff's  exercise  of  his  right.  It  is  suj£- 
cient  if  the  right  be  injured,  whether  it 
be  exercised  or  not."  Then  Mr.  Justice 
Gould  says :  "  I  always  thought  the  doc- 
trine of  Lord  Coke  in  Mwry's  Case  (7), 
that  there  must  be  a  loss  of  the  common 
in  order  to  maintain  this  action,  a  singular 
doctrine  of  his  own,  and  not  any  part  of 
the  judgment  of  the  Court.  The  iiyury 
consists  in  preventing  the  enjoyment  of 
the  common  tamn,  a/mplo  mode.  It  appears 
from  2  Broumlow,  p.  147,  that  an  action 
lies  for  this  damage,  let  it  be  ever  so 
minute."  Mr.  Justice  Blackstone  then 
says  :  '*  I  always  have  understood  that  an 
action  on  the  case  lay  by  one  commoner 
against  another  for  a  great  and  exorbitant 
surcharge,  which  is  proved  to  be  the  pre- 
sent case.  It  amounts  to  a  kind  of  dis- 
seisin, and  probably  was  so  in  the  present 
case;  for  when  the  defendant  had  so 
grossly  surchai'ged,  the  profit  of  the  com- 
mon was  gone,  and  it  was  in  vain  for  the 
plaintiff  to  turn  out  afterwards.  Any  act 
that  will  ground  ajper  quod,  and  lessen  the 
profit  of  the  common,  will  support  an 
action  against  the  commoner.  Any  act 
that  totally  destroys  the  herbage,  as  feed- 
ing a  common  with  rabbits,  will  support 
an  action  against  the  lord.  Nor  do  I  see 
anything  singular  or  repugnant  to  this  in 
the  doctrine  of  Mari/s  Case  (7).  The 
commoners,  says  the  book,  must  shew  that 
*proJlcuum  cammunicB  stice  per  totvm  id 
Vol.  59.— Ohano. 
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temptis  amisit';  or  'that  he  could  not 
have  his  common  in  so  beneficial  a  manner 
as  before.*  It  is  not  necessary  he  should 
have  lost  his  common,  but  only  the  profits 
of  his  common — ^that  is,  that  he  could  not 
take  them  so  well  as  before."  This  doc- 
trine so  laid  down  was  followed  in  Ilobson 
V.  Todd  (9),  and  was  referred  to  in  Pindar 
V.  Wadsworth  (10).  These  cases  appear 
to  me  to  shew  that  any  act  of  a  stranger, 
whereby  the  commoner  is  prevented  from 
having  the  use  and  enjoyment  of  his  com- 
mon of  pasture  in  as  ample  and  beneficial 
a  manner  as  he  otherwise  would,  is  a  legal 
iiyury  for  which  an  action  will  lie,  even 
although  no  actual  damage  may  be  proved. 
Such  being  the  law  as  between  the 
commoner  and  the  stranger,  how  does  it 
stand  as  between  the  commoner  and  the 
lord  1  In  considering  this,  I  first  of  all 
refer  to  a  passage  in  the  judgment  of  Vice- 
Chancellor  Hall  in  the  case  of  IlaU  v. 
Byron  (5),  at  page  680.  He  says  this : 
"  The  defendant  does  not  by  his  answer 
claim  to  be  entitled  to  dig  and  cut  loam 
and  turf,  not  leaving  sufficient  of  the 
wastes  for  the  commoners,  which  if  it  had 
been  claimed  would  have  required  me 
(had  there  been  evidence  establishing  that 
the  defendant  had  exercised  such  alleged 
right)  to  say  whether  or  not  Bateson  v. 
Green  (11)  is  or  is  not  to  be  followed.  I 
should  add  that  I  do  not  think  there  is 
ground  for  the  suggested  distinction  that 
the  lord  cannot  dig  or  cut  for  the  purposes 
of  sale.  In  reference  to  this  question  of 
right  I  consider  the  onus  prohandi  is  on 
the  tenant,  and  not,  as  in  the  case  of  ap- 
provement, on  the  lord.  The  omis  pro- 
hamdi  being  on  the  lord  in  the  case  of 
approvement  would  seem  to  arise  from 
this,  that  the  lord  having  made  a  gi^ant 
over  the  whole  waste,  his  right  to  enclose 
is  treated  as  a  right  conditional  upon  his 
establishing  that  there  is  sufficient  waste 
left  for  the  tenant  to  enjoy  the  right  of 
common  granted ;  whereas  as  regards  the 
lord's  getting  marl,  that  is,  by  virtue  of 
his  ownership  of  the  soil,  subject  only  to 
the  tenants  complaining,  if  they  can  esta- 

(9)  4  Term  Rep.  73. 

(10)  2  Kaflt,  154. 

(11)  6  Term  Rep.  411. 
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blish  their  complaint  of  his  unduly  avail- 
ing himself  of  his  ownership  of  the  soil, 
just  as  the  tenants  may  complain  that  the 
lord  turns  too  many  beasts  on  to  the 
common,  in  which  case  the  onus  probandi 
would  be  on  them."  Beyond  that,  I  derive 
no  assistance  either  from  ffaU  v.  Byron 
(1)  or  Eohinaon  v.  Dhuleep  Singh  (6),  for 
in  both  cases  the  Court  arrived  at  the 
conclusion  that  the  plaintiff  had  fiedled  to 
establish  insufficiency  of  common. 

In  Coney^a  Case  (12)  the  question  was 
whether  a  commoner  was  entitled  to  kill 
coneys  which  the  lord  had  tiumed  on  the 
waste.  Lord  Chief  Justice  Grawdy  says, 
"  He  cannot  kill  the  coneys,  because  he 
may  have  other  remedy."  Mr.  Justice 
Shute  says,  "  A  commoner  cannot  take  or 
distrain  the  cattle  of  a  freeholder  for 
damage  feasant,  and  therefore  he  cannot 
kill  or  destroy  the  coneys,  and  he  hath  a 
remedy,  for  he  may  have  an  action  upon 
the  case  or  an  assize  against  him  for 
putting  in  of  the  coneys  if  he  do  not  leave 
sufficient  common  for  the  commoners." 
This,  it  will  be  noticed,  agrees  with  the 
sentence  I  have  quoted  from  the  judg- 
ment of  Mr.  Justice  Bayley  in  ArleU  v. 
EUia  (4). 

Atkinson  v.  Teasd/Jtle  (13)  related  to  the 
rights  of  one  commoner  against  another, 
but  the  rights  of  the  commoner  against 
the  lord  were  discussed  both  in  the  argu- 
ment and  in  the  judgment.  I  wiU  read  a 
few  passages  from  the  judgment.  The 
Lord  Chief  Justice  says  :  "  The  lord  may 
approve  against  a  tenant  that  hath  common 
of  pasture  as  often  as  he  please,  so  that  he 
leave  sufficient  common;  but  if  he  doth 
enclose  any  part  and  leave  not  sufficient 
common  in  the  residue,  the  commoner 
may  break  down  the  enclosures,  because 
it  standeth  upon  the  ground  which  is  his 
common.  If  the  owner  of  the  soil 
plougheth  up  the  land,  the  commoner  shall 
have  an  action  upon  the  case  in  the  nature 
of  a  qvMd  permittat ;  a  commoner  may  have 
an  action  upon  the  case  or  an  assize 
against  the  owner  of  the  land  for  putting 
on  more  cattle  than  he  ought  to  put  on, 

(12)  Godbolt,  124  ;  2  TiCOn.  201. 

(13)  2  W.  Black.  817;  but  more  folly  in 
8Wils.278. 


and  thereby  not  leaving  sufficient  common 
for  the  cattle  of  the  commoner."  Then 
he  explains  the  nature  of  the  quod  per- 
miUatf  and  refers  to  one  or  two  other 
cases.  Then  he  says  :  "  Fix)m  this  case  it 
seems  that  in  an  action  against  the  lord 
it  is  necessary  to  shew  a  particular  sur- 
charge ;  and  in  Lutwych,  page  107,  it  was 
so  held  per  curia/m }  but  that  was  not  the 
point  there  in  judgment,  so  it's  not  a 
judicial  determination."  Then  he  says: 
"  It  seems  clear  that  when  an  action  on 
the  case  is  brought  against  t^  owner  of 
the  soil  for  obstructing  a  commoner  in  the 
eigoyment  of  his  common,  the  particular 
injury  done  must  be  shewn  in  the  de- 
claration. If  the  lord  surcharge  the 
common,  a  commoner  cannot  chase  the 
lord's  beast  out  of  the  common,  but  the 
beasts  of  a  stranger  the  commoner  may 
distrain  damage  feasant  or  may  chase 
them  out  of  the  common,  for  a  stranger 
has  no  colour  to  have  his  cattle  there ;  a 
commoner  cannot  kill  coneys  upon  the 
common,  but  if  the  lord  surcharged  the 
soil  with  coneys  the  commoner  upon  this 
particular  loss  may  have  an  action  upon 
the  case;  which  is  a  sufficient  remedy 
against  the  lord." 

In  the  notes  to  Mellor  v.  SpcUeman  (14), 
the  law  is  thus  stated :  "  If  the  defendant 
be  lord  of  the  manor,  or  put  his  cattle  on 
the  common  with  the  lord's  licence,  the 
commoner  cannot  maintain  an  action  un- 
less he  has  sustained  a  specific  injury.  It 
is  not  enough  to  shew  that  the  cattle  con- 
sumed the  grass  as  in  the  case  of  a  stranger, 
but  it  must  appear  that  there  was  not 
sufficiency  of  common  left,  in  order  to 
support  the  action."  These  authorities  seem 
to  me  to  shew  that  acts  which,  if  done  by 
a  stranger,  could  support  an  action  at  law 
by  the  commoners  against  him,  will  also 
support  an  action  against  the  lord,  pro- 
vided the  commoner  can  shew  that  suffi- 
ciency of  common  is  not  left  for  him. 

Here  the  plaintiffs  prove  that  if  all  the 
persons  entitled  to  common  of  pasture 
exercised  their  rights  to  the  full,  there 
would  not  be  sufficiency  of  cominon. 
They  also  prove  acts  by  the  defendants 
which  would  deprive  the  commoners  of 

(14)  1  Wms.  Saund.  346, 
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the  benefit  of  a  subfitantial  portion  of  the 
common  for  periods  varying  from  two  to 
six  years.  In  my  judgment  those  acts 
constitute  an  injury  to  the  legal  rights  of 
the  plaintiffs,  and  I  think  that  in  respect 
of  them  the  plaintiffs  could  maintain 
an  action  at  law  and  recover  nominal 
damages. 

Whether  the  plaintiffs  are  entitled  to 
an  idj  unction  appears  to  me  much  less 
dear.  The  acts  of  the  defendants  do  not 
permanently  deprive  the  commoners  of 
their  rights ;  there  is  no  immediate  pro- 
bability of  the  commoners  exercising  tneir 
rights  to  the  full ;  and  even  if  they  did, 
any  loss  which  they  might  incur  might, 
so  far  as  I  can  see,  be  adequately  com- 
pensated for  by  damages.  Under  these 
circumstances  I  should,  as  at  present  ad- 
vised, feel  great  difficulty  in  granting  an 
injunction.  The  plaintiffs,  however,  do 
not  ask  me  to  do  so;  they  are  content 
with  a  declaration  of  their  rights ;  and  it 
is  unnecessary  that  I  should  go  through 
the  form  of  awarding  them  nominal 
damages.  I  propose,  therefore,  as  regards 
this  part  of  the  case,  to  declare  that  the 
cutting  by  the  defendants  of  the  pasture, 
herbage,  or  turf  growing  in  or  upon  the 
waste  lands  of  the  manor  constitute  an 
injury  to  the  rights  of  common  of  the 
plaintifis,  and  the  other  persons  on  whose 
behalf  they  sue,  over  the  yraste  lands. 

I  have  now  to  deal  with  the  question  of 
costs.  The  plaintiffs,  as  I  hold,  are  en- 
titled to  some  relief  in  respect  of  the 
enclosiures.  Ought  I  to  deprive  them  of 
costs  because  the  defendants  do  not  by 
their  defence  claim  the  right  to  enclose, 
and  because  their  counsel  at  the  trial  said 
that  he  did  not  object  to  an  order  for  the 
removal  of  the  existing  enclosure  t  In  the 
first  place  it  is  to  be  observed  that  the 
defendants  do  not  by  their  defence  offer 
to  submit  to  an  order  for  removal ;  on  the 
contrary,  they  say  that  they  believe  that 
the  enclosures  do  no  harm  to  the  com- 
moners. And  although  at  the  trial  the 
defendants'  counsel  said  that  he  did  not 
object  to  an  order  for  the  removal  of  these 
enclosures,  yet  I  think  that  the  defendants 
carefuUy  avoid  making  any  such  admission 
as  to  the  sufficiency  of  the  commons  as 
would  have  entitled  the  plaintiffs  to  an 
order  as  of  right  for  their  removal. 
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Before  the  referee  the  defendants  strenu- 
ously resisted  findings  on  the  enquiries 
which  would  go  to  establish  the  plaintiffs' 
case  as  to  insufficiency  of  common ;  and 
in  fact  one  learned  counsel  who  repre- 
sented them  asked  that  the  question  of 
sufficiency  should  be  dealt  with  in  such  a 
way  as  to  enable  the  defendants  to  ascer- 
tain whether  they  could  enclose  or  not. 
[His  Lordship  read  certain  passages  in  the 
proceedings  before  the  learned  referee  and 
continued :]  In  my  opinion  the  defen- 
dants, though  not  caring  (doubtless  for 
good  reason)  to  insist  on  a  right  to  main- 
tain the  existing  enclosures,  nevertheless 
were  veiy  desirous  to  avoid  an  adverse 
decision  as  to  the  sufficiency  of  common. 

Under  these  circumstances  I  should 
have  thought  that  even  if  the  plaintiffs 
had  entirely  failed  as  regards  the  cutting 
of  turf,  they  ought  nevertheless  to  have  a 
very  considerable  portion  of  the  costs  of 
the  action ;  but,  as  I  have  come  to  a  con- 
clusion in  their  fiivour,  I  am  of  opinion 
that  the  general  costs  of  the  action  ought 
to  follow  the  event.  The  costs  will,  there- 
fore, fiJl  on  the  defendants;  but  as  re- 
gards the  motion  to  vary  the  referee's 
report,  each  party  will  bear  his  own. 

From  this  judgment  the  mortgagees 
appealed;  and  the  plaintiffs  gave  notice 
of  cross-appeal  to  vary  the  judgment  with 
regard  to  the  number  of  sheep  to  be  allowed 
at  North  Tadworth,  and  to  restore  the 
finding  of  the  referee. 

Sir  Horace  Damey,  Q.C.^  Jeune^  ©.C,  and 
Stuart  Moore,  for  the  mortgagees,  cited 
and  referred  to  Kitchin  on  Courts  LeU 
(3rd  ed.  p.  19),  MeOor  v.  Spateman  (U), 
LaJce  v.  Phaston  (15),  LaeceUea  v.  Jjord 
Ondow  (1),  R<Ami  Mary's  Case  (7),  UaU 
v.  Byron  (5),  Robinson  v.  Dhvkep  Singh 
(6),  WeUs  V.  WaUing  (8),  Hobson  v.  Todd 
(9),  and  Atkinson  v.  Teasdale  (13). 

Eighyy  Q.C.y  and  Hopkinson,  for  the 
plaintifis,  cited  and  referred  to  Lake  v. 
Plaxton  (15),  LascdUs  v.  Lord  Onslow  (1), 
8  &  4  Will.  4.  c.  27.  s.  36,  WiUiams  on 
Eights  of  Common  (p.  121),  Stephens* 
Blaokstone  (vol.  3,  p.  238),  WeUsv.  WaUing 

(15)  10  Bxch.  Rep.  196;  24  law  J.  Rep. 
Szoh.  52. 
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(8),  ffoh8<m  V.  Todd  (9),  Atkinson  v.  Teas- 
dale  (13),  Greenhow  v.  /&%  (16),  ITiflw 
V.  IFarrf  (17),  EaU  v.  jByron  (5),  Carr  v. 
Lambert  (18),  ^i^Z^en  on  Pleading  (3rd  ed. 
p.  715;  4th  ed.  pt.  2,  p.  356),  Morley  v. 
Clifford  (19),  CAi«y  on  Pleadings  (Ist  ed. 
pt.  1,  p.  510),  Tyningham's  Case  (20), 
iirfo^<  V.  BUis  (4),  Crossley  v.  Lightowler 
(21),  and  ifco^  v.  G^  (22). 

oir  HoTooe  Davey^  Q,C,,m  reply,  cited 
and  referred  to  Tyningham^s  Case  (20), 
Lascelles  v.  Zorc?  Onslow  (1),  FUzherherts 
^aturaBrevium{edA7S5,^,  290;  ed.l794, 
p.  131),  Zaw;  o/"  Commons,  Anon.  (ed. 
1720,  p.  80),  W^aiam^s  on  Rights  of  Cowr 
mon  (p.  120),  and  LaJce  v.  Plaxton  (15). 

Cur.  adv,  vuU. 

Fry,  L.J.  (on  Dee.  21,  1889).— The 
judgment  I  am  about  to  read  ib  that  of 
the  Court. 

The  plaintiffs  in  this  action  sue  as 
tenants  of  the  manor  of  Banstead,  and 
the  defendants  defend  as  purchasers  from 
the  lord  of  the  manor  of  the  freehold  of 
the  wastes  of  the  manor. 

By  his  judgment  in  the  action  Mr. 
Justice  Stirling  has  declared  that  the 
defendants  are  not  entitled  to  continue 
certain  existing  enclosures  of  parts  of  the 
waste,  and  has  given  liberty  to  apply  for 
an  injunction  in  respect  of  these  endosures. 
He  has  also  declared  that  the  cutting  and 
digging  by  the  defendants  of  the  pasture, 
herbage,  turf,  and  loam  in  and  upon  cer- 
tain of  the  wastes  constitute  an  injury  to 
the  rights  of  common  of  the  plaintiJGEB  and 
the  other  persons  on  whose  behalf  they 
sue. 

The  lengthy  enquiries  as  to  fisicts  to 
which  this  litigation  has  given  rise  were 
conducted  partly  before  the  learned  Judge 
and  partly  before  a  special  referee — ^a  dr- 

(16)  Willes,  619. 

(17)  2  Chit.  297. 

(18)  86  Law  J.  Bep.  Ezcb.  121;  Law  Bep. 

1  Bxch.  168. 

(19)  61  Law  J.  Bep.  Ghano.  687 ;  Law  Bep. 
20  Oh.  D.  763. 

(20)  4  Bep.  36  h, 

(21)  86  Law  J.  Bep.  Obanc.  684 ;  Law  Bep. 

2  Obanc.  478. 

(22)  41  Law  J.  Bep.  Obanc.  761 ;  Law  Bep. 
7  Obanc.  699. 


cumstance  which  has  certainly  not  lessened 
the  intricacy  of  the  arguments  before  us. 

It  was,  amongst  other  things,  found  by 
the  referee  that  the  freehold,  customary 
freehold,  and  copyhold  tenants  of  the 
manor  were  entitled  to  a  right  of  common 
of  estovers,  a  right  of  common  of  turbary, 
and  a  right  to  dig  loam  necessary  for  re- 
pairing the  ancient  tenements,  and  that 
the  occupiers  of  such  ancient  tenements 
had  a  right  to  cut  and  take  fern,  brake, 
and  furze  for  fuel.  No  controversy  appears 
to  have  been  raised  before  the  learned 
Judge,  and  none  certainly  has  arisen  be- 
fore us,  as  regards  these  rights,  and  they 
must  therefore  be  taken  as  established. 

With  regard  to  the  declaration  as  to 
enclosures  and  the  liberty  to  apply  for  an 
injunction  in  respect  of  them,  the  appel- 
lants did  not  at  the  bar  contest  the 
propriety  of  the  judgment  of  the  learned 
Judge. 

The  controversy  before  us  was,  there- 
fore, confined  to  the  propriety  of  the  residue 
of  the  judgment.  According  to  the  finding 
of  the  referee  or  the  admissions  before  ub, 
the  tenants  of  the  manor  were  entitled  to 
common  appendant  for  640  sheep,  and 
in  addition  to  this  the  referee  found  that 
certain  lands  outside  the  manor  were  en- 
titled to  common  appurtenant  as  follows  : 
South  Tadworth  for  200  sheep;  North 
Tadworth  for  876  sheep;  Canon's  and 
Reed's  Best  for  640;  making  a  total  in 
respect  of  common  appurtenant  of  1,716 
sheep,  which,  added  to  the  640  in  respect 
of  common  appendant,  give  a  gross  total 
of  2,356  sheep. 

Mr.  Justice  Stirling  dissented  from  the 
finding  of  the  referee  to  this  extent :  that 
he  held  North  Tadworth  and  Canon's  and 
Reed's  Rest  fitrms  each  entitled  only  to 
common  for  300  sheep,  thus  reducing  the 
grand  total  to  1,440  ^eep. 

Of  these  rights  of  common,  the  only  one 
which  has  been  in  controversy  before  us 
is  that  of  North  Tadworth  Farm,  in  respect 
of  which  it  has  been  contended,  on  the  one 
hand,  that  the  number  of  sheep  ought  to 
be  restored  to  the  finding  of  the  referee, 
and  on  the  other  that  no  right  of  common 


The  first  point  was  raised  on  an  agree- 
ment between  the  parties  as  to  the  rate  of 
two  sheep  per  acre  at  which  common  was 
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to  be  taken,  and  it  was  to  this  that  the 
cross-appeal  was  directed.  This  agreement 
was  held  by  the  learned  Judge,  and  we 
think  rightly,  to  apply  only  to  common 
appendant. 

The  question  whether  North  Tadworth 
Farm  is  or  is  not  entitled  to  common  arises 
only  with  reference  to  the  question  of 
sufficiency,  and  has  been  argued  in  the 
absence  of  the  owners  of  that  estate,  who 
are  not,  as  such,  tenants  of  the  manor ; 
and  the  owners  of  North  Tadworth,  South 
Tadworth,  and  Canon's  and  Eeed's  Rest 
are  none  of  them  plaintiff  by  representa- 
tion in  this  action,  and  any  decision  in 
this  suit  will,  therefore,  not  be  binding  if 
the  question  should  arise  between  these 
owners  and  the  defendants.  There  is  a 
considerable  conflict  of  evidence  before  us 
aa  to  this  right. 

It  appears  from  the  evidence  that  for 
many  years  the  owners  of  North  Tadworth 
and  of  Canon's  and  of  Reed's  Rest  Farms 
have  each  turned  on  to  part  of  the  common 
300  sheep,  and  that  the  owners  of  the  soil 
of  the  commons  have  taken  no  steps  to 
question  their  right  so  to  do,  and  there 
is  an  entry  in  the  court  rolls  that  South 
Tadworth  is  entitled  to  common  for 
200  sheep,  and  we  think  that,  without 
deciding  anything  as  to  the  right  of  the 
ownei*s  of  North  Tadworth  and  of  Canon's 
and  of  Reed's  Rest  Farms,  except  for  the 
purpose  of  estimating  the  sufficiency  of 
pasture,  800  sheep  must  be  added  to  the 
number  of  the  sheep  for  which  the  plain- 
tiff, the  tenants  of  the  manor,  are  entitled 
to  common  of  pasture. 

The  lord  can,  as  is  well  known,  exercise 
his  right  to  approve,  subject  only  to  the 
proof  by  him  that  the  commoners  have 
not  only  free  ingress  and  egress,  but  also 
sufficient  pasture,  as  much  as  belongeth 
to  their  tenements  "  suffidenlem  pcutiwam 
quantwm  pertinet  ad  tenementa  stia"  to 
use  the  words  of  the  Statute  of  Merton, 
and  the  controversy  before  us  has  been  on 
this  question  of  sufficiency. 

For  several  years  past  the  pasture  on 
the  wastes  has  been  injuriously  affected 
by  the  paring  of  the  turf  and  the  digging 
of  flints  and  loam  by  the  defendants ;  and 
it  has  been  found  by  the  referee  that  there 
would  be  sufficient  of  common  of  pasture 


565 


for  543  sheep  (the  niunber  admitted  by 
the  defendants  before  him  as  having  the 
right)  if  the  sheep  were  turned  out  and 
the  commons  used  according  to  the  modem 
and  present  practice  of  sheep  farming, 
rearing,  and  management;  for  he  found 
that  the  said  commons  would  carry  1,200 
sheep  if  used  axxK)rding  to  such  practice, 
but  that  there  would  not  be  sufficient 
common  of  pasture  for  643  sheep  if  during 
the  usual  months  in  the  year  for  turning 
out,  and  in  average  seasons,  the  sheep 
were  turned  out  to  get  all  their  sustenance 
from  the  commons. 

In  reference  to  these  findings  the  appel- 
lants have  contended  that  in  ascertaining 
sufficiency,  regard  should  be  had,  first,  to 
the  modem  and  present  practice  of  aheep- 
fiirming;  and,  secondly,  to  the  average 
number  of  sheep  which  have  in  &ct  been 
turned  out  for  a  great  number  of  years ; 
and  they  have  insisted  that,  taking  such 
average  number,  there  would  be  sufficient 
pasturage  left. 

On  the  first  of  these  points  we  do  not 
propose  to  express  any  opinion ;  but,  in 
our  judgment,  the  contention  that  the 
average  number  of  sheep  turned  out  is  the 
measure  cannot  be  maintained .  The  right 
of  the  commoner  is  to  have  pasture  for  the 
sheep  which  his  tenement  is  capable  ot 
maintaining  during  the  winter;  and  as 
the  rights  of  common  have  been  found  to 
extend  to  1,440  sheep,  and  the  commons 
have  been  found  to  carry  1,200  sheep,  and 
no  more,  even  if  used  according  to  the 
modern  practice,  we  think  that  this  con- 
tention fails. 

"  It  is  necessary  to  be  knowne,"  says  the 
author  of  the  treatise  on  "  Surveyenge," 
usually  attributed  to  Sir  Anthony  Fitz- 
herbert  (1639),  "what  is  sufficient  of 
common,  and  that  me  seemeth  by  reson 
should  be  thus :  to  see  howe  moche  cattell 
the  hey  and  the  strawe  that  a  husband 
getteth  upon  his  owne  tenement  will  fynde 
sufficiency  in  wynter  if  they  lye  in  house, 
and  to  be  kept  there  with  all  the  wynter 
season  for  soo  moche  cattell  shoulde  he 
have  commen  in  sommer,  and  that  is 
sufficient."  "  If  my  land,"  said  Mr.  Jus- 
tice Walmesley  and  Mr.  Justice  Owen  in 
Smith  V.  BonsM  (23),  in  the  39th  year 
(23)  Gouldb.  117. 
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of  Elizabeth,  '^  to  which  I  claim  common 
belonging,  can  yield  me  stover  to  find 
a  hundred  catteU  in  winter,  then  shall  I 
have  common  ia  siunmer  for  a  hundred 
cattell,  in  the  land  out  of  which  I  claim 
common,  and  so  for  more  or  fewer  pro- 
portionably."  And  in  Cole  v.  Foxman  (24) 
a  dictum  of  Chief  Justice  Coke  on  circuit 
was  cited  and  approved  by  Mr.  Justice 
Warburton  and  Mr.  Justice  Hutton  that 
"  so  many  of  the  cattel  that  the  land,  to 
which  the  common  is  appurtenant,  may 
maintain  in  the  winter,  so  many  shall  be 
said  UfoarU  and  couchomt** 

The  right  of  the  owner  of  a  tenement 
entitled  to  common  appendant  or  appur* 
tenant  is,  in  our  opinion,  not  affected  by 
the  fact  that  his  feirn  may  be  understocked 
— Leechv.  Widdei/ (26) — ^norby  conversion 
of  arable  into  pasture  land,  nor  by  the 
fiust  that  his  land  may  have  been  put  to  a 
use  which  at  least  temporarOy  renders  the 
maintenance  of  cattle  or  sheep  upon  it  im- 
possible. Levancy  and  couchancy,  to  adopt 
almost  the  language  of  Mr.  Justice  Wills 
in  delivering  the  judgment  of  the  Exche- 
quer Chamber  in  Corr  v.  Lambert  (18),  is 
rather  the  measure  of  capacity  of  the  land 
than  a  condition  to  be  actually  and  literally 
complied  with  by  the  cattle  lying  down 
and  getting  up,  or  by  their  b^ng  fed  off 
the  land. 

It  appears  to  us  to  be  plain  that  the 
rights  of  common  must  be  ascertained  and 
measured  in  the  same  way  in  reference 
whether  to  the  plaintiff  in  any  action  or 
to  the  other  commoners.  For  each  of  the 
commoners  separately,  and  as  between 
each  of  them  and  himself,  the  lord  is 
bound  to  leave  pasture  enough  to  satisfy 
the  commoner's  separate  right,  whether 
such  right  be  likely  to  be  exercised  or  no ; 
and  it  would  be  strange  if,  in  calculating 
the  total  amount  which  will  suffice  for  all, 
an  element  of  uncertainty  and  probability 
were  to  be  introduced  which  may  not  be 
introduced  in  considering  the  limit  of  each 
individual  right.  If  it  is  no  answer  to 
one  separate  commoner's  complaint  that 
he  himself  is  not  Kkely  to  require  to  use 
his  entire  right,  how  can  it  be  an  answer 
to  all  collectively  that  some  of  the  body 

(24)  Noy.  80. 

(25)  1  Vent.  54 ;  2  Keb.  590. 


are  not  likely  to  use  their  rights  to  the 
full  t  This  is  an  action  on  behalf  of  all 
the  commoners.  The  measure  of  the 
common  which  should  be  left  for  all  ought, 
we  think,  according  to  sound  reason,  to  be 
that  amount  which  will  be  sufficient  for 
the  enjoyment  of  all  their  existing  rights, 
if  such  rights  are  to  be  fully  enjoyed. 

So  far  as  the  learning  of  counsel  or  our 
own  research  has  gone,  no  early  case  can 
be  adduced  which  is  in  any  way  inconsis- 
tent with  this  conclusion,  or  which  refers 
to  the  manner  of  ei^oyment  as  an  ingre- 
dient in  the  question  of  sufficiency. 

But  two  cases  were  pressed  on  us  as  in- 
consistent with  this  conclusion.  One  was 
Lake  V.  Plaxton  (15),  where  it  was  held 
that  the  right  of  the  Crown  to  turn  deer 
on  the  waste  did  not  form  an  element  for 
the  consideration  of  the  jury  on  a  question 
of  sufficiency  of  common  in  a  case  where  no 
deer  had  been  turned  on  the  waste  for 
upwards  of  twenty  years.  The  ground  of 
this  decision  is  not  very  clearly  stated  in 
the  judgment;  it  may,  perhaps,  have 
turned  on  the  peculiar  nature  of  the 
Crown's  right.  If  otherwise,  the  case  is 
one  which  may  require  further  considera- 
tion. 

In  LaeceUes  v.  Lord  Onslow  (1)  the 
Court  held  that  the  &ct  that,  notwith- 
standing the  enclosures  complained  of, 
there  had  been  sufficient  pasture  for  the 
average  number  of  animals  which  had  for 
the  last  ten  years  at  least  been  turned 
out,  waj3  evidence  that  the  enclosures  had 
not  interfered  with  the  rights  of  the  com- 
moners. The  case,  perhaps,  proceeds  upon 
the  view  that  in  the  absence  of  any  other 
evidence,  the  actual  user  of  the  common 
for  the  last  ten  years  might  be  regarded 
as  some  evidence  of  the  extent  of  the 
rights  of  the  commoners,  and  in  that 
point  of  view  the  case  may  be  correct. 
But  some  of  the  language  or  reasoning  in 
the  judgment  appears  to  us  open  to  criti- 
cism, and  if  the  case  goes  beyond  the  view 
above  suggested,  we  doubt  whether  it  can 
be  maintained. 

Neither  of  these  cases  was  determined 
in  the  Court  of  Appeal,  and  there  appears 
to  be  no  earlier  precedent  for  the  novelty 
which,  according  to  the  argument  of  the 
appellants,  has  been  introduced  into  the 
law  of  commons  by  these  cases. 
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In  our  opinion  the  defendants  cannot 
rely  upon  the  numbers  which  have  in  £eu^ 
been  turned  out  to  shew  that  there  is  a 
sufficiency  of  pasture  left,  and  it  follows 
from  what  we  have  said  that  the  defen- 
dants have,  in  our  opinion,  fiedled  to  shew 
that  sufficient  common  has  been  left,  not- 
withstanding the  enclosures  and  the  cut- 
ting and  digging  of  tvorf  and  loam,  for  all 
persons  having  rights  of  common  over  the 
wastes;  and  as  the  acts  complained  of  have 
been  going  on  for  several  years,  and  if  un- 
restrained would  constitute  evidence  of  a 
custom  in  diminution  of  the  rights  of  the 
plaintiffs — Batesony.  Green(ll) — we  think 
that  they  are  properly  the  subject  of  the 
declaration  contained  in  the  judgment  ap- 
pealed against. 

The  majority  of  the  Comt  are,  however, 
of  opinion  that  the  form  of  the  judgment 
is  open  to  objection  as'  appearing  to  con- 
tain a  declaration  of  the  rights  of  parties 
who  are  not  before  the  Court,  and  we 
therefore  vary  the  judgment  of  Mr.  Justice 
Stirling  by  omitting  the  paragraph  rela- 
tive to  the  adoption  and  variation  of  the 
referee's  report,  and  substituting  therefor 
a  declaration  of  the  rights  of  the  plaintiffs 
in  the  terms  of  the  second  paragraph  of 
the  referee's  report. 

This  variation  in  the  form  of  the  judg- 
ment will  have  no  effect  upon  the  costs. 
The  costs  of  the  appeal  and  cross  appeal 
must  be  paid  by  the  respective  appellants. 


Solicitors — Laarenoe,  Graham  k.  Long,  for  ap- 
pdlants ;  Home  &  Birkett,  for  respondents. 
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Practice — Foreclosure  Action  —  Succes- 
eive  Incumhrancea — Annuitant — Convey- 
ancing and  Law  of  Property  Act^  1881 
(44  <fc  45  Vict,  c,  41), «.  16 — Conveyancing 
Act,  1882  (45  d:  46  Vict,  c.  39),  e.  12— 
Form  of  Order, 

In  a  foreclosure  action  the  plaintiffs  were 
first  mortgagees,  and  also  third  mortgagees. 
The  defenda/nts  were  the  second  incwnr 
hrancer,  who  was  a  jointress,  cmd  several 
subsequent  incwmhrancers,  whose  priorities 
had  not  been  ascertc^ned.  An  order  was 
made  on  the  hearing  of  the  action  giving 
the  jointress  a  period  of  six  months  within 
which  to  redeem ;  in  case  she  did  not  re- 
deem, the  subsequent  incumbrancers  were 
to  have  one  period  of  three  moruths  within 
which  to  redeem  ;  but  in  case  the  jointress 
did  redeem,  the  plaintiffs,  as  third  mortga- 
gees, were  to  have  a  period  of  three  months 
within  which  to  redeem  subject  to  the 
jointure;  a/nd  a  further  period  of  three 
mxmths  was  given  to  the  subsequent  incum- 
brancers udthin  which  to  redeem. 

Action. 

This  was  a  foreclosure  action  by  the 
first  mortgagees  of  the  Haldon  estate. 
The  defendants  were  the  trustees  of  the 
property  under  the  Haldon  Estate  Act, 
1885 ;  Lord  Haldon,  the  tenant  for  life ; 
the  Hon.  Lauranoe  William  Palk,  an  in- 
fiint,  the  first  tenant  in  tail  in  remainder ; 
the  dowager  Lady  Haldon,  and  several 
other  persons  claiming  to  be  puisne  in- 
cumbrancers on  the  property. 

The  following  were  the  incumbrances 
on  the  property  so  fieur  as  they  had  been 
ascertained  :  First,  a  mortgage  to  the 
plaintiffs,  who  were  an  insurance  society, 
dated  February,  1841,  to  secure  35,000^ 
and  interest.  Secondly,  a  mortgage  to  the 
plaintiffs,  dated  May,  1841,  to  secure 
60,000i.  and  intei*est.  Thirdly,  a  jointure 
of  1,500^.  a  year  settled,  by  an  indenture 
of  1845,  upon  the  Dowager  Lady  Hal- 
don, charged  upon  the  Haldon  Estate. 
Fourthly,  a  mortgage  to  the  plaintiffs, 
dated  1868,  to  secure  15,000^.  and  interest. 
There  were  also  several  subsequent  in- 
cumbrances which  had  not  been  proved, 
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nor  their  respective  prioritiee  ascertained. 
The  whole  of  the  sums  secured  by  the 
first  and  second  mortgages  was  due.  Of 
the  15,000^.  secured  by  the  mortgage  of 
1868,  3,200^.  had  been  paid  o«.  On  the 
hearing  of  the  action  a  question  arose  as 
to  the  form  of  the  decree. 

Cozena-Hardy^  Q.Cy  and  BramwM 
Davis,  for  the  plaintiffs. — ^The  proper 
order  now  to  make  is  a  foreclosure  order 
giving  the  puisne  incumbrancers  one 
period  of  redemption,  according  to  the  well 
settled  rule  of  the  Court — BoUe  v.  Mardey 
(1),  PlaU  V.  M&ndd  (2),  and  Col&num  v. 
LUwellin  (3).  In  the  present  case  the 
subsequent  incumbrancers  have  not  shewn 
their  priorities ;  it  will,  therefore,  be  im- 
possible to  give  them  separate  periods  for 
redemption.  The  plaintiffs  wish  to  have 
a  second  period  to  redeem  Lady  Haldon, 
and  they  are  entitled  to  this,  since  they 
hold  a  mortgage  next  in  priority  to  her. 
We,  therefore,  ask  that  in  case  Lady 
Haldon  redeems  under  section  15  of  the 
Conveyancing  Act,  1881  (amended  by  the 
Act  of  1882,  section  12),  our  debt  of 
85,000/.,  that  the  legal  estate  may  be  con- 
veyed to  us  or  to  our  nominee,  and  that 
it  may  be  ordered  that  we  be  at  liberty  to 
redeem  her  by  paying  back  what  she  shall 
have  paid  and  all  arrears  of  her  jointure, 
and  that  we  may  resume  the  priority  as 
against  subsequent  incumbrancers  we  have 
in  respect  of  the  85,000/.  and  what  we 
shall  have  paid  her,  leaving  her  to  take 
the  second  place  in  respect  of  future  in- 
stalments of  her  jointure. 

Herbert  Lake,  for  Lady  Haldon. — The 
judgment  should  be  in  the  form  given  in 
Parry  v.  Parry  (4).  The  plaintiffs  can 
only  redeem  against  Lady  Haldon  subject 
to  her  annuity. 

FramJc  Evans,  for  a  subsequent  incum- 
brancer, asked  that  a  sale  should  be 
directed. 

[NoETH,  J. — I  cannot  direct  a  sale  now, 
as  there  is  nothing  to  shew  the  value  of 

(1)  64  Law  J.  Rep.  Cbanc.  636 ;  Law  Bep. 
28  Ch.  D.  664. 

(2)  54  Law  J.  Rep.  Chanc.  1145;  Law  Rep. 
27  Ch.  D.  240. 

(8)  56  Law  J.    Bep.  Cbanc.   1 ;  Law  Rep. 
84  Ch.  D.  143. 
(4)  Seton  on  Decrees  (4tb  ed.),  p.  1146. 


the  property.  The  parties  can  apply  for 
a  sale  at  any  time  before  an  order  for 
foreclosure  is  made.] 

Henry  Terrell,  E.  S,  Ford,  Church, 
Dawney,  and  F,  Thompson,  for  subse- 
quent incumbrancers,  asked  that  successive 
periods  of  redemption  should  be  allowed. 

They  referred  to  The  MtUucU  Life  As- 
surance Society  v.  Langley  (5). 

Vernon  Smith,  for  trustees  under  the 
Haldon  Estate  Act. 

Gh4idwyok  Healey,  for  the  in£aiit  tenant 
in  tail  in  remainder. 

North,  J. — ^The  tendency  of  the  Court 
now  is  certainly  much  greater  than  it  was 
to  prevent  foreclosure  suits  continuing  for 
years,  with  successive  opportunities  for 
redemption  given  to  the  parties;  ordi- 
narily, it  gives  one  period  in  the  first 
instance,  and  no  more. 

The  case  which  lays  down  what  I  under- 
stand to  be  the  law^  on  the  subject  at  pre- 
sent is  Doble  v.  Mardey  (1),  where  Mr. 
Justice  Chitty  said  he  had  consulted  with 
Mr.  Justice  Kay  and  Mr.  Justice  Pearson, 
and  they  were  all  unanimously  of  opinion 
that  where  the  defendants  did  not  appear, 
one  time  only  should  be  fixed  for  redemp- 
tion, whether  the  statement  of  claim  td- 
leged  that  they  were  "  entitled,"  or  only 
that  they ''claimed  to  be  entitled,"  to  incum- 
brances. To  fix  several  successive  periods 
was  to  make  a  decree  as  between  co-defen- 
dants, which  should  not  be  granted  except 
upon  the  request  of  a  defendant.  If  any 
subsequent  mortgagee  appeared  and  claimed 
to  have  successive  periods  fixed,  the  Court 
would  have  to  consider  whether  he  was 
entitled  to  them.  Applying  that  case  to 
the  present,  in  that  case  the  defendants 
did  not  appear.  In  the  present  case  there 
are  a  good  many  of  them,  at  any  rate, 
that  do  appear.  But  what  then  1  They 
appear,  and  some  request  to  have  succes- 
sive foreclosures.  Then,  to  apply  that 
judgment,  it  is  for  them  to  shew  that  they 
are  entitled  to  this.  No  doubt,  if  they  can 
make  a  case  shewing  it  is  right  that  suc- 
cessive periods  shoidd  be  given,  the  Court 
can  do  it ;  but,  as  it  was  put  in  the  case 
cited,  they  are  the  persons  to  point  out 
why  it  should  be  done,  and,  I  think,  to 

(5)  Law  Rep.  32  Ch.  D.  460. 
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entitle  them  to  such  an  order,  they  must 
put  the  Court  in  possession  of  the  materials 
upon  which  it  can  make  the  order  they 
ask.  In  the  present  case  there  are  a  great 
number  of  defendants,  and  their  priorities 
are  certainly  not  admitted,  and  the  mort- 
ga^^ees  have  not  proceeded  to  prove  their 
securities.  I  disclaim  altogether  the  duty, 
if  each  had  proved  his  security,  to  proceed 
to  sort  them  out  in  the  decree,  and  to 
make  a  decree  giving  successive  periods 
for  redemption,  based  upon  my  investiga- 
tion of  their  respective  securities.  Of 
course,  I  could  not  do  that.  No  doubt,  if 
one  had  the  dates,  prima  facie^  in  the 
absence  of  anything  else,  that  would  be 
the  order  of  priority ;  but  it  would  not 
always  be  so,  because  there  may  be  tacking, 
or  consolidation,  or  something  of  that  kind. 
It  is  absolutely  impossible  for  me  now  to 
make  any  declaration  as  to  the  priorities 
of  the  parties. 

Then  I  have  asked  in  vain  for  any 
authority  that  shews  I  can  direct  an  en- 
quiry as  to  what  their  priorities  are,  and, 
when  that  hfus  been  answered,  make  on 
further  consideration  for  the  first  time  a 
decree  for  foreclosure  according  to  the 
priorities  so  ascertained  by  an  enquiry  in 
chambers.  I  am  not  in  a  position  to  do  it. 
The  case  relied  on  by  counsel  for  the  later 
incumbrancers  seems  to  me,  as  far  as  I 
can  judge  firoin  such  a  slight  examination 
as  I  can  give  it  here,  to  be  an  authority 
directly  against  their  contention,  instead 
of  in  &vour  of  it. 

This  is  a  case  in  which  I  ought  to  adopt 
the  general  practice  of  the  Oourt  of  the 
present  day,  in  the  absence  of  special  cir^ 
cumstances,  and  ought  not  to  give  the  de- 
fendants separate  periods  for  redemption. 

As  the  plaintiffs,  however,  in  their 
capacity  of  fourth  mortgagees,  ask'  for  a 
further  period  of  redemption,  and  as  that 
is  what  all  those  behind  them  wish  (except 
that  it  is  not  going  so  far  as  they  want), 
and  it  is  for  their  benefit,  because  it  gives 
them  longer  time,  I  will  give  the  plaintiffs 
a  further  period  of  three  months,  and  give 
the  subsequent  mortgagees  a  third  period 
of  three  months. 

Ab  regards  the  right  of  the  plaintiffs  to 

redeem  the  jointress  if  she  pays  them  off, 

I  do  not  see  my  way  to  giving  such  a 

special  direction  as  Mr.  Cozens-Hardy  asks 

Voii.  69.— Ohawc. 


for,  and  for  this  reason.  If  the  plaintiffs 
are  redeemed,  the  jointress  williiave  paid 
them  85,000^  ;  she  will  then  staAd  in  the 
position  of  the  first  mortgagee ;  she  will 
then  have  the  right  to  have  the  first  mort- 
gages assigned — I  will  not  say  necessarily 
to  any  party  she  may  name,  because  difii- 
culties  may  arise  if  they  are  assigned  to  a 
person  outside  the  suit — ^but  her  right  to 
have  the  charges  kept  alive  in  some  way 
is  absolutely  clear,  and  it  is  not  necessary 
at  present  to  consider  how ;  but,  assimiing 
the  charges  are  kept  alive  for  the  benefit 
of  the  jointress,  when  she  has  paid  them 
off,  then  the  plaintiff  come  forward  again 
as  fourth  mortgagees,  and  what  they  ask 
me  to  do  is  to  direct  that  the  first  and 
second  mortgages  shall  be  transferred  to 
them  or  some  nominee  of  theirs  by  the 
jointress,  subject  to  their  paying  to  her  all 
that  she  has  paid  to  the  first  and  second 
mortgagees,  and  also,  of  course,  her  own 
costs  and  all  arrears  of  her  jointure,  but 
without  making  any  provision  for  the 
jointure  itself  3  and  it  is  said  that  she  will 
be  in  the  same  position  as  now,  she  will 
be  jointress,  subject  to  the  85,000^.  But 
as  the  jointress  has  a  right  to  redeem'  in 
priority  to  the  fourth  mortgagees,  then 
she  might  have  a  right  to  say,  "£[and 
back  to  me  what  you  have  compelled  me 
to  transfer  to  you,  and  transfer  it  to  me." 
That  may  go  on  from  time  to  time,  and  I 
do  not  see  the  end  of  it. 

What  the  plaintifife  are  entitled  to  as 
fourth  mortgagees  is  to  have  a  transfer  by 
the  jointress  of  all  the  property  to  them, 
subject  to  her  jointure,  in  the  same  way  as 
was  decreed  in  the  case  of  Pa/rry  v.  Parry 
(4)  with  respect  to  an  annuity,  which 
seems  much  the  same  thing.  It  is  said  it 
would  be  a  hardship  on  the  plaintiffs,  who 
have  clearly  the  two  first  mortgages,  to  put 
the  jointress  over  them.  Supposing  that 
the  jointress  had  commenced  proceedings 
for  foreclosure  and  redemption,  she  might 
have  redeemed  the  present  plaintiffs  as 
first  and  second  mortgagees,  and  then  the 
plaintifis  as  fourth  mortgagees  would 
clearly  be  entitled  to  redeem  her.  It  may 
be  that  in  that  case  she  would  have  to 
transfer  to  them,  and  to  part  with  the 
securities  which  they,  calling  on  her  to 
redeem,  were  entitled  to  call  for.  But 
then  she  might  be  in  a  difficulty,  because 
4D 


Digitized  by 


Google 


670 


CHANCERY  DIVISION. 


[N.S. 


SmUhett  T.  Heiketh. 


she  was  the  person  who,  as  plaintiff^  had 
set  the  ball  rolling.  In  the  present  case 
it  is  the  plainti&  who  have  done  that, 
and  if  they  insist  on  their  right  to  take 
away  from  her  the  property  ^e  has  ac- 
quired by  redeeming  them,  it  seems  to  me 
they  can  only  do  it  subject  to  the  charge 
in  her  &vour,  which  is  admittedly  prior 
to  them.  Therefore,  I  do  not  see  my  way 
to  make  any  order  as  between  them,  ex- 
cepting that  upon  the  plaintiff,  as  fourth 
mortgagees,  paying  off  the  jointress  all 
that  shall  be  found  due  upon  taking  the 
account,  which  will  include  all  arrears, 
then  she  should  convey  to  them,  subject 
to  the  jointure. 

If  the  jointress  does  not  redeem  she  will 
be  foreclosed ;  there  will  then  be  an  ac- 
count of  what  is  due  to  the  plaintiffs  on 
all  their  mortgages,  and  the  others  will  be 
foreclosed,  unless  they  pay  in  three  months ; 
so  there  will  be  a  second  period  in  that 
case  instead  of  a  third  (6). 


Solicitors — Wood,  Bigg  &  Nash,  agents  for  H. 
M.  James,  Exeter,  for  plaintiffs ;  Lake,  Bean- 
mont  &  Lake,  for  jointress ;  Simpson,  Ham- 
mond &  Richards,  for  trustees ;  Carlisle,  Unna 
&  Rider,  for  tenant  in  tail  in  remainder ; 
E.  J.  Richards ;  C.  B.  Dalton ;  G.  S.  &  H. 
Brandon;  Burrows,  Barnes  &  Pears;  J.  C. 
Stogdon ;  and  Eaje  &  Guedalla,  for  snbseqaent 
incmnbrancers. 


(6)  The  minntes  proyided  that  the  jointress 
shoald  have  a  period  of  six  months  from  the 
date  of  the  chief  clerk's  certificate  as  to  what 
should  be  due  to  the  plaintiffs  within  wMch  to 
redeem ;  that,  in  case  she  did  not  redeem,  the 
subsequent  incumbranoersshould  have  one  period 
of  three  months  from  the  date  of  a  fresh  oerti- 
ficate  as  to  what  should  be  due  to  the  plaintiff 
within  which  to  redeem ;  but  that,  in  case  the 
jointress  did  redeem,  the  plaintiffs  should  haye 
a  i)eriod  of  three  months  from  the  date  of  a 
certificate  as  to  what  should  be  due  to  the 
jointress  within  which  to  redeem,  subject  to 
the  jointure ;  and  that  the  subsequent  incum- 
brancers should  have  a  further  period  of  three 
months  from  a  certificate  as  to  what  should  be 
due  to  the  plaintiffB  or  the  jointress,  as  the  case 
might  be,  within  which  to  redeem. 


IN 


.  LIBTEB  AND  COMFANT  (lIMI- 
TBD)  V,  8TUBBS. 


[IN  THE   CHANCERY  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

STIBLINa,  J.  ' 

1890. 
April  25,  26. 
Cotton,  L.  J. 

LiNDLEY,  L.  J. 
BOWEN,  L.J. 

May  3,  8.    ' 

Prinoipal  and  AgevU — Momey  had  and 
received-— Cammisaum  received  by  AgerU 
upon  Orders  on  PrinGipaTs  Behalj — In- 
vestments  made  by  AgerU  wiJth  Money  so 
received — Righi  oj  Principal  to  follow 
Money  into. 

The  de/endoffU  woe  employed  by  the  plain- 
tiffs as  their  JoretMm^  a/nd  toaa  intrusted 
by  them  with  the  purohaee  of  materiale 
tued  in  their  hueineee.  From  one  of  the 
firms  from  which  he  Jubd  puarchasedy  he  had 
received  commissions  upon  the  amounts  of 
the  orders  he  had  placed  with  them.  In  an 
action  to  recover  the  money  so  received^  the 
plaintiffs  moved,  before  the  ^rialyjfor  an  in- 
junction restradning  the  defoTidant  from 
dealing  with  certain  real  estate  bought  with 
such  money  y  and  an  order  directing  him  to 
pay  into  Court  the  residue  of  the  money  : 
— Held,  affirming  the  decision  of  BmajANG, 
J.,  that  a  debt  was  due  from  tJie  defendant 
to  the  plaintiffs,  but  the  money  he  had  re- 
ceived vxis  not  the  money  oj  ihe  plaintiffs 
in  his  hcmds  as  trustee  for  them,  cmd  t/te 
order  asked  for  could  not  be  made. 

Semble  (per  Cotton,  L.J.),  that  the 
plaintiffs  wofM  have  a  right  to  set  aside 
the  contract  with  the  firm  supplying  the 
goods,  <md  to  sue  such  firm  for  the  pur- 
ohasermoney  paid  to  them. 

This  action  was  brougbt  by  the  plaintiff 
company  to  recover  from  the  defendant, 
an  agent  employed  by  them,  money  re- 
ceived by  bim  by  way  of  commission  upon 
orders  given  on  behalf  of  his  principals. 

The  plaintiff  company  carried  on  busi- 
ness as  silk  spinners  and  manufacturers 
at  Bradford.  The  defendant  had  been 
employed  by  them  as  foreman  dyer,  and 
had  for  some  years  been  intrusted  with 
the  purchase  of  dye-stufis  used  in  the 
business.  One  of  the  firms  to  whom  he 
had  given  large  orders  for  materials,  on 
behalf  of  the  plaintiffs,  was  Messrs.  Yarley, 
a  firm  of  dryiudters,  and  they,  in  considera- 
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tion  of  the  orders  placed  with  them  by 
the  defendant,  had  been  paying  him  large 
sums  by  way  of  commission. 

The  money  so  paid  to  the  defendant 
had,  it  was  alleged,  been  invested  partly 
in  the  purchase  of  real  estate,  and  partly 
in  other  investments,  and  part  of  it  still 
remained  as  cash.  The  plaintiffs  claimed 
to  be  entitled  to  follow  the  money  into 
the  investments,  and  now  moved,  asking 
that  the  defendant  should  be  restrained 
from  dealing  with  the  real  estate,  and 
should  be  ordered  to  bring  the  cash  and 
other  investments  into  Court. 

Stirling,  J.,  refused  the  application, 
being  of  ojpinion  that  the  defendant  could 
not  be  regarded  as  a  trustee  of  the  money 
for  the  plaintiffs.  From  this  decision  the 
plaintiffs  appealed. 

Craek(mUhorpe,  Q.C.y  and  Ashtan  Crass 
{Graham  Hastings^  Q,C.t  with  them),  for 
the  appellants. — ^We  submit  that  on  the 
facts  as  stated  in  our  affidavits,  which  the 
defendant  has  not  contradicted,  the  money 
which  came  into  Stubbs's  hands  is  our 
money,  and  that  we  are  entitled  to  follow  it 
into  the  investments  now  representing  it — 
In  re  The  Canadian  Oil  Works  Corporation; 
ffaj/s  Case  (1),  Morison  v.  Thompson  (2), 
and  The  Metropolitan  Bank  v.  Heiron  (3). 
Stubbs  ought  to  be  ordered  to  pay  into 
Court  so  much  of  it  as  is  now  in  a  form  in 
which  it  can  be  so  dealt  with — Jervis  v. 
White  U),  PorreU  v.  WhiU  (5],  Freenum  v. 
Cox  (6),  Dunn  v.  Campbell  (7),  Hampden 
V.  WaUis  (8),  and  Wankl^^  v.  WHsonh). 

Cozens-Hardy,  Q.C,  and  J,  O,  Woody 
for  the  defendant,  were  not  called  upon. 

Cotton,  L.J. — The  case  here  is  this — 
the  defendant  was  in  the  confidential  em- 

(1)  44  Law  J.  Bep.  Ghana  721;  Law  Bep. 
lOChaiic.593. 

(2)  43  Law  J.  Bep.  Q.B.  216  j  Law  Bep.  9 
Q.B.  480. 

(3)  Law  Bep.  5  Ex.  D.  819. 

(4)  6  Ves.  738. 

(5)  56  Law  J.  Bep.  Chanc.  79 ;  Law  Bep.  31 
Ch.  D.  62. 

(6)  47  Law  J.  Bep.  Chanc.  660;  Law  Bep.  8 
Ch.  D.  148. 

(7)  Law  Bep.  27  C  .  D.  264f». 

(8)  64  Law  J.  Bep  Chanc.  1176;  Law  Bep. 
27  Ch.  D.  261. 

(9)  56  Law  J.  Bep.  Chana  209 ;  Law  Bep.  36 
Oh.  D.  180. 
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ploy  of  the  plaintifife,  and  he  made  a  cor- 
rupt bargain  with  persons  who  supplied 
the  plaintiffs  with  dye-stuflfe.  The  bargain 
was  most  manifestly  corrupt,  but  does  that 
make  the  money  which  the  defendant  re- 
ceived in  pursuance  of  that  bargain  the 
money  of  the  plaintiffs  ?  I  think  I  took 
a  correct  view  in  the  judgment  which  I 
gave,  and  which  was  referred  to  by  Mr. 
Justice  Stirling,  in  a  somewhat  similar 
case,  The  Metropolitam,  Bank  v.  Heiron  (3) ; 
and,  according  to  the  view  which  I  take, 
this  is  not  the  money  of  the  plaintiffs,  so 
as  to  make  the  defendant  a  trustee  of  it 
for  them,  but  is  money  acquired  in  such 
a  way  that,  according  to  all  rules  applic- 
able to  such  a  case,  the  plaintiffs,  when 
they  bring  the  action  to  a  hearing,  can 
get  an  order  against  the  defendant  to  pay 
that  money  to  them.  That  is  to  say,  a 
debt  is  due  from  the  defendant  to  the 
plaintiffs  in  consequence  of  what  he  has 
done,  but  the  money  which  he  has  received 
cannot  be  treated  as  being  still  the  money 
of  the  plaintiffs,  which  was  handed  by 
them  to  him,  to  be  paid  to  Messrs.  Varley, 
in  discharge  of  a  debt  which  was  due  from 
the  plaintiffs  to  Messrs.  Yarley  on  the 
contract  between  them. 

When  the  fects  are  found  out,  the 
plaintiffs  will  have  the  option  of  setting 
aside  the  contract  altogether,  and  return- 
ing the  stuff,  or,  without  setting  aside 
the  contract,  of  suing  Messrs.  Yarley  for 
the  money  which  they  have  fraudulently 
handed  over  to  the  defendant ;  but,  in  my 
opinion,  it  cannot  be  said  that  the  money 
so  paid  by  Messrs.  Varley  to  the  defend- 
ant is  the  money  of  the  plaintiffs,  before 
any  judgment  or  decree  in  some  such 
action  has  been  made.  I  know  of  no  case 
where,  because  it  was  highly  probable  that, 
if  the  action  were  brought,  the  plaintiff 
could  establish  that  a  debt  was  due  to 
him  from  the  defendant,  the  defendant 
has  been  ordered  to  give  security  till  that 
has  been  established  by  the  judgment  or 
decree.  The  plaintiff  might  apply,  if  so 
advised,  for  an  immediate  order  under 
Order  XIV.,  and  then,  if  the  defendant 
applied  to  defend,  he  could  only  do  so  on 
such  terms  as  the  Judge  might  think 
reasonable.  But,  in  the  present  case,  that 
course  has  not  been  taken.  In  my  opinion, 
we  cannot  hold,  however  con*upt  the  bar- 
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LUter  ^  Co,  (Lim.)  v.  Stubht,  Ajpp, 
gain  was,  that  under  the  circumstances  of 
the  case  the  money  was  the  money  of  the 
plaintiffs. 

Hay* 8  Case  (1)  was  cited  to  us,  but  that 
was  very  different.  There,  Hay  himself 
was  a  director  of  the  company  in  question, 
and  he  had  authorised  a  cheque  to  be 
drawn  ostensibly  in  part  payment  for  cer- 
tain property  to  be  bought  by  the  com- 
pany. That  cheque  was,  in  feet,  not 
drawn  for  any  such  purpose.  It  was 
drawn  for  the  purpose  of  being  paid  to 
Hay,  to  enable  him  to  pay  for  his  shares. 
That  is  a  very  different  thing.  There 
Hay,  a  director  of  the  company,  had 
received  the  cheque,  which  was  drawn 
ostensibly  for  a  particular  purpose,  and 
then  appUed  it,  and  knew  that  he  was  in- 
tended to  apply  it,  to  an  entirely  diffe- 
rent purpose,  which  was,  as  against  the 
company,  fraudulent.  That  being  so, 
the  Judges  were  quite  right  in  holding 
th().t  that  cheque  was  still  to  be  considered 
,,tne  money  of  the  company,  and  therefore 
that  the  payment  of  that  cheque  in  dis- 
charge of  the  calls  on  the  shares  was  no-, 
thing  but  paying  the  company  with  its 
own  money,  and  that  Hay  was  still  Hable 
to  pay  the  calls.  That  is  entirely  different, 
in  my  opinion,  from  the  csise  which  is 
here  before  us ;  and  I  think  that  the  first 
and  main  line  of  argument  upon  which 
the  plaintiff  base  their  case  cannot  avail 
them.  Then  there  is  said  to  be  a  second 
point — ^namely,  that  there  is  such  an  ad- 
mission here  by  the  defendant  that  this 
sum  of  money  is  due,  that  we  ought  to 
oi-der  it  into  Court  as  security  for  the 
debt  which,  prima  facU^  the  plaintiff  will 
make  out  is  due  to  him.  As  I  say,  there 
Ls  no  case  at  all  for  anything  of  that  sort 
being  done,  unless  it  is  done  as  a  condi- 
tion of  allowing  the  debtor  to  defend. 
But  that  is  not  what  is  asked  for  here. 

Then  there  were  a  number  of  cases 
quoted,  which  were  cases  where  a  trustee 
was  held  liable  to  pay  into  Court  a  sum 
of  money  which,  prima  /aciey  was  due 
from  him.  In  those  cases  the  money  was 
not  due  from  the  defendant  as  a  debt, 
but  due  from  him  as  a  trustee  to  his 
cestui  q^ie  trusty  so  that  if,  as  I  think,  the 
plaintiffs'  first  contention  is  wrong,  those 
cases  will  not  in  any  way  help  them.  The 
only  question   really  discussed   in   them 


was  whether  there  was  a  sufficient  admis- 
sion to  enable  the  Court  to  deal  in  that 
way  with  the  trustee. 

But  here,  if  the  money  sought  to  be 
recovered  is  not  the  money  of  the  plain- 
tiffs, we  should  be  simply  ordering  the 
defendant  to  pay  into  Court  a  sum  of 
money  which  he  has,  because  there  is  a 
prtTna  facie  case  against  him  that  at  the 
hearing  it  will  be  established  that  he 
owes  the  money  to  the  plaintifEs.  In  my 
opinion  that  would  be  wrong  in  principle. 
I  will  not  go  through  the  cases  that  have 
been  cited  to  us  by  Mr.  Cross;  but  it 
would  be  introducing  an  entirely  new  and 
wrong  principle,  which  we  ought  not  to 
do,  even  though  we  may  think  it  highly 
just,  lixong  regard  to  the  circumstances 
of  the  case,  if  we  were  to  order  the  de- 
fendant to  give  security  such  as  the  plain- 
tifiOs  ask  for. 

In  my  opinion  the  appeal  fails. 

LiNDLET,  L.J. — If  we  were  to  accede 
to  this  application,  I  do  not  think  that 
Stubbs  could  complain  ;  but  the  question 
is,  whether  we  can  do  it  properly,  having 
regard  to  the  rules  by  which  we  are 
governed.  I  am  clearly  of  opinion  that 
we  cannot,  though  it  is  a  temptation  to  us 
to  stretch  the  law  to  an  extent  which,  if 
we  did  it,  would,  in  my  judgment,  entail 
very  akurming  consequences  indeed. 

The  real  state  of  the  case  as  between 
the  plaintifis,  Varleys,  and  Stubbs  is  this  : 
the  plaintiffs  buy  goods  of  Messrs.  Varley 
at  certain  prices,  and  pay  for  them.  The 
ownership  of  the  goods,  of  course,  is  in 
the  plaintiffs ;  the  ownership  of  the  money 
is  in  Messrs.  Yarley.  So  fer  there  is  no 
difficulty  about  it.  Then  Messrs.  Varley 
enter  into  an  agreement  with  Stubbs, 
who  ordered  goods  of  them,  to  give  Stubbs 
a  commission.  That  is  what  it  comes  to. 
What  is  the  legal  position  between  Messrs. 
Varley  and  Stubbs  1  They  owe  him  the 
money.  He  can  recover  it  from  them, 
I  suppose,  by  an  action;  but  Mr.  Cross 
has  asked  us  to  say  that  Messrs.  Varley 
were  Stubbs's  agents  in  getting  it.  That 
appears  to  me  to  be  an  entire  mistake. 
The  relation  between  Messrs.  Varley  and 
Stubbs  is  that  of  debtor  and  creditor; 
they  are  to  pay  him.  Then  comes  the 
question,  as  between   the  plaintifis  and 
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Stubbs,  who  is  entitled — I  will  not  say 
to  that  money — ^but  can  Stubbs  keep  the 
money  he  has  received  without  accounting 
for  it  1  Obviously  not.  I  apprehend  that 
he  is  liable  to  account  for  it  the  moment 
that  he  gets  it.  It  is  an  obligation  to 
pay  and  account  to  the  company,  with  or 
without  interest,  as  the  case  may  be — I 
say  nothing  at  all  about  that.  But  the 
relation  between  them  is  that  of  debtor 
and  creditor,  it  is  not  that  of  trustee  and 
cestui  que  trust.  We  are  asked  to  hold 
that  it  is,  which  would  involve  conse- 
quences which,  I  confess,  startle  me.  One 
consequence,  of  course,  would  be  that,  if 
Stubbs  were  to  become  bankrupt,  this 
property  into  which  the  money  has  gone 
woxild  be  withdrawn  from  the  mass  of 
his  creditors,  and  handed  over  bodily  to 
the  plaintiff.  Can  that  be  right  ?  Another 
consequence  would  be  that  the  plaintiffs 
could  compel  Stubbs  to  account  to  them, 
not  only  for  the  money  with  interest,  but 
for  all  the  profits  which  he  may  have 
made  by  embarking  in  trade  with  it.  Can 
that  be  right)  It  appears  to  me  that 
those  consequences  shew  there  is  some 
flaw  in  the  argument.  If,  by  logical 
reasoning  from  the  premisses,  conclusions 
are  arrived  at  which  are  shocking  to  the 
sense,  I,  for  one,  go  back  and  look  at  the 
premiss^,  and  see  if  they  are  sound.  I 
am  satisfied  that  they  are  not  sound  in 
the  argument  which  has  been  put  forwcu:d 
in  this  case — ^the  unsoundness  consisting 
in  confounding  ownership  with  obligation. 
It  appears  to  me  that  the  view  taken  of 
this  case  by  Mr.  Justice  Stirling  was 
correct,  and  that  we  should  be  doing  what 
I  conceive  to  be  very  great  mischief  if  we 
were  to  accede  to  this  application,  tempt- 
ing as  it  is. 

I  think  that  the  appeal  ought  to  be 
dismissed. 

BowBN,  L.J. — I  am  of  the  same  opi- 
nion. I  really  do  not  think  that  I  need 
add  anything  to  what  has  been  said. 

Appeal  dwmissedy  with  costs. 

Solicitors — Speechly,  Mamford  &  Co.,  agents 
for  Momford  U  Johnson,  Bradford,  for  appel- 
lants ;  W.  &  J.  Flower  &  Nussey,  agents  for 
Berry,  Robinson  &  Scott,  Bradford,  for  re- 
spondent. 


673 


Chitty,  J. 
1890. 
June 
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In  re  tunno. 

RAIKES   V,    RAIKES. 


WiU — Specific  Legacies  out  of  Scde  Money 
— Deficiency — Lapse  of  one  Legacy — Abate- 
ment of  other  for  Benefit  of  Residue. 

Specific  bequest  of  jewels  upon  trust  to 
sell  for  the  best  price  obtainabley  and  to  pay 
t^iereoui  two  legacies  of  fioced  amounts  ; 
there  was  a  residuary  bequ>est,  bui  no  other 
gift  of  cmy  surplus  sale  money.  The  price 
obtained  vxis  insufficient  to  pay  both  lega- 
cies ^  bu>t  one  of  them  lapsed : — Held,  that 
the  other  lega^  was  not  liable  to  abate  in 
favour  of  die  residuary  legatee,  as  it  would 
have  done  in  favour  of  the  oilier  legatee,  if 
his  legacy  had  taken  effect. 

Page  V.  Leapingwell  (18  Ves.  463)  dis- 
tinguished. 

Adjourned  summons. 

The  testatrix,  by  her  will,  gave  and  be- 
queathed to  the  trustees  thereof  certain 
diamond  ornaments,  upon  trust  to  sell  and 
dispose  of  the  said  ornaments  for  the  best 
price  or  prices  that  could  be  obtained  for 
the  same,  and  upon  trust,  by,  with,  and 
out  of  the  proceeds  to  arise  from  such 
sale,  to  lay  out  and  expend  a  sum,  not  ex- 
ceeding in  the  whole  600^.,  in  repairing  a 
parish  church  (here  followed  certain  con- 
ditions as  to  this  expenditure),  and  also 
upon  trust  to  lay  out  and  expend  the  sum 
of  700^.  in  building  six  labourers'  cottages 
on  the  Wamford  estate,  which  was  de- 
scribed as  being  then  in  the  possession 
of  Sartoris.  The  will  contained  also  a 
residuary  bequest.  The  ornaments  had 
been  sold,  but  had  realised  only  about 
900;.  At  the  testatrix's  death  the  Wam- 
ford estate  had  ceased  to  be  in  the  pos- 
session of  Sartoris,  and  the  Court  had 
already  declared  that  the  gift  of  the  7002. 
had  accordingly  failed,  and  that  this  sum 
fell  into  the  residue. 

With  respect  to  the  sum  of  600/.,  the 
representative  of  the  residuary  legatee 
contended  that  the  conditions  as  to  its 
expenditure  had  not  been  complied  with, 
and  took  out  this  summons  for  a  declara- 
tion that,  on  the  true  construction  of  the 
will,  and  in  the  events  which  had  hap- 
pened, the  whole  of  the  proceeds  arising 
from  the  sale  of  the  ornaments  fell  into 
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the  residue.  The  Court,  however,  held 
this  contention  to  have  fisdled,  and  that 
the  gift  of  the  600^.  took  effect.  But  the 
applicant  further  contended  that  the  pro- 
ceeds of  sale  of  the  ornaments  being  in- 
sufficient to  provide  for  the  two  sums  of 
600^.  and  700^,  the  former  sum  ought  to 
abate  in  the  propoition  of  900Z.  to  1,300^., 
leaving  the  balance  to  fall  into  the 
residue. 

EomeTy  Q.C,  and  S,  Dickinson  (Righy^ 
Q.C.,  with  them),  for  the  applicant. — ^The 
sums  given  being  specific  must  abate  rate- 
ably,  each  legatee  taking  a  proportionate 
sum — Page  v.  Leapingwell  (1) — and  the 
sum  representing  the  legacy  which  has 
failed  £bJ1s  into  the  residue.  One  specific 
legatee  ought  not  to  gain  by  the  lapse  of 
another  specific  legacy. 

Sir  A.  Watson,  Q.Cy  and  P.  F.  Wheeler, 
for  the  vicai*  and  churchwardens. — Page 
V.  LeapingweU  (1)  was  a  case  of  the  over- 
plus of  a  fund  after  its  division  into  aliquot 
parts,  but  the  effect  of  this  gift  is  to  create 
a  trust  of  the  proceeds  of  sale  to  the  extent 
of  QOOL  in  favour  of  the  church — Cvrrie 
V.  Pye  (2). 

G,  A.  Watson,  for  the  trustees  of  the 
wUl. 

Eoiner,  Q,C.,  replied. 

Chitty,  J.  [after  deciding  that  the  gift 
of  the  600Z.  was  effectual,  continued  :]  But 
there  is  a  further  point  raised.  The  exe- 
cutrix of  the  residuary  legatee  says  that  as 
the  gift  of  700L  out  of  the  proceeds  of  sale 
of  the  diamonds  has  failed,  this  lapse  has 
taken  place  for  her  benefit.  The  diamonds 
did  not  produce  1,300Z.,  but  only  about 
900^.;  and  the  residuary  legatee  contends 
that  the  600L  legacy  must  abate,  the 
legatee  taking  six  thirteenths  only  of  the 
9001.  It  is  plain  that,  as  between  the 
legatee  of  the  700Z.,  had  that  legacy  taken 
effect,  and  the  other  legatee,  the  legacies 
must  have  abated  in  the  proportion 
stated;  but  it  does  not  follow,  there- 
fore, that  the  residuary  legatee  can,  in 
the  existing  circumstances,  claim  seven 
thirteenths  of  the  9001,     It  is  clear  that 

(1)  18  Ves.  463. 

(2)  17  Vea.  462. 


if  a  specific  property  be  given  in  trust 
for  A.  and  B.  as  tenants  in  common  in 
equal  shares,  and  B.  dies  in  the  testator's 
lifetime,  A.  takes  only  one  half  of  the  pro- 
perty. It  is  equally  clear  that  the  same 
result  follows,  whatever  be  the  fractions  in 
which  the  property  be  divisible  among  the 
specific  legatees.  And  it  is  equally  clear 
that  if  property  be  given  upon  trust  for 
sale,  with  a  direction  to  divide  the  pro- 
ceeds into  aliquot  portions,  the  gift  in- 
tended in  each  case  is  that  of  a  specific 
portion  only  of  the  proceeds.  And  the 
argument  on  behalf  of  the  residuary  legatee 
proceeds  on  the  assumption  that,  on  the 
true  construction  of  this  will,  there  is  a 
gift  to  these  two  legatees  of  7002.  and 
600Z.,  of  aliquot  portions  of  the  proceeds 
of  sale.  But,  in  my  opinion,  on  the  true 
construction  of  this  will,  that  is  plainly 
not  the  true  interpretation.  It  is  not 
as  if  the  direction  had  been  to  sell  the 
diamonds  for  not  less  than  a  sum  of 
1,3002.,  and  the  testatrix  had  then  pro- 
ceeded to  give  thereout  the  legacies ;  that 
would  have  amounted  to  a  gift  of  the  fund 
in  specific  proportions.  The  residuary 
legatee's  argument  is  founded  on  the  well- 
known  case  of  Page  v.  LeapinguoeU  (1), 
where  the  sum  of  the  gift,  to  put  it  quite 
shortly,  was,  "distribute  lO.OOOZ.  in  ali- 
quot proportions  among  certain  named 
legatees,  with  a  gift  over  of  the  overplus 
moneys  to  A.";  and,  on  the  question  of  the 
construction  to  be  put  on  this  term  "over- 
plus," Sir  W.  Grant  held  that  it  meant  a 
sum  of  2,2002.,  being  the  fractional  re- 
mainder of  the  sum  of  10,0002. ;  for,  the 
testator  having  directed  a  sale  for  not  less 
than  10,0002.,  the  gift  was  considered  as 
being,  in  substance,  a  division  of  that  sum 
in  specific  or  aliquot  portions  among  the 
legatees  who  were  to  take  as  tenants  in 
common  in  the  propoHions  named.  It 
followed  that  if  any  one  of  them  died  in 
the  lifetime  of  the  testator,  or  if  for  any 
other  reason  the  gift  to  any  of  them  fiiiled, 
such  event  did  not  increase  the  benefits 
intended  to  be  given  to  the  others.  But 
that  decision  has  no  application  to  the  pre- 
sent case.  To  my  mind,  on  the  construc- 
tion of  this  will,  it  is  not  open  to  argue 
that  the  gifts  here  are  of  aliquot  proper^ 
tions  of  the  produce  of  sale.     The   will 
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contains  no  statement  of  the  amount  of 
the  fund  to  be  disposed  of,  nor  of  the  sum 
for  which  the  diamonds  are  to  be  sold ;  nor 
is  there,  in  terms,  any  gifb  of  the  overplus 
in  the  event  of  their  fetching  more  than 
1,300^.,  and  it  is  only  by  the  general  law 
that  such  overplus,  being  undisposed  of, 
would  have  fallen  into  the  residue.  And 
it  is  clear  that,  if  these  diamonds  had  sold 
for,  say,  2,000^.,  the  persons  entitled  to 
the  sum  of  600^.  would  not  have  taken  six 
thirteenths  of  the  2,000?.  In  the  result, 
the  gift  here  is  simply  equivalent  to  a  gift 
by  a  testator  of  the  Consols  which  he 
may  be  possessed  of  at  his  death,  upon 
trust  to  sell  and  raise  thereout  600Z.  to 
be  paid  to  A.,  and  700/.  to  be  paid  to  B., 
in  which  case,  there  being  no  priority 
between  the  two,  if  the  Consols  turn  out 
to  be  insufficient,  abatement  would  be 
necessary.  But,  in  reality,  such  gifts 
amount  to  charges  on  the  Consols,  and  as 
such  must  be  paid  before  the  residuary 
legatee  can  claim  anything  thereout.  In 
the  present  case  the  residuary  legatee  is 
attempting  to  creep  into  the  shoes  of 
the  legatee  of  the  700?.  as  if  that  legacy 
had  tiiken  effect.  But  this  legacy  is 
gone,  and  the  residuary  legatee  is  en- 
titled to  claim,  not  the  legacy  of  700?., 
but  only  so  much  of  the  produce  of  sale 
as  will,  but  for  the  legacies  bequeathed 
thereout,  fall  into  the  residue.  And  none 
of  it  does  so  fall  until  the  specific  gift  of 
the  600?.  has  been  discharged.  It  is  un- 
necessary for  me  further  to  consider  the 
authorities.  I  hold  the  600?.  must  be 
paid  in  full  before  the  residuary  legatee 
can  take  any  part  of  the  fund. 


Solicitors  — Francis  &  Johnson,  for  applicant; 
H.  R.  Reynolds,  for  vicar  and  chaichwajrdens  ; 
Harries,  Wilkinson  &  Raikes,  for  trustees. 


[IN   THE  COURT  OF  APPEAL.] 
Cotton,  L.J. 
BowsN,  L.J. 

Fry,  L.J.       y  In  re  palmer. 

1890. 
June  18. 

Solicitor  and  Client — Mortgage — Agree- 
ment as  to  Costa — Mortgagee's  Costs — Re- 
ference for  Taxa;tion — Solicitors*  Remunera- 
tion Act,  1881  (44  dc  45  Vict.  c.  44),  s,  1, 
svh-s.  3,  s.  2,  and  s,  8,  sub-ss,  1  and  4. 

A  mortgagor  wrote  to  his  solicitor  as 
foUotos,  ''  /  hereby  request  and  instruct  you 
to  raise f  or  endeavour  to  raise,  for  me  the 
sum  of  300^.,  at  ten  per  cent,  per  annum,  on 
the  seowrity  of  aU  my  estate  and  interests 
under  the  unU  and  in  the  property  of  the 
late  T.  S,,  and  I  hereby  undertake  to  pay 
your  costs  {which  I  agree  at  20/.,  eocdusive 
of  costs  out  of  pocket)  incurred,  or  to  be  in- 
curred, in  or  about  doing  what  is  necessary 
in  your  opinion  for  the  purpose  of  carrying 
out  these  instructions"  The  solicitor  car- 
ried otU  the  mortgage,  in  which  he  acted 
as  solicitor  for  the  mortgagor  and  mort- 
gagees, and  he  retained  out  of  the  money 
advanced  201.  for  costs,  including  the  mort- 
gagees* costs.  The  mortgagor  subsequently 
took  out  a  summons  that  the  solicitor  might 
be  ordered  to  deliver  to  him  a  biU  of  costs  and 
charges  claimed  by  the  solicitor  to  be  due  (yr 
paid  or  to  have  been  deducted  by  him  out  of 
the  mortgagee's  money  : — Held,  first,  that 
the  letter  constituted  an  agreement  udthin 
the  Solicitors^  Remuneration  Act,  1881,  «.  8, 
sub-s.  I,  and  although  the  remuneration 
agreed  to  was  with  reference,  so  far  as  the 
mortgagees  costs  were  concerned,  to  matters 
in  whQh  the  solicitor  was  not  engaged  as 
soUoUor  for  the  mortgagee,  yet  he  was  en- 
gaged to  do  business  for  him  as  solicitor, 
and  therefore  the  relation  of  solicitor  and 
client  was  created  within  the  meaning  of 
section  I,  subsection  3;  secondly,  that 
in  the  absence  of  evidence  impeaching  t/ie 
agreement,  there  ought  not  to  be  a  reference 
for  taxation  under  section  8,  sub-section  4. 

Decision  of  North,  J.,  affirmsd. 


This  was  an  appeal  from  a  decision  of 
North,  J. 

In  January,  1884,  one  Slater  was  de- 
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sirous  of  borrowing  the  sum  of  8002.  on 
the  security  of  his  reversionary  interest 
in  certain  property,  and  he  applied  to 
Pabner,  a  solicitor,  to  obtain  this  loan, 
and  on  the  21st  of  January  he  wrote  the 
following  letter  to  Palmer,  "  I  hereby  re- 
quest and  instruct  you  to  raise,  or  en- 
deavour to  raise,  for  me  the  sum  of  300Z., 
at  ten  per  cent,  per  annum,  on  the  security 
of  all  my  estate  and  interest  under  the 
will  and  on  the  property  of  the  late 
Thomas  Symons,  and  I  hereby  undertake 
to  pay  your  costs  (which  I  agree  at  20/., 
exclusive  of  money  out  of  pocket),  in- 
curred and  to  be  incurred  in  and  about 
doing  what  is  neoessaiy  in  your  opinion 
for  the  purpose  of  carrying  out  these  in- 
structions." This  letter  was  signed  by 
Slater.  Palmer  procured  for  Slater  an 
advance  of  300Z.  on  mortgage  of  the  pro- 
perty, and  out  of  the  money  so  advanced 
retained  the  20/.  for  costs.  Palmer  acted 
as  solicitor  for  both  mortgagor  and  mort- 
gagee in  the  matter,  and  ihe  201.  included 
the  costs  of  both. 

In  1888,  the  reversionary  interest  of 
Slater  having  isllen  into  possession,  a 
transfer  of  the  old  mortgage  and  fresh 
loan  of  50/.  at  a  reduced  rate  of  interest 
was  arranged  and  carried  through  by 
Palmer,  and  Slater  wrote  a  letter  to 
Palmer  similar  to  the  letter  of  the  21st  of 
January,  1884,  agreeing  to  pay  Palmer 
15/.  for  costs.  Palmer  retained  the  sum 
of  15/.  out  of  the  money  advanced,  and 
in  this  matter  also  acted  as  solicitor  for 
the  mortgagor  and  mortgagee. 

Slater  subsequently  took  out  a  summons, 
asking  that  Palmer  might  be  ordered  to 
deliver  to  Slater  a  bill  "  of  all  such  his 
fees,  charges,  or  disbursements  as  he 
claims  to  hd  due  or  paid,  or  as  have  been 
deducted  by  him  firom  the  applicant  or 
out  of  his  moneys." 

The  summons  was  heard  by  North,  J., 
on  the  7th  of  May,  when  he  held  that, 
the  agreement  being  on  behalf  of  both 
mortgagor  and  proposed  mortgagee,  was 
between  the  solicitor  and  clients,  and  the 
Court  could  not  order  taxation  for  the 
purpose  of  giving  the  Taxing  Master 
jiuisdiction  to  enquire  into  whether  the 
agreement  ought  to  be  set  aside. 

Slater  appealed  fix)m  this  decision. 


FcurtoeU  {CozeM-Hardify  Q.C.,  with  him), 
for  the  appellant. — ^The  letters  by  Slater 
agreeing  to  pay  fixed  sums  for  costs  do 
not  amount  to  agreements  between  a  soli- 
citor and  his  client  within  the  meaning  of 
the  Solicitors'  Eemuneration  Act,  ISBI, 
s.  8,  sub-s.  1 .  The  definition  of  "  client "  is 
given  in  section  1,  sub-section  3,  of  the 
Act.  Here  the  alleged  agreement  relates 
not  only  to  the  costs  of  the  mortgagor,  but 
also  to  the  costs  of  the  mortgagee.  It  is 
true  that  a  mortgagor  is  by  reason  of 
the  relation  of  mortgagor  and  mortgagee 
liable  to  pay  the  mortgagee's  costs,  but  he 
is  not  the  agent  of  the  mortgagee  to  retain 
a  solicitor  for  him,  and  he  is  not  the  client 
of  the  mortgagee's  solicitor.  Assuming 
the  alleged  agreements  are  agreements 
within  the  Act,  they  may  not  only  be  sued 
upon,  but  they  may  also  be  impeached,  and 
it  may  be  referred  to  the  Taxing  Master 
as  to  whether  the  amounts  agreed  to  be 
paid  are  reasonable — Solicitors'  Eemunera- 
tion Act,  1881,  s.  8,  sub-s.  4,  In  re  Gray 
(1),  /n  re  Indenmck  (2),  and  Cole  v.  Park 
(3).  The  sums  agreed  are,  it  is  submitted, 
manifestly  unreasonable,  and  there  should 
be  a  reference  to  the  Taxing  Master. 

Dunham,  for  the  respondent,  was  not 
called  upon. 

Cotton,  L.J. — ^Two  points  have  been 
raised  and  argued  very  ingeniously  by  Mr. 
Farwell;  but,  in  my  opinion,  the  appellant 
cannot  succeed  on  either  of  them. 

First,  it  was  said  that  this  was  not  an 
agreement  within  the  Solicitors'  Eemunera- 
tion Act,  1881,  on  the  ground  that  Mr. 
Palmer  and  Mr.  Slater  did  not  stand  in 
the  relation  of  soHdtor  and  client.  I 
think  the  construction  of  the  3rd  sub- 
section of  the  1st  section  is  against  that 
contention.  According  to  the  definition 
contained  in  that  sub-section,  ''  dient "  in- 
cludes any  person  who  has  power,  express 
or  implied,  to  retain  or  employ,  and  retains 
and  employs,  a  solicitor.  To  my  mind  the 
appellant  has  done  that.     It  is  very  true 


(1)  80  BoL  Joum.  661. 

(2)  64  Law  J.   Rep.  Ghana  72 ;  Law  Bep. 
25  Gh.  D.  279,  281,  282. 

(3)  58  Law  J.  Rep.  Gbanc.   627;  Iaw  Rep. 
81  Gh.  D.  326. 
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the  remunetration  a^eed  to  was  with 
reference  to  matters  in  which  the  solicitor 
was  not  engaged  as  solicitor  for  the  appel- 
lant; but  he  was  engaged  to  do  business 
for  him  as  solicitor,  and  therefore  I  am  of 
opinion  that  the  relation  of  solicitor  and 
cHent  was  created  within  the  meaning  of 
this  clause  and  within  the  meaning  of 
the  Act. 

Then  it  is  said  that  this  agreement 
ought  to  have  been  referred  to  the  Taxing 
Master,  having  regard  to  the  4th  sub-section 
of  section  8  of  the  Act.  The  appellant 
has  not  filed  any  affidavit  that  this  charge 
is  unfair  or  unreasonable,  and  although 
the  4th  sub-section  does,  in  my  opinion, 
give  the  Court  power  where  an  agreement 
is  so  impeached  to  refer  it  to  the  Taxing 
Master  to  consider  whether  it  is  a  fair 
and  reasonable  charge,  here  the  foundation 
for  such  an  order  has  not  been  made. 
Counsel  has  said  that  this  is  a  very  im- 
reasonable  charge ;  I  do  not  think  he  said 
it  is  unfair.  I  do  not  think  the  Court 
ought  upon  such  an  argument  by  counsel 
alone,  unsupported  by  any  affidavit  or  fsicts 
which  lead  to  that  conclusion,  to  refer  such 
an  agreement  to  the  Taxing  Master  to 
exercise  the  power  given  by  the  4th  sub- 
section of  section  8.  In  my  opinion  the 
appeal  fEiils. 

BowBN,  L.J. — I  am  of  the  same  opinion, 
and  I  agree  entirely  with  what  the  Lord 
Justice  has  said.  I  think  that  this  appeal 
ought  never  to  have  been  brought. 

Fby,  L.  J. — I  am  of  the  same  opinion. 
Appeal  dismiaaed. 


Solicitors — G.  B.  Crook,  for  appellant;  W.  B. 
Palmer,  for  respondent. 
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March  25. 

Cotton,  L.  J. 

BOWEN,  L.  J. 

Fey,  L.  J. 

June  13. 
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Debtor  cmd  Creditor* — Assignment  in 
Favour  of  Creditors — Stvrphis — Resulting 
Trust, 

By  a  deed  of  assignment  executed  by  a 
fvnn,  in  jwoour  of  their  creditors^  after  a 
recital  of  the  inability  of  the  fvrm  to  pay 
their  debts  infuU,  the  business  tvas  aligned 
to  trustees  upon  trust  either  to  carry  on  or 
sell  the  sam^e,  and,  after  paymjefnt  ofcosts^ 
to  pay  and  divide  the  residue  of  the  profits 
arid  proceeds  of  sale  unto  and  arnong  all 
amd  singvla/r  t^ie  creditors  in  rateable  pro- 
portions,  accordijig  to  the  amount  of  tl^eir 
respective  debts,  subject,  nevertheless,  to  the 
provisions  thereinajfter  contained,  and  the 
creditors  gra/rUed  a  release  of  the  debts. 
The  deed  contained  a  provision  empowering 
the  trustees  to  pay  off  or  make  arrangemerUs 
with  creditors  under  ZOl,  The  profits  of 
the  business  were  more  tkam  suffUnent  to 
pay  the  creditors  in  full : — Held,  that  tl^ere 
vxM  a  resulting  trust  of' the  surplus  for  the 
assignors. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J.,  upon  a  preliminary  question 
of  law  arising  upon  the  construction  of  a 
creditors*  deed. 

Prior  to  May,  1876,  Henry  Cooke, 
Joseph  Cooke,  and  John  Woofindin  Swin- 
nerton  carried  on  business  as  iron  manu- 
£BU!turers  at  Barrow-in-Fumess,  under  the 
style  of  Cookes  &  Swinnerton. 

On  the  15th  of  May,  1876,  J.  W. 
Swinnerton  died,  leaving  Rachel  Swinner- 
ton, his  widow,  his  legal  personal  represen- 
tative. Shortly  before  his  death  the  firm 
got  into  financial  difficulties,  and  negotia- 
tions were  commenced  for  the  assignment 
of  the  partnership  property  to  trustees  for 
the  benefit  of  their  creditors.  The  assign- 
ment was  eventually  carried  into  effect  by 
a  deed  dated  the  29th  of  December, 
1876,  and  made  between  H.  Cooke  and 
4  E 
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J.  Cooke  of  the  first  part,  Rachel  Swin- 
nerton  of  the  second  part,  Josiah  Timmis 
Smith,  manager  of  the  Barrow  Haematite 
Steel  Company  (Limited),  and  Thomas 
Storey  (now  Sir  Thomas  Storey),  Director 
of  the  Lancaster  Banking  Company,  of 
the  third  part,  and  the  several  creditors 
whose  names  and  seals  were  thereunto 
subscribed  and  set  of  the  fourth  part. 

The  deed  recited  {inter  alia)  that,  the 
firm  being  unable  to  pay  their  creditors 
in  full,  an  agreement  was  in  process  of 
arrangement  at  the  time  of  the  death  of 
Swinnerton  for  the  making  of  an  assign- 
ment similar  to  that  thereinafter  con- 
tained, and  for  the  granting  of  a  release 
to  the  said  firm  siimlar  to  that  therein- 
after contained.  And  it  was  thereby  wit- 
nessed that  the  said  H.  Cooke  and  J.  Cooke 
and  the  said  K.  Swinnerton  assigned  unto 
the  said  J.  T.  Smith  and  T.  Storey  the 
business  lately  carried  on  by  the  said  firm 
at  Barrow-in-Furness,  and  the  stock- 
in-trade,  book  debts,  &c.,  and  all  other  the 
personal  estate  whatsoever  and  wheresoever 
of  the  said  firm,  upon  trust  that  they, 
or  the  survivor  of  them,  or  the  executors 
and  administrators  of  such  survivor,  should 
in  their  or  his  absolute  discretion  either 
carry  on  the  business  of  the  said  firm  for 
so  long  as  they  should  in  the  like  discre- 
tion think  fit,  or  should  immediately,  or  at 
any  time  after  discontinuing  to  carry  on 
the  business,  sell  and  dispose  of  and  con- 
vert into  money  the  said  business  and 
other  premises,  and  should  out  of  the 
profits  of  the  said  business  if  carried  on, 
and  out  of  the  moneys  to  arise  from  such 
sale  as  aforesaid,  pay  the  costs,  charges, 
or  expenses  to  be  incurred  in  the  execution 
of  the  trusts  of  the  deed  or  in  respect  of 
the  premises,  and  should  "  pay  and  divide 
the  clear  residue  of  the  said  profits  and 
moneys  unto  and  among  all  and  singular 
the  creditors  in  rateable  proportions  accord- 
ing to  the  amounts  of  their  several  and  re- 
spective debts,"  subject  nevertheless  to  the 
covenants  and  provisions  thereinafter  con- 
tained. The  deed  contained  a  declaration 
empowering  the  trustees  to  pay  in  full, 
or  make  arrangements  with  the  creditors 
whose  debts  were  under  30^. ;  and  it  pro- 
vided that  whenever  the  moneys  in  the 
hands  of  the  trustees  should  amount  to 
50^.  it  should  be  paid  into  the  Lancaster 


Bank.  And  it  was  also  witnessed  that,  in 
consideration  of  the  assignment  therein- 
before contained,  the  said  several  persons, 
parties  of  the  fourth  part,  respectively 
acquitted,  released,  and  discharged  the 
said  H.  Cooke  and  J.  Cooke  and  the  said 
R.  Swinnerton  fix>m  the  debts  of  the  firm. 

The  schedule  of  creditors  contained 
eighteen  names  of  firms  and  individuals, 
including  the  Barrow  Haematite  Steel 
Company  and  the  Lancaster  Banking  Com- 
pany, who  were  the  two  largest  creditors. 

Ttxe  trustees  at  first  elected  to  carry  on 
the  business  of  the  firm  under  the  same 
style  as  before,  and  they  employed  J. 
Cooke  as  their  manager.  The  business  was 
carried  on  at  a  profit,  and  certain  pay- 
ments were  made  to  the  creditors. 

In  December,  1883,  they  sold  the  busi- 
ness to  the  Barrow  Haematite  Steel  Com- 
pany, with  the  consent  of  the  other  cre- 
ditors, in  consideration  of  the  company 
paying  the  balance  then  due  to  them  in 
respect  of  their  debts. 

In  1889  an  action  was  commenced  by 
H.  Cooke  and  Mrs.  Swinnerton  against 
the  trustees  of  the  deed,  the  Barrow 
Haematite  Steel  Company,  and  J.  Cooke, 
to  set  aside  the  sale ;  but  at  the  instance 
of  the  defendants  a  preliminary  point  of 
law  was  first  argued — namely,  whether 
upon  the  true  construction  of  the  deed  of 
assignment  the  plaintiffs  had  any  title  to 
sue. 

Rmshaw,  Q,C.y  and  Fa/nveUy  for  J.  T. 
Smith  and  the  Barrow  Haematite  Steel 
Company. 

Millar,  Q.C.,  and  T.  E,  Mansfield,  for 
the  plaintifis. 

Solomon  and  L,  Sanderson,  for  Sir 
Thomas  Storey. 

Kekewich,  J. — No  doubt  the  case  has 
been  argued  by  the  plaintiffs  on  the 
strongest  possible  ground,  that  there  was  a 
resulting  trust.  I  cannot  find  a  resulting 
trust.  As  a  rule,  at  any  rate,  you  find  a 
resulting  trust  in  two  classes  of  cases — 
where  an  express  trust  is  declared,  and  that 
express  trust  does  not  exhaust  amongst 
the  beneficiaries  interested  the  whole  of 
the  property  subject  to  the  trust;  or 
where  the  Court,  applying  some  rule  or 
principle,  implies  a  trust  which  is  not  ex- 
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pressed — ^that  is  to  say,  Implies  a  trust  in 
the  assignee  or  holder  of  the  property, 
and  declares  that  he  is  not  entitled  for 
his  own  benefit.  In  that  case  the  Court, 
finding  that  there  is  no  trust  declared,  is 
obliged  to  look  back,  and  create,  by  the 
application  of  the  doctrines  of  equity,  a 
resulting  trust.  Neither  of  these  events 
has  happened  here.  Here  you  have  an 
express  trust  declared,  and,  to  my  mind, 
that  express  trust  exhausts  everything. 
There  is  nothing  left  on^  which  the  doc- 
trine of  resulting  trust  can  operate  at  all. 
I  have  been  asked  to  look  at  what  hap- 
pened after  the  execution  of  the  deed.  I 
do  not  think  that  I  am  at  liberty  to  do 
that,  because  the  form  of  the  order  tells 
me  only  to  decide  whether,  upon  the  true 
construction  of  the  deed,  the  plaintifiTs 
have  a  right  to  sue.  Turning  to  the  deed, 
I  do  not  find  that  it  contemplates  a  pay- 
ment of  twenty  shillings  in  the  pound,  or 
any  other  sum.  What  it  does  contemplate, 
and  what  it  does  state  in  fact,  and  what  is 
the  root  of  the  whole  matter,  is  that  the 
debtors,  at  the  time  of  the  arrangement, 
were  unable  to  pay  their  creditors  in  full. 
What  would  happen  afterwards  was  a 
matter  of  probability  with  which  the 
parties  were  not  concerned.  Beyond  that 
mere  recital  there  is  nothing  to  guide  me ; 
but  the  operative  part  comes  simply  to 
this — that  the  creditors  say,  "  You,  the 
debtors,  cannot  now,  as  you  admit,  pay 
us  in  full;  you  have  certain  property 
which  is  worth  something,  and  we  will 
take  that,  and  give  you  a  release.  Whe- 
ther we  could  or  could  not  get  more  by 
forcing  you  into  the  Bankruptcy  Court, 
we  do  not  stop  to  enquire.  You  give  us 
all  this  property,  give  it  to  trustees  for 
us,  and  then  we  will  give  you  an  absolute 
release  and  take  our  chance."  That  is 
what  many  a  creditor  has  done  before, 
and  probably  many  a  creditor  will  do  again. 
The  trust  is,  that  the  trustees  are  to 
"  pay  and  divide  the  clear  residue  of  the 
said  profits  and  moneys,"  not  towards  the 
satisfaction  of  the  creditors  named  in  the 
schedule  according  to  the  amounts  set 
opposite  their  respective  names,  and  so 
forth,  which  is  a  very  common  form,  but 
"unto  and  among  all  and  singular  the 
creditors  of  the  said  firm  in  rateable  pro- 
portions according  to  the  amount  of  their 


several  and  respective  debts."  Before 
going  back  to  that,  I  will  deal  with  the 
concluding  words,  "  subject,  nevertheless, 
to  the  covenants  and  provisions  herein- 
after contained."  There  are  two  provi- 
sions which  possibly  might  interfere  with 
that  distribution :  the  one  which  enables 
the  trustees  to  pay  creditors  for  under 
30^.  in  full,  and  the  other  by  which  they 
are  enabled  to  pay  the  receipts,  when  they 
come  to  60^.,  into  the  bank.  That  is  to 
say,  notwithstanding  the  absolute  equality 
of  distribution,  they  may  pay  the  small 
creditors  in  full  at  once,  and  notwith- 
standing the  same  provision  for  distribu- 
tion, they  must  pay  the  money  into  the 
bank  named  so  as  to  prevent  the  creditors 
asserting  a  right  to  have  every  sovereign 
divided  between  them.  But  it  is  to  be 
paid  in  that  way  among  them,  and  it  is 
quite  possible  that  they  may  receive  more 
than  twenty  shillings  in  the  pound.  I  am 
told  here  that  they  may  be  paid  forty 
shillings  in  the  pound.  That  is  not  a  result 
at  which  the  Court  would  wish  easily  to 
arrive.  There  seems  to  me  to  be  a  com- 
plete answer  to  that.  This  deed  was  exe- 
cuted in  December,  1876,  and  not  until 
thirteen  years  afterwards  do  the  plaintiffs 
find  that  it  would  be  better  for  them  to 
have  the  property  back.  A  very  little 
arithmetic  would  tell  one  that  in  thirteen 
years  the  interest  on  these  sums  would  be 
considerable ;  and  if  creditora  are  obliged 
to  go  without  their  debts  for  thiiteen 
years,  they  would  not  be  paid  very  much 
in  excess  of  what  is  due  to  them  if  they 
were  paid  forty  shillings  in  the  pound. 
Tliat  may  probably  have  entered  into  the 
calculations  of  the  parties  with  the  possi- 
bility of  the  reviving  of  trade,  and  so 
foi-th.  They  made  that  bargain;  they 
clearly  expressed  it ;  and  I  find  no  reason 
to  go  back  from  it.  I  must  find  on  the 
preliminary  question  of  law  that,  on  the 
true  construction  of  the  deed,  the  plain- 
tiffs have  no  title  to  maintain  this  action. 
The  costs  of  all  parties  will  be  costs  in 
the  action. 

The  plaintiffs  appealed  from  this  de- 
cision. 

Neville,  Q.C,  and  T.  E.  Mansfield,  for 
the  plaintiffs. — The  question  is  whether, 
upon  the  true  construction  of  this  deed, 
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the  surplus  is  to  go  tio  the  creditors,  or 
whether  there  is  a  resulting  trust  in 
favour  of  the  assignors.  This  is  a  cre- 
ditors* deed,  and  it  is  in  the  usual  form, 
except  that  it  is  usual  to  insert  an  express 
trust  of  the  surplus  for  the  assignors. 
Unless  the  Court,  upon  looking  at  the 
whole  deed,  can  come  to  the  conclusion 
that  sometliing  more  was  contemplated 
than  the  payment  of  the  debts  of  the 
firm,  then  there  will  be  a  resulting  trust 
for  the  assignors.  There  is  nothing  in 
the  general  scope  of  the  deed  to  shew 
that  anything  further  was  intended,  and 
the  clause  relating  to  creditors  under  30Z. 
is  inconsistent  with  the  idea  that  the  cre- 
ditors are  to  take  over  the  estate  abso- 
lutely. If  that  were  the  true  view,  what 
is  the  position  of  the  creditors  under  30Z. 
who  have  been  paid  in  full )  It  does  not 
seem  a  reasonable  arrangement  that  the 
right  of  these  creditors  to  share  in  the 
surplus  should  depend  upon  the  discre- 
tion of  the  trustees. 

HenshaWy  Q.C.,  and  Farwellf  for  J.  T. 
Smith  and  the  Barrow  Haematite  Steel 
Company. — We  submit  that  the  bargain 
was  that  the  creditors  should  take  this 
property  in  lieu  of  their  debts. 

[Fry,  L.J.,  referred  to  a  precedent 
taken  from  Davidson's  edition  of  Martinis 
Conveyancing y  reprinted  in  Forsyth  on 
Composition  (3rd  ed.  p.  230),  in  which 
there  was  no  ultimate  trust.] 

This  deed  appears  to  follow  that  pre- 
cedent. In  the  next  precedent  there  is 
an  ultimate  trust.  We  have  not  been 
able  to  fmd  any  case  in  which  a  deed  like 
this  has  come  before  the  Court,  but  we 
submit  that  the  earlier  precedent  contem- 
plated an  arrangement  such  as  we  are 
contending  for  in  this  case.  A  somewhat 
similar  precedent  occurs  in  a  later  edition  of 
Davidson  (2nd  ed.  vol.  6,  part  2,  p.  943),  but 
there  there  was  a  provision  that  the  estate, 
should  be  administered  according  to  the 
law  of  bankruptcy.  It  must  be  borne  in 
mind  that  the  assignors  were  not  parting 
with  their  whole  property,  but  only  with 
the  partnership  property.  Assuming  that 
thei-e  is  no  antecedent  reason  why  a  debtor 
should  not  offer  to  his  creditors  a  portion 
of  his  property  in  accord  and  satisfaction 
of  his  debts,  the  language  of  this  deed  is 
apt  to  airry  out  that  arrangement. 


Not  much  reliance  can  be  placed  on  the 
clause  relating  to  the  30/.  creditors.  That 
clause  was  merely  inserted  to  avoid  the 
inconvenience  of  dividing  the  business  into 
very  small  fractions. 

Solomon  and  L.  Sanderaon,  for  Sir 
Thomas  Storey. 

Cotton,  L.J . — Even  although  this  fol- 
lows the  exact  terms,  as  fiu*  as  I  can  see, 
of  precedents  either  of  Mr.  Davidson,  or 
at  any  rate  which  he  inserts  in  his  book, 
I  cannot  say  that  he  has  not  missed  some- 
thing, and  there  is  the  question  of  what 
trusts  are  implied  after  adl  the  debte  are 
paid.  In  my  opinion  this  is  a  deed  in- 
tended to  provide  for  payment  either  in 
full,  or  partly,  as  £u-  as  the  estate  goes,  of 
creditors ;  and  although  the  parties  did  not 
contemplate  that  there  would  be  a  sur- 
plus, or  else  I  suppose  they  would  have 
provided  for  it,  yet  as  there  is  a  surplus 
after  payment  of  all  the  creditors  in  full, 
the  question  arises.  Is  there  a  trust  for  the 
assignors  1  In  my  opinion  there  is.  It  is 
very  true  there  is  no  provision  expressed 
in  this  deed,  but  when  property  belongs 
to  people  who  are  indebted,  and  they 
assign  it  for  the  purpose  of  paying  their 
creditors  the  whole  amount  of  their  debts, 
or  as  £ar  as  propeity  will  go,  if  those  cre- 
ditors are  paid,  then  in  my  opinion  there 
is  a  resulting  trust  though  not  expressed 
for  the  debtors.  There  are  trusts  here 
which  have  been  the  subject  of  a  good 
deal  of  argument;  but  if  one  is  to  look 
upon  this  as  a  deed  for  payment  of  cre- 
ditors, as  I  say  it  is  to  be  looked  upon, 
then  if  those  creditors  are  paid  in  full,  al- 
though no  trust  is  expressed,  there  will  be 
a  resulting  trust  for  those  who  owned  the 
property  before  they  executed  the  deed. 
It  is  said  that  after  the  execution  of  this 
deed  the  assignors  had  no  longer  any 
interest  in  this  property,  that  the  trustees 
were  trustees  only  for  the  creditors,  and 
that  if  the  assignors  by  a  stroke  of  good 
luck  got  the  means  of  paying  off  their 
creditors  they  could  not  have  said,  "  Take 
all  the  money  that  is  due  to  you,  release 
us  from  it,  and  then  you  or  your  trustees 
must  reassign  to  us  the  property  which 
has  been  assigned."  It  is  said  that  here 
there  is  a  direction — a  direction  which  was 
to  cover  everything,  and  therefore  ex- 
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duded  the  Cookes  from  any  interest — ^to 
divide  all  the  proceeds,  either  by  profits  or 
sale  of  the  property,  amongst  the  creditors. 
Yes ;  but  that,  to  my  mind,  is  only  a  pay- 
ment to  the  creditors  so  long  as  they  are 
creditors,  that  Ls,  so  long  as  their  debts 
which  they  now  I'elease  are  not  paid  in 
ftdl ;  and  when  that  is  done  there  is  no 
direction  as  to  what  is  to  be  done  with 
the  surplus  arising  from  this  property. 
In  that  event  it  was  not  for  the  trustees 
to  hand  it  to  the  creditors^  but  it  must 
go  back  to  those  who  were  debtors,  and 
who  were  released  in  consequence  of  the 
assignment  which  they  made.  Although 
the  clause  was  not  put  in,  ''In trust,  after 
payment  of  all  the  creditors  in  full,  to 
hold  the  surplus  for  the  assignors,"  yet  that 
is  not  in  my  opinion  necessary,  because  I 
can  see  clearly  from  the  intended  opera- 
tion of  this  deed  that  the  object  intended 
here  to  be  provided  for  was  payment  or 
satis&ction  of  the  debts  due  by  the  as- 
signors, and  when  that  was  done  any  pro- 
portion remaining  must  go  back  to  the 
persons  from  whom  it  came  to  the  tms- 
tees  for  that  purpose.  I  diflfer  from  Mr. 
Justice  Kekewich,  but  I  cannot  myself 
have  any  doubt  on  the  subject. 

BowEN,  L.J. — I  am  of  the  same  opi- 
nion. Had  it  not  been  for  the  j  udgment  of 
Mr.  Justice  Kekewich,  whose  experience 
I  respect  also,  I  should  have  said  that  I 
had  no  doubt  on  the  subject,  although  it 
must  be  taken  that  the  deed  here  does  not 
contain  words  which  would  have  pre- 
vented the  question  arising.  In  order  to 
construe  the  clause  the  construction  of 
which  is  really  the  matter  for  our  deci- 
sion, one  must  make  up  one's  mind  as  to 
what  is  the  object  of  this  deed.  Is  the 
true  object  of  this  deed  to  pay  the  debts 
of  the  assignors,  and  devote  so  much  of 
the  property  of  the  assignors  to  that  pur- 
pose as  may  be  necessary — ^in  which  case, 
as  soon  as  the  object  is  satisfied,  there 
would  be  a  resulting  trust  to  the  assignors  ? 
or  is  the  true  object  of  the  deed,  as  the 
respondents  contend,  and  as  the  learned 
Judge  appears  to  have  thought,  that  the 
assignors  should  get  rid  of  their  property, 
and  as  a  consideration  should  get  rid  at 
the  same  time  of  their  debts  )    Those  are 
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the  two  alternative  views.  "We  start  with 
this,  that  the  deed  is  a  deed  which  contains 
a  schedule  of  the  various  creditors  to 
whom,  or  for  the  benefit  of  whom,  the 
assignment  is  made;  and  when  we  look 
at  the  schedule  we  find  it  consists  of  some 
eighteen  firms  and  individuals,  and  after 
deducting  a  certain  number  of  them  whose 
debts  are  under  30Z.  there  are  still  some 
ten  or  twelve  creditors  remaining,  among 
whom  are  the  Barrow  Haematite  Steel 
Company  (Limited)  and  the  Lancashire 
Banking  Company.  The  first  recital  upon 
which  stress  ought  to  be  laid  is  a  recital 
that  the  firm  are  unable  to  pay  their  cre- 
ditors in  full,  or,  rather,  that  they  were 
unable  some  months  before  at  the  time 
when  the  negotiations  were  first  entered 
into.  I  think,  however,  although  it  is 
only  a  recital  that  the  firm  some  months 
before  were  unable  to  pay  their  creditors 
in  full,  one  can  hardly  read  it  without 
deriving  from  it  the  conviction  that  all  the 
parties  to  this  deed,  at  the  date  of  its 
execution,  regarded  the  assignors  as  unable 
to  meet  their  engagements.  Then  comes 
the  clause  we  have  to  construe.  After 
assigning  the  business  to  the  trustees,  upon 
trust,  at  their  discretion,  either  to  carry 
on  the  business,  or  to  sell  immediately,  or 
at  any  time  afterwards,  and  after  paying 
out  of  the  profits  of  the  business  carried 
on,  and  out  of  the  moneys  to  arise  from 
the  sale,  if  sold,  the  costs,  charges,  and 
expenses  to  be  incurred  or  become  pay- 
able in  or  about  the  execution  of  these 
trusts,  there  is  a  provision  that  the  trustees 
shall  pay  and  divide  the  clear  residue  of 
the  profits  and  moneys  unto  and  among 
all  and  singular  the  creditors  of  the  said 
firm,  in  rateable  proportions,  according  to 
the  amount  of  their  several  and  respective 
debts,  subject  nevertheless  to  the  cove- 
nants and  pi'ovisions  thereinafter  con- 
tained. I  think  it  is  doing  no  violence  to 
that  clause  or  to  the  deed  to  allow  these 
words  to  be  read  by  the  light  of  the  pre- 
vious recital  of  the  inability  of  the  firm  to 
pay  their  debts;  and  I  think  that  the 
language  of  the  clause  "  to  divide  in  rate- 
able proportions  according  to  the  amount 
of  their  several  and  respective  debts,"  is 
to  be  accounted  for  by  the  fact  that  at 
that  moment  it  was  supposed  that  the 
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property  would  not  do  more  than  satisfy 
the  claims  of  the  respective  creditors  in 
full. 

Then  comes  a  further  clause,  which  I 
think  is  also  material,  which  gives  the 
trustees  the  power  at  their  own  discretion 
to  pay  in  full  or  make  arrangements  with 
creditors  whose  claims  are  under  30^.  If 
the  true  effect  of  this  deed  is  that  the 
entire  property  was  to  pass  to  and  vest  for 
ever  in  trustees  for  the  benefit  of  the 
creditors  whose  names  are  scheduled,  it 
seems  to  me  almost  incomprehensible  that 
the  deed  should  contain  a  provision  which 
gave  the  trustees  the  power  at  their  dis- 
cretion to  pay  off  or  compromise  debts 
under  30^.  The  truth  is  that  there  is 
nothing  at  all  in  this  deed  inconsistent 
with  the  idea  that  its  object  is  to  pay  the 
debts,  and  only  to  divide  so  much  of  the 
propm*ty  of  the  assignors  as  is  necessary 
for  that  purpose,  unless  it  be  the  absence 
of  the  express  direction  as  to  what  is  to 
be  done  with  the  surplus,  and  the  some- 
what limited  language  of  the  direction  as 
to  division,  which  I  think  is  amply  to  be 
accounted  for  by  the  state  of  circumstances 
at  the  time  the  deed  was  made.  I  cannot 
help  feeling,  having  regard  to  the  fact  that 
this  deed  is  sealed  and  signed  by  a  number 
of  creditors,  who  are  carrying  on  every 
kind  of  business,  and  who  together  con- 
stitute a  multifarious  group,  that  it  is  fer 
more  reasonable  and  businesslike  to  sup- 
pose that  this  deed  was  intended  to  protect 
them  and  devote  so  much  of  the  property 
as  was  necessary  to  pay  their  debts,  than 
to  assume  that  they  were  buying  a  busi- 
ness, and  intended  through  the  medium 
of  their  trustees  to  embark  in  a  new  and, 
as  far  as  several  at  all  events  of  their  busi- 
nesses were  concerned,  heterogeneous  and 
novel  venture.  I  confess  I  should  not 
have  doubted  at  all,  reading  this  deed  by 
one's  ordinary  natural  lights,  that  it  was 
simply  intended  to  be  an  assignment  in 
payment  of  debts,  and  that  there  was  im- 
plied in  it,  what  equity  always  does  imply 
after  the  object  of  the  deed  is  obtained,  a 
trust  for  the  settlors. 

Fry,  L.  J.—- The  question  which  we  have 
to  decide  in  this  case  is  what  is  the  true 
nature  of   this  deed.     Is  it    a  deed   by 


which  a  firm  agreed  with  their  creditors 
upon  a  certain  mode  of  satisfying  their 
debts  and  nothing  more,  in  which  case 
there  was  plainly  a  resulting  trust  for  the 
benefit  of  the  assignors  f  or  is  it  a  deed  by 
which  the  firm  sold  their  business  to  their 
creditors,  or  a  deed  by  which  they  agreed 
to  give  up  their  business  by  way  of  satis- 
faction and  accord  to  their  creditors,  in 
either  of  which  two  cases  the  creditors, 
and  they  alone,  are  the  owners  of  the 
business)  Now  I  have  no  hesitation  in 
coming  to  the  conclusion  that  this  is  a 
deed  of  the  first  kind,  and  is  what  is 
commonly  known  as  a  creditors'  deed — 
that  is,  a  deed  by  which  the  creditors  either 
extinguish  or  suspend  certain  of  their 
rights  as  cn'.ditors,  in  consideration  of  cer- 
tain provisions  to  be  made  for  the  payment 
of  their  debts.  We  start  with  this,  that, 
throughout,  the  deed  describes  the  persons 
who  are  of  the  fourth  part  as  being  cre- 
ditors of  the  firm,  and  we  find  the  usual 
recital  of  inability  to  pay  which  is  com- 
mon in  deeds  of  that  description.  We 
find  no  recital  indicating  an  intention  to 
sell  the  business,  we  find  no  recital  indi- 
cating any  intention  to  give  up  all  interest 
in  the  business  by  way  of  accord  and  satis- 
faction of  the  debts  of  the  creditors,  but 
we  do  find  the  assignment  in  the  usual 
terms.  Then  come  the  words  of  declara- 
tion of  trust,  which  no  doubt  are  not  very 
felicitous,  and  which  would  create  some 
little  doubt  if  they  stood  by  themselves. 
The  declaration  is  that  the  trustees  "  shall 
pay  and  divide  the  clear  residue  of  the 
said  profits  and  moneys  unto  and  among 
all  and  singular  the  creditors  of  the  said 
firm  in  rateable  proportions  according  to 
the  amount  of  their  several  and  respec- 
tive debts,  subject  nevertheless  to  the 
covenants  and  provisions  hereinafter  con- 
tained." Now  I  think  it  is  not  unduly 
straining  the  language  of  that  clause  to 
hold  that  the  words  "according  to  the 
amount  of  their  several  and  respective 
debts  "  have  a  double  function  :  that  they 
describe  the  ratio  in  which  the  division 
is  to  take  place,  and  that  they  also  deter- 
mine the  limit  up  to  which  the  payment  is 
to  be  made.  In  other  words,  you  are  not 
paid  according  to  the  amount  of  the  debt 
if  you  exceed  the  debt  or  go  beyond  the 
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debt.  That,  I  think,  is  the  meaning  which 
may  fidrly  be  put  upon  those  words  to 
give  effect  to  what,  in  my  judgment,  is  the 
plain  and  obvious  intention  of  the  deed 
in  its  ordinary  scope. 

Then  comes  the  clause  with  regard  to 
the  payment  of  creditors  under  30^.,  which 
I  thiink  is  very  important.  It  gives  the 
trustees  an  absolute  right  and  power  to 
pay  off  all  the  creditors  under  30Z.  Does 
that  leave  a  creditor  under  30Z.  still  a 
eegtui  que  trust  under  the  deed  f  If  not, 
it  is  remarkable  that  these  creditors, 
being,  according  to  the  view  of  the  re- 
spondents, purchasers  of  the  business,  may 
be  excluded  from  their  share  in  the  busi- 
ness, even  althoxigh  it  is  turning  out  a 
flourishing  concern,  at  the  will  and  discre- 
tion of  their  own  trustees.  Thajb  is  a 
possible  arrangement,  but  it  is  a  highly  im- 
probable one.  I  think,  therefore,  that  the 
true  meaning  of  the  deed  is  that  it  is  only 
one  for  the  benefit  of  the  creditors,  and 
consequently  there  is  a  resulting  trust,  and 
that  we  must  make  a  declaration  accord- 
ingly and  remit  the  matter  to  the  Judge. 
The  order  of  Mr.  Justice  Kekewich  was, 
"This  Court  doth  declare  that  upon  the 
true  construction  of  the  said  indenture 
dated  the  29th  of  December,  1876,  the 
plaintiff  have  no  title  to  maintain  this 
action."  I  think  it  should  run  in  this 
way  :  "  According  to  the  true  construction 
of  that  deed  a  trust  resulted  for  the  bene- 
fit of  the  assignors.'' 


Solicitors— Trass  &  Jannain,  agents  for  Frank 
Taylor,  Barrow-in-Famess,  for  plaintiffs; 
Ourrey,  Holland  &  Carrey,  for  Smith  and  the 
Barrow  Haematite  Steel  Company;  Redpath, 
Holdsworth  &  Marshall,  agents  for  C.  F. 
Preston,  Barrow-in-Fiimess,  for  Storey,  and 
Trass  &  Jarmain,  agents  for  James  Park, 
Barrow-in-Furness,  for  defendant  Joseph 
Cooke. 


583 


PN  THE  OOUBT  OF  APPEAL.] 
Cotton,  L.J.  -x  van  gelder,  apsimon  and 

LiNDLEY,  L.J.  I     COMPANY(lIMITBD)v.  THE 

BOWEN,  I1.J.       >    SOWERBT  BRIDGE   UNITED 

1890.  I     DISTRICT    FLOUR    SOCIETY 

May  14,  15.  J    (limited). 

Patent  —  Infringement  —  Mortgage — 
Rig/U  to  sue — Partiee — Patents  <kc.  Act^ 
1883  (46  <kil  Vict,  c.  57),  ss.  23, 46,  otm^ST 
—PaterUs  dec.  Act,  1888  (51  <i&  52  Vict  c. 
50),  s.  21 — Rules  of  Supreme  Court,  Order 
XVI.  rule  U, 

The  mortgagor  of  a  patent  is  entitled  to 
maintain  an  action  for  infringement  toithr- 
out  making  the  mortgagees  parties. 

Where  am.  action  appears  to  the  Court  to 
he  defective  for  toa/nt  of  parties,  it  is  the 
duty  of  the  Court,  under  rule  W  of  Order 
XVI.,  to  order  the  necessary  parties  to  he 
added. 

Decision  q/* Kekewich,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of 
Kekewich,  J.,  reported  ante,  p.  292. 

The  plaintiff  company  claimed  an  in- 
junction and  damages  in  respect  of  an 
alleged  infringement  of  letters  patent, 
1878,  No.  2,470,  for  "improvements  in  ap- 
paratus for  separating  substances  by  means 
of  sieves,  and  in  the  mode  of  operating 
parts  of  the  same."  The  plaintiffs  were 
assignees  of  the  patent  from  the  original 
patentee,  P.  Van  Gelder,  and  a  mortgagee, 
under  two  deeds  dated  the  1st  of  October, 
1885,  and  the  30th  of  December,  1885. 

By  an  indenture  of  mortgage  of  the  31st 
of  December,  1885,  they  mortgaged  the 
patent  to  the  Halifax  Joint  Stock  Banking 
Company,  to  secure  the  balance  due  to 
the  bank  on  their  current  account.  The 
mortgage  was  in  the  form  of  an  absolute 
assignment,  subject  to  a  proviso  for  re- 
demption, and  it  contained  a  power  for 
the  banking  company  to  grant  licences 
and  to  sell  the  mortgaged  premises,  with  a 
proviso  that  such  powers  should  not  be 
exercised  until  default  had  been  made  in 
manner  therein  mentioned. 

The  plaintiffs  were  on  the  22nd  of 
February,  1886,  duly  registered  as  as- 
signees under  the  Patents  Act,  1883  (1). 

(1)  The  material  provisions  of  the  Patents 
Act,  1883,  are  as  follows : — 
Section  23 :  **  (1)  There  shall  be  kept  at  the 
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On  the  same  day  the  mortgage  to  the 
banking  company  was  also  registered. 
The  registration  of  the  mortgage  was  in 
the  following  terms  :  "  By  request  received 
and  filed  Halifax  Joint  Stock  Banking 
Company  Limited,  Princes  Street,  Hali- 
fax, York,  registered  as  mortgagees. 
Mortgage  Van  Gelder  Apsimon  k  Co. 
Limited  to  the  Hali&,x  Joint  Stock 
Banking  Company  Limited  produced  and 
copy  thereof  filed."  A  copy  of  the  mort- 
gage was  filed  at  the  same  time. 

Four  other  mortgages  were  subsequently 
registered,  each  of  them  being  by  way  of 
assignment. 

Patent  OfBce  a  book  called  the  Register  of 
Patents,  wherein  shall  be  entered  the  names  and 
addresses  of  grantees  of  patents,  notifications 
of  assignments  and  of  transmissions  of  patents, 
of  licences  under  patents,  and  of  amendments, 
extensions,  and  revocations  of  patents,  and  such 
other  matters  affecting  the  validity  or  proprie- 
torship of  patents  as  may  from  time  to  time  be 
prescribed. 

"  (2)  The  Register  of  Patents  shall  be  prima 
facie  evidence  of  any  matters  by  this  Act 
directed  or  authorised  to  be  inserted  therein. 

"  (3)  Copies  of  deeds,  licences,  and  any  other 
documents  affecting  the  proprietorship  in  any 
letters  patent  or  in  any  licence  thereunder, 
must  be  supplied  to  the  Comptroller  in  the 
prescribed  manner  for  filing  in  the  Patent 
Office." 

Section  46 :  "  In  and  for  the  purposes  of  this 
Act,  *  patentee '  means  the  person  for  the  time 
being  entitled  to  the  benefit  of  a  patent." 

Section  87 :  "  Where  a  person  becomes  en- 
titled by  assignment,  transmission,  or  other 
operation  of  law  to  a  patent,  or  to  the  copy- 
right in  a  registered  design,  or  to  a  registered 
trade  mark,  the  Comptroller  shall,  on  request, 
and  on  proof  of  title  to  his  satisfaction,  cause 
the  name  of  such  person  to  be  entered  as  pro- 
prietor of  the  patent,  copyright  in  the  design,  or 
trade  mark  in  the  Register  of  Patent*,  Designs, 
or  Trade  Marks,  as  the  case  may  be.  The  person 
for  the  time  being  entered  in  the  Register  of 
Patents,  Designs,  or  Trade  Marks  as  proprietor  of 
a  patent,  copyright  in  a  design,  or  trade  mark,  as 
the  case  may  be,  shall,  subject  to  any  rights 
appearing  from  such  register  to  be  vested  in 
any  other  person,  have  power  absolutely  to 
a&sign,  grant  licences  as  to,  or  otherwise  deal 
with  the  same,  and  to  give  effectual  receipts  for 
any  consideration  for  such  assignment,  licence, 
or  dealing.  Provided  that  any  equities  in  re- 
spect of  such  patent,  design,  or  trade  mark 
may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property.*' 

Thp  Patents  &c.  Act,  1888,  provides,  section 
21 :  "  In  section  87  of  the  principal  Act,  after  the 
words  *  subject  to  *  shall  be  added  ihe  words 
*  the  provisions  of  this  Act  and  to.' " 
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The  first  defence  to  the  action  was  that 
the  plaintiffs  were  not  the  proprietors  of 
the  patent,  and  were  not  entitled  to  sue 
in  respect  thereof.  At  the  trial  an  officer 
from  the  Patent  Office  was  called,  who 
deposed  that  since  the  Patents  Act  of 
1883  it  was  the  practice  of  the  office  to 
register  a  moitgagee  hy  way  of  assignment 
as  mortgagee,  and  not  as  assignee. 

The  case  came  on  before  Kekewich,  J., 
on  the  16th  and  17th  January,  when  his 
Lordship  held  that  the  plaintiffs  had  no 
right  to  sue  without  joining  the  banking 
company  as  plaintiffs,  and  ordered  the 
trial  to  stand  over  to  give  the  plaintiffii 
an  opportimity  of  applying  to  amend  the 
writ  by  adding  parties,  or  otherwise  as 
they  might  be  aidvised.  The  case  again 
came  pn  on  the  1st  of  February  The 
plaintiffs'  counsel  then  stated  that,  having 
failed  to  obtain  the  consent  of  the  banking 
company,  he  had  no  application  to  make, 
and  the  action  was  dismissed.  The  order 
dismissing  the  action  was  prefaced  by  the 
statement  that  the  plaintiff,  by  their 
counsel,  did  not  ask  for  leave  to  amend 
by  the  addition  of  parties  or  otherwise, 
and  by  an  expression  of  the  opinion  of 
the  Court  that  the  plaintiffs  were  not  the 
registered  proprietors  of  the  patent  in 
question  in  the  action. 

The  plaintiffs  appealed  fit>m  both 
orders. 

Sir  Horace  Davey^  Q,C,  lAstony  Q.C,^ 
Bouafield,  and  W,  NeiU  with  him),  for  the 
plaintiffs. — ^The  plaintiffs  are  the  assignees 
and  registered  proprietors  of  the  patent. 
The  action  was  dismissed  by  Kekewich,  J., 
upon  the  preliminary  objection  that  the 
plaintiffs  had  no  right  of  action,  and  his 
dedsion  was  that  the  mortgagees,  and  not 
the  plaintiffs,  were  the  proprietors  of  the 
patent.  Apart  from  the  Patents  Act,  a 
mortgagor  is,  in  a  Court  of  equity,  the 
owner  of  the  mortgaged  property,  subject 
only  to  the  incumbrance.  Sections  23,  46, 
and  87  of  the  Patents  Act,  on  which  the 
defendants  rely,  do  not  support  the  pro- 
position that  the  plaintiffs  are  not  entitled 
to  sue  without  adding  the  mortgagees  as 
co-plaintifis.  The  definition  ofa"  patentee" 
in  section  46  is  for  the  purposes  of  the 
Act  only,  and  we  do  not  admit  that  if  the 
plaintiffs  are  not  within  that  definition 


Digitized  by 


Google 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


Vol.  59.1 

Vcm  GeldcTy  Apsinum  ^  Co.  v.  Sawerby  Bridge 

they  have  no  right  of  suit ;  hut,  further, 
we  submit  that  they  are  within  the  sec- 
tion, and  we  say  that  section  87  must  be 
read  subject  to  section  46.  The  Act,  so 
far  as  it  deals  with  patents,  contains  no 
provision  whatever  as  to  the  right  of  suit ; 
it  does,  however,  contain  an  express  re- 
striction as  to  suing  in  the  case  of  a  trade 
mark ;  and  it  is  remarkable,  if  the  Legisla- 
ture had  intended  any  such  restriction  to 
apply  to  patents,  that  the  Act  should  have 
contained  no  express  enactment  to  that 
effect.  The  case  must,  therefore,  be  decided 
according  to  general  law.  The  Judge  below 
decided  the  case  upon  the  ground  that  un- 
less all  the  persons  interested  in  the  patent 
were  present  as  co-plaintiffs,  the  defendants 
might  be  compelled  to  try  the  validity  of 
the  patent  several  times  over ;  but  an  ob- 
jection to  the  validity  in  an  infringement 
action  can  only  be  taken  by  way  of  defence, 
and  the  nature  of  the  defence  cannot  affect 
the  abstract  question  of  the  right  to  sue. 
Moreover,  the  question  of  validity  may  be 
tried  once  for  all  by  a  petition  for  revoca- 
tion of  the  patent.  In  Sheehan  v.  The 
Great  Eastern  Railway  Company  (2),  it 
was  held  that  one  of  several  co-owners  had 
a  right  to  sue  for  the  recovery  of  profits 
due  for  the  use  of  the  patent.  In  Dunni- 
diffv,  MaUet  (3)  the  assignee  of  a  separate 
and  distinct  portion  of  a  patent  was  de- 
clared to  be  comjjetent  to  sue  alone  for 
an  infringement  of  that  part.  The  objec- 
tion of  Kekewich,  J.,  would  apply  to 
both  those  cases,  and  in  the  latter  case 
it  is  expressly  dealt  with  by  Erie,  C.J. 
In  Speckhart  v.  Campbell  (4)  a  cestui 
que  trust  was  held  entitled  to  sue.  The 
exact  point  in  this  case  is  decided  in  prin- 
ciple in  Fairclough  v.  Marshall  (5),  where 
the  Court  held  that  a  mortgagor  of  a 
.public-house  who  was  in  receipt  of  the 
rents  and  profits  was  entitled  to  maintain 
an  action  to  restrain  an  injury  done  to 
the  mortgaged  property  without  joining 
the  mortgagee.  Cotton,  L.  J.,  there  said  : 
"It    is    not    the    mortgagees    who    are 

(2)  50  Law  J.  Rep.  Chanc.   68 ;  Law  Rep. 
16  Ch.  D.  59. 

(3)  7  Com.  B.  Rep.  N.S.  209 ;  29  Law  J.  Rep. 
C.P.70. 

(4)  Times,  March  13,  1884. 

(5)  48  Law  J.  Rep.  Exch.   146:  Law   Rep. 
4  Ex.  D.  37.  ^ 

Vol.  69.— CuAKa 


685 


Flour  Soo.f  App, 

the  owners,  but  the  mortgagor.  The 
mortgagor  is  the  beneficial  owner  subject 
to  the  incumbrance."  Even  assuming  the 
mortgagees  could  sue,  they  could  only  sue 
as  trustees  for  the  plaintiffs.  We  have 
no  objection  to  the  mortgagees  being  made 
defendants  if  necessary,  but  the  decision 
of  the  Court  below  did  not  go  upon  any 
question  as  to  want  of  parties. 

The  Attorney-General  (Sir  Richard  Web- 
ster, Q.C)  and  Warmington,  Q,C,  (Movl- 
ton,  Q,C.,  Carpmael,  and  Roskill  with  them), 
for  the  defendants. — ^We  submit,  first,  that 
a  mortgagee  by  assignment  who  is  entered 
on  the  register  becomes  by  registration 
proprietor  of  the  patent  \inder  section  87 
of  the  Patents  Act.  The  provisions  of  that 
section  exclude  the  ordinary  powers  of  a 
mortgagor  against  third  persons.  Under 
the  terms  of  the  mortgage-deed  there  is 
an  absolute  assignment  of  the  patent.  The 
mortgagees  ai'e  entitled  to  grant  licences 
and  to  sell,  and  there  is  no  reservation  of 
any  proprietary  rights  in  the  mortgagors. 
We,  therefore,  submit  that  the  proviso  at 
the  end  of  section  87  has  no  application. 

The  cases  cited  by  the  plaintiffs  do  not 
shew  that  a  person  who  has  assigned  a 
patent  by  way  of  mortgage  to  a  registered 
assignee  can  sue.  Fairclough  v.  Marshall 
(5)  has  no  bearing  on  the  question,  because 
there  is  no  analogy  between  a  mortgage  of 
real  property  and  a  mortgage  of  a  patent. 
We  do  not  contend  that  the  subsequent 
mortgages  conferred  any  proprietorship 
on  the  mortgagees,  but  we  say  that  some- 
body must  be  joined  as  plaintiff  who  lias 
all  the  legal  interest.  Secondly,  we  sub- 
mit that  tdl  parties  who  have  a  substantial 
interest  in  the  thing  assigned  ought  to  be 
before  the  Court  either  as  plaintiffs  or  de- 
fendants, and  it  is  the  duty  of  the  plain- 
tiffs to  put  their  action  into  the  right 
shape — Bergmann  v.  MacmiUan  (6). 

Sir  H.  JDavey,  Q.C,  in  reply. — ^The  ob- 
jection to  parties  was  not  taken  below,  and 
it  is  inconsistent  with  the  other  objection 
that  the  plaintiffs  have  no  right  of  suit. 
The  objection  ought  to  be  taken  by  sum- 
mons before  trial,  and  it  is  too  late — 
Werderman  v.  La  Sodete  Generate  d^Elec- 
tricite  (7)  and  Sheehan  v.  The  Great  Eastern 
Railway  Company  (2).     But  the  presence 

(6)  Law  Rep.  17  Ch.  D.  423. 

(7)  Law  Rep.  19  Ch.  D.  246,  251. 

4F 


Digitized  by 


Google 


586 


CHANCERY  DIVISION. 


Van  Oelder,  Apslmon  Sf  Co.  y.  Sowerhij  Bridge 

of  the  mortgagees  is  not  necessary  for  any 
purpose  up  to  the  trial.  They  could  not 
assist  the  CoiuTt  in  adjudicating  upon  the 
question  of  validity  or  upon  the  question 
of  infringement.  No  doubt  their  presence 
might  be  necessary  on  any  enquiry  as  to 
profits,  but  it  is  competent  for  the  Court 
under  Order  XVI.  rule  11  to  make  them 
parties  at  that  or  any  other  stage  of  the 
proceedings — Keith  v.  Butcher  (8). 

Cotton,  L.  J. — ^This  is  an  appeal  by  the 
plaintiffs  against  a  judgment  of  Mr.  Jus- 
tice Kekewich,  who  decided  that  the 
plaintiflfo,  who  are  the  assignees  of  a  patent 
which  they  have  mortgaged,  had  no  right 
of  suit — that  is  to  say,  no  right  of  suit 
unless  they  joined  with  themselves  as 
plaintiffs  their  mortgagees.  An  oppor- 
tunity was  given  to  the  plaintiffs  to  make 
the  mortgagees,  by  amendment,  parties  as 
plaintiffs;  but  the  first  mortgagees,  who 
were  applied  to,  would  not  consent  to 
that,  and  Mr.  Justice  Kekewich  dismissed 
the  action.  That  was,  in  my  opinion,  deai-ly 
on  this  ground,  that  as  there  was  a  mort- 
gage, the  plaintiffs,  as  assignees  of  the 
patent,  had  no  right  of  action  at  all  against 
an  infringer;  because  we  must  assume 
here  for  the  purposes  of  this  argument 
that  the  defendants  are  infringing  the 
patent  which  became  vested  by  assignment 
in  the  plaintiffs. 

On  what  ground  is  this  step  taken? 
There  is  nothing  in  the  Act  that  I  can  see 
which  in  any  way  prevents,  subject  to  the 
question  which  I  will  discuss  on  section 
87,  a  patentee  who  has  granted  a  mort- 
gage from  suing.  The  Attorney-General 
in  his  argument  relied  on  section  46  and 
section  87  of  the  Act.  Now  section  46, 
to  my  mind,  really  does  not  bear  upon 
the  question,  because  it  says  "patentee" 
means  the  person  for  the  time  being  en- 
titled to  the  benefit  of  a  patent.  Well,  if 
we  are  to  look  to  the  general  law,  I  should 
say  that  the  assignee,  though  he  has 
granted  a  mortgage,  was  entitled  to  the 
benefit  of  the  patent.  It  is  very  true  he 
has  given  a  mortgage  upon  it,  which  may 
have  the  effect,  by  foreclosure  or  sale 
under  the  powers  contained  in  the  mort- 
gage, of  depriving  him   of  his  right  to 

(8)  53  Law  J.  Rep.  Chanc.  6iO:  Law  Rep. 
26  Ch.  D.  750.  ^ 
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the  patent;  but  in  equity  we  look  upon 
the  mortgage  as  security  for  the  debt,  and, 
that  being  so,  we  do  not  say  that  a  mort- 
gagor, although  he  has  mortgaged  his 
patent,. is  not  entitled  to  the  benefit  of 
his  patent.  He  is  entitled,  subject  to  that 
charge  which  he  has  created,  and  subject 
to  those  rights  which  he  has  given  to  his 
mortgagee. 

But  then  section  87  was  very  much  re- 
lied on,  and,  as  to  that,  we  had  the  benefit 
of  hearing  what  passed  between  Mr.  Jus- 
tice Kekewich  and  the  ofl5.cer  from  the 
Patent  Office,  who  brought  the  register 
with  him ;  and  what  we  find  is  this,  that 
on  the  register  the  plaintiff  are  mentioned 
as  assignees.  The  22nd  of  February, 
1886,  is  the  date,  and  on  that  date  there 
are  three  entries,  and  by  two  assignments 
to  them,  one  by  the  original  patentee  and 
the  other  by  a  mortgagee  of  that  patentee, 
they  got  the  assignment  to  them  which  is 
registered  here  and  filed.  The  plaintiffs 
are  registered  as  the  assignees.  Then  the 
date  of  the  assignment  is  given ;  and  then 
there  is  the  other  assignment  by  the  mort- 
gagee of  the  original  proprietor.  Then 
we  find  on  the  same  date,  the  22nd  of 
February,  1886,  there  was  a  registration 
of  the  mortgage  which  was  granted  to  the 
banking  company,  who  were  first  mort- 
gagees. I  do  not  refer  to  the  others,  be- 
cause they  are  all  really  in  the  same  terms ; 
but  the  registration  of  the  banking  com- 
pany is  not  as  assignees,  though  the  mort- 
gage was  by  assignment  in  the  usual  terms 
of  such  a  mortgage,  but  as  mortgagees. 
Then  the  contents  of  the  mortgage  are 
referred  to,  and  the  officer,  in  his  evidence, 
told  Mr.  Justice  Kekewich  that  there  was 
an  intentional  difl!erence  of  language — that 
it  was  not  the  practice  of  the  office  to 
register  a  mortgagee,  even  though  he  took 
by  assignment,  as  assignee  of  the  patent. 
I  think  that  is  right.  If  they  had  done 
so,  it  might  have  been  contended  that 
under  section  87  this  mortgagee^  being 
treated  as  assignee,  was  treated  as  the 
proprietor  of  the  patent.  But  here,  as  I 
understand,  the  officers  do  not  register  an 
assignee,  if  he  is  only  assignee  by  way  of 
mortgage,  as  proprietor  in  any  way.  That 
seems  to  me  to  be  right,  because  we  should 
not  consider  here,  from  oiu*  knowledge  of 
equity,  that  a  mortgagee  was  to  be  deemed 
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to  be  the  proprietor  of  the  mortgaged  pro- 
perty. Therefore  it  is  unnecessary  to 
consider  the  argument  of  the  Attorney- 
General  on  section  87,  because  whatever 
powers  are  there  given,  they  are  given, 
independently  of  what  the  general  law 
may  be,  to  the  person  who  is  on  the  re- 
gister as  proprietor ;  and  the  mortgagees 
are  not  entitled,  therefore,  to  the  benefit 
of  that  section.  This  the  Attomey-Geneinil 
pressed  upon  us  very  much  when  he  did 
not  know  what  was  really  the  intention  of 
the  officers  in  the  way  in  which  they  have 
entered  this  on  the  register ;  and  we  are 
driven  back  to  this,  that  section  87  cannot 
be  relied  on.  What  we  have  is  this,  sim- 
ply a  registration  of  the  instruments  affect- 
ing the  title  as  they  do  under  section  23 
of  the  Act,  which  does  not  say  anything 
like  that  which  is  contained  in  section  87, 
but  says  this :  "  There  shall  be  kept  at  the 
Patent  Office  ar  book  called  the  Register 
of  Patents,  wherein  shall  be  entered  the 
names  and  addresses  of  grantees  of  patents, 
notifications  of  assignments,  and  of  trans- 
missions of  patents,  of  licences  under 
patents,  and  of  amendments,  extensions, 
and  revocation  of  patents,  and  such  other 
matters  affecting  the  validity  or  proprietor- 
ship of  patents  as  may  from  time  to  time 
be  prescribed."  That  leaves  the  Court 
to  decide  what  is  the  position  under  the 
g^eneral  law  of  the  instruments  so  regis- 
tered. I  should  have  very  much  hesita- 
tion in  acceding  to  the  Attomey-Generars 
argument  if  we  had  to  consider  it.  I  only 
desire  to  say  that  it  must  not  be  supposed 
that  I  have  not  considered  his  argument 
in  support  of  the  proposition  that  section 
87  puts  the  mortgagee  in  the  position  of 
proprietor  as  against  his  mortgagor.  That 
Ls  a  tremendous  alteration,  and  I  hesitate 
to  think  he  is  right ;  but  I  need  not  con- 
sider the  matter,  because  the  bank  are  not 
registered  as  proprietors.  It  is  a  question 
of  what  is  general  law.  Here  I  find  this, 
that  the  assignees  of  a  patent  are  on  the 
register.  There  is  no  difficulty,  therefore, 
as  to  any  one  not  being  on  the  register. 
But  then  there  is  on  the  register  an  as- 
signment by  way  of  mortgage,  and  there  is 
on  the  register,  or  with  the  register,  a  copy 
of  that  deed.  It  was  very  much  pressed 
upon  us  that  this  gave  certain  rights 
to  the  mortgagees  which  would  intei^ere 
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very  much  with  any  action  wliich  might 
be  brought  by  the  patentees.  I  call  them 
the  "patentees"  as  a  short  term — ^the 
assignees  of  the  patent.  What  is  the 
general  law]  When  a  man  has  mort- 
gaged his  interest  either  in  land  or  in  per- 
sonal estate,  is  he  prevented  from  assert- 
ing his  right  to  restrain  some  one  from 
injuiing  that  thing  of  which  he  is  the 
mortgagor  1  Here  I  assume — it  will  have 
to  be  decided  hereafter  whether  the  de- 
fendants have  infringed  or  not — that  there 
has  been  an  infringement  of  the  patent 
right  vested  by  assignment  in  the  plain- 
tiffs. To  my  mind  it  would  be  contrary 
to  all  the  views  which  have  been  ex- 
pressed by  this  Court,  and  contrary  to  all 
the  previous  decisions  on  the  general  law, 
to  say  that  under  these  circumstances  a 
mortgagor  cannot  assert  and  protect  that 
interest  which  is  vested  in  him  as  mort- 
gagor by  preventing  an  infringement  and 
a  violation  of  the  right  which,  although  he 
holds  as  mortgagor,  he  still  has,  subject, 
it  is  true,  to  any  rights  which  the  mort- 
gagee may  exercise  under  and  in  proper 
accordance  with  his  mortgage.  But  if 
section  87  does  not  give  a  special  right  to 
the  mortgagee,  as  in  my  opinion  it  does 
not  under  the  circumstances  which  I  have 
stated  here,  the  mortgagor  can  and  ought 
to  be  at  hberty  to  vindicate  as  against  a 
wrong-doer  the  right  which  he  still  has, 
and  which  the  Court  of  equity  considers 
as  a  substantial  right,  to  the  property 
which  he  has  mortgaged. 

It  has  been  decided,  as  was  stated  in  the 
argument,  that  the  assignee  of  a  part  of 
a  patent  can  bring  an  action.  A  great 
many  arguments  adduced  here  against 
allowing  a  mortgagor  to  bring  an  action 
are  answered  by  that,  because  some  other 
person  who  is  entitled  to  another  portion  of 
the  patent  right  might  bring  an  action  in 
respect  of  that,  and  then  the  person  who  is 
said  to  be  infringing  might  be  compelled 
against  him  to  vindicate  what  he  was 
doing  by  alleging  that  it  was  no  infringe- 
ment, and  by  alleging  that  the  patent  was 
bad  altogether ;  because  if  it  was  bad  in 
part  (we  do  not  want  argument  upon  that) 
that  would  vitiate  the  whole  of  the  grants 
contained  in  the  patent.  There  is  a  case 
which  came  before  the  Court,  of  which  I 
was  a  member,  which  I  think  is  very  per  • 
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tinent  to  the  present  case — Fairchugh  v. 
MarahaU  (5) — and  there  the  plaintiff  was 
not  even  in  as  beneficial  a  position  as  a 
mortgagor;  but  the  Court  justly  treated 
him — I  need  not  go  into  the  fects  of  the 
case — as  being  in  the  same  position  as  if 
he  were  the  mortgagor ;  and  the  Court, 
consisting  of  Lord  Justice  Bramwell,  Lord 
Justice  Brett,  and  myself,  held  that  he 
was  entitled  to  bring  his  action  without 
making  the  person  in  whom  the  legal 
estate  was  vested  plaintiff,  or  bringing 
him  before  the  Court  in  any  way,  because 
the  defendant  was  violating  rights  which 
were  vested  in  the  plaintiff;  And  although 
there  was  another  person  in  whom  those 
rights  were  to  a  certain  extent  vested,  we 
held  that  it  did  not  deprive  the  then  plain- 
tiff of  the  right  which  he  would  have  to 
prevent  an  mfringement  of  those  rights 
which  he  had,  but  had  also  together  with 
the  person  whom  he  considered  as  his 
mortgagee.  What  has  Mr.  Justice  Keke- 
wich  done?  He  has  taken  an  entirely 
different  view,  and  I  cannot  but  see  that 
that  was  the  real  and  only  point  which  he 
decided — namely,  that  as  there  were  as- 
signments by  way  of  mortgage  it  miist  be 
considered  that  the  assignees,  though  by 
way  of  mortgage,  were  the  only  persons 
who  could  protect  the  patent,  the  subject 
of  the  mortgages,  as  against  an  in&inger. 
What  he  did  was  this.  He  dismissed  the 
action.  Now,  in  my  opinion,  if  he  was  not 
right  in  that  view,  he  was  wrong  in  dismiss- 
ing the  action,  because  Order  XVI.  rule  1 1 , 
provides  that  no  case  shall  be  dismissed  for 
misjoinder,  or  want  of  joinder,  of  parties ; 
and  if  he  had  not  thought  that  the  ground 
which  I  have  mentioned  was  the  groimd 
for  dismissing  the  action,  but  simply  that 
the  mortgagees  ought  in  some  way  to  be 
before  the  Coiu't,  he  would  not  have  dis- 
missed it,  but  would  have  simply  given  a 
direction  that  those  persons  should  be 
added  as  defendants  or  as  parties.  We 
disagree  with  the  view  taken  by  Mr. 
Justice  Kekewich,  and  then  we  have  to 
consider  what  ought  to  be  done  as  regai^ds 
the  costs.  In  my  opinion  we  ought  to 
make  the  defendants,  the  respondents 
to  this  appeal,  pay  the  costs  of  this 
appeal,  and  pay  the  costs  of  everything 
which  has  been  thrown  away  by  that 
decision  of  Mr.   Justice  Kekewich  pre- 
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venting  the  case,  when  the  matter  came 
before  him,  from  being  tried  on  the  merits 
as  between  the  plaintiffs  and  defendants. 
It  was  said  that  we  ought  not  to  do  that, 
because  the  order  of  Mr.  Justice  Keke- 
wich shewed  that  there  was  full  opportu- 
nity given  to  the  plaintiffs,  if  they  thought 
fit,  to  apply  for  any  amendment  which  they 
thought  desirable — I  will  consider  pre- 
sently whether  we  ought  to  require  the 
mortgagees  to  be  made  defendants — ^but, 
in  my  opinion,  that  is  a  wrong  reading  of 
the  order.  It  is  in  terms  decided  that 
the  mortgagors — ^that  is,  the  plaintiffs — 
could  not  bring  an  action;  and,  in  my 
opinion,  after  that  decision  it  would  have 
been,  I  was  going  to  say  idle,  but  I  would 
rather  say  useless  for  the  plaintiffs  to  ask 
to  add  the  mortgagees  as  defendants, 
because  how  can  a  man  usefully  bring 
before  the  Court  as  defendants  any  per- 
sons in  an  action  brought  by  him  as  plain- 
tiff where  the  Court  has  expressed  its 
opinion  and  decided  that  he  could  not 
bring  any  action  at  all  without  joining 
such  persons,  not  as  defendants,  but  as 
plaintiffs. 

What  ought  we  to  do  as  regards  the 
objection  of  the  defendants  that  the  action 
cannot  go  on  unless  they  are  made  defen- 
dants? The  plaintiffs  here  do  not  in  any 
way  require  the  mortgagees  as  defendants. 
What  they  seek  for  in  this  action  will  in 
no  way  interfere  with  or  be  any  injury  at 
all  to  their  mortgagees — in  fiuit,  it  will  be 
for  the  benefit  of  the  mortgagees  as  well 
as  of  themselves ;  and  the  fact  that  the 
bank,  who  are  the  first  mortgagees,  have 
declined  to  allow  their  name  to  be  added 
as  plaintiffs  is,  to  my  mind,  very  strong 
evidence  against  there  being  any  pro- 
bability that  the  defendants  here  would 
suffer  any  injury  at  all  by  the  mortgagees 
not  being  added  as  parties. 

If  any  substantial  difficulty  or  any  sub  - 
stantial  danger  should  arise,  what  ought  to 
be  done?  Why,  under  rule  11  of  Order 
XVI.  the  defendants  may  apply  at  any 
time  for  an  order  of  the  Judge  that  these 
parties  should  be  made  defendants,  and  if 
they  can  satisfy  the  Court  that  they  have 
any  reasonable  ground  for  supposing  that 
there  will  be  any  danger  to  themselves  in 
consequence  of  the  mortgagees  not  being 
defendants,  the  mortgagees  can  be  made 
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parties.  Our  order  will  be  without  pre- 
judice to  any  application  which  may  be 
made  at  any  time  by  the  defendants  for 
an  order  that  these  mortgagees  or  any  of 
them  may  be  made  parties  to  the  action. 
If  the  matter  comes  to  the  taking  of  a]i 
account,  then  I  can  see  that  the  presence 
of  the  mortgagees,  or  the  first  mortgagee 
at  any  rate,  would  be  necessary,  in  order 
to  bind  them  by  those  accounts.  I  do 
not  say  that  the  defendants  will  not  be 
able  to  make  out  a  case  for  making  the 
mortgagees  parties  before  that,  though  I 
cannot  see  how  they  can  or  how  they  will. 
I  think  we  ought  to  reverse  the  judgment 
of  Mr.  Justice  Kekewich,  giving  the 
plaintiffs  the  costs  of  appeal ;  and  if  any 
costs  have  been  paid  by  the  plaintiffs, 
under  the  order  of  Mr.  Justice  Kekewich, 
to  the  defendants,  the  respondents  here, 
of  course  those  costs  must  be  repaid.  And 
we  ought  to  add  to  the  order  what  I  have 
stated,  that  not  only  do  we  give  the  plain- 
tifl&  the  costs  of  the  appeal,  but  we  give 
them  the  costs  below  of  any  proceeding  or 
evidence  which  has  been  thrown  away  by 
the  order  of  Mr.  Justice  Kekewich.  Then 
we  add  to  that,  liberty  to  the  defendants 
to  make  at  any  stage  of  the  action  such 
application  as  they  may  be  advised,  in 
order  to  have  the  mortgagees,  or  any  of 
them,  made  defendants  to  the  action. 

LiNDLEY,  L.J. — I  agree.  The  proposi- 
tion involved  in  the  judgment  of  Mr.  Jus- 
tice Kekewich  is  so  serious  and  so  startling 
and  so  novel,  that  I  will  say  a  few  words 
about  it.  If  he  is  right,  a  mortgagor  of  a 
patent,  unlike  the  mortgagor  of  any  other 
property,  can  obtain  no  relief  against  any- 
body who  is  destroying  the  mortgaged 
property,  unless  he  can  induce  his  mort- 
gagees to  join  with  him,  or  unless  he  can 
redeem  the  mortgage  and  get  rid  of  it. 
That  is  a  very  startling  proposition,  and 
is  entirely  new  to  me,  and  the  question  is, 
is  it  sound)  It  certainly  is  unsound  if 
tried  by  the  ordinary  principles  of  equity. 
I  think  it  would  startle  anybody  who  is 
acquainted  with  the  doctrines  of  equity 
relating  to  mortgages  to  be  told  that  a 
mortgagor  by  his  mortgage  so  hands  over 
the  mortgaged  property  as  to  be  precluded 
from  protecting  it  from  destruction,  unless 
he  can  pay  off  his  mortgage.    Such  a  doc- 
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trine  is  startling  and  perfectly  new  to  me, 
and  contrary  to  priaciple,  because  the 
mortgagor  does  not  cease,  in  the  view  of 
a  Court  of  equity,  to  be  the  owner  of 
the  property  mortgaged ;  he  remains  the 
owner  subject  to  the  security,  and  he  has 
a  right,  available  in  equity,  to  protect  the 
subject-matter  of  that  security  in  which 
he  is  so  seriously  and  greatly  interested. 

Then  it  is  said  that  there  is  something 
in  the  Patents  Act  which  places  the  mort- 
gagor of  a  patent  in  a  worse  position  than 
the  mortgagor  of  any  other  property.  I 
cannot  see  it.  I  have  looked  in  vain 
through  the  various  sections  which  have 
been  referred  to,  and  even  if  these  mort- 
gagees were  registered  as  proprietors  under 
section  87,  which  they  are  not,  I  should 
still  very  much  hesitate  to  come  to  the 
conclusion  that  a  mortgagor  was  incapable 
of  getting  redress  unless  he  could  make 
his  mortgagees  join,  or  induce  them  to 
join,  with  him,  or  unless  he  could  redeem 
them.  I  can  find  nothing  in  the  Act 
which  warrants  such  a  contention.  It 
appears  to  me  that  the  mistake  which  has 
been  made  here  is  an  extremely  serious 
one.  It  is  not  merely  making  a  mistake 
as  to  the  course  to  be  pursued  in  conse- 
quence of  the  absence  of  proper  parties ; 
but  it  is  holding  as  a  proposition  of  law 
that  a  mortgagor  in  the  position  which  I 
have  assumed  him  to  be  is  incapable  of 
getting  redress  in  a  Court  of  equity.  That 
appears  to  me  to  be  utterly  wrong.  I 
win  say  no  more.  I  agree  with  the  form 
of  order  which  Lord  Justice  Cotton  has 
suggested. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  nothing  can  be  clearer 
than  that  a  man  does  not  lose  his  right  to 
protect  his  property  against  wrong-doing 
by  a  stranger  simply  because  he  has  mort- 
gaged his  property,  and  nothing  that 
has  been  said  as  to  the  consequences  of 
the  opposite  doctrine  can  be  too  strongly 
said. 

In  the  present  instance  the  mortgagees, 
who,  it  is  said,  ought  to  be  made  co-plain- 
tiffs, are  not  registered  as  proprietors  imder 
section  87,  and  we  have  not,  therefore,  to 
decide  how  far  section  87,  as  regards  mort- 
gagees whose  names  are  registered  as  pro- 
prietors under  it,  disturbs  the  general  law 
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Van  Qelder,  Apiimon  ^  Co,  v.  Stmerhy  Bridge 
of  this  Court.  We  haye  not  got  to  con- 
sider or  decide  that.  We  have  only  got 
in  tiiis  present  case  to  go  by  the  general 
law.  It  is  clear  that  a  mortgagor  does 
not  lose  his  right  to  protect  what  is  his 
own,  because  he  has  created  a  debt,  and 
secured  the  debt  by  a  mortgage ;  and  if 
any  authority  were  required  to  make  good 
the  decision  to  which  we  have  now  arrived, 
the  reasoning  of  Fairdovgh  v.  Marshall 
(5)  appears  to  me  to  cover  the  present 
ground. 

As  I  understand,  what  Mr.  Justice 
Kekewich  intended  to  have  held  was 
this :  He  thought  that  the  mortgagees 
must  be  made  parties  as  co-plaintifis  or,  at 
all  events,  as  defendants.  I  am  not  so 
clear  as  my  learned  brothers  that  he  took 
the  first  line  alone.  If  he  did,  then  from 
what  we  have  said  we  obviously  disagree 
with  him  ;  but  from  the  offer  which  he 
made  to  the  plaintiffs  to  allow  them  to 
add  the  mortgagees  as  co-defendants,  it 
strikes  me  that  he  thought  that  that  was 
a  possible  way  of  curing  the  defect.  I  do 
not  say  that  it  would  have  cured  the 
defect ;  but  it  strikes  me  that  he  thought 
so.  But  if  he  had  thought  that  the  defect 
could  be  cured  by  adding  the  mortgagees 
as  defendants,  I  then  am  strongly  of  opi- 
nion that  it  was  his  bounden  duty  to  add 
them  himself  under  rule  11,  Order  XVI., 
for  it  is  of  the  essence  of  the  procedure, 
since  the  Judicature  Act,  to  secure  that  an 
action  shall  not  be  defeated  by  the  non- 
joinder of  right  parties.  That  is  my  view, 
and  as  Mr.  Justice  Kekewich  did  not  take 
that  course,  I  think  he  was  wrong  there 
too.  He  was  wrong  in  the  first  instance 
in  his  view  of  the  law  of  this  Court,  and 
wrong  also  in  the  second  instance  in  not 
curing  the  defect  if  he  thought  it  could  be 
cured  in  the  way  in  which  it  strikes  me 
he  did. 

With  regard  to  the  costs,  it  seems  to 
me  that  the  order  which  has  been  indi- 
cated by  my  learned  brethren  as  the  right 
order  to  make  is  the  correct  one. 


Solicitors  —  Walker  &  Whitfield,  agents  for 
Humphreys  &  Hirst,  Halifax,  for  plaintiflFs ; 
Wilson,  Bristows  k,  Carpmael,  for  defendants. 
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In  re  smith,  pinsent  and 

COMPANY. 


Practice — Casta — Taxation — A  ttempted 
Sale  of  Real  Estate — Solicitor's  Charges — 
General  Order  under  Solicitors'  Eemunera- 
tion  Act,  1881  (44  ds  45  Vict,  c,  44),  rule 
2  (c)— Schedule  1,  part  1,  rule  2,  and 
schedule  2. 

)Vhere  after  an  attempted  sale  hy  auction 
the  sale  is  indefinitely  postponed,  the  costs 
in  respect  of  the  attempted  sale  must  be 
taxed  under  rule  2  (c)  of  the  General  Order 
under  the  Solicitors*  Remuneration  Act, 
1881.  If  tite  same  solicitors  afteruxirds 
were  employed  to  effect  a  sale  they  would  he 
paid  on  a  "  quantum  meruit,'*  or  otherwise 
the  costs  allowed  would  be  deducted  from 
scale  costs. 

Schedule  1,  part  1,  rule  2  of  the  same 
Order  does  not  apply  to  such  a  case. 

Summons  by  solicitors  to  review  taxa- 
tion. 

The  applicants  were  employed  by 
trustees  and  executors  in  selling  certain 
real  estate  of  their  testatrix,  and  on  the 
6th  of  August,  1886,  the  estate  was 
accordingly  put  up  for  sale  by  public 
auction  in  fourteen  lots,  when  one  lot 
only  was  sold. 

The  applicants  made  out  their  bill  of 
costs  in  respect  of  this  sale,  and  of  other 
matters  in  connection  with  the  testatrix's 
estate,  in  accordance  with  schedule  2  to 
the  General  Order  under  the  Solicitors' 
Remuneration  Act,  1881^-  and  having 
advised  their  clients  that  such  bill  ought 
to  be  taxed  before  payment,  they,  on  the 
7th  of  February,  1889,  obtained  the 
common  order  to  tax  the  same. 

The  Taxing  Master  allowed  the  scale 
charge  in  respect  of  the  lot  sold,  but  dis- 
allowed the  items  connected  with  the 
attempted  sale  of  the  unsold  lots. 

The  applicants  carried  in  objections, 
from  which  it  appeared  that  on  the  14th 
of  June,  1889,  they  had  again,  by  their 
client's  instructions,  put  up  for  sale  the 
unsold  lots,  when  again  one  lot  only  was 
sold,  and  that  thereupon  their  cUents  had 
determined  to  postpone  selling  for  an  in- 
definite period  in  the  hope  of  the  property 
improving  in  value.   And  it  appeared  also 
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In  re  Smith,  JHnsent  4'  Cb, 
that  under  an  order  of  North,  J.,  obtained 
on  summons,  the  sum  required  for  the 
purposes  of  the  testatrix's  estate  had  been 
raised  by  mortgage. 

The  Taxing  Master  refused  to  allow  the 
objections,  on  grounds  identical  with  those 
given  in  the  case  of  In  re  Dean  ;  Ward  v. 
Holmes  (!) — namely,  that  "  There  is  pro- 
vision in  the  Solicitors'  Kemuneration 
Act,  1881,  for  the  allowance  of  scale 
charges,  when  property  is  not  sold  at  the 
auction,  but  sold  subsequently.  To  allow 
the  items  objected  to  according  to  sche- 
dule 2  might  give  the  solicitor  twice  or 
thrice  the  amount  he  would  be  entitled  to 
under  the  scale,  if  the  property  had  been 
sold.  It  could  not  have  been  intended  to 
give  more  for  doing  half  the  work  than 
the  amount  would  have  been  if  the  busi- 
ness had  been  completed.  The  solicitor 
will  receive  at  a  subsequent  period  the 
scale  charge  when  the  property  is  disposed 
of,  and  in  addition  the  charges  provided 
for  by  rule  2  "  (that  is,  schedule  1,  part  1, 
rule  2). 

R.  F.  Norton,  in  support  of  the  sum- 
mons.— ^There  is  no  certainty  that  the 
applicants  will  be  employed  as  the  solici- 
tors on  any  future  sale  of  this  propeity, 
nor  are  they  boimd  to  wait  an  indefinite 
time  before  being  remunerated  for  their 
work.  Jn  re  Dean;  Ward  v.  Holmes  (1) 
establishes  that  where  the  subsequent  sale 
is  carried  out  by  dijBTerent  solicitors,  those 
employed  on  a  prior  attempted  sale  are 
entitled  to  be  paid  under  rule  2  (c)  of  the 
General  Order. 

[No  one  appeared  to  oppose  the  applica- 
tion.] 

Chitty,  J. — ^The  question  is  whether 
the  applicants  are  bound  to  wait  to  be 
paid  until  a  sale  of  the  property  is  effected. 
I  think  they  are  not  bound  to  wait,  for 
this  is  not  a  case  where  the  instructions 
to  sell  ai*e  still  standing;  the  sale  has 
been  indefuiitely  postponed,  and  the  money 
required  has  been  raised  by  mortgage.  The 
Taxing  Master  ought,  therefore,  to  tax  these 
items  in  accordance  with  rule  2  (c)  of  the 
General  Order.     If  these  same  solicitors 


(1)  55  Law  J.  Rep.  Chanc.  420;   Law  Bep. 
32  Ch.  D.  209. 
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are  employed  at  any  future  time  to  effect 
a  sale  they  will  not  be  paid  twice  over, 
but  only  on  a  quaniv/m  meruit  principle 
for  the  work  they  actually  do;  and  if  then 
they  claim  to  be  paid  according  to  the 
scale  charge,  they  will  have  to  submit  to  a 
deduction  of  the  sum  now  allowed  them. 
The  costs  of  this  application  will  be  costs 
in  the  taxation. 


Solicitors— Field,    Roscoe    &    Co.,  for    Smith, 
Pinsent  Sc  Co.,  Birmingham,  for  applicants. 
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I  THE   HALIFAX  SUQAU  EEFIN- 
^'    INO  COMPANY  (limited)   V 
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Stirling,  J. 

1890. 

Feb.  26,  27 

March  6 

Company — Directors — Meeting —  Vali- 
dity— Notice — Absence  from  England, 

By  the  articles  of  association  of  the 
plaintiff  company  it  was  provided  that  the 
directors  slwuld  not  he  less  than  Hiree,  and 
that  the  office  of  a  director  shovldhe  vacated 
if  he  absented  himself  from  the  meetings  of 
the  directors  for  three  calendar  months 
wiifiout  special  leave,  and  by  a  resolution 
of  the  board  it  was  determined  tliat  two 
directors  slwidd  constitiUe  a  quorum.  There 
being  four  directors,  a  meeting  of  two  of 
the  directors  was  held,  the  other  two  being 
absent  in  America : — Held,  tliat  it  was  not 
necessary  to  give  notice  of  the  meeting  to 
the  absent  directors. 

This  was  an  action  by  the  Halifax  Sugar 
Refining  Company  (Limited)  in  liquida- 
tion against  George  Edward  Francklyn, 
James  Campbell  Fraser,  and  Palgrave 
Simpson  to  set  aside  a  deed  of  the  21st  of 
May,  1886,  made  between  the  company 
and  the  defendants. 

The  company  was  incorporated  on  the 
22nd  of  December,  1882,  under  the  Com- 
panies Acts,  1862  to  1880,  with  a  capital 
of  125,000?.,  divided  into  25,000  shares  of 
5Z.  each.  The  objects  of  the  company  were 
to  purchase  an  estate  in  Nova  Scotia,  and 
to  erect  thereon  a  sugar  refinery ;  to  carry 
on  the  business  of  sugar  manufitcturers 
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and  refiners;  and  to  take  measures  to 
obtain  the  benefit  of  an  Act  passed  in 
Nova  Scotia  to  incorporate  a  Nova  Scotia 
company  of  the  same  name,  and  certain 
subsidiary  Acts. 

By  the  articles  of  association  (articles 
63  and  64)  the  directors  were  empowered 
to  borrow  money  on  debentures.  The 
articles  also  provided  as  follows : — 

Article  100.  The  number  of  the  directors 
shall  not  be  less  than  three  nor  more  than 
six. 

Article  106.  The  continuing  directors 
may  act,  notwithstanding  any  vacancies  in 
their  body,  as  long  as  there  remain  three 
directors  qualified  to  act. 

Article  107.  The  office  of  a  director 
shall  be  vacated  (e)  if  he  shall  absent 
himself  from  the  meetings  of  the  directors 
during  a  period  of  three  calendar  months 
without  special  leave  of  absence  from  the 
directors. 

Article  121.  The  directors  may  meet 
together  for  the  despatch  of  business, 
adjourn  and  otherwise  regulate  their 
meetings  as  they  think  fit,  and  may  deter- 
mine the  quorum  necessary  for  the  trans- 
action of  business.  Until  otherwise  deter- 
mined, three  directors  shall  be  a  quorum. 

By  a  resolution  of  the  board,  dated  the 
16th  of  July,  1885,  it  was  determined  that 
two  directors  should  constitute  a  quorum. 

In  November,  1884,  the  directors  re- 
solved to  issue  a  series  of  400  debentures 
of  the  company  for  100^.  each,  and  by  the 
said  debentures  all  the  real  and  personal 
property  of  the  company  for  the  time 
being,  and  all  the  buildings,  machinery, 
and  plant  attached  thereto,  were  mort- 
gaged to  secure  repayment  of  the  principal 
sum  and  interest  at  eight  per  cent.  Of 
these  debentures  261  were  taken  up  by 
persons  who  paid  the  fiill  sum  of  100/. 
for  each  debenture ;  the  remainder  were 
issued  to  peraons  who  lent  various  sums, 
amounting  to  1 1 ,1 20Z.,  as  collateral  security 
for  the  repa3rment  of  such  loans. 

At  the  time  of  this  issue  the  principal 
part  of  the  company's  property  consisted 
of  the  sugar  refinery  in  Nova  Scotia.  It 
was  subsequently  ascertained  by  the  com- 
pany that  by  the  law  of  Nova  Scotia  in- 
cumbrances affecting  lands  took  priority 
from  the  date  of  their  registration  in  the 


local  registry.  This  was  communicated 
to  the  debenture-holders,  who  required 
that  a  covering  deed  shoiild  be  executed 
by  the  company,  and  should  be  sent  out  to 
Nova  Scotia  for  registration  in  order  to 
protect  their  interests.  A  deed  was  ac- 
cordingly prepared,  and  was  executed  on 
the  21st  of  May,  1886,  and  registered  in 
Nova  Scotia  on  the  6th  of  Jidy,  and  it 
vfBA  thereby  witnessed  that  for  better 
securing  the  pa3nnent  of  the  money  men- 
tioned in  such  of  the  debentures  as  might 
for  the  time  being  be  outstanding,  the 
company,  as  beneficial  owner,  conveyed 
the  Nova  Scotia  estate  to  the  defendants 
upon  certain  trusts  for  securing  the  repay- 
ment of  the  said  debentures. 

At  the  date  of  the  execution  of  this 
deed  there  were,  as  appeared  from  the 
pleadings,  four  directors — ^the  defendant 
Fraser,  Chapman,  Dudley  Byder,  and 
Dustan.  Of  these,  Dudley  Ryder  was 
travelling  in  America,  and  it  was  not 
known  where  he  was  to  be  found ;  he  left 
England  in  March,  and  returned  in  June ; 
Dustan  was  permanently  resident  in  Hali- 
fax, Nova  Scotia,  and  held  an  official  posi- 
tion in  that  country. 

A  meeting  was  held  of  the  two  remain- 
ing directors,  who  authorised  the  seal  of 
the  company  to  be  affixed  to  the  deed. 
No  notice  of  this  meeting  was  given  to 
Ryder  or  Dustan. 

One  of  the  grounds  upon  which  the 
plaintiff  company  sought  to  impeach  the 
validity  of  the  deed  was  that  there  was  no 
properly  constituted  meeting  of  the  direc- 
tors for  the  purpose  of  authorising  its 
execution  by  reason  of  the  want  of  notice 
to  the  absent  directors.  The  company 
went  into  liquidation  in  September,  1886. 

Clare  and  Arkle,  for  the  plaintiffs. — 
Directoi's  are  bound  to  act  as  a  board ;  or, 
if  they  cannot  get  a  meeting,  they  are 
bound  at  any  rate  to  bring  their  views  to 
the  notice  of  the  absent  directors.  Here 
there  was  no  properly  constituted  board 
meeting  to  authorise  the  execution  of  this 
deed,  because  no  notice  of  the  meeting  was 
given  to  Dustan  and  Dudley  Ryder,  nor  was 
there  any  interchange  of  views  between 
the  directors  w^ho  attended  and  the  absent 
directors.      We  submit,  therefore,    that 
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there  has  been  no  valid  execution  of  the 
deed — D*Arcy  v.  The  Tamar,  Kit  Hilly  and 
CaUingion  RaUway  Company  (l),  which 
has  been  recognised  hy  your  liordship  in 
In  re  The  Great  Nortliem  Salt  and  Chemi- 
cal Works  ;  ex  parte  Kennnedy  (2),  Kirk  v. 
Bdl  (3),  and  In  re  The  Portuguese  Consoli- 
dated Copper  Mines  {Limited)  (4),  where  it 
was  held  that  a  director  who  was  absent  in 
Ireland  was  entitled  to  notice. 

Graham  Hastings,  Q.C.,  and  Rawlins^ 
for  the  defendants. — ^We  submit  that  if  a 
director  is  absent  in  another  part  of  the 
world,  business  requires  that  he  should 
not  be  entitled  to  notice,  otherwise  the 
business  of  the  company  would  be  para- 
lysed. Dustan  has  ceased  to  be  a  director 
by  virtue  of  the  provisions  of  article  107. 

Clare,  in  reply. — If  Dustan  has  ceased 
to  be  a  director,  so  has  Ryder  on  the  same 
ground,  and,  if  that  is  so,  there  was  not  a 
sufficient  number  of  directors  to  conduct 
the  business  of  the  company. 

He  referred  to  In  re  The  Alma  Spinning 
Company  ;  BoUondei/s  Case  (5). 

Stirling,  J.  [after  stating  the  facts, 
and  dealing  with  certain  other  questions 
raised  by  the  plaintiff  company,  which  do 
not  call  for  a  report,  continued  as  follows :] 
The  only  remaining  question  is,  whether 
the  deed  is  really  and  truly  the  deed  of 
the  company.  I  am  of  opinion  that  it  is. 
Upon  these  pleadings  I  am  to  take  it 
there  were,  at  the  date  of  the  execution, 
four  directors  of  the  company,  because 
leave  to  amend  has  not  been  obtained,  and 
is  not  now  sought.  Therefore  there  were 
at  that  time  a  sufficient  number  of  direc- 
tors to  conduct  the  affairs  of  the  company. 
[His  Lordship  referred  to  article  106,  and 
continued  :J  The  ground  ,on  which  it  is 
said  that  Mr.  Fraser  and  Mr.  Chapman 
were  not  competent  to  affix  the  seal  of  the 
company  and  act  as  a  board  is  this :  that 
two  of  the  directors — namely,  Mr.  Dustan 
and  Mr.  Dudley  Ryder — had  not  notice  of 

(1)  36  Law  J.  Kep.  Exch.  37;  Law  Rep. 
2  Exch.  158. 

(2)  Ante,  p.  288. 

(3)  16  Q.B.  Rep.  290. 

(4)  68  Law  J.  Rep.  Chanc.  813:  Law  Rep. 
42  Ch.  D.  160. 

(5)  Law  Rep.  16  Ch.  D.  681. 
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the  meeting  of  the  directors  at  which  this 
deed  was  exfcuted,  or  is  said  to  have  been 
executed.  Now,  undoubtedly,  it  is  clear 
law — and  I  desire  in  no  way  to  infringe 
on  it — that  as  a  general  rule  every  director 
who  is  within  reach  ought  to  have  notice 
of  every  board  meeting  of  the  company  ; 
but  it  is  true,  and  there  is  no  question 
on  the  matter,  that  at  this  time  Mr. 
Dustan  was  in  Nova  Scotia,  and  Mr. 
Dudley  Ryder  was  travelling  about  some- 
where in  America.  Then  the  question  is, 
was  it  necessary  under  these  circumstances 
to  serve  them  with  notice  and  give  them 
notice  of  the  directoi's'  meeting)  I  am 
not  going  to  lay  down  that  m^re  absence 
from  the  country  is  sufficient  to  excuse 
notice  to  a  director  who  is  residing  out  of 
the  country.  If  there  was  a  company 
which  had  its  registered  office  at  Dover, 
and  was  in  the  habit  of  holding  its  direc- 
tors' meetings  there,  I  should  not  say  that 
residence  at  Calais  excused  the  board  from 
summoning  a  director  who  resided  at 
Calais  to  come  across.  I  think  a  great 
deal  more  is  wanted  than  that.  But  we 
must  have  regard  to  the  articles  of  asso- 
ciation of  the  company,  and  see  whether 
they  do  not  throw  some  light  upon  what 
is  required.  I  cannot  think  that  it  was 
intended  in  these  articles  that  in  every 
case  directors  should  be  summoned,  for  I 
find  a  provision  in  the  articles  that  the 
office  of  director  shall  be  vacant  if  he 
shall  absent  himself  from  the  meetings  of 
the  directors  diu-ing  a  period  of  three 
calendar  months  without  special  leave  of 
absence  from  the  directors.  Now  if  the 
directors  gave  leave  of  absence,  it  seems 
to  me  that  it  would  be  wholly  inconsistent 
with  that  which  they  have  done  if  it  were 
to  be  held  to  be  obligatory  upon  them  to 
give  notice  during  the  period  for  which 
they  did  give  leave  to  the  absent  dii^ctor. 
That  is  of  importance,  as  it  seems  to  me, 
because  it  shews  that  the  articles  contem- 
plated the  possibility  that  a  director  might 
be  absent,  and  in  such  case  need  not  be 
served  with  notice  of  the  meetings.  Now 
what  do  we  find  as  regards  Mr.  Dustan  1 
Mr.  Dustan  was  a  resident,  and  was 
known  to  be  a  resident,  in  Nova  Scotia ; 
he  was  appointed  as  a  director  in  order  to 
secure  his  influence  in  that  colony;  and 
4  G 
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HaXifax  Suga/r  Befining  Co.  v.  FraneJdyn, 
very  shortly  after  his  appointment  as 
director  he  accepted  an  office,  for  the  due 
discharge  of  the  duties  of  which  it  was 
essential,  according  to  the  evidence  before 
me,  that  he  should  be  resident  in  Nova 
Scotia.  Therefore,  Mr.  Dustan  was  a 
director,  no  doubt,  but  was  known  to  be 
a  resident  in  Nova  Scotia,  and  was  charged 
with  the  performance  of  duties  to  be  per- 
formed there.  How  can  it  be  supposed 
that  it  was  necessary  that  on  each  occasion 
on  which  a  directors'  meeting  was  to  be 
held,  notice  should  be  sent  to  him  ?  All 
that  is  required  for  the  vaUdity  of  the 
meeting  is  that  the  directors  should  have 
notice  of  it.  It  is  not  anywhere  said  that 
the  directors  shall  have  notice  of  all  the 
business  which  is  to  be  transacted ;  and  it 
seems  to  me  that  there  being  no  distinction 
in  these  articles  between  one  class  of  busi- 
ness and  another,  such  as  was  relied  upon 
in  the  case  of  Kirk  v.  Bell  (3),  it  was 
not  necessary  that  a  director,  charged 
with  duties  for  the  performance  of  which 
residence  in  Canada  was  essential,  should 
have,  for  the  validity  of  every  meeting,  a 
formal  notice  sent  to  him  of  the  date  at 
which  the  meeting  was  to  be  held.  I 
think,  therefore,  that  it  was  not  necessary 
that  Mr.  Dustan  should  receive  notice  of 
the  meetings  of  the  directors.  Mr.  Clare 
admitted,  as  regards  what  he  termed  the 
ordinary  business  of  the  company,  that  it 
might  not  be  necessary  to  give  him  notice. 
I  decline  to  enter  into  the  question  of 
ordinary  and  extraordinary  business,  a 
distinction  which  does  not  exist  in  the 
articles  themselves.  It  seems  to  me  in- 
volved and  difficult.  Nevertheless,  as  far 
as  I  can  judge,  this  is  a  piece  of  business 
which  might  be  fairly  considered  by  the 
directors,  and  ought  to  be  treated  by 
the  Court,  as  falling  within  the  category 
of  ordinary  business.  The  directors  wei-e 
not  now  exercising  any  extraordinary 
powers,  such  as  powers  of  borrowing  and 
BO  forth.  What  they  were  asked  to  do  by 
the  debentiire-holders,  and  what  it  seems 
to  me  as  honest  men  they  were  bound  to 
do,  was  to  perfect  the  security  which  had 
been  already  given,  which  was  assumed  to 
be  valid,  and  which  was  found  to  be  de- 
fective, or  which  might  be  defective  by 
reason  of  non-registration.   I  think,  there- 


fore, that  this  might  be  treated  as  ordi- 
naiy  business.  I  am  of  opinion,  there- 
fore, that  in  each  point  of  view  there  was 
no  necessity  to  go  through  the  form  of 
giving  Mr.  Dustan  notice  of  a  meeting 
which  it  was  perfectly  well  known  ho 
would  not  attend.  He  never  gave  any 
intimation  of  his  intention  to  come  to 
England,  and  he  never  did,  in  point  of 
fiu;t,  come  to  England,  in  which  case 
a  totally  dififerent  set  of  circumstances 
would  have  arisen ;  and  it  would  have 
been  certainly  proper,  and  I  think  also 
necessary,  that  he  should  be  summoned  to 
attend  directors'  meetings. 

So  much  as  regards  Mr.  Dustan.  The 
other  director  is  Mr.  Dudley  Ryder.  The 
evidence  is  that  he  was  out  of  the  ooontiy 
and  in  America,  that  he  was  travelling 
about,  and  that  it  was  not  known  where 
he  was.  It  was  almost  impossible  to  give 
him  notice  of  the  meeting,  and  therefore 
it  seems  to  me,  on  the  ground  that  the 
business  of  the  company  cannot  be  stopped 
by  a  director  choosing  to  go  away  to 
America,  or  traveling  about,  that  notice 
to  him  was  unnecessary.  I  come  to  the 
conclusion,  therefore,  under  these  circum- 
stances that  the  two  dii'ectors  were  en- 
titled to  act  as  a  board  to  bind  the  com- 
pany during  the  absence  of  Mr.  Ryder, 
and  during  the  absence  of  Mr.  Dustan  in 
Canada  performing  the  duties  with  which 
he  was  charged.  It  seems  to  me,  on  these 
grounds,  that  the  action  fails,  and  that  it 
must  be  dismissed,  with  the  usual  conse- 
quences. 


Solicitors— J.  &  R.  Gole,  agents  for  Evans, 
Lockett  dc  Co.,  Liverpool,  for  plaintiffs; 
Clarke,  Bawlins  dc  Co.,  agents  for  Simpson, 
North  &  Johnson,  Liverpool,  for  defendants. 
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PORTER  V,  DE  QUE^TTEVILLB. 


[IN  THE  CHANCERY   DIVISION  AND  IN 
THE  COUBT  OF  APPEAL.] 

North,  J.    v 
1890. 
March  23,  24. 
Cotton,  L.J.    ^ 

LiNDLEY,  L.J. 

Fry,  L.J. 
July  12. 

Power  of  Appointment — Execution  — 
Real  Estate — Power  to  appoint  among 
Children  in  Tail — Appointment  to  a  Child 
for  Life  with  Remainder  to  Grandchildren 
— Validity — Absence  of  express  Reference 
to  Power — General  Reference, 

By  a  deed  of  the  5th  of  September,  1837, 
real  estate  was  conveyed  to  such  uses  a«  Mr, 
and  Mrs.  /*.,  should  by  deed  appoint.  By 
a  deed  of  the  9th  of  September,  1837,  Mr. 
and  Mrs.  P.,  in  exercise  of  the  power  con- 
ferred by  the  deed  of  the  bth  of  September, 
appointed  the  property  to  tlie  use  of  them- 
selves successively  for  life,  with  remainder 
to  the  use  of  svjclh  of  their  children  in  tail 
as  they  should  jointly  by  deed  appoint,  with 
remainder  to  such  children  a>s  tenants  in 
common  in  tail.  By  a  deed  of  the  lOth  of 
March,  1855,  Mr.  and  Mrs.  P.,  in  exercise 
of  the  power  conferred  by  the  deed  of  the 
bth  of  September,  and  of  every  power  and 
authority  enabling  them  in  that  behalf  ap- 
pointed the  property  successively  to  them- 
selves for  life,  and  after  the  death  of  the 
survivor  to  the  use  of  their  son  E.  for  life, 
witJi  remainder  to  his  children  and  remoter 
issue  as  he  should  appoint,  and  with  a  power 
of  jointuring,  tvith  remainder  to  his  chil- 
dren as  tenants  in  common  in  fee: — Held, 
affirming  the  decision  of  North,  J.,  that, 
assuming  tlie  power  conferred  by  the  deed 
of  tlie  9th  of  September  authorised  an  ap- 
pointment to  E.  for  life,  tliere  was  no  in- 
tention on  t/ie  face  of  t/ie  deed  of  the  lOth 
of  March,  1855,  to  exercise  the  power,  and 
that  the  appointment  was  wholly  bad. 

Per  LiNDLEY,  L.J. — A  power  to  appoint 
in  tail  does  not  autliorise  an  appointment 
for  life. 

By  a  deed  of  partition  dated  the  5th  of 
September,  1837,  certain  real  estates  in 
Wiltshire  were  partitioned,  part  of  them 
being  conveyed,  after  the  limitation  of  a 
life  estate  in  favour  of  Susanna  Ludlow, 


widow,  since  deceased,  to  the  use  of  John 
Gibbs,  his  heirs  and  assigns,  upon  trust 
by  deed  to  convey  the  same  to  and  for  such 
uses  as  William  Porter  and  Elizabeth  Gibbs 
Porter,  his  wife,  should  by  deed  direct  or 
appoint,  and  in  default  of  and  subject 
to  such  direction  and  appoiniment  upon 
trust  for  the  said  Elizabeth  Gibbs  Pointer, 
her  heirs  and  assigns. 

By  a  deed  of  settlement  dated  the  9th 
of  September,  1837,  to  which  William 
Porter  and  Elizabeth  Gibbs  Porter  were 
parties,  and  which  was  duly  acknowledged 
by  the  latter,  W.  Porter  and  E.  G.  Porter, 
in  exercise  of  the  power  given  to  them  by 
the  deed  of  the  5th  of  September,  1837, 
directed  and  appointed  that  the  said  re- 
mainders and  remainder  in  fee-simple  im- 
mediately expectant  on  the  decease  of  the 
said  Susanna  Ludlow  in  the  hereditaments 
then  subject  to  the  said  power  should  be 
thereby  conveyed  by  the  said  John  Gibbs 
to  Robert  Haynes  and  Thomas  White 
(parties  thereto),  their  heirs  and  assigns,  to 
the  uses  and  upon  the  trusts  thereinafter 
declared,  and  the  said  remainders  and 
remainder  in  fee-simple  in  the  said  here- 
ditaments were  thereby  granted  by  the 
said  John  Gibbs,  William  Porter,  and 
EUzabeth  Gibbs  Porter  unto  the  said  R. 
Haynes  and  T.  White,  their  heirs  and 
assigns,  to  the  uses  and  upon  the  trusts 
thereinafter  declared.  And  it  was  thereby 
agreed  and  declared  that  the  said  R. 
Hajoies  and  T.  White,  their  heirs  and 
assigns,  should  stand  seized  of  the  said 
remainders  and  remainder  and  heredita- 
ments thereby  appointed,  to  the  use  of  the 
said  Elizabeth  Gibbs  Porter  and  William 
Porter  successively  for  life,  with  remainder 
to  the  use  of  such  one  or  more  exclusively  of 
"  the  others  or  other  if  any  of  the  children 
of  the  body  of  the  said  Elizabeth  Gibbs 
Porter  by  the  said  William  Porter  law- 
fully begotten,  and  the  heirs  of  the  body 
or  of  the  several  and  respective  bodies  of 
such  child  or  children  respectively  lawfully 
issuing,  with  such  directions  for  mainten- 
ance, education,  and  advancement,  and  to 
be  vested  at  such  age  or  respective  ages, 
or  day  or  respective  days,  and  upon  such 
contingencies  and  under  and  subject  to 
such  conditions  and  restrictions,  and  gene- 
rally in  such  manner  and  form  as  the  said 
William  Porter  and  Elizabeth  Gibbs,  his 
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wife,  shall  at  any  time  or  times  or  from 
time  to  time  jointly  during  their  joint 
lives  by  any  deed  or  deeds,  instrument 
or  instruments,  in  wiiting,  either  ab- 
solutely or  conditionally,  and  with  or 
without  power  of  revocation  and  new 
appointment  direct,  limit,  and  appoint; 
and  in  default  of  such  direction,  limita- 
tion, and  appointment  by  the  said  William 
Porter  and  Elizabeth  Gibbs,  his  wife, 
jointly  as  aforesaid,  then  as  the  sui-vivor 
of  them  shall  at  any  time  or  times  after  the 
decease  of  the  other  of  them,  and  as  to  the 
said  Elizabeth  Gibbs  Porter,  notwithstand- 
ing her  coverture  by  any  future  husband, 
by  any  deed  or  deeds,  instrument  or  in- 
struments in  waiting,  either  absolutely 
or  conditionally,  and  with  or  without 
power  of  revocation  and  new  appoint- 
ment, or  by  his  or  her  last  will  and  testa- 
ment direct,  limit,  and  appoint,  and 
in  default  of  and  subject  to  any  such 
appointment,  to  the  use  of  the  child  if 
only  one,  or  if  more  than  one,  then  all 
and  every  the  children  of  the  body  of  the 
said  Elizabeth  Gibbs  Porter  lawfully  be- 
gotten, equally  to  be  divided  between  them 
if  more  than  one  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint 
tenants,  and  the  heirs  of  the  body  or 
several  and  respective  bodies  of  the  same 
child  or  children  respectively  lawfully 
issuing." 

By  a  deed-poll  dated  the  10th  of  March, 
1855,  under  the  hand  and  seal  of  William 
Porter  and  Elizabeth  Gibbs  Porter,  after 
reciting  the  partition  deed  of  the  5th  of 
September,  1837,  and  the  power  of  ap- 
pointment therein  contained  over  the 
hereditaments  described  in  that  deed,  and 
the  death  of  Susanna  Ludlow,  the  tenant 
for  life  under  that  deed,  it  was  recited  as 
follows  :  "  And  whereas  the  said  William 
Porter  and  Elizabeth  Gibbs,  his  wife,  are 
i-espectively  desirous  and  have  respectively 
determined  in  puisuance  of  their  aforesaid 
power  to  limit  and  appoint  the  said  here- 
ditaments to  the  uses  and  in  manner  here- 
inafter expressed."  Then  it  was  witnessed 
that "  the  said  William  Porter  and  Elizabeth 
Gibbs,  his  wife,  in  pursuance  of  and  in 
exercise  and  execution  of  the  aforesaid 
power  or  authority  for  this  purpose 
given  to  or  vested  in  them  by  the  herein- 
before mentioned  indenture  of  the  5th  of 


September,  1837,  and  of  every  power  and 
authority^whatsoever  enabling  them  in  tins 
behalf,  do  and  each  of  them  doth  by  this 
present  deed.  .  .  .  direct  and  appoint" 
that  the  said  hereditaments  should  thence- 
forth go,  remain,  and  be  to  the  use 
of  the  said  Elizabeth  Gibbs  Porter  and 
William  Porter  successively  for  life,  and 
after  the  death  of  the  survivor  to  the  use 
of  Edward  Endymion  Porter  for  his  life 
without  impeachment  of  waste,  and  from 
and  immediately  after  the  determination 
of  the  several  life  estates  thereinbefore 
limited,  and  in  the  meantime  subject 
thereto,  and  to  the  power  of  jointuring 
thereinafter  given  to  the  said  Edward 
Endymion  Porter,  to  such  uses  for  the 
benefit  of  all  or  any  one  or  more  of 
the  children  and  more  remote  issue  of 
the  said  E.  E.  Porter  (such  more  remote 
to  be  born  within  the  period  the  law 
required  as  to  perpetuity),  and  if  more  than 
one  in  such  shares  as  the  said  E.  E.  Porter 
should  by  deed  or  will  appoint;  and  in 
default  of  and  subject  to  any  such  appoint- 
ment, to  the  use  of  the  children  of  the 
said  E.  E.  Porter  as  tenants  in  common  in 
fee.  And  power  was  thereby  given  to  the 
said  E.  E.  Porter  of  appointing  a  jointure 
to  any  wife  of  his  during  her  Ufe. 

Elizabeth  Gibbs  Porter  died  in  1876. 
and  William  Porter  in  1887,  leaving  several 
children,  including  Edward  Endymion 
Porter,  surviving  them. 

Edward  Endymion  Porter  married  in 
1871,  and  had  several  children  infants. 

This  was  an  originating  summons  taken 
out  by  Edward  Endymion  Porter  and  his 
children  against  his  sur\aving  brothers 
and  sisters  to  have  it  determined  what 
w^as  the  effect  of  the  appointment  of  the 
10th  of  March,  1855,  and  whether  or  to 
what  extent  it  was  a  valid  appointment 
under  the  settlement  of  the  9th  of  Sep- 
tember, 1837. 

It  was  stated  at  the  bar  that  the  soli- 
citor who  prepared  the  deed  of  1855  was 
not  the  solicitor  who  prepared  the  deed  of 
the  9th  of  September,  1837,  and  that  he 
did  not  know  of  its  existence. 

Coze}i8'Hardi/j  Q.C.^  and  MarsJ^ead,  for 
the  plaintiffs. 

Everitt,  Q.C.^  and  W,  D.  Rawlins,  for 
the  defendants. 
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North,  J.  [after  referring  to  the  deeds 
of  the  5th  of  September  and  9th  of  Sep- 
tember, 1837,  continued  :]  The  effect  of 
the  latter  deed  was  this :  There  were  two 
estates  for  life  to  Mr.  and  Mrs.  Porter, 
with  remainder  to  the  children  as  tenants 
in  common  in  tail,  subject  to  a  power  in 
the  parents  or  the  surviving  parent  to 
select  among  those  tenants  in  conmion  in 
tail,  and  appoint  a  person  or  persons  so 
selected  to  take  the  entirety,  instead  of  all 
the  children  taking  as  tenants  in  common 
in  tail,  as  they  would  do  in  default  of  ap- 
pointment. That  was  the  scope  of  the 
deed.  There  is  nothing  whatever  point- 
ing in  terms  to  any  limitation  of  estates 
other  than  such  estates  as  were  pointed 
out  by  the  deed — namely,  the  limitations 
to  cluldren  either  under  the  power  or 
otherwise  as  tenants  in  common  in  tail. 
I  do  not  see  how  under  that  deed  there 
possibly  could  have  been  any  appointment 
to  a  child  in  fee.  The  power  did  not  ex- 
tend beyond  the  tenancy  in  tail.  I  take 
it  the  tenancy  in  tail  was  the  maximum 
interest  that  could  be  given.  Then  it  is 
suggested  that  a  tenancy  for  life  might  be 
given.  I  am  not  sure  that  it  could ;  but 
I  am  not  going  to  decide  that  it  could  not, 
because  my  decision  does  not  turn  on  that 
point ;  but  it  must  be  borne  in  mind  that 
that  seems  to  be  the  point  which  presses. 
The  settlors  had  a  liking  apparently  for 
tenancies  in  tail,  and  they  determined  that 
their  children  should  have  the  property  as 
tenants  in  common  in  tail,  subject  to  the 
power  of  selection,  so  as  to  enable  the 
parents  to  select  certain  particular  tenants 
in  tail  to  the  exclusion  possibly  of  other 
children  who  otherwise  would  be  tenants 
in  tail. 

Then  we  come  to  the  deed  of  appoint- 
ment of  the  10th  of  March,  1855.  It  is 
a  deed  by  Mr.  and  Mrs.  Poiter,  who  were 
both  of  them  alive,  and  it  recites  the  deed 
of  the  5th  of  September,  1837,  that  is  to 
say,  the  deed  of  partition.  Then,  after  a 
recital  of  the  death  of  Mrs.  Ludlow,  the 
only  other  recital  is  this,  "  And  whereas 
William  Porter  and  Elizabeth  Gibbs,  his 
wife,  are  respectively  desirous  and  have 
respectively  determined  in  pursuance  of 
their  aforesaid  power  to  limit  and  appoint 
the  said  hereditaments  to  the  uses  and  in 
the  manner  hereinafter  expressed."   Then 
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it  is  witnessed  that  they,  "in  pursuance  and 
in  exercise  and  execution  of  the  aforesaid 
power  or  authority  for  this  purpose  given 
to  or  vested  in  them  by  the  hereinbefore 
mentioned  indenture  of  the  5  th  of  Sep- 
tember, 1837,"  followed  by  certain  words 
which  I  omit  for  the  moment,  appoint  the 
property  to  the  use  of  Elizabeth  Gibbs 
Porter  for  her  life.  Now,  pausing  there, 
she  had  got  that  life  estate  already  under 
the  deed  of  the  9th  of  September,  1837, 
and  why  that  should  be  repeated  is  not 
very  clear.  Then  it  goes  on  to  limit  a  life 
estate  to  Mr.  Porter.  To  that  the  same 
remark  exactly  applies.  He  already  had 
an  estate  for  life  under  the  previous  deed. 
And  after  the  death  of  the  survivor  of 
them  the  property  is  limited  to  Edward 
Endymion  Porter,  who  is  one  of  the  plain- 
tiffs in  the  action,  and  who  is  a  son  of  Mr. 
and  Mrs.  Porter,  for  his  life,  without  im- 
peachment of  waste.  As  to  that,  the  power 
to  give  to  him  for  life  certainly  was  not 
expressly  given  by  the  previous  deed. 
Then  from  and  immediately  after  the 
determination  of  the  said  several  life 
estates,  and  in  the  meantime  subject 
thereto,  and  to  the  power  of  jointuring 
thereinafter  given  to  Edward  Endymion 
Porter,  the  deed  goes  on  to  appoint  to  his 
issue.  The  power  of  jointuring  is  subse- 
quently given,  but  I  may  as  well  say  here, 
as  later,  that  that  clearly  was  not  in  any 
way  authorised  by  the  previous  deed. 
There  was  no  power  of  allowing  Edward 
Endymion  Porter,  if  he  could  be  made 
tenant  for  life,  to  confer  a  jointure  upon 
a  person  who  was  not  within  the  power. 
As  to  the  appointment  in  favour  of  the 
issue  of  Edward  Endymion  Porter,  it  was 
conceded  that  it  was  beyond  the  limits  of 
the  power  and  could  not  have  any  effect 
given  to  it.  It  was  obviously  beyond  the 
limits  of  the  power  for  two  reasons.  In 
the  first  place  the  persons  in  whose  favour 
it  is  to  be  exercised  are  a  class  that  is  too 
large ;  it  goes  beyond  children,  it  includes 
Lssue  also,  and  further  also  it  is  a  delega- 
tion of  the  power  of  selection  which  the 
persons  exercising  the  power  in  this  way 
had  no  right  to  confer  upon  another  per- 
son, whatever  power  they  might  have  had 
to  make  such  a  selection  themselves. 
Looking  at  that  settlement,  if  it  contained 
nothing  but  the  words  I  have  read,   it 
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would  be  perfectly  clear  that  it  could  not 
be  in  any  way  an  exercise  of  the  power 
contained  in  the  deed  of  the  9th  of  Sep- 
tember. Every  indication  would  be  against 
it,  and  there  would  not  be  any  indication 
whatever  that  it  was  being  exercised. 
Above  all  things,  the  power  in  the  deed 
of  the  5th  of  September  is  very  fully 
recited,  and  no  reference  whatever  is 
made  to  the  deed  of  the  9th  of  Sep- 
tember or  the  power  contained  in  it.  I 
say  "or  the  power  contained  in  it,"  be- 
cause there  are  some  words  in  this  deed 
that  I  have  not  yet  referred  to.  They 
are  to  be  found  in  the  witnessing  part, 
which  says  that  Mr.  and  Mrs.  Porter,  "  in 
pursuance  and  in  exercise  and  execution 
of  the  aforesaid  power  or  authority  for 
this  purpose  given  to  or  vested  in  them  by 
the  hereinbefore  mentioned  indenture  of 
the  5th  of  September,  1837,  and  of  every 
other  power  and  authority  whatsoever 
enabling  them  in  this  behalf,"  appoint,  and 
so  on.  It  is  said  the  insertion  of  those 
general  words  operates  upon  the  power  in 
the  deed  of  the  9th  of  September,  because 
it  is  an  indirect  reference  to  that  deed, 
and  that  under  that  deed  there  was  power 
to  give  a  life  estate.  I  have  very  grave 
doubts  whether  there  was  power  to  give 
a  life  estate  only  under  that  deed,  looking 
at  the  express  direction  that  the  estates 
to  be  given  are  estates  in  tail ;  but,  inde- 
pendently of  that,  I  find  in  the  deed  of 
appointment  of  1855  a  great  deal  that 
cannot  possibly  be  done  imder  the  deed  of 
the  9th  of  September,  1837.  The  power 
to  give  a  life  estate  is  not  expressly  or  im- 
pliedly given  by  the  latter  deed,  not  given 
at  all  indeed,  unless  the  power  to  give  an 
estate  tail  included  in  it  the  power  to  give 
any  lesser  estate.  There  is  a  great  deal 
in  the  deed  of  1855  that  could  not  possibly 
be  contemplated  by  the  earlier  deed  of  the 
9th  of  September,  1837,  and  there  is  also 
the  omission  of  any  reference  whatever  to 
the  power  in  the  deed  of  the  9th  of  Sep- 
tember which  I  am  satisfied  would  have 
been  recited  if  there  had  been  any  inten- 
tion of  exercising  that  power.  The  con- 
clusion I  come  to  is  that,  notwithstanding 
the  insertion  of  the  words  "  every  other 
power  enabling  them  in  this  behalf,"  it 
was  not  intended — it  is  a  question  of 
intention — to  make  the  execution  of  the 


deed  of  1856  an  execution  of  the  power 
contained  in  the  deed  of  the  9th  of  Sep- 
tember, 1837.  It  looks  rather  as  if  the 
deed  of  1855  had  been  prepared  delibe- 
rately with  a  view  of  leaving  out  of  sight 
the  deed  of  the  9th  of  September,  1837. 
I  am  told  it  was  prepared  by  a  solicitor 
who  knew  nothing  whatever  about  the  deed 
of  the  9th  of  September,  and  therefore, 
so  fiir  as  he  is  concerned,  the  deed  of  1855 
could  never  have  been  intended  to  operate 
as  an  exercise  of  the  power  in  the  earlier 
deed.  Of  course,  the  solicitor's  intention 
does  not  settle  the  matter ;  but,  looking  at 
the  circumstances  under  which  the  deed 
of  1855  was  executed  and  its  contents, 
and  above  all  the  clear  full  reference  to 
the  power  in  the  deed  of  the  5th  of  Sep- 
tember, and  the  entire  omission  of  idl 
reference  to  any  power  in  the  deed  of  the 
9th  of  September,  I  am  satisfied  it  was 
not  the  intention  to  exercise  the  power  in 
the  deed  of  the  9th  of  September  by  this 
deed.  Accordingly  there  must  be  a  de- 
claration that  the  deed  of  1855  did  not 
operate  as  an  execution  of  the  power  in 
the  deed  of  the  9th  of  September,  1837. 

From  this  decision  the  plaintiff,  Edward 
Endymion  Porter,  appealed. 

Cozens- Hardy,  Q.C,,  and  Morshead,  for 
the  appellant. — ^The  general  words  in  the 
deed  of  1855  operate  as  an  execution  of 
the  power  contained  in  the  deed  of  the 
9th  of  September,  1837,  and  the  appoint- 
ment is  good  so  fkr  as  it  does  not  trans- 
gress the  limits  of  the  power.  A  power 
of  appointment  among  children  may  be 
validly  exercised  by  an  appointment  for  life 
— Alexander  v.  Alexander  (1)  and  Thorn- 
ton V.  Bright  (2).  A  power  to  appoint  in 
tail  includes  a  power  to  appoint  for  life. 
The  intention  of  the  appointors  was  to 
exercise  all  the  powers  they  had,  and  the 
Court  will  give  efiect  to  that  intention,  if 
possible. 

Sir  Horace  Davey,  Q.C,  Everitt,  Q.C,^ 
and  IF.  D,  Rawlins,  for  the  respondents, 
were  not  called  upon. 

Cotton,  L.J. — ^The  question  we  have  to 
decide  is  whether  there  was  a  good  appoint- 

(1)2  Ves.  sen.  640. 

(2)  2  Myl.  &  Cr.  230;  6  Law  J.  Rep.  Clianc. 
121. 
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ment  hj  the  deed  of  1855,  and  I  think 
the  learned  Judge  was  right  in  saying 
there  was  not.  How  does  the  case  stand  t 
By  the  deed  of  the  5th  of  September, 
1837,  a  general  power  of  appointment  was 
given.  Then  the  deed  of  the  9th  of  Sep- 
tember exercised  that  general  power  by 
giving  a  power  of  appointing  the  property 
in  a  particular  way ;  but  the  power  of  ap- 
pointment contained  in  that  deed  did  not 
authorise  what  was  desired  to  be  done  by 
the  deed  of  the  10th  of  March,  1855.  In 
my  opinion  we  ought  not  to  come  to  the 
conclusion  that  there  was  any  intention  at 
all  to  exercise  the  power  contained  in  the 
deed  of  the  9th  of  September.  The  ap- 
pointment purporting  to  be  made  by  the 
deed  of  1855  is  in  pursuance  and  in  exer- 
cise and  execution  of  the  aforesaid  power 
or  authority  for  this  purpose  given  to  or 
vested  in  the  appointors  by  the  therein- 
before mentioned  indenture  of  the  5th  of 
September,  1837,  and  of  every  other 
power  and  authority  whatsoever  enabling 
them  in  that  behalf.  By  some  mistake  or 
other— one  does  not  know  how  it  was — ^the 
appointors  do  not  on  the  hjce  of  this  deed 
of  1855  profess  to  execute  the  power  of 
appointment  given  by  the  deed  of  the  9th 
of  September,  1837,  but  only  the  power 
given  by  the  deed  of  the  5th  of  September. 
Therefore  we  ought  not  to  come  to  the  con- 
clusion, having  regard  to  what  was  pur- 
ported to  be  done  by  the  deed  of  1855,  that 
they  intended  by  the  words  I  have  read  to 
exei-cise  the  power  contained  in  the  deed  of 
the  9th  of  September.  Consequently  we 
cannot  hold  that  there  was  even  a  life 
estate  given  to  the  appellant  in  this  case. 
The  appeal  iails. 

LiNDLEY,  L.J. — I  am  veiy  sorry  I  have 
to  come  to  the  same  conclusion.  I  say 
Sony,  because  it  looks  as  if  there  was  a 
blunder,  and  if  one  could  correct  it  pro- 
perly one  would  be  disposed  to  do  so.  In 
addition  to  the  observations  made  by  Lord 
Justice  Cotton,  with  which  I  entirely 
agree,  it  appears  to  me  that  no  one  of  the 
appointments  in  the  deed  of  1855  is  war- 
ranted by  the  power  contained  in  the 
deed  of  the  9th  of  September,  1837.  I 
do  not  think  it  is  right  or  possible  to  hold 
that  the  appointment  of  the  life  estate  is 
warranted  by  the  power.    As  I  under- 
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stand  that  power,  it  is  a  power  to  appoint 
in  tail,  neither  more  nor  less,  among  such 
children,  of  course  children  only,  as  the 
appointors  may  select.  I  do  not  think 
that  power  of  appointment  warrants  the 
power  to  appoint  for  Hfe.  The  real  truth 
is  that  the  power  contained  in  the  deed  of 
the  9th  of  September  was  omitted  to  be 
exercised  by  an  oversight,  but  unfortu- 
nately the  blunder  cannot  be  put  right. 
I  think  that  the  decision  of  the  learned 
Judge  was  right,  and  that  the  appeal  must 
be  dismissed. 

Fry,  L.J. — I  agree. 


Solicitors — Tylee  Sc  Co.,  for  plaintiff ;  Bobbins, 
Billing  Sc  Co.,  agents  for  Jones  &  Forrester, 
Malmesbury,  for  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
Cotton,  L.J.^ 
BOWEN,  L.J. 
Fry,  L.J.       V  ^^  ^«  rawlins. 

1890. 
June  20,  21. 

WiM  —  Construction  —  Gift  for  Life  — 
Gift  over  on  Death  wit/umt  leaving  Issue — 
Implied  Gift. 

Testator  devised  three  houses  in  trust  to 
pay  the  rents  to  his  niece  for  life  for  her 
separate  use;  and  after  her  death ,  she  leaving 
no  child  J  he  devised  one  house  to  A,  and  Hie 
oUiers  to  B,,  and  he  gave  his  residuary 
estate  to  A.  and B,  eqvxdly.  The  niece  died 
leaving  children  : — Held,  that  there  was  no 
implied  gift  in  favour  of  the  children. 

This  was  an  appeal  from  a  decision  of 
Kay,  J. 

William  Waller  Bawlins,  by  his  will 
dated  the  11th  of  May,  1844,  after  direct- 
ing the  payment  of  lus  debts,  funeral  and 
testamentary  expenses,  gave  the  use  of  his 
household  goods  and  furniture  to  his  wife 
during  her  life,  and  after  her  decease  gave 
the  same  to  his  nephew  William  Waller 
Bawlins.  The  testator  then  devised  and 
bequeathed  his  real  estate  and  the  residue 
of  his  personal  estate  to   his  wife,  his 
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nephew  Samuel  George  Rawlins,  and  his 
said  nephew  William  Waller  Rawlins,  upon 
trust  to  permit  his  wife  to  receive  the 
rents,  issues,  dividends,  and  profits  thereof 
during  her  life,  and  after  her  decease,  in 
the  events  which  happened,  he  devised  and 
bequeathed  certain  houses  and  a  mortgage 
debt  of  850^.  to  his  nephew  Samuel  George 
Rawlins,  and  certain  other  houses  and  a 
debt  of  360^.  5«.  to  his  nephew  William 
Waller  Rawlins.  And  the  testator  pro- 
ceeded as  follows :  "I  give,  devise,  and 
bequeath  my  freehold  house  in  Stamford 
Street,  Blackfriars  Road,  my  freehold 
house.  No.  85  Cannon  Street,  in  the  city 
of  London,  and  my  freehold  house,  No.  19 
Coppice  Row,  Clerkenwell,  unto  the  said 
Samuel  George  Rawlins  and  William 
Waller  Rawlins,  upon  trust  to  pay  the 
rents  and  interest  thereof  unto  my  niece 
Harriet  Rawlins,  for  and  during  her  natural 
life,  for  her  sole,  separate,  and  peculiar  use 
and  benefit,  and  without  being  in  anywise 
subject  or  liable  to  the  debts,  control,  or 
interference  of  any  husband  with  whom 
she  may  intermarry,  and  her  receipts, 
whether  she  shall  be  single  or  married, 
shall  be  good  and  effectual  releases  and 
discharges  for  the  same.  And  after  the 
decease  of  my  said  niece  Harriet  Rawlins, 
she  leaving  no  child  or  children,  I  give, 
devise,  and  bequeath  my  freehold  house  in 
Stamford  Street,  Blackfriars,  to  my  nephew 
Samuel  Greorge  Rawlins,  and  I  give,  de- 
vise, and  bequeath  my  freehold  house. 
No.  85  Cannon  Street,  City,  to  my  nephew 
William  Waller  Rawlins,  and  my  freehold 
house,  19  Coppice  Row,  Clerkenwell." 
And  after  Certain  other  bequests  the  tes- 
tator devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  Samuel  George 
Rawlins  and  William  Waller  Rawlins  in 
equal  shares,  and  he  appointed  the  said 
Samuel  George  Rawlins  and  William 
Waller  Rawlins  his  executora. 

The  testator  died  on  the  4th  of  Decem- 
ber, 1845,  leaving  a  widow,  who  died  on 
the  12th  of  February,  1853. 

The  testator's  niece,  Harriet  Rawlins, 
marlied  Joseph  Read  Spencer,  by  whom 
she  had  two  children,  a  daughter,  Julia 
Josephine,  who  married  Bernard  Scald, 
and  a  son,  Aubrey  Spencer. 

Under  an  order  made  in  1866  in  the 
above  matters  the  freehold  house,  No.  85 


Cannon  Street,  was  sold,  and  the  purchase- 
money,  8,250Z.,  was  paid  into  Court,  and 
was  now  represented  by  9,088Z.  8«.  *ld.  new 
consols.  By  another  order  made  in  1876 
the  dividends  on  the  fund  in  Court  were 
ordered  to  be  paid  to  the  mortgagees  of 
Harriet  Spencer's  life-interest.  Harriet 
Spencer  died  on  the  17th  of  December, 
1889,  leaving  her  two  children  surviving, 
of  whom  Aubrey  Spencer  was  her  heir-at- 
law.  She  left  two  wills,  one  made  in  1 883, 
and  the  other  in  1884,  but  neither  had 
yet  been  admitted  to  probate.  By  the  will 
of  1883  she  purported  to  dispose  of  her 
property  for  the  benefit  of  the  two  children, 
but  imder  the  will  of  1884  the  daughter 
was  to  take  nothing. 

Samuel  George  Rawlins,  one  of  the 
testator's  nephews,  died  in  1867,  having 
by  his  will  devised  all  his  real  and  personal 
estate  to  trustees. 

William  Waller  Rawlins,  the  testator's 
other  nephew,  died  in  1881,  having  by  his 
will  devised  and  bequeathed  all  his  real 
and  personal  estate  to  trustees  upon  the 
trusts  therein  mentioned. 

This  was  a  petition  by  the  trustees  of 
W.  W.  Rawlins,  the  nephew,  praying,  inter 
alia,  a  declaration  that,  according  to  the 
true  construction  of  the  will  of  William 
Waller  Rawlins,  the  elder,  the  fund  in 
Court  representing  the  house  No.  85 
Cannon  Street  passed  by  the  residuary 
devise. 

Harriet  Spencer's  two  children  claimed 
that  in  the  events  which  had  happened  of 
her  dying  leaving  children  surviving  her, 
they,  as  such  children,  had  become  abso- 
lutely entitled  to  the  three  freehold  houses 
devised  by  the  will  of  W.  W.  Rawlins, 
the  elder,  upon  trust  for  H.  Spencer  for 
life,  and  were,  therefore,  entitled  to  the 
whole  of  the  fiands  in  Court  representing 
No.  85  Cannon  Street.  Kay,  J.,  held 
that  Harriet  Spencer  took  an  absolute 
interest.  He  considered  that  the  direc- 
tion to  pay  the  rents  and  profits  gave  the 
beneficial  property  to  the  cestui  que  trust 
absolutely,  and  that  the  words  "  for  and 
during  her  natural  life  "  were  to  be  read 
as  part  of  the  clause  directing  the  estate 
to  be  held  for  her  separate  use. 

An  appeal  was  brought  against  thi^ 
decision  by  the  surviving  trustee  of  the 
will  of  Samuel  George  Rawlins. 
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JRohinaonf  Q.Cy  and  EoUj  for  the  ap- 
peal.— The  construction  adopted  by  the 
Judge  below  is  not  supported  by  the  lan- 
guage of  the  will.  On  the  question  whe- 
ther there  is  an  implied  gift  to  the  children 
of  Harriet  Spencer,  we  submit  that  the 
rule  is  well  established,  that  a  gift  to  a 
parent  for  life,  followed  by  a  gift  over  on 
the  death  of  the  parent  leaving  no  issue, 
does  not  raise  an  implication  of  a  gift  to 
the  issue  on  the  death  of  the  parent  leav- 
ing issue — Bowling  v.  Bowling  (1),  Rane- 
lagh  V.  Banelagh  (2),  and  Lee  v.  Busk  (3). 

Marten,  Q.C.,  and  Warrington,  for 
Aubrey  Spencer. — We  submit,  first,  that 
Harriet  Spencer  took  absolutely  in  the 
events  which  have  happened — Newland  v. 
Shephard  (4),  Blann  v.  BeU  (5),  and  Crop- 
ton  V.  Barnes  (6).  Secondly,  that  there  is 
an  implied  gift  over  to  the  children. 
There  is  no  difficulty  in  implying  a  gift 
over  where  such  intention  can  be  found 
on  the  will.  The  residuary  gift  makes 
that  intention  clear.  It  is  impossible  to 
suppose  that  the  testator  intended  to  leave 
one  house  to  one  nephew,  and  the  other 
houses  to  the  other,  in  the  event  of  his 
niece  d3dng  without  issue,  and  to  leave  the 
three  houses  to  his  nephews  as  tenants  in 
common  in  the  event  of  her  d3dng  leaving 
issue.  Where  two  interpretations  are 
possible,  the  Court  will  adopt  that  which 
avoids  imputing  to  the  testator  a  capricious 
intention — AhhoU  v.  Middhton  (7)  and 
Ex  parte  Rogers  (8). 

Benshaw,  Q,C,,  and  Bunning,  for  Mrs. 
Scal4,  referred  to  1  Jarman,  540  and  563. 

Cutler,  Q.C.,  and  K.  G,  Metcalfe,  for  the 
executors  and  trustees  of  the  first  will  of 
Mrs.  Spencer,  contended  that  she  was  en- 
titled in  fee,  and  referred  to  Watkins  v. 
Weston  (9)  and  WUks  v.  WiUiams  (10). 

(1)  Law  Rep.  1  Chanc.  612. 

(2)  12  Beav.  200 ;  19  Law  J.  Rep.  Chanc.  39. 

(3)  2  De  Gex,  M.  &  G.  810;  22  Law  J.  Rep. 
Ghana  97. 

(4)  2  P.  Wms.  194  ; 

(5)  2  De  Gex.  M.  &  G.  775,  780 ;  22  Law  J. 
Rep.  Chanc.  236,  238. 

(6)  38  Law  J.  Rep.  C.P.  169,  161 ;  Law  Rep. 
4  C.P.  169, 167. 

(7)  7  H.L.  Cas.  68,  89;  28  Law  J.  Rep. 
Chanc.  110, 112. 

(8)  2  Madd.  449. 

(9)  3  De  Gex,  J.  &  S.  434 ;  32  Law  J.  Rep. 
Chanc.  609. 

(10)  2  Jo.  &  H.  125. 
Vol.  69.— Chano. 
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R.  F.  Norton,  for  the  trustees  of  the 
second  will  of  Mrs.  Spencer. 

Horace  E.  Miller,  for  an  incumbrancer. 

Upjohn,  for  the  trustees  of  W.  W. 
Rawlins,  jun. 

Cotton,  L.J. — This  is  an  appeal  from 
a  decision  of  Mr.  Justice  Kay  as  to  the 
proper  construction  to  be  put  upon  a  gift 
contained  in  the  will  of  W.  W.  Hawlins. 

The  appellant  is  met  by  two  parties,  not 
only  those  who  simply  rely  on  the  judg- 
ment of  Mr.  Justice  Kay,  but  those  who 
say  that,  even  if  that  judgment  was  wrong, 
there  is  an  implied  gift  to  the  children, 
and  that,  therefore,  the  appellant  cannot 
take  under  the  residuary  gift.  [His  Lord- 
ship then  dealt  with  the  question  decided 
by  Mr.  Justice  Kay,  and  came  to  the 
conclusion  that  Harriet  Spencer  took  a 
life  interest  only,  and  he  continued,  as 
follows :]  Then  we  come  to  the  question, 
is  there  an  implied  gift  to  the  children 
arising  from  these  words,  '^  and  after  the 
decease  of  my  said  niece  Harriet  Hawlins, 
she  leaving  no  child  or  children  "1  It  is 
said  that  those  words  will  imply  a  gift  to 
the  children.  I  think  the  law  seems  to 
be  this :  that  where  there  is  a  life  interest 
given  to  a  parent,  and  a  gift  in  the  event  of 
the  parent  leaving  no  children,  that  alone 
will  not  givo  the  children  any  interest 
whatever.  I  quite  agree  that  the  rule  of 
law  is,  that  the  Court  will  take  into  con- 
sideration the  circiunstances  that  occur  in 
the  will  shewing  that  there  ought  to  be 
an  implied  gift  to  the  children  from  such 
words.  But  the  rule  is  well  established 
by  numerous  decisions,  that  where  those 
words  occur  alone  they  will  not  imply  or 
justify  the  Court  in  implying  any  gift  to 
the  children.  In  this  case  I  can  see  no- 
thing from  which  we  can  imply  from  other 
parts  of  the  will  a  gift  to  the  children,  or 
which  would  justify  us  in  implying  from 
those  words  a  gift  to  the  children. 

It  is  said  you  ought  to  imply  it  from 
this :  that  the  property  in  question  is  dealt 
with  in  the  residuary  gift  in  a  way  some- 
what different  from  the  way  in  which  the 
testator  deals  with  the  property  in  the 
event  of  his  niece  leaving  no  chil(fren.  To 
my  mind  that  is  not  sufficient.  I  do  not 
think  that  we  ought  to  regard  the  testator 
(11)  11  It.  Chanc.  Rep.  164, 162. 
4H 
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in  making  a  residuary  gifl  as  contemplat- 
ing all  the  events  which  have  happened  in 
oiier  to  bring  the  property  into  the  resi- 
duary gift.  The  residuary  gift  is  put  in 
the  will  by  the  testator  in  order  to  catch 
up  everything,  and  prevent  an  intestacy 
occurring  as  regards  anything  that  may  not 
have  been  effectually  disposed  of  by  the 
will,  and  we  ought  not  to  say  that  in  the 
events  which  have  happened  there  is  such 
an  absurdity  here,  having  regard  to  the 
residuary  gift  and  the  other  gifts  in  the 
will,  as  that  we  cannot  give  the  true  con- 
struction to  the  words  which  have  been 
used  by  the  testator.  In  my  opinion, 
therefore,  the  children  take  no  interest  at 
all.  That  being  so,  the  appellant  must 
succeed,  because  the  residuary  legatees 
will  take  this  property. 

Then  it  is  said  that  only  one  of  the 
residuary  legatees  is  appealing.  Probably 
the  other  residuary  legatee  was  a  little 
afraid  of  the  costs,  and  did  not  take  so 
bold  a  view  of  the  law  as  the  residuary 
legatee  who  has  appealed.  But,  in  con- 
struing this  will,  we  cannot  put  a  different 
construction  upon  that  portion  of  the  will 
as  regards  the  residuaiy  legatee  who  has 
appealed.  In  my  opinion,  we  ought  to 
declare  that,  in  the  events  which  have 
happened,  this  property  has  fallen  into  the 
residuary  bequest. 

BowEN,  L.J.,  after  dealing  with  the 
first  question,  continued :  The  second 
point  is  as  to  the  children.  The  question 
is,  is  it  possible  to  imply  a  gift  to  the 
children  from  these  words,  "and  after 
the  decease  of  my  said  niece  Harriet 
Bawlins,  she  leaving  no  child  or  children, 
I  give,  devise,  and  bequeath  my  freehold 
house,"  and  so  onl  It  is  said  that  you 
are  to  read  into  the  words  in  the  will, 
"  after  the  decease  of  my  said  niece 
Harriet  Rawlins,  she  leaving  no  child  or 
children,"  the  words,  "  I  give  and  devise, 
in  the  event  of  her  having  a  child  or 
children,  a  bequest  to  such  child  or  chil- 
dren." Now  the  rule  of  construction  to 
be  adopted  is  clear.  Many  cajses  may  ap- 
proach the  line  on  the  one  side  or  the 
other,  and  it  is  clearly  immaterial  on  the 
present  occasion  and  unnecessary  to  go 
into  all  the  cases  in  order  to  measure  the 
distance  by  which  each  is  divided  from 


the  central  line  of  interpretation.  The 
rule  or  canon  of  interpretation  is  all  that 
we  have  to  do  with.  That  rule  is  laid 
down  in  the  case  of  EinseUa  v.  Caffery 
(11).  I  take  it  from  that  case,  because  it 
seems  to  be  admitted  that  it  states  cor- 
rectly  the  effect  of  the  authorities  as  fiir 
as  the  principle  of  construction  is  con- 
cerned. The  Master  of  the  Bolls  there 
says :  "  I  apprehend,  therefore,  that  the 
authorities  may  be  classed  under  three 
heads — first,  where  there  is  an  indefinite 
bequest  to  the  parent,  and,  if  he  die  with- 
out having  or  leaving  children,  to  B.  In 
that  case,  it  is  clear  that  the  children  do  not 
take  any  interest  by  implication.  Secondly, 
if  there  is  a  bequest  to  the  parent  for  life, 
and  if  he  die  without  having  or  leaving 
children,  to  B. ;  if  the  parent  dies  leaving 
children,  they  are  not  entitled  by  impli- 
cation. Thirdly,  if,  however,  in  a  case 
such  as  I  have  last  mentioned,  there  are 
matters  on  the  face  of  the  will  to  raise  an 
inference  in  favour  of  the  children,  the 
Co\irt  is  at  liberty  to  consider  these  cir- 
cumstances in  connection  with  the  bequest 
over  in  the  event  of  the  parent  dying 
without  having  or  leaving  children,  al- 
though such  bequest  over,  by  itself,  is  not 
sufficient  to  justify  the  Court  in  inferring 
a  gift  in  favom-  of  the  children."  Taking 
tlmt  to  be  the  rule,  and  neglecting  all  the 
discussion  of  the  various  authorities  with 
the  view  of  seeing  whether  they  have 
been  correctly  decided  as  &lling  on  one 
side  of  the  line  or  the  other,  it  seems  to 
me  we  have  only  to  consider  whether  on 
this  will  there  are  other  matters  disclosed 
upon  the  face  of  it  which  ought  to  lead 
us  to  infer  a  gifl  to  the  children  from 
words  which,  in  themselves,  and  without 
such  matters  of  contextual  importance, 
would  not  be  sufficient  to  justify  us  in 
assuming  that  such  a  gift  was  intended, 
like  the  Lord  Justice,  I  have  scanned 
this  will  carefully,  with  a  desire,  if  pos- 
sible, to  do  justice  to  the  argument  which 
has  been  presented  to  us,  but  it  seems  to 
me  that  the  indications  afforded  by  the 
rest  of  the  will  are  not  sufficient  to  enable 
us  to  say  that  there  is  an  implied  gift  in 
fiivour  of  the  children  without  departing 
from  the  field  of  reasoning  and  entering 
on  the  field  of  conjecture  and  speculation. 
That  is  the  point  at  which  one  must 
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pause,  because  one  has  no  right  to  make  a 
will  for  the  testator  by  conjecture.  I 
therefore  pause  there.  I  do  not  think  it 
is  true  to  say  that  the  testator  must 
always  be  assumed  to  contemplate  all  the 
events  upon  which  the  residuary  clause  in 
the  will  will  come  into  operation.  All  he 
does  is  to  provide  the  clause  in  order  that 
it  may  gather  up  all  the  property  in 
case  of  any  contingencies  which  he  has 
enumerated,  or  any  contingencies  which 
he  may  have  overlooked.  Nor  would 
it  be  true  to  say,  as  Mr.  Marten  con- 
tended, that  it  is  to  be  presumed  that 
the  testator  knew  what  the  true  con- 
struction of  his  will  was.  He,  no  doubt, 
knew  what  he  intended;  but  what  he 
has  said  is  a  matter  for  construction  by 
the  Court.  The  true  construction  to  be 
put  upon  the  will  by  the  Court  depends 
on  whether  he  has  used  language  which  is 
adequate  to  express  his  intentions,  and 
that  is  a  matter  on  which  the  testator  is 
not  necessarily  the  best  judge. 

On  ^the  whole,  with  some  regret,  be- 
cause one  always  regrets  a  decision  on  the 
construction  of  a  will  which  is  based  on 
the  ground  that  the  testator's  meaning  is 
not  sufficiently  expressed,  although  the 
Court  may  well  surmise  that  he  intended 
that  which  the  Court  says  it  cannot 
assume,  I  think  the  learned  Judge  below 
went  too  far  in  his  attempt  to  carry  out 
what  he  presumed,  without,  as  fSar  as  I 
can  see,  sufficient  justification  by  the  will, 
to  be  the  intention  of  the  testator. 

Fry,  L.  J. — I  also  find  myself  unable  to 
agree  with  the  conclusion  which  has  been 
arrived  at  by  the  learned  Judge.  The 
scheme  of  the  testator's  will  is  shortly 
this :  After  certain  specific  bequests,  he 
leaves  the  whole  of  his  real  and  personal 
property  to  his  wife  for  life.  Then  he 
proceeds  to  deal  with  it  in  specific  propor- 
tions. He  does  not  deal  with  it  in  shares, 
but  he  gives  specific  portions  of  his  pro- 
perty to  different  persons.  He  gives  a 
small  gift  of  real  and  personal  property 
to  his  nephew  Samuel  George  Bawlins, 
and  another  gift  to  his  nephew  WHliam 
Waller  Rawlins ;  and  then  he  gives  to  his 
two  nephews  three  houses,  which  he  de- 
clares to  be  "  Upon  trust  to  pay  the  rents 
and  interest  thereof  unto  my  niece  Har- 
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riet  Bawlins,  for  and  during  her  natural 
life,  for  her  own  sole,  separate,  and 
peculiar  use  and  benefit,  and  without 
being  in  anywise  subject  or  liable  to  the 
debts,  control,  or  interference  of  any  hus- 
band with  whom  she  may  intermarry,  and 
her  receipts,  whether  she  shall  be  single 
or  married,  shall  be  good  and  effectual 
releases  and  discharges  for  the  same." 
Pausing  there,  I  must  say  I  have  no 
doubt  at  all  that  that  is  in  itself  a  gift  of 
the  life  interest  to  the  niece,  and  nothing 
more,  and  that  the  testator  has  expressly 
limited  the  duration  of  the  benefit  to  be 
taken  by  his  niece  to  her  life. 

Then  the  testator  goes  on,  in  words  that 
seem  to  me  to  shew  that  what  he  gives  is  a 
re  mainder  and  not  a  defeasance  :  '^  And 
after  the  decease  of  my  said  niece  Harriet 
BawHns,  she  leaving  no  child  or  children, 
I  give,  devise,  and  bequeath  ..."  Then  he 
gives  two  houses,  one  to  one  nephew  and 
one  to  the  other.  Now,  be  it  observed 
that  that  gift  over,  such  as  I  take  it  to  be^ 
follows  the  general  line  of  the  previous  dis- 
positions. The  testator  is  not  giving  his 
property  in  shares  between  the  nephews^ 
but  he  is  giving  a  specific  property  to  the 
one  and  another  specific  property  to  the 
other.  Then  comes  the  general  gift  of  the 
residue  between  these  two  nephews  as 
tenants  in  common.  I  have  already  said 
that  I  cannot  find  in  the  terms  of  the 
disposition  any  indication  of  anything 
more  than  a  life  interest  in  Harriet.  But 
then,  when  I  look  at  the  other  portions 
of  the  will,  I  find  myself  equally  unable 
to  find  anything  from  which  I  ought  to 
enlarge  the  express  life  interest  into  an 
estate  in  fee.  I  cannot  find  anything 
which  ought,  in  my  mind,  to  lead  me  to 
that  conclusion. 

Then  arises  the  second  question,  whe- 
ther the  Court  can  infer  a  gift  to  the 
child  or  children  of  Harriet  by  reason 
of  the  gift  over  being  in  the  event  of 
her  dying  leaving  no  child  or  children. 
The  rule  of  law  appears  to  me  to  be 
plainly  stated,  and  I  adopt  the  statement 
of  it  which  has  been  read  from  the  judg- 
ment of  the  Master  of  the  Rolls  in  Ire- 
land. Then  the  enquiry  comes  to  be  this  : 
Is  there  anything  in  the  wiU  beyond  the 
mere  fact  of  the  gift  over  being  in  the 
event  of  the  niece  leaving  no  child  ot 
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children  which  shews  an  intention  that 
the  child  or  chUdren  shall  takel  The 
only  thing  which  has  or  can  he  relied 
upon  is  this  :  It  is  said  that  the  gifts  over 
are  so  inconsistent  and  absurd  that  it  is 
impossible  for  the  Court  to  allow  them  to 
take  effect.  It  is  said  that  the  gifts  over 
go  in  this  way — first,  in  the  event  of  the 
niece  dying  leaving  no  child  or  children, 
one  house  to  one  nephew  and  the  other 
houses  to  the  other  nephew,  and  in  the 
event  of  the  niece  leaving  children,  then 
to  them  equally  as  tenants  in  common. 
That,  no  doubt,  seems  to  be  a  somewhat 
eccentric  disposition,  but  I  think  it  is  ex- 
plained by  the  general  scope  of  the  will 
to  which  I  have  referred.  The  testator 
is  anxious,  whenever  he  contemplates  a 
particular  gift  taking  effect,  to  determine 
which  house  or  which  mortgage  is  to  be 
taken  by  one  nephew  and  which  by  the 
other,  and  it  is  only  as  a  last  resource, 
when  he  is  sweeping  up  everything  into 
the  residuary  bequest,  that  he  divides  his 
property  equally  between  them  as  tenants 
in  common.  That  may  be  an  unwise  or 
silly  mode  of  proceeding,  but  it  is  one 
which  is  intelligible  as  long  as  the  testa- 
tor's mind  is  directed  to  a  particular  con- 
tingency. He  likes  the  idea  of  disposing 
of  his  property  in  particular  proportions, 
and  not  in  reference  to  shares ;  and  it  is 
only  when  he  has  exhausted  the  whole  of 
that  series  of  dispositions  that  he  gives 
the  residue.  Therefore  I  am  unable  to 
find  in  that  anything  which  ought  to  lead 
me  to  infer  that  the  children  are  to  take 
in  the  event  of  there  being  such  an  appor- 
tionment. I  will  only  make  one  further 
observation  with  regard  to  the  authorities, 
and  that  is  this  :  that  it  appears  to  me 
that  the  authorities  clearly  shew  that  the 
mere  feet  that  there  is  a  gift  over  on  the 
death  of  a  parent  leaving  no  child  cannot 
raise  by  itself  any  implication  that  the 
children  are  to  take,  and  that  that  line  of 
authorities  goes  back  earlier  than  any 
case  to  which  our  attention  was  called. 
In  the  case  of  Greene  v.  Ward  (12),  de- 
cided by  the  Master  of  the  Rolls  in  the 
year  1826,  he  states  the  proposition  of 
law  to  be  this :  "  If  a  sum  of  money  is 
bequeathed  to  A.   B.  for  life,  and  if  he 

(12)  1    Russ.    262;   4    Law    J.    Rep.   (o.s.) 
Chanc.  09. 


dies  leaving  no  issue,  then  to  another, 
that  does  not  raise  any  implication  in 
fevour  of  the  issue  of  A.  B.,  although  if 
he  does  leave  issue,  the  gift  over  does  not 
take  effect.''  That  case  was  affirmed  by 
Lord  Lyndhurst  on  appeal.  Whether 
that  particular  proposition  was  affirmed 
or  not  I  know  not,  but  the  case  has  been 
cited  for  that  purpose,  and  has  been  con- 
sidered as  an  authority  from  the  year 
1826  down  to  the  present  time.  There- 
fore, as  to  the  general  proposition  of  law, 
no  question  can  be  nused,  and  has  not 
been  raised,  in  this  case.  I  have  looked 
to  see  whether  there  are  any  circumstances 
from  which  I  can  infer  that  the  children 
are  to  take,  beyond  the  mere  gift  over,  and 
I  can  find  none. 

Solicitors — Moon  &  Gilks,  for  appellant  and 
trustees  of  W.  W.  Rawlins,  jun. ;  Law  & 
Worssam,  for  Julia  Josephine  Scal6  and  B.  A.  T. 
Scal6 ;  A.  Scott  Lawson,  for  Aubrey  Spencer ; 
Gasquet  &  Metcalfe,  for  executors  and  trus- 
tees of  Mrs.  Spencer's  first  will;  A.  Scott 
Lawson,  for  executors  and  trustees  of  Mrs. 
Spencer's  second  will ;  Dangerfield  &  Blythe, 
for  A.  Pyke,  incumbrancer ;  F.  A.  J.  Oliver, 
for  F.  H.  Rawlins,  other  trustee,  and  executors 
of  W.  W.  Rawlins  the  younger. 


[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.^ 
Fry,  L.J. 

Lopes,  L.J.    \ln  re  head's  trustees,  and 
1890,       I     macdonald's  contract. 
June  30. 
July  L 

Will — Charge  of  Debts  on  Real  Estate — 
Devise  of  Real  Estate  to  Trustees — AuthO' 
rity  to  Trustees  to  adjust  and  pay  all 
Cluirtis  upon  Testator's  Estate — Potcer  of 
Sale,  22  <L'  23  Vict  c.  35.  s.  lA—V&ndor 
and  Purchaser — Sale  by  Trustees  with  no 
hnmediate  Power  of  Sdle — Offer  to  make 
Title  witli  Concurrence  of  Beneficiaries. 

Testator,  who  died  on  the  7th  of  Novem- 
ber,  1889,  by  his  will,  gave  certain  real 
estate,  and  also  the  residue  of  his  estate  o/ 
whatever^  nature  to  two  persons  upon  cer- 
tain trusts,  and  lie  authorised  his  said 
trustees  or  trustee  to  release  or  compound 
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amy  debts  awing  to  him  or  his  estatCf  or 
to  give  time,  or  take  securiti/for  paj/ment, 
''  arid  to  adjvst  and  pay  aU  claims  made 
upon  my  estateJ*  The  ttoo  trustees  were 
appointed  execiUors  of  the  will: — Held, 
that  the  wiU  did  not  create  a  charge  oj 
debts  upon  the  real  estate. 

Trustees  and  executors  entered  into  a  conr 
trcut  for  the  sale  of  part  of  their  testator*s 
real  estatSy  under  ^e  belief  which  proved  to 
be  erroneous,  that  they  had  an  immediate 
power  of  sale.  The  purchaser  objected  to 
the  tide;  amd  aftef  the  time  fixed  for  com- 
pletion  had  passed,  the  vendors  offered  to 
obtain  the  concurrence  of  tfie  beneficiaries, 
and  make  a  title  in  thut  way : — Held, 
that  the  purchaser  could  not,  after  the 
time  for  completion  was  passed,  be  compelled 
to  uQce  a  tide  which  was  different  from  that 
which  he  had  agreed  to  take,  and  which 
required  investigation;  and  that  the  vendors 
must  repay  to  him  the  deposit  that  he  had 
paid,  with  interest,  and  pay  his  costs  of 
investigating  t/te  title. 

Decision  of  Chitty,  J.,  affirmed. 

This  was  an  appeal  from  the  decision 
of  Chitty,  J.,  upon  a  summons  taken  out 
under  the  Vendor  and  Purchaser  Act, 
1874,  by  James  Macdonald,  who  had 
agreed  to  purchase  certain  real  estate 
from  the  trustees  of  the  will  of  the  late 
W.  H.  Head,  asking  for  a  declaration 
that  a  good  title  to  the  property  had  not 
been  shewn  in  accordance  with  the  con- 
tract and  the  particulars  and  conditions 
of  sale;  and  that  the  vendors  might  be 
ordered  to  repay  to  the  applicant  his 
deposit  money,  with  interest  at  five  per 
cent.,  and  to  pay  the  costs  of  investigating 
the  title  and  consequent  thereon,  and  the 
costs  of  the  application. 

The  testator,  who  died  on  the  7th  of 
November,  1889,  by  his  will  dated  the 
19th  of  August,  1871,  gave  and  devised 
all  his  real  estate  at  Egham  and  Sunning- 
dale,  and  all  the  rest,  residue,  and  re- 
mainder of  his  estate  and  effects,  of  what- 
ever nature  or  kind  the  same  might  be, 
to  Philip  Head  and  John  Walker,  their 
heirs,  executors,  and  administrators,  upon 
trust  as  to  his  i*eal  estate  to  pay  the  rents 
thereof,  together  with  the  income  of  his 
personal  estate,  unto  his  wife  during  her 
life ;  and  after  her  decease,  upon  trust  to 


sell  his  said  real  estate,  and  such  part  of 
his  personal  Estate  as  should  not  consist 
of  money,  and  invest  the  money  arising 
therefrom,  and  hold  the  resulting  income 
thereof  in  trust  for  all  his  children  who 
being  sons  should  attain  twenty-one,  or 
being  daughters  should  attain  that  age  or 
marry,  in  equal  shares.  And  he  thereby 
authorised  his  said  trustees  or  trustee  to 
release  or  compound  any  debts  owing  to 
him  or  to  his  estate,  or  to  give  time  for 
payment,  or  to  take  such  security  for  pay- 
ment, "and  to  adjust  and  pay  all  claims 
made  upon  my  estate,"  and  generally  to 
act  in  the  premises  as  his  said  trustees  or 
trustee  should  in  their  or  his  discretion 
think  fit.  And  he  appointed  the  said 
Philip  Head  and  John  Walker  to  be 
executors  of  his  will. 

In  December,  1889,  the  trustees  put 
up  the  property  for  sale  by  public  auction, 
it  being  stated  on  the  particulars  that  the 
sale  was  by  order  of  the  executors  of  the 
late  Mr.  W.  Head.  The  day  fixed  for 
completion  was  the  24th  of  January, 
1890. 

On  the  17th  of  December,  Macdonald 
signed  the  agreement  for  the  purchase, 
and  paid  his  deposit.  After  receiving 
the  abstract,  the  purchaser's  solicitors 
objected  that  the  vendors  could  not  then 
make  a  title,  as  the  testator's  widow  was 
still  living,  and  their  trust  for  sale  did 
not  arise  under  the  will  until  after  her 
death.  To  this  the  vendors'  solicitors 
replied  that  Mrs.  Head  would  concur  in 
the  sale,  and  surrender  her  life  interest. 
They  stated  that  the  estate  was  insolvent, 
and  that,  therefore,  neither  the  tenant 
for  life  nor  the  remaindermen  had  any 
beneficial  interest  in  the  property. 

On  the  7th  of  January,  1890,  the  pur- 
chaser's solicitors  declined  the  title,  on 
the  ground  that  the  trustees  could  not, 
with  Mrs.  Head's  concurrence,  anticipate 
the  time  for  sale,  and  asked  for  an  autho- 
rity to  the  auctioneers  to  repay  the  de- 
posit; and  again  on  the  21st  they  asked 
for  a  cheque  for  the  deposit,  and  their 
charg&s  in  the  matter.  On  the  29th  of 
January,  the  vendors'  solicitors  offered  to 
obtain  the  concurrence  of  all  the  benefici- 
aries, who  were  alleged  to  be  sui  juris)  but 
the  purchaser  declined  to  take  such  a  title, 
as  not  being  that  which  was  offered  by 
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the  particulars  and  conditions  of  sale,  and, 
the  deposit  not  being  rettimed,  he  took 
out  the  summons. 

On  the  24th  of  March,  1890,  Chitty,  J., 
in  chambers,  made  an  order  as  asked  by 
the  summons.  The  vendors,  on  the  18th 
of  April,  1890,  moved  in  Court  to  dis- 
charge that  order ;  but  the  Judge  declined 
to  make  any  order,  but  that  the  vendors 
should  pay  the  costs  of  the  motion.  The 
vendors  appealed. 

Cozena-Hardy^  Q.C.f  and  0,  L,  Clare, 
for  the  appellants. — ^The  estate  is  insol- 
vent, and  the  realty  is  being  sold  for  the 
purpose  of  paying  debts.  The  will  creates 
a  charge  of  debts  upon  the  real  estate,  so 
that  the  trustees  have  power  to  sell  it 
under  section  U  of  22  &  23  Vict.  c.  35, 
and  they  can  make  a  title  in  that  way. 
The  words  giving  the  trustees  authority 
to  adjust  and  pay  all  claims  upon  the 
estate  are  equivedent  to  a  direction  to  pay 
debts,  which  clearly  creates  a  charge  of 
debts  upon  real  estate.  There  is  no  actual 
decision  that  words  such  as  these  create  a 
charge  of  debts  upon  real  estate,  but  we 
submit  that  they  do,  as  much  as  a  direc- 
tion to  pay  debts.  The  trustees  cannot 
act  under  the  authority  given  to  them  un- 
less they  have  a  power  of  sale.  An 
immediate  power  of  sale  for  payment  of 
debts  is  not  inconsistent  with  the  power 
to  sell  after  the  widow's  death. 

Even  if  the  trustees  cannot  make  a  title 
in  this  way,  as  all  the  beneficiaries  will 
concur,  they  can  now  give  a  good  title  in 
that  way. 

JRomer,  Q.C,  and  Strickland,  for  the 
respondent. — ^These  words  do  not  create  a 
charge  of  debts  on  the  real  estate.  They 
are  a  mere  common  form  to  give  the 
trustees  power  to  do  what  all  trustees  are 
now  empowered  to  do  by  section  37  of  the 
Conveyancing  Act,  1881.  The  testator 
has  given  the  trustees  an  express  power  of 
sale,  not  to  arise  until  after  the  death  of  his 
widow ;  he  clearly  did  not  intend  that  they 
should  sell  before  that.  As  to  the  second 
point,  we  cannot  be  made  to  take  a  title 
fix)m  the  beneficiaries,  when  we  have  con- 
tracted to  take  a  different  one — ^that  is,  one 
from   the  vendors — Farrer  v.  ^ash  (1), 

(1)  35  Beav.  167. 


Brewer  v.  Broadwood  (2),  and  In  re 
Bryant  and  BofrninghomiB  Vontract  (3). 

It  was  not  until  the  29th  of  Januaiy, 
after  the  time  fixed  for  completion  was 
passed,  that  they  told  us  that  they  would 
get  the  concurrence  of  the  beneficiaries, 
and  then  they  only  said  that  they  would 
get  it,  not  that  they  had  got  it.  They 
cannot  make  a  fr-esh  title  in  that  way. 

Cozena-Ha/rdy,  Q,C.,  in  reply. — The 
trustees  took  under  the  will  both  real  and 
personal  property  blended  together  as  one 
fund,  and  they  were  to  pay  all  claims 
made  upon  *'my  estate.''  The  words 
"  authorise  and  empower  "  have  been  held 
to  create  a  trust — Brown  v.  Higgs  (4). 

Cotton,  L.J. — It  is  said  that  the 
vendors  can  make  a  good  title  to  this 
property,  as  they  have  power  to  sell  the 
testator's  real  estate,  by  reason  of  there 
being  a  charge  of  debts  upon  it  made  by 
the  will.  Does  the  will  create  such  a 
charge  f  It  contains  no  direction  or  trust 
to  pay  debts,  but  only  an  authority  to  ad- 
just and  pay  all  claims  made  upon  the 
testator's  estate.  No  case  has  been  cited 
in  which  it  has  been  held  that  a  mere 
authority  to  pay  debts  amounts  to  a 
charge  of  debts  upon  real  estate ;  and,  on 
the  true  construction  of  this  will,  I  do  not 
think  that  it  creates  any  such  charge. 
All  that  it  does  is  to  give  to  the  trustees 
power  to  decide  what  are  to  be  recognised 
as  debts — that  is,  if  there  should  be  any 
doubt  whether  any  particular  daim  ought 
to  be  recognised  as  a  debt,  they  can  deter- 
mine that  under  the  authority  which  Uie 
testator  gives  to  them ;  but  that  does  not 
enable  them  to  make  any  property  liable 
for  debts  which  would  not  otherwise  be 
liable. 

I  do  not  think,  on  the  view  which  I 
take  of  this  will,  that  I  need  go  into  the 
authorities  which  have  been  cited.  If 
there  were  any  cases  exactly  like  this,  we 
might  perhaps  be  bound  by  them ;  but  it 
seems,  though  somewhat  remarkable  that 
it  should  be  so,  that  the  point  has  not 
before  been  raised.  Where  a  testator 
directs  his   debts  to  be  paid,  that  im- 

(2)  62  Law  J.  Bep.  Chanc.  136 ;  Law  Bep. 
22  Oh.  D.  105. 

(3)  Law  Bep.  44  Ch.  D.  218. 

(4)  4  Vea  708. 
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poees  upon  his  executors  or  trustees  a 
duty  to  pay  theniy  which  enables  them  to 
sell  the  real  estate  for  that  purpose ;  but 
the  words  here  do  not,  I  think,  create  any 
such  charge  so  as  to  enable  the  trustees 
to  sell  the  real  estate ;  they  only  give  them 
power  to  settle  what  are  debts,  which 
they  can  pay  out  of  any  funds  in  their 
hands  liable  for^payment  of  them.  As  to 
the  second  point,  after  objection  has  been 
made,  the  vendors  say  they  can  make  a 
good  title  if  the  beneficiaries  concur. 
They  are  the  remaindermen,  the  children 
of  the  tenant  for  life,  and  it  is  not 
even  now,  it  seems,  ascertained  for  cer- 
tain whether  they  will  concur ;  and  even 
if  they  would,  the  title  offered  would 
not  be  the  title  of  the  vendors,  but  of  the 
remaindermen,  which  would  have  to  be 
investigated  before  it  was  accepted.  A 
case  was  cited  which  was  somewhat  in 
point,  In  re  Bryant  and  Bamingham^a 
Contract  (3),  where  vendors  who  had 
agreed  to  sell  land  as  trustees  for  saJe, 
upon  the  purchaser  objecting  to  the  title 
on  the  ground  that  they  had  no  power  of 
sale  until  the  death  of  an  existing  tenant 
for  life,  offered  to  procure  a  conveyance 
from  the  tenant  for  life  under  the  powers 
of  the  Settled  Land  Act.  The  purchaser 
declined  to  enter  into  any  fresh  arrange- 
ment, and  it  was  held  by  this  Court  that 
he  could  not  be  compelled  to  take  a  title 
different  from  that  which  he  had  agreed 
to  take.  In  the  present  case,  even  if  all 
the  remaindermen  were  able  and  willing 
to  concur,  the  purchaser  would  get  a  dif- 
ferent title  from  that  which  he  had  con- 
tracted for.  In  my  opinion  he  is  not 
obliged  to  take  such  a  title,  and  the  appeal 
fails. 

Fry,  L.  J. — ^The  clause  of  the  will  upon 
which  the  first  point  arises  is,  with  regard 
to  the  general  scope  of  it,  what  is  some- 
times called  a  mandatoiy  clause.  The 
general  object  of  it  is  to  fiicilitate  the 
winding-up  of  the  estate.  The  question 
is  whether  the  words  amount  to  a  charge 
of  debts  upon  the  real  estate,  and  I  have 
come  to  the  conclusion  that  they  do  not. 
Their  true  object  is  to  give  the  trustees 
authority  to  determine  what  claims  are  to 
be  paid,  and  enable  them  to  pay  what 
they  determine  ought  to  be  paid  out  of 


any  funds  that  they  may  have  applicable 
for  that  purpose,  so  that  they  could  pay 
any  claims  that  there  might  be  against 
the  real  estate  out  of  that  estate,  and  any 
claims  that  there  might  be  against  the 
personal  estate  out  of  that.  I  cannot  find 
anything  in  the  will  which  enlarges  the 
fund  out  of  which  debts  are  to  be  paid. 
I  think  it  is  worthy  of  observation,  con- 
sidering the  number  of  cases  of  this  de- 
scription that  there  has  been,  that  there 
is  no  case  where  words  of  this  kind  have 
been  held  to  create  a  charge  upon  real 
estate. 

As  to  the  second  point,  the  vendors  say 
that  they  can  obtain  the  concurrence  of 
all  the  beneficiaries  and  so  make  a  good 
title.  I  am  by  no  means  clear  that  if  that 
had  been  done  at  an  early  stage  of  the 
negotiations,  and  the  beneficiaries  had  in 
&ct  agreed  to  concur,  and  the  purchaser 
had  had  an  opportunity  of  investigating 
their  title,  the  vendors  could  not  have  en- 
forced the  contract,  but  it  is  not  necessary 
to  decide  that.  The  time  fixed  for  the 
completion  of  the  contract  was  the  24th 
of  January,  and  on  the  7th  the  purchaser's 
solicitor  put  an  end  to  it,  and  demanded 
repayment  of  the  deposit,  on  the 
ground  that  no  good  tftle  to  the  property 
had  been  shewn.  After  that,  nothing  was 
done  for  some  time,  and  it  was  not  until 
the  29th  of  January  that  the  vendors  told 
the  purchaser  that  they  would  obtain  the 
concurrence  of  the  beneficiaries ;  but  they 
produced  no  evidence  that  the  consent  of 
the  beneficiaries  to  such  a  course  had 
been  obtained,  and  it  now  turns  out  that, 
by  reason  of  the  absence  of  one  of  them 
in  Australia,  they  were  unable  at  that 
time  to  obtain  it.  It  is  said  that  they 
have  since  been  able  to  obtain  it ;  but  that 
is  too  late.  The  vendors  cannot  force 
upon  the  purchaser  a  title  which  re- 
quires investigation,  when  the  piux^haser 
has,  before  the  time  fixed  for  completion, 
put  an  end  to  the  contract  so  far  as  he 
was  able  to  do  so. 

Lopes,  L.J. — In  my  opinion  this  will 
creates  no  charge  of  debts  upon  the  real 
estate,  but  merely  gives  the  trustees 
authority  to  pay  the  debts  out  of  any  fund 
which  they  may  have  liable  for  that  pur- 
pose, without  in  any  way  enlarging  that 
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fund.  Upon  the  first  point  the  appellants 
fai].  As  regards  the  second  point,  they 
say  they  can  make  a  good  title  by  the 
concurrence  of  the  beneficiaries ;  but  it  is 
not  clear  that  the  beneficiaries  have  not 
incumbered  their  interests,  nor  that  the 
vendors  had  obtained  their  consent  to 
make  the  proposal.  The  vendors  have 
not  shewn  a  good  title,  and  the  decision 
appealed  from  was  right.  The  appeal 
must  be  dismissed,  with  costs. 


Solicitors — BartoD,  Yeates,  Harb  &  Barton, 
agents  for  Home  &  Engall,  Staines,  for  trus- 
tee of  Head ;  Boy,  and  Cartwright,  for  Mac- 
donald. 


THE        WINDHILL         LOCAL 
BOARD  V,    VINT. 


[IN  THE  CHAKCKRY  BI VISION   AND   IN 
THE  COUET  OF  APPEAL.] 
Stirling,  J.  . 
1890. 
March  11,  12. 

May  13. 
Cotton,  L.J. 
Fry,  L.  J. 
Lopes,  L.J. 
July  17.      ^ 

Agreetnent  —  Validity  —  Illegal  Con- 
sideration— Public  Offence — Compromise — 
Stifling  a  Prosecution. 

At  the  trial  of  the  defendants  on  the  pro- 
secution  of  the  plaintiffs  for  obstructing  a 
highvxiy,  an  agreement  was  entered  into 
between  the  parties^  with  the  approval  of  the 
Courts  that  the  defendants  should  restore 
the  highway,  and  that  in  the  meantime  t?ie 
indictm^}U  sJwuld  lie  in  the  office,  and  that 
on  Hie  faljilmeivt  of  the  agreement  tfie  plain- 
tiffs should  consent  to  an  acquittal.  In 
pursuance  of  this  agreemsnt  tJie  def&ndants 
covenanted  to  restore  Hie  highway : — Held 
(affirming  the  decision  of  Stirling,  J.), 
that  the  covenant  was  founded  on  an  illegal 
consideration,  and  wa^  void, 

Keir  v,  Leeman  (9  Q.B.  Rep.  371 ;  15 
Law  J.  R«p.  Q.B.  360)  followed  and  ap- 
proved. 

Dictum  o/*  James,  L.J.,  in  Fisher  v.  The 
Apollinaris  Company  (44  Law  J.  Rep. 
Chanc.  500,  502;  Law  Rep.  10  Chanc. 
297,  302)  not  followed. 


This  was  an  action  by  the  Windhill 
Local  Board  against  William  Horsfall 
Vint  and  Samuel  Walter  Vint  for  specific 
performance  of  a  covenant  contained  in 
an  indenture  dated  the  9th  of  November, 
1880 ;  or,  in  the  alternative,  for  damages 
for  breach  of  the  covenant.  The  de- 
fence was  that  the  covenant  was  entered 
into  for  an  illegal  consideration.  At 
the  Leeds  Summer  Assizes  in  1880  the 
defendants  were  indicted  on  the  prose- 
cution of  the  plaintifis  for  obstructing  a 
highway  called  Gaisby  Lane,  within  the 
district  of  Windhill,  in  the  county  of  York, 
and  a  certain  footpath  leading  into  Gaisby 
Lane,  by  digging  and  excavating  a  stone 
quarry  to  a  great  depth  for  the  whole 
width  of  the  said  highway.  The  defen- 
dants pleaded  "  not  guilty."  By  a  memo- 
randum in  writing,  signed  by  the  solicitors 
for  the  plaintifi&  and  defendants  respec- 
tively, and  initialled  by  their  respective 
counsel,  and  dated  the  4  th  of  August,  1880, 
it  was  agreed  (subject  to  the  approval  of 
the  Court)  between  the  plaintiff  board  and 
the  defendants — 1.  That  the  defendants 
should,  within  the  term  of  seven  years 
from  the  date  of  the  memorandum,  restore 
Gaisby  Lane  between  certain  points,  and 
make  such  road  at  least  ten  yards  in 
width.  4.  That  on  the  foregoing  condi- 
tions the  board  would  concur  in  any 
necessary  steps  for  stopping  up  a  certain 
footpath  (being  the  footpath  referred  to  in 
the  indictment) ;  and  5.  That  the  said  in- 
dictment should  lie  in  the  office  as  a  secu- 
rity for  the  observance  of  the  terms  of 
the  agreement  now  in  statement,  which 
should  also,  if  required  by  either  party,  be 
embodied  in  a  deed  between  the  toard 
and  the  defendants  and  George  Vint,  the 
father  of  the  defendants,  and  that  when 
the  said  terms  were  fulfilled  a  verdict  of 
"  not  guilty  "  should  be  consented  to  by 
the  plaintiff"  board.  At  the  trial  the  Court 
approved  of  the  terms  contained  in  the 
memorandum,  and  ordered  that  the  in- 
dictment should  lie  in  the  office  ac- 
cordingly. 

The  provisions  of  this  memorandum 
were  embodied  in  an  indenture  of  the  9th 
of  November,  1880,  which  contained  a 
covenant  by  the  defendants  to  restore 
Gaisby  Lane  within  the  term  of  seven 
years,  to  be  computed  from  the  4th  of 
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August,  1880,  and  to  make  such  road  of 
the  uniform  width  of  ten  yards  at  the 
least.  The  seven  years  elapsed  without 
the  defendants  having  restored  the  high- 
way, and  accordingly  this  action  was  com- 
menced. 

From  the  evidence  adduced  by  the  de- 
fendants at  the  trial,  it  appeared  that 
George  Vint,  the  father  of  the  defendants, 
formerly  carried  on  business  in  partner- 
ship with  his  brothers  under  the  firm  of 
George  Vint  <k  Brothers ;  and  that  in  1861 
the  firm  began  to  work  two  quarries  on 
the  east  and  west  sides  of  the  highway 
in  question.  The  quarry  on  the  west  side 
of  the  road  was  held  under  a  lease  for 
thirty  years  from  April,  1860  ;  the  quarry 
on  the  east  side  was  originally  also  held 
under  a  lease,  but  in  1864  or  1865  the 
firm  acquired  the  freehold.  Some  time 
about  1861  an  arrangement  was  made 
between  the  then  highway  board  for  the 
district  (of  which  George  Vint  was  a 
member)  and  the  firm  that  the  latter 
should  divert  the  highway  in  question, 
and  should  be  at  Uberty  to  work  the 
stone  under  the  highway.  A  diverted 
road  was  accordingly  constructed  at  the 
expense  of  the  firm ;  but  the  diversion 
was  never  legally  carried  into  eflfect,  and 
Gaisby  Lane  continued  to  be  a  public 
highway.  In  1873  George  Vint's  part- 
ners retired,  and  he  thereupon  became 
sole  owner  of  the  quarries,  and  continued 
to  carry  on  business  'without  a  partner 
until  1878,  when  he  also  retired,  being 
succeeded  by  his  two  sons,  the  present 
defendants,  to  whom  he  agreed  to  give  a 
lease  of  the  quarry  on  the  east  side  of 
the  road  for  ten  years.  It  was  admitted 
by  the  defendant  Samuel  Walker  Vint, 
in  answer  to  questions  put  by  his  own 
counsel,  that  in  1880  he  and  his  brother 
were  working  the  quarry  on  the  site  of 
the  road. 

Graham  Hastinga^  Q-C,  and  Bardswell, 
for  the  plaintifis. 

FUcJier,  Q.C.,  and  2?.  Cunning Jiam  Glen, 
for  the  defendants. — ^We  submit,  fii'st, 
that  the  agreement  is  founded  on  an 
illegal  consideration,  and  void ;  secondly, 
that  it  is  not  an  agreement  capable  of 
specific  performance ;  thirdly,  that  the 
plaintifEs  have  suffered  no  damage.  Upon 
YOL.  69.— Chaho. 
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the  first  point  we  say  that  this  is  an 
agreement  to  compromise  an  offence  of 
a  public  nature,  and  is,  consequently, 
illegal;  and  it  is  not  made  legal  by  the 
approval  of  the  Court.  The  object  of  the 
agreement  is  to  stifle  a  prosecution — 
Keir  V.  Leeman  (1),  Johnson  v.  Ogilhy  (2), 
and  WiUiama  v.  Bayley  (3). 

[Stirling,  J.,  referred  to  FaHowes  v. 
Taylor  (4).] 

That  case  is  overruled  by  Keir  v.  Lee- 
man (1). 

[Stirling,  J.,  referred  to  the  dictum  of 
James,  L.J.,  in  Fisher  v.  The  ApoUinaris 
Company  (5),  to  the  effect  that  the  com- 
promise of  an  indictment  for  the  non- 
repair of  a  highway  was  good.] 

That  dictum  cannot  overrule  the  ex- 
press decision  of  the  Court  of  Exchequer 
Chamber,  and  it  is  met  by  the  observations 
of  the  same  learned  Judge  in  Whitmiore 
V.  Farley  (6),  where  Keir  v.  Leeman  (1)  is 
referred  to  with  approval. 

The  compromise  of  the  prosecution 
must  be  considered  as  complete  at  the 
moment  when  the  agreement  is  made — 
TJie  Queen  v.  Burgess  (7). 

Hastings,  Q.C,  in  reply. — ^The  decision 
o£  Keirv.  Leeman  (!)  has  no  bearing  on 
this  case.  Here  there  has  been  no  acquittal, 
and  no  forbearance  on  the  part  of  the 
plaintiffs,  except  that  the  trial  has  been 
adjourned  with  the  consent  of  the  Judge. 
No  case  has  been  cited  impeaching  the 
validity  of  an  agreement  where  the  indict- 
ment is  ordered  to  remain  in  the  office  to 
see  whether  the  defendant  is  going  to 
purge  his  offence.  The  only  object  of  the 
indictment  was  to  have  the  law  obeyed, 
and  that  was  the  object  of  the  agreement. 
This  is  not  a  case  of  stifling  a  prosecution. 
Fallowes  v.  Taylor  (4)  is  still  a  binding 
authority.  So  is  the  dictum  of  James, 
L.J.,  in  Fisher  v.  The  ApoUinaris  Com- 
pany (5).     There  is  no  contradiction  be- 


(1)  e  Q.B.  Rep.  308  ;  9  ibid.  371 ;  13  Law  J. 
Rep.  Q.B.  359  ;  15  ibid.  360. 

(2)  3  P.  Wms.  277. 

(3)  35  Law  J.  Rep.  Chanc.  717 ;   Law  Rep. 
1  E.  &  L  App.  200,  213. 

(4)  7  Term  Rep.  475. 

(6)  44  Law  J.  Rep.  Chanc.  500,  602 ;    Law 
Rep.  10  Chanc.  297,  302. 

(6)  29  W.  R.  826. 

(7)  Law  Rep.  16  Q.B.  D.  141, 141. 
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tween  that  case  and  WInimore  v.  Farley 
(6),  which  was  a  case  of  compounding  a 
felony. 

The  following  authorities  were  cited  on 
the  other  questions  in  the  case — Gervais 
V.  Edwards  (8),  Blackett  v.  Bates  (9),  TJie 
South  Wales  liailioay  Coynpany  v.  Wythes 
(10),  Bolls  V.  The  Vsstry  of  St.  George  the 
Martyr,  South wark  (11),  Mosely  v.  Virgin 
(12),  and  Davies  v.  Underwood  (13). 

Cur.  adv,  vidt. 

Stirling,  J.  [after  stating  the  facts, 
continued  :] — It  appears  from  the  evidence 
of  Samuel  \Valker  Vint  that  there  was  no 
real  defence  to  the  indictment ;  and  if  the 
defendants  had  either  pleaded  guilty  or 
been  found  guilty,  different  courses  might 
have  been  taken  which  would  substantially 
have  had  the  effect  of  securing  that  which 
the  plaintiffs  have  attempted  to  secure  by 
means  of  the  deed.  It  appears  from  the 
case  of  27ie  King  v.  Incledon  (14)  that 
when  a  defendant  upon  such  an  indict- 
ment has  been  found  guilty,  judgment 
may  be  postponed,  and  if  it  appears  to  the 
Court  by  whom  the  judgment  is  about  to 
be  given  that  the  defendant  has,  when  the 
judgment  comes  on,  sufficiently  repaired 
the  highway  in  the  meantime  so  as  to 
abate  the  nuisance,  the  Court  may  give 
judgment  that  it  is  satisfied  that  the  nuis- 
ance has  been  abated,  and  may  inflict  a 
nominal  fine  in  discharge  of  the  defen- 
dant. That  is  one  of  the  courses  that 
may  be  taken.  Another  course  may  be 
taken  under  the  5th  &  6th  Will.  4.  c.  60. 
s.  96,  which  provides  that  no  fine,  issue, 
penalty,  or  forfeiture  for  not  repairing  the 
highway,  or  not  appearing  to  any  indict- 
ment for  not  repairing  the  same,  shall 
hereafter  be  returned  into  the  Court  of  Ex- 
chequer or  other  Court,  but  shall  be  levied 
by  and  paid  into  the  hands  of  such  person  re- 
siding in  or  near  the  pai-ish  where  the  road 

(8)  2  Dr.  &  W.  80. 

(9)  35  Law  J.  Hep.  Chanc.  324;   Law  Rep. 
1  Chanc.  117. 

(10)  1  Kay  &  J.  186 ;  5  De  Gex,  M.  &  G.  880 ; 
24  Law  J.  Kep.  Chanc.  1 ;  ibid.  87. 

(11)  49  Law  J.  Rep.  Chanc.  691 ;  Law  Rep. 
It  Ch.  D.  786. 

(12)  3  Ves.  184. 

(13)  2  Hurl.  &  N.  570 ;  27  Law  J.  Eep.  Excb. 
113. 

(II)  13  East,  164. 


shall  lie,  as  the  Justices  or  Court  imposing 
such  fines,  issues,  penalties,  or  forfeitures, 
shall  order  and  direct,  to  be  applied  to- 
wards the  repair  and  amendment  of  such 
highway.  So  that  it  would  have  been 
possible  to  inflict  a  fine  of  sufficient 
amount  to  secure  the  repair  and  amend- 
ment of  the  highway,  and  it  might  have 
been  efiectually  so  applied.  Of  course,  a 
third  course  was  open — ^namely,  that  the 
Coiu:t  might  have  considered  that  the 
case  was  one  in  which  a  ^e  ought  not  to 
be  inflicted,  but  that  a  sterner  penalty 
ought  to  be  applied. 

I  cannot  think  that  there  is  any  ground 
for  supposing  that  it  was  intended  by  the 
agreement  of  the  4th  of  August,  1880,  to 
do  anything  that  was  unlawful.  I  believe 
that  that  agreement  was  come  to  solely  in 
order  to  avoid  the  appearance  of  harsh 
conduct  on  the  part  of  the  public  body 
which  instituted  the  proceedings.  I  have 
no  doubt  that  the  facts  were  fully  brought 
to  the  knowledge  of  the  presiding  Judge, 
and  I  think  that  his  approval,  given  under 
such  circumstances,  was  strong  evidence 
of  the  good  faith  of  the  parties.  Never- 
theless, neither  the  good  intentions  of 
the  prosecutor  and  defendant,  nor  the 
approval  of  the  Judge,  can  avail  i£^  in 
fact,  the  consideration  for  the  agreement 
is  illegal.     See  Xeir  v.  Leeman  (1). 

Now,  part  of  the  consideration  for  the 
promise  of  the  defendants  was  the  agree- 
ment of  the  plaintiff  (the  prosecutors  in 
the  indictment)  that  when  and  so  soon 
as  the  stipulations  thereinbefore  con- 
tained had  been  fulfilled,  they  would  con- 
sent to  a  verdict  of  "  Not  guilty "  being 
entered  on  the  indictment.  It  was  alleged 
that  this  was  not  a  lawful  promise.  In 
the  case  of  Fallowes  v.  Taylor  (4),  a  bond 
was  given  to  an  individual  conditioned  to 
be  void,  if  the  obligor  (on  the  obligee's 
agreeing  not  to  prosecute  him)  should 
remove  certain  public  nuisances,  and  not 
erect  any  others  of  the  same  kind.  The 
plaintift",  to  whom  the  bond  was  given,  i»-as 
a  clerk  of  the  peace  for  the  county  of 
Hereford,  who  had  been  directed  by  the 
magistrate  to  prosecute  all  persons  who 
erected,  kept,  or  maintained  certain  walls, 
cribs,  and  other  nuisances  in  and  upon 
the  river  Wye,  in  oi^der  to  preserve  the 
navigation,  and,  in  pursuance   of  such 
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orders,  he  had  prepared  bills  of  indict- 
ment against  the  defendant,  the  obligor, 
who,  in  order  to  avoid  the  expense  of  the 
indictment,  had  applied  to  the  plaintiff 
not  to  prefer  the  same,  upon  condition 
that  he,  the  defendant,  should  enter  into 
a  bond  to  remove  the  nuisance.  The  de- 
fendant did  not  fulfil  the  condition  of  the 
bond,  and  an  action  was  brought  at  the 
Hereford  Assizes,  before  Lord  Kenyon, 
when  the  plaintiff  obtained  a  verdict. 
The  defendant  moved  in  arrest  of  judg- 
ment, on  the  gi'ound  that  the  contract  dis- 
closed in  the  condition  of  the  bond  was  an 
illegal  contract,  and  could  not  bo  enforced 
in  a  Court  of  justice.  The  Court  held 
that  they  could  not  an-est  the  judgment. 
Lord  Kenyon  says  :  **  The  want  of  a  con- 
sideration to  a  bond  affords  no  ground  of 
objection ;  and  if  there  were  anything  il- 
legal in  this  consideration,  the  defendant 
should  have  pleaded  it."  I  am  not  quite 
sure  that  that  is  in  accordance  with  the 
law  as  it  now  stands.  Mr.  Justice  Law- 
rence says:  "The  defendant  might  have 
given  a  bond  without  any  consideration 
at  all ;  and  why  may  he  not  give  a  bond 
for  a  consideration  that  is  legal?"  So 
that  it  is  clear,  at  all  events,  that  the 
opinion  of  Mr.  Justice  Lawrence  was  that 
the  consideration  was  legal.  That  case 
came  to  be  considered  by  the  Court  of 
Exchequer  Chamber  in  the  case  of  Keirv, 
Leenian  (1),  which  is  the  leading  authority 
on  the  subject ;  and  Chief  Justice  Tindal, 
in  giving  the  considered  judgment  of  the 
Court,  says  this  :  "  It  seems  clear  from  the 
various  authorities  brought  before  us  on 
the  argument,  that  some  misdemeanours 
ai-e  of  such  a  nature  that  a  contract  to 
Avithdraw  a  prosecution  in  respect  of  them, 
and  to  consent  to  give  no  evidence  against 
the  parties  accused,  is  founded  on  an  il- 
legal consideration."  Then,  after  referring 
to  various  cases,  he  says :  "  In  Drage  v. 
Ibberson  (15),  however.  Lord  Kenyon  ad- 
verted to,  and  stated  that  he  should  adhere 
to,  the  class  of  cases  which  held  that  the 
consideration  for  an  agreement  being  the 
settling  of  a  misdemeanour  might  be  good 
in  law.  Thus  a  settlement  of  an  indict- 
ment preferred  by  a  public  body  was  held 
a  lawftd  consideration  for  a  bond  binding 

(15)  2  Esp.  643. 
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the  defendant  to  remove  the  nuisance — ^\ve 
presume  on  the  ground  (which,  however, 
is  not  very  satisfactory)  that  the  main 
object  of  the  prosecution,  the  removal  of 
the  nuisance,  was  thereby  effected.  But 
the  Court  seems  to  have  overlooked  the 
consideration  that  a  defendant  who  had 
infringed  a  public  right  was  thereby  freed 
from  the  punishment  due  to  a  violation  of 
public  law.  In  Edg combe  v.  Rodd  (IG) 
Mr.  Justice  Le  Blanc  assigns  this  as  a 
reason  for  the  consideration  being  illegal — 
that  there  the  prosecution  was  for  a  public 
misdemeanour,  and  not  a  private  injury 
to  the  prosecutor.  It  is  difficult  to  recon- 
cile this  principle,  which  wo  think  a  just 
one,  with  the  decision  in  FaUoices  v. 
Taylor  (4) ;  nor  can  Pool  v.  Bousfield  (17) 
be  reconciled  with  it.  There  an  agi-ee- 
ment  to  stifle  a  motion  against  the  defen- 
dant that  he  should  answer  the  matters 
of  an  affidavit  was  held  illegal."  Then  he 
goes  on  to  distinguish  the  class  of  cases 
which  do  not  break  in  upon  sound  princi- 
ples, and  says :  "  These  are  cases  where  the 
private  rights  of  the  injured  party  are 
made  the  subject  of  agreement,  and  where, 
by  the  previous  conviction  of  the  defen- 
dant, the  rights  of  the  public  are  also 
preserved  inviolate  ";  and  later  on  he  says : 
"  Indeed,  it  is  very  remarkable  what  very 
little  authority  there  :' s  t )  be  found,  rather 
consisting  of  dicta  than  decisions,  for  the 
prmciple  that  any  compromise  of  a  mis- 
demeanour, or,  indeed,  of  any  public 
offence,  can  be  otherwise  than  illegal,  and 
any  promLsc  founded  on  such  a  considera- 
tion otherwise  than  void.  If  the  matter 
were  res  integra  we  should  have  no  doubt 
on  this  point.  We  have  no  doubt  that  in 
all  offences  which  involve  damage  to  an 
injured  party,  for  which  he  may  maintain 
an  action,  it  is  competent  for  him,  not- 
withstanding they  are  also  of  a  public 
nature,  to  compromise  or  settle  his  private 
damage  in  any  way  he  may  think  lit.  Iti 
is  said,  indeed,  that  in  the  case  of  an 
assault  he  may  also  undeitake  not  to 
prosecute  on  behalf  of  the  public.  It 
may  be  so ;  but  we  are  not  disposed  to 
extend  this  any  further." 

There  is  a  third  case  to  which  it  is  right 

(IG)  5  East,  291. 
(17)  1  Campb.  55. 
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that  I  should  refer — Fislwr  v.  Th$  ApoUi- 
naria  Company  (5).  That  was  a  case 
arising  out  of  the  infringement  of  a  trade 
mark,  where  the  owners  had  prosecuted  the 
alleged  infringer  criminally.  The  prose- 
cutors offered  no  evidence  against  the 
offender,  who  was  acquitted  upon  giving 
to  the  prosecutors  a  letter  of  apology  with 
authority  to  make  such  use  of  it  as  they 
might  think  necessary.  The  prosecutors 
published  this  letter  by  advertisements, 
and  continued  to  do  so  for  nearly  two 
months.  It  was  held  that  the  arrange- 
ment as  to  the  apology  was  not  void  as 
made  under  duress,  and  that  the  prosecu- 
tors could  not  be  restrained  from  publish- 
ing the  letter.  In  the  course  of  his  judg- 
ment, Ix>rd  Justice  James  says  :  '^  This  is 
one  of  those  misdemeanours  where  the 
person  injured  has  the  choice  between  a 
civil  and  a  criminal  remedy.  It  was  no 
more  a  violation  of  the  law  to  accept  an 
apology  in  such  a  case,  than  it  would  be  to 
compromise  an  indictment  for  a  nuisance, 
or  for  not  repairing  a  highway,  on  the 
terms  of  the  defendants  agreeing  to  re- 
move the  nuisance  or  repair  the  highway. 
Offences  of  this  kind  are  indictable,  but  it 
is  not  against  the  policy  of  our  law  to 
allow  the  injured  party  to  enter  into  a 
compromise  with  regard  to  them."  No 
one  can  feel  a  greater  respect  than  I  do  for 
anything  that  fell  fi-om  that  learned  Lord 
Justice,  but  it  appears  to  me  that  there 
are  two  circumstances  in  the  case  which 
render  his  dictum  less  weighty  than  it 
otherwise  would  be.  In  the  first  place, 
the  remark  with  reference  to  the  compro- 
mise of  the  indictment  was  made  inciden- 
tally, and  not  after  a  consideration  of  the 
cases  to  which  I  have  referred.  The  case 
of  Keir  v.  Leeman  (1)  was  not  cited  at  all. 
And,  secondly,  it  is  to  be  observed  that 
Lord  Justice  Mellish  did  not  express  his 
concurrence  in  what  was  thus  laid  down. 
Lord  Justice  Mellish  says :  "  Previously 
to  the  Trade  Marks  Act  (25  &  26  Vict, 
c.  88)  the  sole  remedy  for  the  wrong  com- 
plained of  by  the  company  would  have 
been  by  action  at  law  or  suit  in  equity, 
but  under  this  Act  the  wrong  became 
also  the  subject  of  a  criminal  prosecution. 
Thei'e  was  no  authority  for  saying  that  it 
was  wrong  in  the  prosecutors  to  withdraw 
fi-om  such  a  charge  of  this  kind.     The 


prosecutors  allowed  him  to  say  that  his 
offence  was  not  wilful,  and  accepted  an 
apology.  Such  compromises  are  constantly 
made  before  criminal  Courts  in  cases  of 
assault  and  libel."  He  says  nothing  about 
the  indictment  as  to  the  highway.  Not- 
withstanding, therefore,  the  weight  due  to 
the  observations  of  Lord  Justice  James,  I 
consider  myself  bound  to  follow  the  prin- 
ciple laid  down  by  Chief  Justice  Tindal, 
"  that  any  compromise  of  a  misdemeanour, 
or,  in  feet,  of  any  public  offence,  is  illegal." 
That  principle  his  Lordship  evidently  con- 
sidered extended  to  the  compromise  of  a 
nuisance  when  the  public  law  was  violated. 
In  the  present  case  the  compromise  was 
not  of  the  subject-matter  of  a  private 
right,  but  of  a  public  right.  The  prosecu- 
tors were  a  public  body,  seeking  to  enforce 
the  rights  of  the  public  in  respect  of  a 
Jiighway.  The  subject-matter  of  the  pro- 
secution was  a  misdemeanour  and  a  pubhc 
offence.  The  stipulation  which  constituted 
the  consideration  for  the  promise  of  the 
defendants  was  one  to  consent  to  a  verdict 
of  "  not  guilty,"  being — ^whatever  may  be 
thought  of  its  form — in  substance  an  en- 
gagement having  a  tendency  to  affect  the 
administration  of  public  justice,  and  this — 
as  was  laid  down  by  Lord  Lyndhurst  in 
Egerton  v.  Brownhw  (18) — is  illegal  and 
void.  I  come,  therefore,  with  great  reluc- 
tance, to  the  conclusion  that  the  conten- 
tion of  the  defendants  is  well  founded; 
but  such  is  my  opinion  of  their  conduct 
that  though  I  feel  compelled  to  dismiss 
the  action,  I  do  so  without  costs. 

The  plaintiffs  appealed  from  this  de- 
cision. 

Graham  Hasting  a,  Q.C.y  and  R.  S.  Wright 
{BardaweU  with  them),  for  the  plaintiffs.— 
The  question  is  whether  this  is  an  agree- 
ment to  stifle  a  prosecution.  There  is  no 
decision  that  a  public  body  prosecuting 
a  man  for  obstructing  a  highway  cannot 
compromise  on  the  terms  of  the  highway 
being  repaired.  The  dictum  of  James,  L.  J., 
in  Fisher  v.  Tlie  ApoUinaris  Company  (5), 
and  Fallowes  v.  Taylor  (4),  are  in  our 
favour. 

(18)  4  H.L.  Cas.  1.  163;  23  Law  Jt  Rep. 
Chanc.  348, 
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[Fry,  L.J. — That  case  appears  to  be 
mainly  a  decision  on  pleading.] 

It  was  treated  in  Xeir  v.  Leeman  (1)  as 
deciding  the  question  raised  in  this  case. 
Keir  v.  Leeman  (1)  is  not  a  decision  on 
the  point;  it  merely  decides  that  where 
a  public  offence  has  been  committed,  the 
prosecutor  may  not  accept  a  sum  of  money 
by  way  of  compromise.  Where  a  prosecutor 
obtains  some  personal  benefit,  that  makes 
the  agreement  illegal ;  but  it  is  not  illegal 
for  a  public  body  to  compromise  an  offence 
on  the  terms  of  securing  some  benefit  for 
the  public.  In  Ex  parte  Dodaon  (19)  the 
Court  sanctioned  an  agreement  for  drop- 
ping a  prosecution  under  the  Bankruptcy 
Act,  where  the  agreement  appeared  to  be 
for  the  general  advantage  of  the  creditors 
of  the  bankrupt.  In  determining  the 
legality  of  the  agreement  the  Court  must 
look  at  the  object  of  the  prosecution. 
Here  the  object  is  not  the  punishment  of 
the  offenders,  but  the  repair  of  the  high- 
way— ChUty  on,  Criminal  Law  (vol.  L 
p.  489). 

An  agreement  is  illegal  if  the  purpose 
of  it  or,  possibly,  if  the  effect  of  it  is  to 
prevent  the  law  from  attaining  its  proper 
object,  whatever  that  object  may  be ;  but 
not  otherwise.  An  indictment  for  ob- 
structing a  highway  is  in  substance  a  civil 
proceeding,  although  in  form  criminal — 
The  Queen  v.  Train  (20). 

This  is  an  agreement  to  ask  the  Court 
for  a  stay  of  proceedings  in  order  that  the 
object  of  the  prosecution  may  be  effected 
in  a  reasonable  way.  No  doubt  the  usual 
course  is  to  take  the  verdict  first,  and  then 
to  exact  an  undertaking  from  the  defen- 
dant to  repair;  but  here  there  is  no 
substantial  departure  from  the  ordinary 
course.  It  is  not  illegal  to  compromise' 
every  criminal  offence,  for  it  is  well  settled 
that  a  compromise  of  an  indictment  for 
assault  or  libel  is  unobjectionable,  as  is 
admitted  in  Keir  v.  Leeman  (1).  The 
prosecutor,  when  once  the  case  is  opened, 
is  not  dominue  litis,  and  there  is  nothing 
in  the  agreement  to  prevent  the  Court 
from  insisting  that  the  prosecution  shall 
go  on  if  it  sees  fit,  nor  to  stop  other  people 
prosecuting  these  defendants.  It  is  there- 
fore not  an  agreement  to  stop  the  course 

(19)  32  Law  J.  Rep.  Bankr.  1. 
(?0)  3  Foster  k  Fin.  22. 
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of  the  law.  The  approval  of  the  Court 
cannot  make  an  ille^  agreement  legal ; 
but  it  is  most  material  on  the  question 
whether  the  agreement  had  any  illegal 
intent.  The  language  used  throughout 
the  cases  shews  that  in  order  to  make  an 
agreement  of  this  kind  illegal  there  must 
be  an  intention  to  do  something  wrong. 
The  usual  phrase  is  "  stifling  a  prosecu- 
tion " — Collins  V.  Blantem  (21),  Edgcombe 
V.  JRodd  (16),  Wallace  v.  Hardacre  (22), 
Beeley  v.  Wingjield  (23),  Coppock  v.  Bower 
(24),  Keir  v.  Leeman  (1),  Williams  v. 
Bayley  (3),  The  Queen  v.  Ilardey  (25),  and 
Flower  v.  Sadler  (26). 

Fischer,  Q.C.,  Sir  Horace  Davey,  Q.C, 
and  /?.  Cunningliam  Glen,  for  the  defen- 
dants, were  not  called  upon. 

Cotton,  L.J. — ^ThLs  is  an  appeal  from 
the  decision  of  Mr.  Justice  Stirling  that 
the  action  be  dismissed,  on  the  ground 
that  the  agreement  sued  upon  was  an 
illegal  one,  and  that  it  was  an  agreement 
to  stifle  (to  use  the  word  that  is  so  com- 
monly used)  a  prosecution.  I  do  not  in- 
tend to  enter  at  all  into  the  question 
whether  an  agreement  to  stifle  any  prose- 
cution is  illegal  or  not.  That  does  not 
arise  here,  because  this  was  a  prosecution 
on  a  pubHc  matter — a  matter  which  con- 
cerned the  public.  There  was  an  inter- 
ference with  the  public  highway  in  a  very 
serious  manner ;  and  this  agreement  was 
made  to  postpone  the  prosecution  for  a 
considerable  time,  and  that  could  only,  of 
course,  be  done  with  the  consent  of  the 
Judge.  There  was  an  agreement  that 
upon  certain  acts  being  done  by  the  de- 
fendants who  were  being  prosecuted,  the 
prosecutors  would  not  object  to  a  verdict 
of  not  guilty.  Now,  how  was  that  course 
defended  by  the  counsel  for  the  appel- 
lants) As  I  understood  Mr.  Graham 
Hastings's  argument,  he  said  that,  provided 
there  was  no  money  received  for  the  private 
benefit  of  the  prosecutor,  such  an  agree- 
ment was  not  illegal.     It  was  said,  on  the 

(21)  I  Sm.  L.  Cas.  398.  403. 

(22)  1  Campb.  45. 

(23)  11  East,  46. 

(24)  4  Mee.  &  W.  361 ;  8  Law  J.  Rep.  Exch.  9. 

(25)  14  Q.6.   Bep.  629 ;    19  Law    J.    Rep. 
Q.B.  196. 

(26)  Law  Rep.  10  Q.B.  P.  572, 
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other  hand,  by  Mr.  R.  S.  Wright  (and  I 
think  that  that  was  the  more  reasonable 
argument),  that  such  an  agreement  would 
not  be  illegal  unless  it  had  for  its  aim  to 
prevent  effect  being  given  to,  or  the  ob- 
ject being  attained  by,  the  prosecution. 
It  is  impossible  to  accede  to  Mr.  Gmham 
Hastings's  argument.  To  my  mind,  what 
he  contends  for  comes  within  the  mischief 
of  the  principle  which  governs  the  cases 
on  this  subject.  But  neither  can  I  accede 
to  the  argument  addressed  to  us  by  Mr. 
Wright.  I  put  it  to  him  whether  he 
could  find  any  authority  in  support  of  his 
proposition,  and  he  very  fairly  admitted 
that  he  could  not.  But  he  said  that  that 
must  be  the  reason  of  the  thing.  I  think 
the  reason  of  the  thing  goes  deeper  than 
that.  It  is  this  :  that  the  Court  wQl  not 
allow  as  legal  any  agreement  which  has 
the  effect  of  withdrawing  from  the  ordi- 
nary course  of  justice  a  prosecution  when 
the  offence  is  an  injury  to  the  public.  It 
would  bo  a  case  of  persons  taking  into 
thoir  own  hands  the  determination  of 
what  ought  to  be  done ;  and  that  ought 
not  to  be  taken  into  the  hands  of  any 
individuals,  even  if  they  are  a  quasi  public 
body  like  the  plaintiffs  here,  but  ought  to 
be  left  to  the  due  administration  of  the 
law,  and  to  the  Judges,  who  can  best  de- 
termine what  ought  to  be  done  in  each 
particular  case.  I  think  it  goes  beyond 
saying  that  in  the  particular  case  there 
may  or  may  not  be  any  evil  to  the 
public.  The  principle  is  that  the  admi- 
nistration of  the  law  must  not  be  taken 
out  of  the  hands  of  the  Judge  and  put 
into  the  hands  of  a  private  individual. 
That,  to  my  mind,  is  illegal.  I  agree  the 
authorities  do  not  definitely  lay  down 
that  proposition,  but  that  must  be  the 
principle  upon  which  they  are  decided. 

I  need  hardly  refer  to  the  case  of  Keir 
V.  Leeman  (1);  but  it  is  laid  down  there 
that  stifling  a  prosecution  for  a  public 
object  is  illegal ;  and  that  must  be  upon 
the  principle  I  have  mentioned.  Here  it 
was  also  argued  that  there  was  not  a 
stifling  of  the  prosecution ;  but  I  think 
that  stifling  (one  need  not  go  into  the 
words)  means  this — preventing  a  prose- 
cution which  has  been  instituted  from 
being  conducted  in  the  ordinary  course. 

This  agreement  certainly  does  that,  be- 


cause not  only  does  it  postpone  it,  but  it 
provides  that  if  certain  things  are  done 
by  the  defendants  the  prosecutors  will 
consent  to  a  verdict  of  not  guilty. 

In  my  opinion  the  decision  of  Mr.  Jus- 
tice Stirling  was  right,  and  the  appeal 
must  be  dismissed. 

Fry,  L.J. — In  this  case  the  contract 
provided  that  the  indictment  which  was 
pending  should  lie  in  the  office  for  the 
term  of  seven  years,  and  that  when  the 
terms  of  the  agreement  were  fulfilled,  a 
verdict  of  not  guilty  should  be  consented 
to  by  the  local  board.  In  my  judgment 
that  is  an  agreement  to  stifle  the  prosecu- 
tion— that  is  to  say,  an  agreement  to  put 
an  end  to  it  in  a  manner  which  does  not 
depend  upon  the  ordinary  course  of  law. 
It  is  to  put  an  end  to  it  on  a  certain  con- 
tingency by  consent. 

Now,  I  confess  it  appears  to  me  that 
the  law  upon  this  point  is  determined  by 
the  case  of  Keir  v.  Leeman  (1).  That 
lays  down  this  principle  (which  I  take  to 
be  one  of  general  application),  that  where 
the  matters  of  indictment  are  matters  of 
public  concern,  they  are  not  the  subject 
of  compromise.  To  use  the  language  of 
the  learned  Judge  in  the  Court  of  Queen's 
Bench  :  "  These  are  matters  of  public 
concern,  and  therefore  not  legally  the 
subject  of  compromise."  The  same  view 
was  held  when  the  case  was  before  the 
Coiuii  of  Exchequer  Chamber.  Chief  Jus- 
tice Tindall,  who  delivered  the  judgment 
of  the  Court,  says,  referring  to  the  nature 
of  the  offence  in  that  case,  "  The  offence 
is  an  assault,  coupled  with  riot,  and  the 
obstruction  of  a  public  officer.  No  case 
has  said  that  it  is  lawful  to  compromise 
such  an  offence." 

I  think,  therefore,  the  whole  enquiry 
is  this,  whether  the  subject  of  the  indict- 
ment in  the  present  instance  is  a  matter 
of  general  public  concern.  That  question, 
it  appears  to  me,  must  be  answered  in  the 
affirmative.  Therefore,  upon  the  principle 
of  that  case,  it  appears  to  me  that  the 
decision  of  Mr.  Justice  Stirling  was  cor- 
rect. 

But  then  two  arguments  are  addressed 
to  us.  It  is  said  that  that  principle  does 
not  apply  where  the  benefit  secured  by 
the  agreement  is  a  benefit  not  to  some 
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private  individual,  but  to  the  public.  I 
am  of  opinion  that  no  such  exception 
can  be  made.  If  that  exception  were 
valid,  it  would  seem  to  follow  that  a  pro- 
secution for  manslaughter,  or,  for  aught  I 
know,  for  murder,  could  be  validly  com- 
promised with  the  prosecutor  by  an  agree- 
ment that  the  defendant  should  pay  1 ,000^. 
to  the  Chancellor  of  the  Exchequer,  be- 
cause that  would  be  a  consideration  for 
the  public  benefit;  but  I  do  not  think 
that  a  prosecutor  is  at  liberty  to  weigh 
the  advantage  to  the  public  in  continuing 
the  prosecution  against  the  advantage  of 
some  sum  of  money  being  paid  to  the 
public  or  of  something  else  being  done 
for  the  public  benefit.  He  has  no  right 
to  put  those  two  things  into  the  balance, 
and  determine  in  favoiu:  of  the  one  as 
against  the  other. 

Then  it  is  argued  by  Mr.  Wright  that 
there  is  another  exception  to  the  rule,  and 
it  is  this,  that  if  the  stipulation  in  the 
contract  is  to  the  same  effect  as  the  object 
of  the  prosecution — or,  in  other  words,  if 
the  object  of  the  prosecution  is  carried 
into  effect  by  the  terms  of  the  contract — 
the  contract  is  valid,  and  the  compromise 
is  good. 

It  must  be  admitted  that  no  case  can  be 
produced  in  support  of  that  contention; 
nor  does  it  appear  to  me  in  principle  to  be 
sound,  because  the  result  of  it  is  to  remove 
from  the  ordinary  administration  of  law 
the  decision  of  a  question  which  was  pend- 
ing before  it. 

Now  to  illustrate  it  by  the  present  case, 
if  this  case  had  taken  the  ordinary  coiu^e, 
it  would  have  been  for  the  learned  Judge, 
before  whom  the  defendants  might  be 
brought,  to  pass  sentence — to  determine 
what  was  to  be  done  with  them ;  and  if 
he  thought  a  serious  outrage  had  been 
done  to  public  rights,  he  might  have  shewn 
his  sense  of  the  impropriety  and  wrong- 
fulness of  the  defendants'  conduct  by  in- 
flicting a  fine  or  a  term  of  imprisonment. 
Now,  that  whole  power  which  would  be 
vested  in  the  Judge  before  whom,  after 
the  adjournment,  the  case  might  come,  is 
taken  away  from  that  Judge,  so  far  as  the 
contracting  parties  could  take  it  away,  by 
one  of  the  contracting  parties  consenting 
that  a  verdict  of  not  guilty  should  be 
entered.    We  have,  therefore,  a  case  in 
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which  a  contract  is  entered  into  for  the 
purpose  of  diverting — I  may  say  pervert- 
ing— the  course  of  justice ;  and  although 
I  agree  that  the  contract  was  entered  into 
with  perfect  good  faith,  and  with  all  the 
seciudty  which  could  possibly  be  given  to 
such  an  agreement,  I  nevertheless  think 
that  the  general  principle  appUes,  and  that 
we  cannot  give  effect  to  this  agreement, 
the  consideration  of  which  is  the  diverting 
the  course  of  public  justice.  For  these 
reasons,  I  think  the  appeal  fails. 

LoPES,  L.  J. — I  entirely  agree  with  the 
judgments  which  have  been  delivered,  and 
have  but  a  very  few  words  to  add.  As  a 
general  principle  it  may  be  stated  that  it 
is  the  duty  of  every  prosecutor,  where  the 
public  are  interested,  to  prosecute  either 
to  conviction  or  to  acquittal.  Again,  it 
may  be  stated  as  a  general  principle  that 
it  is  inexpedient  to  stop  the  course  of  the 
law  in  a  criminal  matter  where  a  public 
right  is  involved — ^that  it  is  inexpedient 
to  take  out  of  the  hands  of  the  law,  and 
commit  to  an  individual,  the  determining 
of  what  is  to  be  done  in  a  particular  case. 

Now,  those  being  the  general  principles 
with  regard  to  the  present  case,  I  have 
only  to  state  that,  in  my  opinion,  it  falls 
well  within  the  decision  of  Keir  v.  Leeman 
(1),  and  I  shall  satisfy  myself  by  merely 
citing  the  words  at  the  end  of  Lord  Den- 
man's  judgment.  He  says,  "  But  if  the 
offence  is  of  a  public  nature,  no  agreement 
can  be  valid  that  is  founded  on  the  con- 
sideration of  stifling  a  prosecution  for 
it."  There  can  be  no  doubt  that  in  the 
present  case  the  offence  was  of  a  public 
nature,  and,  in  my  opinion,  the  considera- 
tion for  the  agreement  which  was  entered 
into  was  the  consent  to  an  acquittal  in  the 
future,  which  seems  to  me  in  effect  to  be 
a  stifling  of  a  prosecution. 

I  think  that  the  agreement  in  question 
was  against  public  policy,  and  illegal,  and 
that,  therefore,  the  appeal  should  be  dis- 
missed. 

Solicitors — Jaqnes  &  Co.,  agents  for  Lancaster  & 
Wright,  Bradford,  for  plaintiffs;  Flower  & 
Nussey,  agents  for  Killick,  Button  &  Vint, 
Bradford,  for  defendants. 
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1890.  I  In  re  the  Liverpool 

April  15, 16, 17, 18, 1   household  stores 
1 9, 21 ,  22, 23, 24, 25,  (    association     (lim- 
26, 28, 29, 30.       I    ited). 
May  23.  J 

C<ympany  —  Winding-up  —  Director  — 
Misfeasance — Breach  of  Trust — Companies 
Act,  1862  (25  <fr  26  VicL  c.  89),  s.  165— 
Committee  of  Directars. 

Section  165  oftJie  Companies  Act,  1862, 
enables  a  creditor  of  a  company  to  obtain 
by  summary  process  any  relief  to  which  he 
is  entitled  in  respzct  of  damages  incurred 
through  the  misfeasance  of  an  officer  of  the 
company,  but  the  remedy  afforded  by  ihs 
section  is  only  for  the  recovery  of  damages 
for  losses  incurred.  The  misfeasance  to 
which  the  section  is  directed  is  not  restricted 
to  acts  of  commission,  but  extends  to  all 
breaches  of  trv^t  in  relation  to  a  com- 
pany through  whicli  loss  is  incurred. 
Misfeasance  is  not  to  be  imputed  to  a 
director  unless  he  has  dislumestly  acted,  or 
abstained  from  acting,  in  conflict  loith  his 
plain  ditty,  and  the  burden  of  proof  lies  on 
ths  party  making  the  charge ;  but  in  con- 
sidering the  question  of  the  director's  lia- 
bility, there  must  be  imputed  to  him  a  special 
knowledge  of  the  business  whicli  he  has 
undertaken.  Directors  are  liable  for  losses 
occasioned  through  acts  done  by  them  as 
directors  in  matters  whicfi  are  ultra  vires 
the  company,  and  this  liability  is  not 
dependerU  upon  any  question  of  honesty  of 
intention. 

Where  a  board  of  directors  delegate  their 
powers  to  a  committee,  without  any  provi- 
sion as  to  Hie  committee  acting  by  a  quorum, 
all  acts  of  the  committee  m%ist  be  done  in 
the  presence  of  all  the  members  of  the  co7n- 
mittee;  and,  Semble,  the  committee  have  not, 
under  their  delegated  authority,  power  to 
add  to  their  number  or  supply  a  vacancy. 

The  oflGlcial  liquidator  of  the  company 
claimed  to  make  certain  former  directors 
liable  under  section  165  of  the  Companies 
Act,  1862,ui:oa  the  ground  that  they  had 
been  guilty  of  misfeasance  in  the  following 
particulars :-  - 

(a)  The  invalid  and  improper  allotment 
of  shares. 

(6)  The  allotment  of  shares  to  appli- 


cants without  communicating  facts  which 
it  was  their  duty  to  communicate. 

(c)  Entering  into  a  contract  for  the 
piirchase  of  certain  land  and  buildings, 
and  payment  of  moneys  under  the  con- 
tract, before  any  valid  allotment  of  shares 
had  been  made. 

(d)  Entering  into  a  contract  for  altera- 
tions to  the  buildings  and  payment  of 
moneys  under  the  contract  before  any 
valid  allotment  of  shares  had  been  made. 

(e)  Improperly  defending  and  opposing 
certain  legal  proceedings,  and  payment  of 
the  costs  thereof. 

(/)  The  improper  institution  of  actions 
for  calls,  and  payment  of  costs  thereof. 

(<g)  Payment  of  the  costs  of  certain 
actions  to  which  some  of  the  directors 
were  parties. 

(h)  Improperly  and  negligently  insti- 
tuting and  prosecuting  an  action  for  an 
injunction  against  a  newspaper  proprietor. 

(i)  Payment  of  a  salary  to  one  of  the 
directors  as  manager. 

(f)  Allowing  calls  due  from  certain 
persons  connected  with  the  company  to 
remain  unpaid,  and  paying  salaries  to  such 
persons  meanwhile. 

{k)  Payment  to  one  of  the  directors  of 
a  sum  of  500^.  in  excess  of  actual  expendi- 
ture for  preliminary  expenses. 

The  case  involved  a  long  enquiry  into 
details  of  fact,  the  results  of  which  are 
stated  in  the  judgment.  The  cases  cited 
in  argument  were  also  dealt  with  in  the 
judgment,  which  is  reported  as  containing 
a  statement  of  the  general  effect  of  the 
authorities  bearing  upon  section  165  of 
the  Companies  Act,  1862. 

That  section  is  as  follows :  "  Where,  in 
the  course  of  the  winding  up  of  any  com- 
pany under  this  Act,  it  appears  that  any 
past  or  present  director,  manager,  official, 
or  other  liquidator,  or  any  officer  of  such 
company,  has  misappUed  or  retained  in 
his  own  hands,  or  become  liable  or  ac- 
countable for  any  moneys  of  the  company, 
or  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company, 
the  Court  may,  on  the  appHcation  of  any 
liquidator,  or  of  any  creditor  or  contri- 
butory of  the  company,  notwithstanding 
that  the  offence  is  one  for  which  the 
offender  is  criminally  responsible,  examine 
into  the  conduct  of  such  director,  manager, 
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or  other  officer,  and  compel  him  to  repay 
any  moneys  so  misapplied  or  retained,  or 
for  which  he  has  become  liable  or  account- 
able, together  with  interest  after  such  rate 
as  the  Court  thinks  just,  or  to  contribute 
such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  re- 
spect of  such  misapplication,  retainer, 
misfeasance,  or  breach  of  trust  as  the 
Court  thinks  just." 

Warmingtony  Q.C,  and  T.  JR.  Hughes, 
for  the  official  liquidator. 

Hewn,  CoUinSy  Q»C.,  and  P,  0,  Lo/torence, 
for  Messrs.  Shallcross  and  Weld  Blundell, 
two  of  the  directors. 

NemUe,  Q,C.,  and  Jenkins,  for  Dr. 
Clarke,  another  director. 

Mr,  Shorrock,  another  director,  appeared 
in  person. 

Cur,  adv,  vuU. 

May  23. — Kekbwich,  J. — ^This  being 
an  application  under  the  165th  section  of 
the  Companies  Act,  1862,  it  is  necessary 
to  enquire  into  the  purview  of  that  section, 
and  the  limits  of  the  jurisdiction  thereby 
conferred.  Not  that  the  enquiry  has  not 
been  made  and  answered  many  times  be- 
fore, or  that  I  hope  to  add  one  ounce  to 
the  weight  of  learning  to  be  found  in  the 
authorities,  but  as  my  conclusions  neces- 
sarily depend  on  my  apprehension  of  the 
duty  and  power  of  the  Court  under  the 
statute,  those  conclusions  cannot  well  be 
stated  even  intelligibly  without  some  ex- 
position. Taking  the  section  as  read, 
the  first  and  obvious  enquiry  is  whether  it 
in  any  way  alters  the  law,  and,  if  so,  what 
is  the  character  and  extent  of  the  altera- 
tion. It  has  been  stated  by  Judges  of  all 
grades,  including  the  highest  Court  of 
appeal,  that  while  giving  a  new  remedy, 
that  remedy  is  only  in  respect  of  old  rights. 
This  is  a  paraphrase,  but  I  think  a  suffi- 
ciently &ur  and  accurate  one,  of  judicial 
opinions,  including  that  of  Lord  Mac- 
naghten  in  GaveTuUsh-Bentinck  v.  Femn 
(1),  whose  expression  is  that  the  section 
"  creates  no  new  offence."  But,  as  pointed 
out  by  Mr.  Warmington,  there  is  at  least 
an  apparent  inaccuracy  in  this  view  of  the 
statute,  because  it  authorises  proceedings 

(1)  57  Law  J.  Bep.  Cbanc  552;  Law  Rep. 
12  App.  Ca0.  669. 
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by  a  creditor  who,  in  some  cases  which 
have  occurred,  and  in  others  conceivable, 
is  allowed  to  recover  that  which  he  could 
not  otherwise  have  recovered  at  law  or  in 
equity.  Possibly  the  language  of  Lord 
Justice  Ldndley,  in  the  last  edition  of  his 
work  on  Company  Law,  p.  695,  is  intended 
to  meet  this  by  saying  that  the  clause  does 
not  create  any  new  liability;  but  even 
this,  I  venture  to  say,  is  not  perfect  with- 
out some  such  gloss  as  I  have  suggested, 
for,  although  there  is  no  new  liabOity,  it 
is  by  the  statute  made  enforceable  by  a 
new  person.  Treating  the  section  as  sub- 
ject to  this  remark,  creating  no  new  offence, 
no  new  right,  no  new  liability,  it  seems 
right  as  a  matter  of  construction  to  say, 
and  the  decided  cases  authorise  me  to  say, 
that  there  may  be  recovered  by  the  sum- 
mary process  anything  which  might  before 
have  been  recovered  by  action,  and  that 
such  process  must  not  be  limited  to  acts 
partaking  of  a  criminal  character,  or  other- 
wise, as  I  was  invited  to  limit  it  by  the 
respondents  here.  It  applies,  I  think,  to 
every  case  in  which  a  misfeasance  can  be 
established.  It  was  urged  that  a  misfeas- 
ance does  not  include  nonfeasance,  and 
that  no  complaint  can  be  made  under  the 
statute  of  a  sin  of  omission,  as  distinguished 
from  one  of  commission,  and  in  support  of 
this  reference  was  made  to  a  decision  of 
Lord  Justice  Pry  in  In  re  The  Wedgwood 
Coal  amd  Iron  Compcmy  (2).  It  will  be 
seen,  however,  that  the  language  of  the 
liOrd  Justice  £a.lls  far  short  of  so  strange  a 
proposition.  He  says  *'  that  the  Legisla- 
ture plainly  did  not  refer  to  cases  of  mere 
nonfeasance,  except,  of  course,  where  there 
has  in  feet  been  a  breach  of  trust."  The 
whole  point  lies  in  the  exception  which 
recognises  all  breaches  of  trust  as  coming, 
whidi  they  expressly  do,  within  the  pur- 
view of  the  statute.  What  neglect,  what 
omission,  constitutes  a  breach  of  trust  is 
another  question;  and  the  respondents  are 
entitled  to  the  benefit  of  the  remark  that 
the  Lord  Justice  did  not  treat  as  of  that 
character  the  neglect  of  directors  to  re- 
cover money  which,  he  says,  it  is  plain 
that  they  ought  to  have  at  once  taken 
steps  to  recover ;  but  beyond  this  the  case 
does  not  support    their  argument.     As 

(2)  47  Law  Times,  N.6.  612. 
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regards  many  of  the  items  of  complaint 
in  the  case  before  me,  the  distinction  just 
noticed  is  immaterial.  There  may  be  culp- 
able negligence  in  omitting  to  consider 
whether  a  proposed  act  is  vltra  vires  or 
not,  but  there  cannot  be  such  a  thing  as 
negligence  tdtra  vires.  The  nearest  ap- 
proach to  it  would  be  the  omission  to  per- 
form a  positive  command ;  but  even  thus 
directors  could  not  properly  be  said  to 
have  exceeded  their  powers  in  omitting  to 
fulfil  them.  Charges  of  negligence,  there- 
fore, do  not  £ei11  within  the  ambit  of  an 
enquiry  what  acts  are  intra  and  what  are 
uUra  vires,  or  what  is  the  liability  in  re- 
spect of  breach  of  duty  in  this  particular. 
I  therefore  propose  to  consider  the  nature 
and  consequences  of  negligence  and  acts 
vUra  vires  separately.  On  behalf  of  the 
respondents  here  it  was  argued,  and, 
having  regard  to  the  principles  applicable 
and  the  authorities  cited,  I  think  success- 
fully argued,  that  hability  for  negligence 
cannot  properly  be  imputed  to  directors 
unless  the  Court  is  satisfied  that  such  neg- 
ligence was  "  crass."  The  Latin  word  is 
more  often  used,  but  I  prefer  the  vulgar 
tongue,  and  there  is  classical  authority  for 
it.  What  is  crass  negligence  1  In  the 
first  place,  I  apprehend,  there  must  be  a 
plain  duty  to  do,  or  abstain  from  doing,  a 
particular  thing ;  and  next,  there  must  be 
such  abstention  from  action,  or  such  action 
as  the  Court  would  be  justified  in  holding  to 
be  mischievous  or  reckless.  Before  deter- 
mining it  to  be  either,  the  Court  is  bound 
to  narrowly  examine  all  the  surrounding 
circumstances,  and,  I  think,  ought  not  so 
to  determine  unless  satisfied  that  there 
was  an  absence  of  what  is  frequently  styled 
bona  fides  J  but  what  I  again  prefer  to  call 
honesty.  One  must  credit  directors  of  a 
commercial  company  with  reasonable  in- 
telligence and  acquaintance  with  the  or- 
dinary habits  and  rules  of  business  by 
which  fairly  prudent  men  are  guided  in 
the  conduct  of  their  own  affairs ;  and  I  do 
not  hesitate  to  say  that  the  omission  to 
use  that  intelligence,  or  the  disregard,  with- 
out good  cause  capable  of  statement  and 
explanation,  of  those  habits  and  rules,  is, 
in  my  opinion,  inconsistent  with  honesty. 
On  the  other  hand,  one  must  be  carefUl 
not  to  judge  them  by  the  easy  but  fella- 
cious  standard  of  subsequent  events ;  and 


apart  from  the  distinction  which  has  often 
been  insisted  on,  and  which  I  certainly 
recognise,  between  the  conduct  of  commer- 
cial business  and  that  of  the  more  ordinary 
affairs  of  life,  one  must  also  remember 
that  in  a  strange  and  difficult  situation 
different  men  are  apb  to  come  to  conclusions 
as  wide  as  the  poles  asunder,  and  yet  with- 
out any  suspicion  of  dishonesty.  This,  be  it 
observed,  is  especially  the  case  when  it  is 
not  so  much  a  particular  step,  as  the  policy 
by  which  steps  are  to  be  guided  that  fails 
to  be  considered.  Masterly  inactivity  may 
be  prudence  to  one  man,  desperate  rash- 
ness to  another,  and  to  shew  a  bold  front 
may  approve  itself  to  a  competent  judge, 
notwithstanding  that  it  involves  large  ex- 
penditure, a8  the  only  rational  course  when 
another  not  less  competent  deems  all  the 
dictates  of  reason  plainly  opposed  to  it. 
Fortunately,  it  is  not  for  the  Court  to 
decide,  or  even  to  consider,  which,  if 
either,  was  right,  or  whether,  as  haply 
may  be,  both  were  not  in  error.  The 
tests  of  liabnity  are  whether  the  exer- 
cise of  intelligence  and  discretion  might 
reasonably  have  induced  the  actual  con- 
clusion, and  whether  intelligence  and  dis- 
cretion were  in  truth,  that  is  honestly, 
exercised.  This  is  the  position,  expressed 
in  my  own  language,  dedudble  from  many 
judgments;  but  reference  shall  be  made 
to  one  only,  that  of  Sir  Greorge  Jessel, 
Master  of  the  Rolls,  in  In  re  The  Forest 
of  Deem  Coal  Mining  Company  (3).  In 
connection  with  these  tests  there  occurs 
an  observation  which  may  as  well  be 
made  here  because  it  bears  on  many 
points  under  consideration.  Given  a  case 
of  a  duty  not  performed,  on  whom  lies 
the  burden  of  proving  that  the  non-per- 
formance is  equivalent  to  crass  negligence  t 
Clearly,  I  think,  on  those  who  allege  this 
conclusion.  But  suppose  that  the  admitted 
or  proved  facts  and  circumstances  justify 
the  Court  in  holding  that  there  was  n^li- 
gence  of  this  character,  but  at  the  same 
time  point  to  an  absence  of  perfect  know- 
ledge of  all  that  occurred,  so  as  to  make 
it  possible  or  even  likely  that  a  satisfao- 
tory  explanation  ought  to  be  forthcoming, 
on  whom  is  the  blame  for  the  want  of 
that  information  and  the  consequent  re- 

(3)  Law  Bep.  10  Ch.  D.  460. 
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suit  to  fall  ?  Here,  I  think,  the  burden 
is  shifted,  and  those  who  seek  to  exculpate 
themselves  are  bound  to  justify  the  ver- 
dict which  they  ask  the  Court  to  find.  I 
hold  that  the  directors  ought  to  place  on 
record,  either  in  formal  minutes  or  other- 
wise, the  purport  and  effect  of  their  de- 
liberations and  conclusions,  and  that  if 
they  do  this  insuflSciently,  or  inaccurately, 
they  cannot  reasonably  complain  of  in 
ferences  different  from  those  which  they 
allege  to  be  right.  I  am  far  from  saying 
that,  as  against  directors,  the  Court  ought 
to  make  any  hostile  presumption  of  con- 
duct or  action ;  but  I  think  that  it  may, 
and  ought  to  make  £air  inferences  from 
the  proved  fiicts,  albeit  there  is  suggested 
a  supplemental  and  probable  statement 
unsupported  by  evidence.  Passing  to  the 
acts  done  ultra  vires,  I  must  premise  that 
for  the  purpose  of  the  single  question  arising 
on  this  class  of  acts  only,  it  is  immaterial 
to  enquire  whether  they  were  beyond  the 
powers  of  the  directors  or  were  beyond 
the  powers  of  the  company  also.  Acts  be- 
yond the  powers  of  the  directors,  but  with- 
in the  powers  of  the  company,  may  be 
confirmed  by  the  company,  and  if  there 
hQ  evidence  to  shew  that  any  particular 
act  complained  of  was  thus  confirmed,  no 
liability  can  ensue  therefrom.  The  point 
to  be  determined  is  whether  the  rule  ap- 
plicable to  acts  of  negligence  is  likewise 
applicable  to  acts  of  this  character — or, 
in  other  words,  whether  directors  who 
have  transgressed  their  powers  can  be 
acquitted  of  liability  on  the  ground  that 
they  considered  the  position  in  which 
they  were  placed,  and  the  instrument  of 
their  charter,  and  honestly  concluded  that 
they  had  authority  to  do  what  was  pro- 
posed and  done.  It  was  admitted  on  the 
part  of  the  respondents  that  liability 
would  or  might  follow  transgression  not 
thus  excused ;  but  it  was  urged  that  an 
excuse  of  this  kind  supported  by  facts  is 
sufficient,  or,  in  other  words,  that  here,  as 
in  the  other  class  of  cases,  crass  negli- 
gence must  be  proved  or  the  indictment 
will  fail.  There  being  no  room  for  denial 
that  this  excuse  has  not  availed  trustees 
of  wills  and  settlements,  it  was  attempted 
to  rely  on  the  distinction  often  noticed 
between  such  trustees  and  directors,  who, 
it  has  been  broadly  stated,  are  not  trus- 
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tees.  It  is  a  pity  to  confuse  argument  by 
a  battle  of  words.  What  matters  it  that 
directors  cannot  properly  be  styled  trus- 
tees in  the  generally  accepted  sense  of  the 
term,  if,  as  undoubtedly  is  the  case,  they 
are  entrusted  with  powers  exercisable  on 
behalf  of  others,  and  for  the  exercise  of 
which  they  are  therefore  accountable  to 
those  others  ?  There  is  a  dark  shade  of 
responsibility  attaching  to  trustees  by 
reason  of  judicial  decisions  and  proposi- 
tions of  text- writers  from  which  directors 
naturally  wisli  to  escape ;  but  the  respon- 
sibility rests  for  its  ultimate  sanction  on 
the  broad  basis  of  the  law  respecting 
principal  and  agent,  and  no  one  has  yet 
had  the  courage  to  argue  that  directors 
are  not  agents,  or  that  the  limit  of  their 
agency  is  not  the  mandate  of  their  prin- 
cipals. Why,  if  they  transgress  this 
limit  and  purport  to  exercise  powei-s  not 
thereby  conferred,  should  they  not  be 
held,  as  other  agents,  liable  for  loss  occa- 
sioned by  their  improper  conduct  1  No 
answer  was  attempted  to  the  question 
beyond  that  which  has  again  and  again 
been  treated  as  futile.  It  was  directly 
raised  in  The  Joint-Stock  Discount  Com- 
pany V.  Brown  (4),  and,  after  an  argu- 
ment in  support  of  the  directors'  view 
equal  in  power  to  any  to  which  I  ever 
listened  at  the  bar,  was  decided  adversely 
to  them.  I  am  not  aware  that  there  ever 
has  been  any  substantial  departure  from 
the  judgment  of  Lord  Justice  James.  Sir 
George  Jessel,  as  Master  of  the  Rolls,  re- 
ferred to  it  with  approval  in  The  Railway 
and  General  Light  Improvement  Company  ; 
MarzeitHs  Case  (6),  when  he  noticed,  but 
only  to  reject,  the  argument  that  a  direc- 
tor was  not  liable  because  he  was  an 
honest  man,  and  also  mentioned,  what 
has  perhaps  been  sometimes  overlooked, 
that  there  must  be  imputed  to  him  special 
knowledge  of  the  business  which  he  has 
undei-taken.  In  the  Court  of  Appeal 
Marzetti's  fault  was,  I  think,  regarded 
rather  as  failure  to  exercise  discretion 
than  as  an  excess  of  authority,  but  the 
decision  was  affirmed.  An  equally  strong 
and  perhaps  even  more  pointed  stiitement 
of  the  law  on  this  subject  by  the  same 
authority  (Sir  G.  Jessel,   Master  of  the 

(4)  Law  Rep.  8  Kq.  376. 
(6)  28  W.  B.  641. 
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Bolls)  is  to  be  found  in  In  re  The  I^cOiondl 
Funds  Assurance  Company  (6).  It  is  in 
a  passage,  which  was  quoted  and  relied  on 
by  Mr.  Justice  Kay,  in  In  re  The  Oxford 
Benefit  Building  and  Investment  Society 
(7);  and  to  these  authorities  may  be 
added  many  others  of  the  same  character. 
There  are  undoubtedly  to  be  found  in 
other  decisions,  and  there  may  even  be 
extracted  from  those  above  quoted,  words 
and  sentences  indicating  a  lenient  view 
towards  those  who,  while  intending  to  do 
what  is  right,  are,  through  no  moral  &ult 
of  their  own,  induced,  by  misconception  of 
their  position,  misconstruction  of  language, 
or  other  like  error,  to  do  what  is  wrong. 
An  illustrative  instance  of  this  may 
be  taken  from  the  judgment  of  Vice- 
Chancellor  Bacon  in  The  London  Finayicial 
Association  v.  Kelk  (8).  I  do  not  think 
that  any  one  of  these  Judges  intended  in 
any  wise  to  controvert  the  general  propo- 
sition that  directors,  like  other  agents,  are 
liable  for  loss  occasioned  by  acts  in  excess 
of  authority.  Probably  they  all  intended 
to  recognise,  as,  from  his  comments  on 
The  Joint-Stock  Discount  Company  v. 
Brottm  (4)  and  Flitcroft's  Case  (9),  and 
his  comparison  of  those  cases  with  the 
one  before  him,  it  is  clear  that  the  Vice- 
Chancellor  recognised  degrees  of  culpa- 
bility and  of  consequent  relief.  Pickering 
v.  Stephenson  (10)  is  a  good  example  of 
the  practical  application  of  that  view.  I 
have  no  doubt  that  the  refusal  of  the 
Vice-Chanceller  Wickens  to  order  repay- 
ment of  the  money  there  in  question  was 
justified  to  his  mind  by  the  combination 
of  good  faith  on  the  part  of  the  directors 
attacked,  and  the  small  possible  benefit 
accruing  to  those  attacking  them,  and  in 
this  I  am  supported  by  the  judgment  of 
Mr.  Justice  Kay  in  In  re  The  Faure  Elec- 
tric Accumulator  Company  (11),  where  he 
declined  to  exercise  a  like  discretion,  be- 

(6)  48  Law  J.  Bep.  Chanc.  163 ;  Law  Rep. 
10  Ch.  D.  118. 

(7)  Law  Rep.  36  Ch.  D.  602. 

(8)  63  Law  J.  Rep.  Chanc.  1026 ;  Law  Rep. 
26  Ch.  D.  107. 

(9)  62  Law  J.  Rep.  Chanc.  217;  Law  Rep. 
21  Ch.  D.  519. 

(10)  41  Law  J.  Rep.  Chanc.  493;  Law  Rep. 
14  Eq.  322. 

(11)  58  Law  J.  Rep.  Chanc.  48;    Law  Rep. 
40  Ch.  D.  141. 


cause  there  was  a  substantial  fund,  not- 
withstanding that  he  had  before  followed 
it  in  a  case  of  closer  similarity — Studderl 
V.  Grosvenor  (12).  But  if  Pickering  v. 
Stephenson  (10)  is  an  example  of  the  de- 
parture by  the  Court  from  the  strict  ap- 
plication under  special  circumstances  of 
legal  principles,  it  also  contains  a  dear 
and  valuable  exposition  of  them  by  a 
master-hand.  There  is  one  other  general 
remark  to  make  before  dealing  with  the 
detailed  claims.  The  remedy  given  by  the 
165th  section  of  the  Companies  Act,  1862, 
is  strictly  one  for  the  recovery  of  damages. 
It  is  impossible  to  read  the  section  without 
seeing  that  the  Legislature  never  contem- 
plated proceedings  under  it  merely  for  the 
purpose  of  establishing  the  misconduct  of 
directors,  or  for  any  other  purpose,  except 
that  of  making  directors  or  other  officers 
repay  for  the  benefit  of  creditors  or  con- 
tributories  moneys  which  those  creditors 
or  contributories  had  lost  by  reason  of 
their  misfeasance.  As  said  by  Lord  Her- 
schell  in  Cavendish  Bentinck  v.  Fenn  (1), 
there  cannot  be  nominal  damages  for 
breach  of  duty  under  the  165th  section,  as 
there  may  be  in  a  common  law  action.  It 
follows  that  the  complainant  is  bound  to 
prove  loss  occasioned  by  the  acts  com- 
plained of,  loss  to  himself  if  he  be  a  cre- 
ditor or  a  contributory,  loss  to  the  com- 
pany, and,  through  the  company,  to  the 
creditors  or  contributories  if  he  be  the 
liquidator.  It  is,  therefore,  necessaiy  at 
every  stage  of  such  proceedings  as  these  to 
bear  in  mind  that  it  is  not  sufficient  to 
enquire  whether  the  directors  have  acted 
with  crass  negligence  or  in  excess  of  their 
powers,  but  one  must  see  further  that  this 
negligence  or  excessive  act  has  resulted  in 
loss,  or  the  first  enquiry  becomes  useless. 
And,  of  course,  in  determining  what,  if  any, 
loss  has  resulted,  the  Court  must  be  guided 
by  the  ordinary  rule  that  loss  to  be  re- 
coverable as  damages  must  be  the  proxi- 
mate and  not  remote  effect  of  the  cause  to 
which  it  is  traced.  Having  now  stated 
what  in  my  opinion  are  the  principles  and 
rules  by  which  the  Court  ought  to  be 
guided  in  considering  charges  of  misfea- 
sance against  directors  under  the  165th 

(12)  65  Law  J.  Rep.  Chano.  689;  Law  Rep. 
33  Ch.  D.  528. 
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section  of  the  Companies  Act,  18G2,  and 
having  commented,  so  far  as  it  has  seemed 
necessary  to  do  so,  on  some  of  the  cases 
bearing  on  the  subject  which  may  be  taken 
as  fair  illustrations  of  the  class,  I  proceed 
to  deal  with  the  particular  points  raised 
by  the  summons  before  me.  Having  re- 
gard to  the  long  preface,  I  may  safely  do 
this  without  attempting  to  give  elaborate 
reasons  for  my  decision  on  each  point  as  it 
occurs,  and  it  must  be  understood  that 
whatever  is  said  has  reference  to  the  pre- 
face. With  one  exception  I  will  deal  with 
the  several  points  in  the  order  of  the 
summons. 

1.  The  invalid  and  improper  allotment 
of  shares  in  the  company.  Under  this 
head  there  arise  many  questions  of  impor- 
tance and  interest,  on  some  of  which  it  is 
necessary  or  convenient  for  me  to  express 
an  opinion.  Others,  however,  may  be 
avoided,  and  especially  the  question  whe- 
ther the  allotment  was  valid  in  point  of 
law,  or,  in  other  words,  whether  it  was 
vUra  vires  those  by  whom  ib  was  made  or 
purported  to  be  made.  I  shall  assume, 
without  deciding,  that  the  persons  who 
purported  to  make  the  allotment  were 
directors  assembled  at  a  board  meeting 
properly  convened  for  the  purpose,  and 
that  the  resolution  approving  it  was  passed 
in  the  presence  of  a  quorum  of  directors 
qualified  to  take  part  in  the  business.  It 
will  presently  appear  why  I  make  this 
assumption  instead  of  discussing  any  of 
the  points  involved  in  it.  Are  the  direc- 
tors who  made  the  allotment  liable  for 
making  it  on  the  ground  of  crass  negli- 
gence) Applying  the  principles  above- 
mentioned  to  the  circumstances  of  the 
case,  I  have  no  doubt  that  this  question 
ought  to  be  jmswered  in  the  negative. 
The  apphcations  fell  short  of  expectation, 
the  company  was  practically  committed  to 
purchase  property  the  price  of  which  with 
necessary  repairs  exceeded  all  the  sub- 
scribed shares  would  produce,  and  any 
amount  which  could  reasonably  be  hoped 
to  be  raised  on  moHgage,  and  two  directors, 
whose  services  were  accounted  of  special 
value,  had  resigned  their  seats  on  the 
boanl.  Under  these  circumstances  it  re- 
quired a  vast  amount  of  confidence  in 
the  concern  to    justify  so    important    a 


step  in  advance  as  the  allotment  of 
shares,  and  ordinary  prudence  would 
have  dictated  delay.  But  without  repeat- 
ing what  I  have  already  said,  or  what  is 
to  be  found  in  the  utterances  of  other 
Judges,  I  cannot  hold  these  considera- 
tions conclusive.  I  know  that  there  was 
some  discussion— and  if  it  were  not  so  de- 
liberate as  it  ought  to  have  been,  and  if 
the  reasons  urged  against  allotment  were 
not  the  best  possible,  or  were  not  put 
forward  in  the  most  forcible  manner,  yet 
I  cannot  hold  that  there  was  not  an  honest 
wish  and  intention  to  proceed  on  com- 
mercial principles  and  with  a  view  to  com- 
mercial success.  There  were  dted  to  me, 
in  addition  to  others  not  so  directly  bear- 
ing on  the  point,  two  cases  which  it  was 
urged  justified  a  conclusion  of  crass  negli- 
gence and  consequent  liability.  These 
were  The  Uowibeach  Coal  Covnpany  v. 
Tea^ue  (13)  and  EJd«r  v.  The  New  Zealand 
Land,  Improvement  Compa/ny  (14).  In  the 
first,  Baron  Martin  expressed  himself  in 
language  which  I  take  to  mean  that  if  a 
substantial  proportion  of  the  nominal  capital 
of  a  company  be  not  subscribed  for,  the 
directors  cannot  properly  continue  the 
business ;  and  in  the  second,  Yice-Chan- 
cellor  Malins  held  that  directors  were  not 
justified  in  going  thi*ough  the  fsiroe  of 
allotting  only  900  shares  of  the  value  of 
18,000^.  in  a  company  which  required  on 
their  own  estimate  at  least  250,000^.  If 
Baron  Martin's  opinioji  means  more  than 
I  have  construed  it  to  mean,  I  should 
hesitate  to  adopt  it ;  but,  thus  construed,  it 
seems  to  me  to  be  sound  alike  in  common 
sense  and  law.  I  can  conceive  a  case  in 
which  the  allotment  of  a  ridiculously  small 
proportion  of  shares  might  be  cogent  and 
practically  conclusive  evidence  of  reckless- 
ness ;  but,  short  of  such  a  circumstance, 
which  excdudes  discretion,  I  think  that 
the  Court  ought  not  to  do  more  than  take 
the  proportion  of  shares  subscribed  for 
into  consideration,  together  with  the  other 
circumstances  of  the  case,  in  determining 
whether  the  directors  have  or  not  dis- 
charged their  duty.  The  case  before  Vice- 
CIS)  2  Hurl,  k,  N.  161 ;  29  Law  J.  Rep.  Ezcb. 
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Chancellor  Malins  may  be  supported  as  an 
illustration  of  such  an  extreme  instance 
as  above  suggested,  and  also  on  the  ground 
that  by  their  published  estimate  the  direc- 
tors had  prejudged  the  question  what 
amount  of  capital  was  required,  and  could 
not  afterwards  be  heard  to  say  that  the 
small  amount  subscribed  for  was  sufficient. 
Irrespective  of  all  this,  the  allotment  of 
shares  cannot  be  made  a  subject  of  com- 
plaint under  the  165th  section.  Even 
assuming  the  allotment  to  have  been  both 
invalid  and  improper,  what  was  the  loss  to 
the  company  ?  It  is  difficult  to  say  that 
any  loss  was  occasioned  to  the  company  by 
contracts  the  only  direct  result  of  which 
was  that  money  was  paid  to  the  credit  of 
the  company's  banking  account.  True  it 
is  that  the  allotment  would  never  have 
been  made  except  with  a  view  of  incurring 
liability  in  the  purchase  of  property,  and 
the  expenditure  which  may  be  taken  to 
have  ultimately  resulted  in  loss,  and  true 
also  that  it  may  be  taken  to  have  provoked 
litigation  which  proved  costly;  but  any 
such  loss  is  too  remote  for  recovery  as 
damages  consequent  on  allotment. 

2.  The  allotment  of  shares  in  the  com- 
pany to  the  applicants  for  shares  therein, 
without  communicating  to  such  applicants 
facts  which  it  was  the  duty  of  the  directors 
to  communicate.  What  I  have  said  under 
the  preceding  head  disposes  of  this  claim. 
I  wish,  however,  to  add  that,  apart  from 
that,  I  do  not  see  how  it  could  succeed. 
The  retirement  of  Messrs.  Cullen  and 
Wrigley  from  the  board  was  likely  to  shake, 
as  it  indeed  did  shake,  the  credit  of  the 
company,  and  was  likely  to  be,  as  it  in 
fact  was,  an  objection  on  the  part  of  some 
subscribers  to  the  allotment  of  shares ;  but 
I  cannot  see  that  these  notions  ought  neces- 
sarily to  have  occurred  to  the  directors,  or 
that,  if  they  had  occurred  (which  they 
apparently  did  not)  to  their  mind,  they 
ought  to  have  prevailed  against  other 
reasons  deemed  sufficient  for  an  immediate 
allotment. 

3.  Entering  into  a  contract  for  the 
purchase  of  a  piece  of  land  and  the  build- 
ing thereon  known  as  the  Royal  Hotel, 
Dale  Street,  in  the  city  of  Liverpool,  be- 
fore any  valid  allotment  of  shares  had  been 
made,  and  payment  of  part  of  the  pur- 


chase-money due  under  such  contract  and 
interest  on  the  amount  remaining  unpaid. 
What  I  have  already  said  really  disposes 
of  this  point  also.  It  must  not  be  for- 
gotten that  the  purchase  of  this  particular 
property  was  mentioned  in  the  prospectus, 
and  that  it  was  practically  impossible  for 
the  directors  to  go  on  with  the  business 
of  the  company  at  all  unless  they  deter- 
mined to  purchase  that  property.  That, 
of  course,  did  not  absolve  them  from  the 
duty  of  exercising  honest  discretion  on  the 
question  whether  they  should  purchase - 
the  property  or  not,  but  it  really  made 
that  question,  and  the  other,  parts  of  the 
same  question.  I  think  that  both  parts 
were  considered,  and  that  I  must  take 
their  conclusion  to  have  been  that  it  was 
worth  while  to  go  on  with  the  business  of 
the  company.  Here  there  certainly  was 
loss  occasioned  by  what  is  now  admitted 
to  have  been  an  important  error  of  judg- 
ment, but  for  loss  so  occasioned  the  di- 
rectors cannot  be  held  liable. 

4.  Entering  into  a  contract  for  altera- 
tions to  the  said  building  before  any  valid 
allotment  of  shares  had  been  made,  and 
payment  of  part  of  the  moneys  due  under 
such  contract.  This  is  entirely  covered 
by  the  preceding  remarks.  Having  de- 
termined to  go  on  with  the  business  of  the 
company,  and  with  a  view  to  that  busi- 
ness to  piu'chase  the  building,  they  can- 
not be  said  to  have  been  wrong  in  doing 
what  is  here  complained  of.  If  the  initial 
step  had  been  held  wrong  so  as  to  impose 
liability,  this  also  would  have  been  held 
wrong  with  the  same  consequences.  The 
rule  must  hold  good  in  favour  of  the  di- 
rectors. 

5.  Improperly  and  negligently  defend- 
ing and  opposing  proceedings  for  rectifica- 
tion of  the  register  of  the  company,  in- 
stituted by  persons  whose  names  were 
entered  on  the  register,  but  who  were  en- 
titled to  have  their  names  removed  there- 
from, and  appealing  to  the  Court  of 
Appeal  and  to  the  House  of  Lords  in  such 
proceedings,  and  payment  of  the  costs  of 
such  proceedings  out  of  the  moneys  of  the 
company,  and 

7.  The  improper  institution  of  actions 
for  calls  against  persons  who  had  taken 
proceedings  for  rectification  of  the  register 
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while  such  proceedings  were  pending,  and 
payment  of  the  costs  of  such  actions  out 
of  the  moneys  of  the  company. 

Kot  without  hesitation  have  I  come  to 
the  conclusion  that  the  directora  cannot 
be  ordered  to  pay  these  costs.  I  thus 
express  myself  because  the  costs  must  be 
the  measure  of  loss  to  the  company  oc- 
casioned by  the  proceedings  here  men- 
tioned. They  may  have  done  the  com- 
pany harm  in  other  respects,  but  as  re- 
gards loss  ascertainable  in  pounds,  shil- 
lings, and  pence,  this  is  necessarily  the 
Hmit.  What  has  made  me  hesitate  is  the 
doubt  whether  the  directors  ought  to  be 
credited  in  this  matter  with  discretion  de- 
Uberately  exercised  for  the  benefit  of  the 
company.  That  they  thought  that  the 
company  was  unduly  attacked,  and  that 
in  somewhat  hasty  temper  they  deter- 
mined on  measures  of  reprisal,  I  have  no 
doubt,  and  their  conduct  stiikes  me  as 
bordering  on  the  reckless ;  but  they  may 
well  have  considered,  and,  on  the  whole, 
I  must  give  them  credit  for  having  con- 
sidered, that  only  in  this  way  could  the 
company  be  maintained,  if  at  all.  The 
alternative  was  to  summon  the  share- 
holders and  to  ask  them  whether,  under 
the  circumstances,  it  would  not  be  better 
to  wind  up  the  company,  and,  judging 
their  conduct  by  the  event,  it  is  reasonably 
clear  that  this  is  what  they  ought  to  have 
done,  and  it  is  difficult  to  discover  any 
cogent  reason  against  it.  But  I  must  not 
judge  of  their  conduct  by  the  event,  and  I 
must  not  guess  reasons  not  apparent  or 
properly  inferred  from  the  evidence.  The 
rule  laid  down  by  Lord  Herschell  in 
Cavendish  BeiUinck  v.  Fenn  (1)  must  be 
my  guide.  He  is  considering  a  case  where 
the  alleged  misfeasance  by  a  director  was 
his  entering  into  a  transaction  in  which 
he  was  interested  without  communicating 
to  his  co-directors  the  fact  that  he  had 
such  an  interest,  and  Lord  Herschell  says : 
"  It  seems  to  me  that  it  must  rest  with 
those  who  allege  the  misfeasance  to  prove 
that  element  which  is  an  essential  ele- 
ment to  make  out  misfeasance  at  all."  I 
was  asked  to  find  evidence  of  recklessness, 
if  not  in  the  institution  of  proceedings,  at 
least  in  their  prosecution  through  different 
Courts,  and  under  circumstances   which 
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gave  but  little  hope  of  success ;  but  it  is 
extremely  difficult  to  draw  a  line  beyond 
which  litigation,  until  then  justifiable,  be- 
comes reckless,  and  I  do  not  find  the 
means  of  drawing  that  line  here. 

(6)  Payment  out  of  the  moneys  of  the 
company  of  the  costs  of  two  actions  in  the 
High  Court  of  Justice,  Queen's  Bench 
Division,  entitled  Shorrock  v.  Yatea  and 
GriffUha  v.  7a^,  and  an  action  in  the 
Chancery  of  the  County  Palatine  of  Lan- 
caster intituled  Hime  v.  PuUen,  As  re- 
gards the  last  of  these  cases,  Hiine  v. 
FuUen,  there  is  no  evidence  that  any 
money  was  paid  by  the  company  for  costs, 
and  no  more  need  be  said  about  it.  As 
regards  the  other  two  actions,  Shorrock  v. 
TcUes  and  Griffiths  v.  TateSy  I  have  hesi- 
tated as  under  claims  5  and  7,  and  for 
similar  reasons.  My  conclusion,  how- 
ever, is  dilierent.  It  was  urged  that  the 
actions  against  Messrs.  Shorrock  and 
Griffiths,  and  which  were  said  to  have 
been  maintained  by  Messrs.  Yates,  were 
actions  against  them  as  officers  of  the 
company,  and  that  they  were  entitled  to 
be  indemnified  against  the  costs  thereof. 
That  is  undoubtedly  true,  and  if  it  had 
been  necessary  or  reasonably  expedient 
for  Messrs.  Shorrock  and  Griffiths  to  sue 
Messrs.  Yates  in  order  to  recover  those 
costs,  no  &iult  could  have  been  found  with 
the  directors  for  undertaking  the  burden 
of  their  suit  to  the  exoneration  of  the 
nominal  plaintiffs.  This,  however,  was 
not  what  really  occurred.  The  actions 
against  Messrs.  Shorrock  and  Griffiths 
were  at  an  end,  and  the  indemnity  of  the 
company  was  sufficient  for  them.  There 
was  no  occasion  for  them  to  proceed  against 
Messrs.  Yates,  and  the  most  favourable 
mode  of  viewing  the  directors'  conduct  is 
to  regard  them  as  having  determined  to 
recover  through  Messrs.  Shorrock  and 
Griffiths  costs  which  they  had,  as  they 
thought,  improperly  been  ordered  to  pay. 
I  find  no  evidence  that  this  was,  in  truth, 
what  was  done.  My  inference  from  the 
fEicts  is  that  the  directors  thought  them- 
selves, or,  if  you  will,  the  company, 
wronged  by  Messrs.  Yates,  and  thought 
that  by  these  proceedings  they  could  make 
those  gentlemen  suffer  for  the  wrong 
done.     It  is  no  more  than  an  inference, 
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but  to  my  mind  it  is  the  irresistible  in- 
ference from  the  facts,  and  I  hold  the 
conduct  of  the  directors  to  have  been  reck- 
less and  without  excuse.  If  that  be  a 
correct  conclusion,  it  follows  that  the 
mone3rs  expended  on  the  cost  of  those 
two  actions  were  improperly  expended  in 
breach  of  the  duty  of  the  directors  to  the 
shareholders,  and  that  the  directors  were 
guilty  of  a  misfeasance,  for  which  they 
must  be  held  liable. 

(8)  Improperly  and  negligently  insti- 
tuting an  action  against  the  proprietors 
of  the  Liverpool  Mercwn/  to  restrain  the 
pubhcation  of  certain  proceedings  of  the 
company,  and  appealing  from  the  refusal 
of  the  Judge  to  grant  an  injunction  in  the 
action,  and  payment  of  the  costs  of  that 
action  out  of  the  money  of  the  company.  A 
motion  for  injunction  in  this  action  was 
heard  by  me.  After  much  consideration, 
I  came  to  the  conclusion  that  it  was  not  a 
case  in  which  an  order  restraining  an 
alleged  libel  could  be  made,  and  the  Court 
of  Appeal  were  of  the  same  opinion.  There 
were,  however,  fSsuits  which  made  the  con- 
tention of  the  plaintiff  company  at  least 
plausible,  and  having  now  been  told  that 
the  newspaper  editor  afterwards  behaved 
properly  in  that  respect,  I  may  mention 
his  re^sal  to  give  the  reasonable  un- 
dertaking asked  of  him  as  to  a  great 
extent  justifying  the  proceedings  of  the 
company.  Perhaps  those  proceedings 
may  be  described  as  bold,  but  I  thought 
then,  and  I  think  still,  that  the  directors 
were  in  a  position  of  embarrassment,  and 
I  can  scarcely  blame  them  for  having 
thought  a  bold  course  prudent.  At  any 
rate,  I  cannot  hold  them  liable  in  damages. 

9.  Payment  to  the  said  Marcus  Percy 
Shorrock  of  salary  or  remuneration  at  the 
rate  of  750^.  per  annum  from  the  Ist  of 
November,  1887,  upon  which  day  the  said 
Marcus  Percy  Shorrock  resigned  the  oflSoe 
of  director,  untQ  the  27th  of  July,  1888, 
when  a  provisional  official  liquidator  was 
appointed.  The  precise  language  of  this 
claim  as  regards  the  alleged  date  of  com- 
mencement of  liabilities  precludes  the 
necessity  of  enquiring  into  the  first  appoint- 
ment of  Mr.  Shorrock  as  managing  direc- 
tor, and  I  am  relieved  from  the  examina- 
tion of  proceedings  of  the  directors,  which, 


to  say  the  least,  do  not  appear  to  have 
been  in  strict  accordance  with  the  artides 
of  association.  I  assume  that  on  the  1 0th 
of  October,  1887,  Mr.  Shorrock  was  an 
ordinary  director  of  the  company,  properly 
elected.  On  that  day  the  directors,  at  his 
suggestion,  appointed  a  committee  of  man- 
agement, and  it  is  worth  while  to  notice 
the  precise  terms  of  the  resolution.  It 
runs  thus  :  **  Resolved,  that  all  and  every 
of  the  powers  of  the  directors  (other  than 
the  power  to  make  calls)  be  and  are  here- 
by delegated  to  Mr.  Shorrock,  Mr.  Shall- 
cross,  and  Mr.  Griffiths  as  a  committee 
entrusted  with  the  exercise  of  such  powers 
under  clause  82  of  the  articles  of  associa- 
tion of  this  company."  It  was  not  ai^ued 
that,  although  the  directors  thus  ddegated 
all  their  powers  with  one  exception  to  the 
committee,  such  delegation  exceeded  their 
authority,  and  it  must  be  assumed  that  it 
did  not.  But  it  is  to  be  observed  that 
they  did  not  purport  to  appoint  a  quorum, 
and  they  must  therefore,  I  think,  be  taken 
to  have  intended  that  whatever  the  com- 
mittee did  should  be  done  in  the  presence 
of  all  three  members.  I  do  not  intend  to 
say  that  unanimity  would  be  required  to 
make  their  acts  valid,  but  that  a  meeting 
from  which  any  one  was  absent  would  not 
in  point  of  law  be  a  meeting  of  the  com- 
mittee. I  frirther  think — though  perhaps 
it  is  not  necessary  to  decide  this  point — 
that  the  powers  delegated,  notwithstand- 
ing their  imiversality,  did  not  include  the 
appointment  of  other  members  of  the  com- 
mittee, either  in  addition  to  the  original 
members  or  to  fill  a  vacancy.  I  doubt 
whether  they  authorised  the  election  of  a 
director.  At  a  meeting  of  the  committee 
held  on  the  1st  of  November,  1887,  Mr. 
Shorrock  tendered  his  resignation  as  a 
director,  which  was  accepted.  From  that 
time  forward  he  necessarily  ceased  to  be  a 
member  of  the  committee.  He  was  ap- 
pointed a  member  thereof  as  a  director, 
and  because  he  was  a  director,  and  when 
he  ceased  to  fill  one  character  it  follows  as 
a  matter  of  course  that  he  also  ceased  to 
fill  the  other.  The  committee,  however, 
continued  to  act,  and  I  regard  its  acts  as 
wholly  without  authority.  It  is  imma- 
terial to  enquire  whether  Mr.  Shorrock 
took  part  in   them   or  not.     He  was  a 
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stranger  whose  presence  at  the  meetings 
of  the  committee  might  excite  suspicion, 
but  could  not  be  of  any  assistance  in  point 
of  authority.  At  the  meeting  of  the  1st 
of  November  it  was  purported  to  elect 
Mr.  Broadbridge  a  director  of  the  com- 
pany, and  on  the  following  day  it  was 
purported  to  add  him  to  the  committee. 
From  what  I  have  said  it  follows  that  he 
also  was  a  stranger,  but  apparently  the 
resolution  on  which  this  claim  depends 
was  passed  at  the  meeting  of  the  2nd  of 
November,  1887,  before  this  addition  to 
the  committee  was  made,  and  that  point, 
therefore,  is  of  less  importance  than  might 
otherwise  have  been  the  case.  At  the 
meeting  of  the  2nd  of  November,  1887, 
there  appear  from  the  minute-book  to 
have  b€«n  present  Messrs.  Shallcross, 
Griffiths,  Shorrock,  and  Broadbridge,  or, 
in  other  words,  tl^e  two  remaining  mem- 
bers of  the  committee  and  two  strangers. 
In  my  judgment  they  were  powerless,  but 
they  purported  to  pass  a  resolution  ap- 
pointing Mr.  Shorrock  managing  director 
of  the  company  at  a  salary  of  750^.  per 
annum  subject  to  three  months'  notice  on 
either  side,  and  it  is  on  this  resolution  and 
the  payments  made  by  virtue  thereof  to 
Mr.  Shorrock  that  the  present  claim  is 
founded.  There  was  an  interesting  argu- 
ment on  the  point,  and  reference  was 
made  not  only  to  the  articles  of  associa- 
tion, which,  of  course,  require  to  be  ex- 
amined, but  to  some  decisions  in  which 
the  powers  of  directors  have  been  discussed, 
and  to  instances,  other  than  joint-stock 
companies,  of  governing  bodies  and  com- 
mittees. I  am  far  from  saying  that  the 
argument  was  not  unique,  but  I  do  not 
find  it  necessary  or  advantageous  to  depart 
from  the  broad  lines  which  I  have  above 
laid  down.  My  conclusion  from  them  is 
that  although  this  committee  might  have 
appointed  a  managing  director,  and  it  is 
even  possible,  notwithstanding  the  general 
rule  against  a  director  taking  part  in  a 
matter  in  which  he  is  personally  interested, 
might  have  appointed  one  of  their  own 
body  managing  director  and  fixed  his  re- 
muneration; yet  two  members  out  of  three 
could  not  do  it,  and  that  when  the  com- 
mittee was  reduced  to  two  the  authority 
was  gone.  It  follows  that  the  appointment 
Vou  69.— Chang. 
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was  bad,  and  all  payments  of  the  salary 
made  thereunder  were  unauthorised.  It 
follows  also,  in  my  judgment,  that  all 
directors  who  concurred  in  making  such 
payments  were  guilty  of  misfeasance  and 
are  liable  in  damages,  the  mecusure  of 
which,  subject  to  a  set-off  to  be  hereafter 
noticed,  is  the  amount  of  salary  paid. 

10.  Allowing  calls  due  from  the  said 
Herbert  Weld-Blundell  and  from  William 
Henry  Parkinson,  H.  J.  Hime,  and  Alfred 
Bobinson,  to  remain  unpaid,  and  ma,king 
payments  to  the  three  last-named  persons 
for  salary  while  such  calls  were  still  un- 
paid, without  setting  off  the  amount  due 
in  respect  of  such  calls,  or  otherwise  ob- 
taining payment  of  the  same.  I  will  say 
no  more  on  this  point  than  that,  applying 
to  the  circumstances,  in  addition  to  more 
general  rules,  those  directly  applicable  from 
the  judgment  of  Sir  George  Jessel  in  The 
Forest  of  Dean  Coed  Mining  Company  a 
Case  (3),  which  I  have  already  cited,  and 
which  is  one  of  great  value  on  this  branch 
of  the  law,  I  cannot  fix  the  directors  with 
liability  for  the  loss  (for  there  appears  to 
have  been  loss)  incurred. 

11.  Payment  to  the  said  M.  P.  Shorrock 
of  so  much  of  the  sum  of  1,4432.  paid  to 
him  for  preliminary  expenses  as  did  not 
represent  moneys  properly  expended  by 
him  in  the  formation  of  the  company 
(including  commission  or  brokerage  paid 
for  placing  shares  in  the  company). 
Whether  Mr.  Shorrock  was  originally  a 
promoter  of  the  company,  and  what  part, 
if  any,  he  took  in  its  affairs  before  the 
2nd  of  September,  1887,  does  not  appear ; 
but  on  that  day,  with  the  assistance  of  the 
irregular  proceedings  already  noticed,  he 
intervened  therein,  and  from  that  time 
forward  he  exercised  a  controlling  influence 
not  intended,  I  think,  to  be  otherwise 
than  for  his  own  advantage.  He  must 
be  taken  to  have  incurred  some  expenses 
of  a  preliminary  character  as  the  agent  of 
the  directors  and  on  behalf  of  the  company 
so  as  to  establish  a  right  to  be  reimbursed 
the  same  by  the  company.  What  expenses 
were  properly  incurred,  and  to  what 
amount,  must  be  the  subject  of  enquiry, 
and  it  is  better  for  me  to  avoid  prejudging 
any  question  of  detail  which  can  possibly 
arise  on  such  enquiry,  and  therefore  I  in- 
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tend  here  to  treat  the  sum  of  1,443^.  as 
a  whole,  without  attempting  to  distinguish 
or  lay  down  any  rule  concerning  payments 
for  commission,  brokerage,  or  the  like. 
What  happened  about  this  1,443/.  was, 
shortly,  this  :  Mr.  Shorrock  made  a  claim 
for  that  amount  as  paid  by  him  for  pre- 
liminary expenses,  and  he  produced  some 
papers  which  may  have  been  more  or  less 
formal  vouchers  for  some  of  the  payments. 
It  cannot  be  suggested  on  the  evidence 
that  there  was  anything  like  a  complete 
account,  nor  were  such  papers  as  Mr. 
Shorrock  produced  seen  by  all  the  mem- 
bers of  the  board  or  referred  to  a  com- 
mittee. They  were  looked  over,  with 
Mr.  Shorrock's  assistance,  by  Mr.  Weld- 
Blundell,  one  of  the  directors,  who,  I  am 
told,  was  a  capable  man  of  business,  and 
who  appears  to  have  been  satisfied.  How 
he  was  satisfied,  what  care  he  took  to 
investigate  the  items,  to  challenge  their 
accuracy,  or  to  test  their  propriety,  I  do 
not  know,  for  imfortunately,  though  repre- 
sented by  counsel,  he  has  not  been  here 
in  person  to  give  his  own  account  of  the 
matter.  Mr.  Weld-Blundell  made  some 
verbal  report  to  the  board  meeting,  during 
the  progress  of  which  he  had  uuide  this 
examination  of  Mr.  Shorrock's  claim,  and, 
according  to  the  entry  in  the  minutes, 
there  was  then  passed  the  following  reso- 
lution :  '*  That  a  statement  of  the  expenses 
in  the  formation  of  the  company  having 
been  considered,  the  same  be  allowed  at 
the  siun  of  1,943/.,  and  that  a  cheque  in 
fevour  of  Mr.  Shorrock  be  drawn  for  this 
amount."  It  appears  from  evidence,  and 
is  an  unquestionable  fact,  that  this  resolu- 
tion is  inaccurate  and  misleading.  The 
expenses  were  not  allowed  at  the  sum  of 
1,943/.;  but  the  directors,  not  without 
Mr.  Shorrock's  influence,  thought  his 
charges  so  moderate  and  his  services  so 
valuable  that  they  made  him  a  present  of 
500/.  in  addition  to  the  1,443/.  actually 
claimed  for  expenses.  Mr.  ShaUcross  was 
no  party  to  the  resolution,  and  through 
his  intervention  this  last  error,  when  it 
came  to  his  knowledge,  was  repaired,  and 
the  600/.  was  restored  to  the  company. 
Taking  all  the  circumstances  into  con- 
sideration, ought  I  to  conclude  that  the 
balance,  1,443/.,  was  properly  paid  to  Mr. 
Shorrock  ?    I  think  not.     If  an  account 


had  been  produced  to  the  directors,  and 
had  been  examined  by  them  or  a  com- 
mittee, and  there  was  evidence  to  shew 
that  they  had  exercised  discretion  thereon, 
it  would  not  be  part  of  my  duty  closely  to 
examine  the  details,  or  to  say  that  par- 
ticular items  ought  not  to  have  been 
allowed  or  ought  to  have  been  reduced. 
I  will  go  further,  and  add  that  I  should 
not  have  thought  it  right  to  expunge  small 
items  from  a  regular  and  otherwise  proper 
account,  fairly  examined,  by  reason  of 
doubt  whether  from  a  legal  point  of  view 
they  had  a  place  therein.  But  it  seems 
to  me  that  the  directors  accepted  Mr. 
Shorrock's  total  as  moderate,  and  took 
no  pains  even  to  assure  themselves  on  that 
fact,  still  less  to  ascertain  how  it  was  made 
up.  It  is  possible  that  on  enquiry  Mr. 
Shorrock  may  prove  to  have  been  entitled 
to  the  whole  sum ;  but,  in  the  meantime, 
the  directoi-s  must  be  held  liable  for  the 
siun  improperly  paid  out  of  the  assets  of 
the  company. 

In  the  above  remarks  I  have  treated  all 
the  directors  as  equally  liable  or  free  frtun 
liability ;  but  it  was  admitted  at  the  out- 
set that  Dr.  Clarke,  who  was  absent  from 
England  till  the  15th  of  March,  1888, 
could  not  be  made  liable  for  payments 
made  before  his  return,  and  therefore  not 
for  the  1,443/.  The  declarations  of  lia- 
bility, and  the  enquiries  to  be  directed  in 
consequence  thereof,  must  be  so  framed 
as  to  protect  him  to  this  extent.  Those 
declarations  will  be  that  the  directors  are 
liable  to  make  good  (i.)  the  payment  of 
costs  in  the  two  actions  of  S/^orrock  v. 
YcUea  and  Griffiths  v.  Yat^a;  (ii.)  the  pay- 
ment of  Mr.  Shorrock's  salary  as  managing 
director;  and  (iii.)  the  payment  of  the 
1,443/. — and  there  must  be  enquiries  what 
sums  were  paid  out  of  the  moneys  of  the 
company  under  each  of  these  three  heads. 
There  will  be  further  enquiries  what,  if 
anything,  ought  to  be  allowed  to  Mr. 
Shorrock  for  his  services  in  the  manage- 
ment of  the  company's  business  over  and 
above  his  remuneration  as  a  director,  and 
what  sum  was  disbursed  by  him  in  pre- 
liminary expenses  which  ought  to  have 
been  paid  by  the  company.  Whatever  is 
certified  in  answer  to  these  two  enquiries 
will  be  set  off — one  against  the  liability  for 
salary,  and  the  other  against  the  liability 
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for  the  1,443^. ;  and  the  directors  will  ulti- 
mately be  liable  only  for  the  balance  and 
the  costs  of  the  two  actions. 

[His  Lordship  ordered  the  respondents 
to  pay  the  costs  of  the  three  issues  which 
were  decided  against  them.  The  official 
liquidator  was  allowed  his  costs  of  the 
other  parts  of  the  case  out  of  the  assets 
of  the  company,  and  the  costs  of  the 
enquiries  were  reserved.] 


Solioitors— Richard  £nglefield  k  Co.,  agents  for 
Barrel],  Rod  way  Sc  Co.,  Liverpool,  for  plaintiff ; 
Ingle,  Cooper  &  Holmes,  agents  for  Tyrer, 
Kenion  k  Co.,  Liveipool,  for  Dr.  Clarke. 
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May  14.   J 

Solicitor — Bill  of  Costa — Taxation — 
General  Order  under  the  Solicitors*  Remu- 
neration Act,  lS8l—Sc/i€dule  /.,  Part  II,, 
rules  1  and  5 — Lease  partly  in  Considera- 
tion of  a  Premium,  and  partly  of  a  Bent, 

A  lease  toas  granted  for  a  term  of  ninety 
years  from  September,  1883,  in  considera- 
tion of  a  rent  ofdOL  and  a  premium  of 
4,400^.  M  title  ims  deduced.  The  lessor's 
solicitor,  in  his  bill  of  costs,  charged  a  scale 
fee  of  lil.  in  respect  of  the  rent,  and  a 
scalefeeof42l,  in  respect  of  the  premium. 
The  Taxing-Mast^  disallowed  the  421.  On 
a  summons  to  review  taxation, — Held, 
that  the  direction  in  rule  5,  that  {in  addi- 
tion to  the  scale  fee  for  the  rent)  "  there 
shaU  he  paid  a  further  sum  equal  to  the 
remuneration  on  a  purcJuise  at  a  price 
equal  to  "  the  premium,  was  not  meant  to 
narrow  the  application  of  the  rule  only  to  a 
case  in  which,  if  the  transaction  had  been  a 
purchase  at  the  price  of  the  premium,  the 
sdicilor  could  have  claimed  the  scale  fee; 
and,  consequently,  that  the  i2l,  must  be 
(Mowed. 

Adjourned  summons. 

This  was  an  application  to  review  the 
taxation  of  a  bill  of  costs  for  work  done 
by  Mr.  Robson,  the  lessor's  solicitor,  in 
respect  of  a  lease  to  the  respondents  of 


some  property  at  Chelsea.  The  lease  was 
for  a  term  of  ninety  years  from  September, 
1883,  and  the  consideration  for  it  was  an 
annual  rent  of  601.  and  a  premium  of 
4,400^.,  payable  by  the  lessee  to  the 
lessor.  No  title  was  deduced  by  the 
lessor.  Mr.  Bobson  delivered  a  bill  for 
59^.  lOs.,  consisting  of  3^.  lOs,  for  dis- 
bursements, and  56^.  for  professional 
charges,  calculated  according  to  scale, 
made  up  of  14^.  in  respect  of  the  rent, 
and  42^.  in  respect  of  the  premium. 

The  Taxing  Master  disallowed  the  421., 
and  gave  the  following  reasons  for  so 
doing. 

"  The  solicitor's  bill  consisted  of  an  item 
of  562.  for  professional  charges,  and  three 
items  of  disbursements. 

"  On  the  taxation,  objection  was  made 
on  the  part  of  the  applicants  to  the  item 
of  562.,  on  the  ground  that  it  included 
remuneration  in  respect  of  the  premium ; 
and  they  claimed  that  the  solicitor  was 
entitled  only  to  the  remuneration  pre- 
scribed by  the  Solicitors'  Remuneration 
Act,  1881,  in  respect  of  the  rent  reserved 
by  the  lease. 

"The  solicitor  claimed  that  rule  5  of 
the  rules  applicable  to  part  2  of  schedule  1, 
entitled  him  to  charge,  in  addition  to  the 
remuneration  in  respect  of  the  rent,  a 
further  sum  equal  to  the  remuneration  on 
a  purchase  at  a  price  equal  to  the  pre- 
mium. 

**  The  applicants  replied  that  the  only 
remuneration  by  scale  prescribed  by  the 
Act  on  a  purchase  is  given  in  schedule  1, 
part  1 — namely,  remuneration  to  the 
vendor's  solicitor,  first,  for  negotiating  a 
sale  by  private  contract;  secondly,  for 
conducting  a  sale  by  auction ;  thirdly,  for 
deducing  title,  and  perusing  and  com- 
pleting conveyance ;  that  the  solicitor  had 
in  this  case  neither  negotiated  a  business, 
nor  conducted  a  sale  by  auction,  nor  de- 
duced title,  and  therefore  the  scale  did  not 
apply. 

*^  I  was  of  opmion  that  the  solicitor  was 
not  entitled  to  a  fee  according  to  scale  on 
the  premium,  and  that  the  remuneration 
to  which  he  was  entitled  was  the  remu- 
neration prescribed  by  the  Act  in  respect 
of  business,  the  remuneration  for  which  is 
not  prescribed  in  schedule  1 — ^namely,  re- 
muneration regulated  according  to  schd^ 
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dule  2;  and  I  gav6  the  solicitor  oppor- 
tunity of  bringing  in  a  detail  of  itema  of 
oosts  incurred,  which  I  would  tax  accord- 
ing to  that  schedule. 

''He  has  not  brought  ia  any  bill  of 
such  items,  but  has  brought  in  objections 
to  my  taxation." 

Vernon  B.  Smith,  in  support  of  the  sum- 
mons.— ^The  business  has  been  completed. 
The  question  arises  under  rule  2  (6)  of 
the  General  Order,  and  rule  5  of  the  rules 
applicable  to  part  2  of  schedule  1.  Rule  5 
is  exactly  in  point,  and  clearly  contem- 
plates that,  in  addition  to  the  scale  fee  in 
respect  of  the  rent,  there  shall  be  paid  "  a 
further  sum  equal  to  the  remuneration  on  a 
purchase  at  a  price  equal  to"  the  premium 
of  4,400/.— that  is,  42^. 

[He  was  then  stopped.] 

iSunn/en  Eady,  contra. — ^The  solicitor  is 
not  entitled  to  be  paid  for  work  which  he 
has  not  done.  He  cannot  charge  the 
scale  fee,  under  part  1,  ''for  deducing 
title  to  property  and  perusing  and  com- 
pleting conveyance,"  because  he  has  not 
deduced  any  title.  The  other  side  wish  to 
read  rule  5  as  if  it  had  said  that  (in  addi- 
tion to  the  scale  fee  in  respect  of  rent) 
"  there  shall  be  paid  a  further  siim  equal 
to  the  scale  remuneration  on  a  pturchase  " 
for  4,400;. 

[NoETH,  J. — Suppose  the  lessor's  soli- 
citor had  been  required  to  furnish  an 
abstract  of  title,  would  he  not  be  entitled 
to  charge  for  so  doing  under  rule  1 1] 

No,  because  he  must  not  be  paid  twice 
over  for  the  same  work. 

Vernon  R.  Smith,  in  reply. — It  has  been 
decided  that  negotiations  for  a  lease  under 
part  2  of  schedule  1  are  covered  by  the 
scale  fee — In  re  Field  (1) — and  cannot  be 
charged  for  separately.  The  Taxing  Master 
has  allowed  the  scale  fee  in  respect  of  the 
rent,  and  nothing  whatever  in  respect  of 
the  premium. 

North,  J.  ^on  May  14).— The  appellant 
in  this  case  is  Mr.  Robson,  a  sohcitor, 
who  complains  of  the  reduction  by  the 
Taxing  Master  of  his  bill  of  costs  for  work 
done  by  him,  as  solicitor  for  the  lessor,  in 

(1)  54  Law  J.  Bep.  Chanc.  661  Law  Rep. 
29  Ch.  D.  608.  ^ 


respect  of  a  lease  to  the  respondents  of 
some  property  in  Chelsea ;  the  burden  of 
the  costs  has  to  be  borne  by  the  lessee. 
The  lease  is  for  a  term  of  ninety  years 
from  September,  1883,  and  the  considera- 
tion for  it  is  an  annual  rent  of  50Z.  and  a 
premium  of  4,400/.  payable  by  the  lessee 
to  the  lessor. 

The  solicitor  dehvered  abill  for  59/.  10«., 
consisting  of  3/.  10«.  for  disbursements, 
and  56/.f(>r  professional  charges  calculated 
according  to  scale,  made  up  of  14/.  in  re- 
spect of  the  rent,  and  42/.  in  respect  of  the 
premium;  and  the  Taxing  Master  has 
allowed  the  14/.,  and  disallowed  the  42/. 

The  Taxing  Master  has  arrived  at  this 
conclusion  as  the  result  of  the  provisions  in 
the  2nd  part  of  schedule  1  to  the  General 
Order  under  the  Solicitors'  Remuneration 
Act,  1881,  which  gives  two  scales  of 
charges:  the  first  being  that  of  charges 
payable  to  the  lessor's  solicitor  for  pre- 
paring, settling,  and  completing  lease  and 
counterpart  in  case  of  a  lease,  or  agree- 
ment for  a  lease,  at  rack-rent  (not  includ- 
ing a  mining  or  building  lease)  ;  and  the 
second,  that  of  charges  payable  to  a 
vendor's  or  lessor's  solicitor  for  prepar- 
ing, settling,  and  completing  conveyance 
and  duplicate,  or  lease  and  counterpart, 
in  cases  of  conveyances  in  fee,  ...  or 
other  long  leases  not  at  rack-rent  (except 
mining  leases) ;  and  it  is  the  latter  scale,  if 
either,  which  applies  in  the  present  case. 
Then  the  5th  of  the  rules  applicable  to 
part  2  provides  that  "Where  a  convey- 
ance or  lease  is  partly  in  consideration  of 
a  money  payment  or  premium,  and  partly 
of  a  rent,  then,  in  addition  to  the  re- 
muneration hereby  prescribed  in  respect 
of  the  rent,  there  shall  be  paid  a  further 
sum  equal  ti)  the  remuneration  on  a  pur- 
chase, at  a  price  equal  to  such  money  pay- 
ment or  premium."  The  Taxing  Master 
has  allowed  the  sum  of  14/.  as  the  fee,  accord- 
ing to  the  scale,  on  the  rent;  but  has 
disallowed  the  42/.,  the  scale  fee  claimed 
upon  the  premium.  His  view  is  that  any 
such  scale  fee  must  be  a  sum  equal  to  the 
remuneration  on  a  purchase  at  a  pi  ice 
equal  to  this  premium — ^namely,  in  the 
present  case,  4,400/.;  but  that,  as  the 
solicitor  would  not,  if  this  were  a  purchase 
at  that  sum,  be  entitled  to  any  scale  fee, 
because  he  has  not  negotiated  or  conducted 
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the  sale,  nor  deduoed  any  title  to  the  pro- 
perty, he,  therefore,  does  not  oome  with- 
in the  provisions  of  part  1  of  the  1st 
schedule,  and  there  is  no  scale  fee  ap- 
plicahle  to  the  case.  He  has  held,  how- 
ever, that  although  the  solicitor  is  not 
entitled  to  any  scale  fee  on  the  premium, 
he  is  entitled,  in  addition  to  a  scale  fee  on 
the  rent,  to  the  remuneration  prescribed 
by  the  Act  in  respect  of  business  the 
remuneration  for  which  is  not  prescribed 
in  schedule  1 — ^namely,  remuneration 
according  to  the  old  system,  as  altered  by 
the  2nd  schedule ;  and  he  gave  the  solicitor 
an  opportunity  of  bringing  in  a  bill  of 
costs  to  be  taxed  upon  that  footing.  The 
solicitor  has  not,  however,  adopted  that 
course,  but  insists  that  he  is  entitled  to  be 
allowed  the  42/.,  the  scale  fee  on  the 
premium. 

In  giving  this  option  of  bringing  in  a 
bill  to  the  solicitor,  the  Taxing  Master  was, 
in  my  opinion,  clearly  wrong.  Supposing 
the  solicitor  had,  as  he  was  invited  to  do, 
brought  in  a  proper  bill  under  the  old 
system,  it  would  have  contained  full 
charges  for  all  the  work  done,  and  the 
Master  must  have  allowed  the  whole  of 
it;  for  he  would  have  had  no  option 
under  the  new  or  old  or  any  system  to 
have  allowed  such  simi  only  in  respect  of 
that  bill  as  bore  to  the  total  amount  of 
that  bill  the  same  proportion  that  4,400/. 
bore  to  the  whole  consideration  for  the 
lease — ^that  is,  the  premiimi  pltL8  the  rent. 
In  this  case,  therefore,  the  solicitor  would 
have  got  his  full  bill  of  costs  under  the 
old  system,  as  altered  by  schedule  2; 
and  would  have  received,  in  addition,  a 
scale  fee  calculated  on  the  rent. 

This  view  of  the  case  seems  to  me 
clearly  inadmissible.  A  solicitor  must,  in 
my  opinion,  be  paid  according  to  the 
Sfxle;  or,  independently  of  the  scale, 
according  to  the  old  system  as  altered  by 
schedule  2 ;  and  cannot,  in  respect  of 
one  and  the  same  piece  of  business,  be 
entitled  to  receive  a  compound  remunera- 
tion, made  up  in  part  of  a  scale  charge, 
and  in  part  of  a  bill  of  costs  in  addition 
for  professional  work  as  distinguished 
from  disbursements.  This  is  not  autho- 
rised by  the  Act,  or  Order,  or  Rules,  except 
expressly  in  one  particular  case  hereafter 
referred  to     and  it  would  be  to  some 
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extent  giving  double  remuneration  for  the 
same  work.  This  was  also,  I  think,  the 
view  which  Mr.  Justice  Chitty  took  in  In 
re  Hijckley  cmd  Stewa/rd  (2). 

The  question  then  is  whether  the  soli- 
citor is  to  be  paid  (a)  by  a  scale  charge  on 
the  rent  and  on  the  premium ;  or  {b)  by  a 
bill  of  costs  according  to  the  old  system, 
as  altered  by  schedule  2.  The  case  &lls 
exactly  within  rule  5  of  part  2  of  the 
schedule — namely,  the  lease  is  partly  in 
consideration  of  a  rent  and  partly  of  a 
money  payment  or  premium.  That  rule 
provides  that,  ''  in  addition  to  the  re- 
muneration hereby  prescribed  in  respect 
of  the  rent,"  there  shall  be  paid — ^not  a 
bill  of  costs,  but — ''  a  further  sum  equal 
to  the  remimeration  on  a  purchase  at  a 
price  equal  to  such  money  payment  or 
premium."  It  does  not  say  that  the 
vendor's  or  lessor's  solicitor  is  to  be  re- 
munerated as  if ,  to  this  extent,  the  trans- 
action were  a  purchase ;  but  that  he  is  to 
be  remunerated,  in  the  case  of  a  lease  or 
a  conveyance  reserving  rent,  by  a  sum 
equal  to  the  remuneration  on  a  purchase, 
a  sum  to  be  ascertained  by  reference  to 
something  else  in  the  Act,  to  which  refer- 
ence efifect  must  be  given  if  possible.  As 
we  are  dealing  with  the  case  of  a  vendor's 
or  lessor's  solicitor,  the  rule  would  have 
been  more  happily  expressed,  and  more 
accurate,  if  it  had  referred  to  remunera- 
tion on  a  sale  instead  of  on  a  purchase ; 
but  the  meaning  is  obvious.  Now  to  what 
is  reference  here  made  %  The  remunera- 
tion on  sales  is  given  by  part  1  of  sche- 
dule 1  to  a  vendor's  solicitor  for  three 
things — ^first,  for  negotiating  a  sale  by 
private  contract ;  secondly,  for  conducting 
a  sale  by  public  auction ;  and  thirdly,  for 
deducing  title  to  property  and  completing 
conveyance.  The  first  of  these  cannot  be 
intended ;  for  it  is  settled  by  In  re  Field 
(1)  and  later  cases  that  no  charge  can  be 
allowed  for  negotiations  in  respect  of  busi- 
ness coming  within  part  2  of  schedule  1. 
Nor  can  the  second  be  meant,  for  there  is 
very  little  connection  between  sales  by 
auction  and  the  matters  dealt  with  in  part 
2.  The  reference  must,  therefore,  be  to 
the  remuneration  payable  to  a  vendor's 
solicitor  for  deducing  title  and  perusing 

(2)  54  Law  J.  Rep.  Chanc.  608. 
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and  completing  conveyance.  But  it  is 
said  that  as  the  scale  fee  on  a  purchase  (or 
sale)  is  not  payable  unless  the  title  is 
deduced  as  well  as  the  conveyance  com- 
pleted-Hsee  In  re  Lacei/  (8)  and  Newhould 
V.  Bailward  (4) — so  it  cannot  be  allowed  on 
a  lease,  where  the  business  is  completed 
without  deducing  title.  But  it  is  clear 
that  the  two  cases  are  not  assimilated  for 
all  purposes.  For  instance,  on  a  sale 
under  part  1,  a  solicitor  who  negotiates 
a  sale  and  deduces  title  and  prepares  con- 
veyance receives  separate  fees  for  each; 
while  a  solicitor  who  negotiates  a  convey- 
ance or  lease  coming  under  part  2  re- 
ceives no  fee  for  negotiating.  Again,  the 
law  is  established  that  a  lessee  is  not,  in 
the  absence  of  express  contract  to  that 
effect,  entitled  to  call  for  his  lessor's  title ; 
and  such  title,  notoriously,  is  scarcely  ever 
required ;  and  it  would  be  rather  absurd, 

1  think,  to  hold  that  the  reference  in  rule 
5  to  remuneration  in  respect  of  the  pre- 
mium had  reference  only  to  the  very 
rare  cases  of  leases  for  which  the  lessor 
had,  by  special  contract,  to  deduce  his 
title ;  and  that  fer  the  larger  number  of 
cases,  in  which  leases  are  granted  in  con- 
sideration in  part  of  a  premium,  without 
any  title  being  deduced,  are  unprovided 
for  by  the  rule.  In  fact,  it  is  clear  that 
the  framers  of  the  rules  applicable  to  part 

2  of  schedule  1  had  in  mind  that  title 
is  not  ordinarily  deduced  on  grants  of 
leases  j  and  that  those  rules  are  not  con- 
fined to  leases,  on  the  grant  of  which  title 
is  not  deduced ;  for  the  jfirst  rule,  applic- 
able to  part  2,  provides  that  if  "the 
vendor  or  lessor  furnishes  an  abstract  of 
title,  it  is  to  be  charged  for  according  to 
the  present  system,  as  altered  by  schedule 
2  " ;  and  this  is  the  one  case  in  which 
the  Order  allows  remuneration  by  a  bill  of 
costs  in  addition  to  scale  fees.  It  is  obvi- 
ous that  this  charge  is  in  addition  to,  and 
not  in  lieu  of  a  scale  fee ;  for  the  rule  merely 
allows  a  separate  charge  for  what  is  but  a 
small  part  of  the  deducing  of  title ;  and 
it  could  not  be  intended  that,  in  cases 
where  title  is  deduced,  the  solicitor  should 


not  receive  any  remuneration  for  deducing 
title,  except  the  charge  for  the  abstract. 
The  provision  of  rules  5  and  1  that  the 
solicitor  is  to  have  a  scale  fee  on  the  pre- 
mium, and  if  an  abstract  is  furmshed 
(which  is  part  of  the  deduction  of  title)  is 
to  have  something  more,  is,  in  my  opi- 
nion, quite  inconsistent  with  the  conten- 
tion that  if  title  is  not  deduced  (that  is,  if 
an  abstract  is  not  furnished)  he  is  not  to 
have  even  any  scale  fee  on  the  premium, 
or  other  remuneration  in  respect  thereof. 
If  that  were  so,  in  the  not  uncommon 
case  of  a  lease  at  a  nominal  or  small  rent 
and  a  large  premium  (no  title  being 
deduced),  a  soHcitor  would  receive  only 
a  very  moderate  and  possibly  inadequate 
remimeration  for  his  work — a  state  of 
things  scarcely  contemplated  by  the  framers 
of  the  Act,  Order,  and  Rules. 

In  my  opinion,  the  language  of  rule  5, 
referring  to  a  further  sum  equal  to  the 
remuneration  on  a  purchase  at  a  price 
equal  to  the  premium,  was  intended  to 
avoid  the  repetition  of  the  table  shewing 
the  rate  or  scale  of  remuneration,  as 
though  there  had  been  a  reference  to  it 
mutatis  mtUandia ;  and  was  not  meant  to 
narrow  its  application  to  cases  precisely 
identical,  or  to  exclude  almost  all  leases  at 
a  premiimi  from  its  operation. 

Under  these  circumstances  I  have  come 
to  the  conclusion  that  the  solicitor  is  en- 
titled to  the  56Z.  he  claims  for  remunera- 
tion ;  and  the  matter  must  go  back  to  the 
Taxing  Master  to  revise  his  taxation ;  and 
the  solicitor  must  have  his  costs  of  this 
application. 

SolicitoTS — J.  E.  Robson,  for  summons ;  Hasties, 
for  respondents. 


(3)  63  Law  J.  Bep.  Chonc.  287;  Law  Bep. 
26  Ch.  D.  301. 

(4)  68  Law  J.  Rep.  Q,B.  209;  Law  Bep,  14 
App.  Cas.  1. 
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SnBLING,  J. 

April  2. 

Ccmpcmy — Name — Registration — Simi- 
larity to  Nam>e  of  Compcmy  already  on 
Register  —  Injunction  —  Companies  Act^ 
1862,  s,  20. 

The  plaintiffs  were  a  registered  company 
carrying  on  the  hxisiness  of  a  wax-rjoork 
exhibition  in  London  under  the  name  of 
^^ Madame    Tussaud    <L'    Sons,    Limited" 
Their  exhibition  ^oas  a  very  old-established 
one.     The  defendant,  Louis  Tussatui,  vxis  a 
wax-modeller,  who  had  formerly  been  em- 
ployed by  the  plaintiff  company,  but  had 
never  carried  on  any  bitsiness  on  his  own 
account.     He  promoted  a  company,  of  which 
he  was  to  be  manager,  to  qarry  on  an  exhi- 
bition similar  to  that  of  the  plaintiffs,  but 
in  another  part  of  London.     It  was  pro- 
posed to  register  the  new  company  under 
the  name  of  "  Louis  Tussaud,  Limited" 
The  pHaintiffs  moved  for  an  injunction  to 
restrain  the  defendant  from  proceeding  with 
HbC  registration  of  the  new  company  under 
the  proposed  nams  or  any  other  name  so 
nearly  resembling  that  of  the  plaintiff  cowr 
pany  as  to  be  ccUcuIated  to  deceive  : — Held, 
that  an  injunction  ought  to  be  granted  in 
similar  terms  to  the  order  in  Hendriks  v, 
Montagu  (50  Law  J.  Kep.  Chanc.  456 ; 
Law  Rep.  17  Ch.  D.  638). 

Semble,  that  if  the  defendant  had  pre- 
viously carried  on  an  exhibition  in  his  own 
name,  and  had  sold  it  with  the  goodwill  to 
third  parties,  who  had  transferred  it  to  the 
company,  registration  under  the  proposed 
name  might  liave  been  allowed. 

Motion. 

By  this  motion  the  plaintiffs,  Madame 
Tussaud  &  Sons,  Limited,  sought  to  re- 
strain the  defendant,  Louis  J.  Tussaud, 
from  applying  or  proceeding  with  any 
application  to  the  Registrar  of  Joint  Stock 
Companies  in  England  for  registration 
under  the  Companies  Acts  of  any  com- 
pany to  be  incorporated  under  the  name 
of  "  Louis  Tussaud,  Limited,"  or  any  other 
name  so  nearly  resembling  the  name  of 
the  plaintiff  company  as  to  be  calculated 
or  likely  to  mislead  or  deceive  the  public 
into  the  belief  that  the  company  being  so 


incorporated  was  the  same  as  the  plaintiff 
company,  and  from  issuing  or  publishing 
advertisements,  circulars,  or  prospectuses 
representing  that  a  company  was  to  be 
incorporated  pursuant  to  the  Companies 
Acts  under  the  name  of  Louis  Tussaud, 
Limited,  or  any  such  other  name  as  afore- 
said, and  from  carrying  on  or  commencing 
any  business  similar  to  the  business  of  the 
plaintiff  company    under    the    name    of 
"  Louis  Tussaud,  Limited,"  or  any  such 
other  name  as  aforesaid.       The  business 
of  the  plaintiff  company  consisted  in  carry- 
ing on  an  exhibition  of  waxworks,  founded 
many  years  ago  by  Madame  Tussaud,  and 
continued  by  lineal  desoendants  of  hers 
down  to  1889,  when  it  was  acquired  by 
the  plaintiff  company.     According  to  the 
view  of  the  evidence  taken  by  the  Court, 
the   plaintiff's  exhibition,    though   often 
referred  to  as  "  Madame  Tussaud's,"  was 
still  not  unfrequently  spoken  of  as  "  Tus- 
saud's  "  only.     The  defendant  Louis  Tus- 
saud, a  young  man  in  his  twenty-third  year, 
was  the  son  of  Joseph  Randle  Tussaud, 
who  with  his  two  brothers  formerly  car- 
ried on  the  exhibition  now  belonging  to 
the  plaintiffs.     According  to  his  evidence, 
he  had  studied  under  his  father  in  his 
business  of  a  wax-modeller,  and  assisted 
him  in  modelling  ever  since  he  was  thirteen 
years  of  age  down  to  1889,  when  the  busi- 
ness was  sold  to  the  plaintifis.     While  he 
was  employed  assisting  his  fiather  he  him- 
self modelled  a  number  of  figures  at  present 
exhibited  in  the  plaintiffs'  exhibition.  He 
had  never  learned  any  other  trade  or  busi- 
ness, and  was  dependent  upon  his  profes- 
sion of  wax-modeller  for  earning  his  living, 
having  no  other  means  of  subsistence.    In 
the  early  part  of  1890  he  had  succeeded  in 
negotiating  and  arranging  for  a  company 
to  erect  a  building  to  open  an  exhibition 
of  waxworks,  to  be  called  "  Louis  Tussaud, 
Limited,"  of  which  he  was  to  have  the 
management.     He  averred  that  neither  he 
nor  the  directors  of  the  proposed  company 
had  any  intention  of  endeavouring  to  mis- 
lead the  public  into  supposing  that  the 
proposed    company    of    Louis    Tussaud, 
Limited,   had   any   connection   with  the 
business  and  exhibition  of  '^  Madame  Tus- 
saud k  Sons,  Limited,"  and  he  had  so  caused 
it  to  be  stated  in  the  prospectus,  and  had 
also  written  to  the  press  stating  the  fact ; 
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and  he  submitted  that  he  was  fully 
entitled  to  carry  on  a  wax- work  exhibition 
in  his  own  name  of  Louis  Tussaud  without 
interference  by  the  present  proprietors  of 
Madame  Tussaud  &  Sons,  Limited.  The 
prospectus,  dated  the  12th  of  March, 
1890,  stated  that  the  company  was  formed 
for  the  purpose  of  introducing  to  the  West 
End  of  London  a  new  exhibition  similar 
in  many  respects  to,  but  having  no  con- 
nection with,  the  one  so  long  and  success- 
fully carried  on  in  Baker  Street  and 
Marylebone  Road.  The  freehold  site  ac- 
qaired  was  one  of  the  most  valuable  and 
central  in  the  Metropolis,  situate  in 
Shaftesbury  Avenue.  The  memorandum 
offlussodation,  alsodatedthe  12th of  March, 
1890,  included  amongst  its  objects :  "  To 
undertake  and  carry  on  the  business  of  a 
wax-work  exhibition,  and  with  a  view 
thereto  to  adopt  an  agreement  expressed 
to  be  made  between  Louis  J.  Tussaud  of 
the  one  part  and  Mr.  W.  S.  Austin,  on 
behalf  of  the  company,  of  the  other  part, 
either  with  or  without  modifications.''  The 
capital  of  the  company  was  100,000^.,  in 
100,000  ordinary  shares  of  IL  each.  The 
memorandum  of  association  was  signed  by 
seven  persons  for  one  share  each,  amongst 
them  being  the  defendant  Louis  Joseph 
Tussaud.  A  contract  had  been  entered 
into  between  Louis  Tussaud  and  a  trustee 
for  the  company,  under  which  the  latter 
was  to  sell  to  the  company  the  benefit  of 
an  agreement  which  he  had  entered  into 
for  the  purchase  of  the  site  in  Shaftesbury 
Avenue.  The  consideration  for  this  con- 
tract was  to  be  7,600^. — 5,000Z.  in  cash 
and  2,500^.  in  fully  paid  shares.  The  con- 
tract further  provided  that  the  vendor 
was  to  act  as  manager  of  the  business  of 
the  company  for  a  term  of  seven  years 
from  the  opening  of  the  said  exhibition, 
and  that  during  the  like  period  of  seven 
years  from  the  opening  of  the  said  exhi- 
bition he  was  to  act  as  a  modeller  in 
wax  to  the  company,  and  to  execute  and 
prepare,  and  at  his  own  expense  supply 
and  set  up  all  wax  figures  required  by  the 
company  from  time  to  time  for  the  pur- 
pose of  their  exhibition ;  and  by  way  of 
salary  and  remuneration  for  the  services 
aforesaid  the  company  was  to  pay  to  the 
vendor  a  yearly  sum  of  200/.  and  a  com- 
mission of  five  per  cent,  upon  the  actual 


net  profits  which  should  be  earned  by  the 
said  company.  In  addition  to  the  said 
salary  and  commission  the  company  was  to 
pay  to  the  vendor  30/.  for  every  wax 
figtire  modelled,  finished,  and  set  up  by 
him  for  the  company.  For  the  considera- 
tion aforesaid  the  vendor  covenanted  with 
the  company  that  he  would  not  daring 
the  said  period  of  seven  years  model  any 
wax  figure  for  any  person  other  than  the 
company,  or  directly  or  indirectly,  and 
either  alone  or  in  partnership  with,  or  as 
agent,  clerk,  or  servant  of  any  other 
person  or  persons,  or  otherwise  howsoev^ 
set  up  or  carry  on,  or  be  interested  in 
the  trade  or  business  of  a  wax-modeller 
otherwise  than  for  and  on  account  of  the 
company. 

Sir  Horace  Davey,  Q.C.,  Buckley ^  Q.C., 
and  Wace,  for  the  plaintiff  company. — If 
the  defendant  is  allowed  to  register  a  com- 
pany under  the  name  of  "  Louis  Tussaud, 
limited,''  the  result  will  be  that  people 
visiting  London  will  be  led  to  believe  that 
the  two  exhibitions  are  the  same,  and  the 
plaintiffs  will  thereby  suffer  loss.  The 
name  of  "Louis  Tussaud,  Limited,"  so 
nearly  resembles  that  under  which  the 
plaintiff  company  is  already  registered  as 
to  be  "  calculated  to  deceive  "  within  the 
meaning  of  section  20  of  the  Companies 
Act,  1862— i/flw«w»  V.  ThorUy'B  Food 
for  Cattle  Company  (1)  and  ffendrike  v. 
Montagu  (2). 

It  is  true  that  in  Turton  v.  Turton  (3) 
the  Court  of  Appeal  dissolved  an  injunc- 
tion, which  had  been  granted  by  North,  J., 
because  the  defendants  were  canning  on 
business  in  their  own  names;  but  that 
case  is  distinguishable  on  many  grounds 
from  the  present.  The  defendant  is  not 
entitled  to  register  a  company  of  which 
he  is  merely  a  shareholder  under  a  name 
and  for  purposes  which  so  nearly  resemble 
the  name  and  the  business  of  the  plaintiff 
company  as  to  be  calculated  to  deceive 
the  pubUc.  The  proposed  company  is  not 
that  of  the  defendant  at  all,  but  of  his 
friends,  and  they  desire  to  use  his  name 

(1)  Law  Bep.  14  Ch.  D.  748. 

(2)  60  Law  J.  Rep.  Chanc.  466 ;  Law  Bep. 
17  Ch.  D.  638. 

(3)  58  Law  J.  Bep.  Chanc  677,*  Law  Bep, 
42  Ch.  D.  128. 
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because  it  is  similar  to  that  of  the  plaintiff 
compaDy.  The  company  can  have  no  right 
in  the  name  of  Tussaud,  because  the  de- 
fendant never  carried  on  business  and  had 
nothing  to  sell  to  the  company  in  con- 
nection with  an  exhibition  of  waxworks. 

They  also  referred  to  HobT/  v.  The 
Grasvenor  Library  Company  (4)  and  The 
MerchafU  Banking  Company  o/Lo7idon  v. 
Tlie  Merchants'  Joint  Stock  Bank  (5). 

Graham  Hastings,  Q.C,  A,  HB.  Terrell, 
and  H.  P,  Wilkinson,  for  the  defendant. — 
The  name  of  the  defendant's  proposed  com- 
pany is  so  different  from  that  of  the  plain- 
tiffs' that  there  can  be  no  deception .  There 
is  nothing  dishonest  in  a  man  carrying  on 
business  imder  his  own  name,  even  though 
mistakes  may  occur.  There  is  no  evidence 
that  the  new  company's  exhibition  will  be 
passed  off  as  that  of  the  plaintiff  company. 
The  names  are  not  so  similar  as  to  be  mis- 
taken. The  defendant  has  been  engaged 
in  the  business  all  his  life,  and  ought  to 
be  allowed  to  register  the  company  in  his 
own  name. 

They  also  referred  to  Burgess  v.  Bur- 
(6). 

Sir  H.  JDavey,  in  reply. 

Stirling,  J.  [after  stating  the  facts] — 
It  therefore  appears  from  this  agreement 
that  the  interest  of  the  defendant  in  the 
company  is  twofold — first,  as  vendor  of 
the  benefit  of  the  agreement  of  the  6th 
of  March,  1890,  he  is  to  be  the  re- 
cipient, by  himself  or  by  his  nominees, 
of  2,500  fully  paid-up  shares  of  the  com- 
pany, with  which,  of  course,  he  may  deal 
in  any  way  he  sees  fit ;  and,  secondly,  he 
is  to  act  as  the  manager  and  modeller 
to  the  company,  being  in  that  respect 
simply  the  paid  servant  of  the  directors  of 
the  company,  whose  orders  he  is  bound  to 
obey.  IJp  to  the  present  time,  so  far  as 
appears,  he  has  not  carried  on  any  exhi- 
bition on  his  own  account ;  nor  is  it  stated 
that  he  has  modelled  any  figures  whatever 
except  those  which  are  at  present  exhibited 
in  the  plaintififs'  exhibition ;  and  he  does 

(4)  28  W.  R.  386. 

(6)  47  Law  J.  Rep.  Chanc.  828 ;  Law  Rep. 
9  Ch.  D.  560. 

(6)  3  De  Qex,  M.  &  O.  896;  22  Law  J.  Rep. 
Chanc.  675. 
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not  purport  to  sell  to  the  company  any  wax 
figures  of  his  own  modelling. 

Now  it  cannot  be  doubted,  as  it  seems 
to  me,  that  the  name  of  Tussaud  is  well 
known  and  of  high  repute  in  connection 
with  waxworks,  and  that  if  another  exhi- 
bition of  a  similar  nature  to  the  plaintiffs' 
were  to  be  started  in  London  under  the 
defendant's  name,  the  one  would,  "  in  the 
ordinary  course  of  human  affairs  "  (I  am 
adapting  to  this  case  the  words  of  Lord 
Justice  James  in  Hendriks  v.  Montagu  (2)), 
"be  likely  to  be  confounded  with   the 
other,"  and  visitors  from  the  country  who 
had  heard  of  the  plaintiffs'  exhibition  would 
be  likely  to  be  misled  into  going  to  the 
other.     If  persons  not  bearing  the  name 
of  Tussaud,  and  deriving  no  title  from  any 
one  bearing  that  name,  were  to  seek  to 
establish,    under    the     name     of    Louis 
Tussaud,  a  company  such  as  is  promoted 
by  the  defendant,   I  think  the  natural 
result  of  their  carrying  on  business  under 
that  name  would  be  to  mislead  people  who 
were  desirous  of  visiting  the  plaintiffs'  ex- 
hibition into  going  to  theirs ;  and  that  the 
persons  so  doing  could,  under  the  prin- 
ciples laid  down  in  Hendriks  v.  Montagu 
(2),  be  restrained  by  injunction  similar  to 
that  granted  in  that  case.     The  question 
which  I  have  to  decide  is  whether  the  de- 
fendant, bearing  as  he  does  the  name  of 
Tussaud,   is  equally  liable  to  be   so  re- 
strained.    Now,  the  principles  on  which 
the  Court  acts  are  laid  down  in  the  well- 
known  case  of  Burgess  v.  Burgess  (6) ;  and 
I  refer  more  particularly — as  has  been  done 
in  several  cases  in  the  Court  of  Appeal — 
to  the  judgment  of  Lord  Justice  Turner. 
He  says :  **  No  man  can  have  any  right 
to  represent  his  goods  as  the  goods  of 
another  person;  but  in    applications  of 
this  kind  it  must  be  made  out  that  the 
defendant  is  selling  his  own  goods  as  the 
goods  of  another."     That  is  the  general 
proposition,  and  then  he  proceeds  to  specify 
the  two  cases  :  "  Where  a  person  is  selling 
goods  under  a  particular  name, and  another 
person,  not  having  that  name,  is  using  it, 
it  may  be  presumed  that  he  so  uses  it  to 
represent  the  goods  sold  by  himself  as  the 
goods  of  the  person  whose  name  he  uses  ; 
but  where  the  defendant  sells  goods  under 
his  own  name,  and  it  happens  that  the 
plaintiff  has  the  same  name,  it  does  not 
4M 
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follow  that  the  defendant  is  selling  his 
goods  as  the  goods  of  the  plaintiflf.  It  is 
a  question  of  evidence  iti  each  case  whether 
there  is  false  representation  or  not."  That 
statement  of  the  law  was  cited  and  approved 
of  in  the  recent  case,  before  the  Court  of 
Appeal,  of  Turton  v.  Turton  (3).  It  fol- 
lows from  the  statement  of  the  law  in 
Burgess  v.  Burgess  (6),  and  also  from  the 
decision  in  Turton  v.  Turton  (3)  in  the 
Court  of  Appeal,  that  the  defendant  is 
at  perfect  liberty  to  open  on  his  own 
account,  and  to  carry  on  in  his  own 
name,  an  exhibition  of  waxworks;  fur- 
ther, he  may  take  partners  into  his  busi- 
ness and  carry  on  the  business  under  the 
name  of  "  Louis  Tussaud  and  Company  " 
— that  seems  to  me  to  be  expressly  de- 
cided by  Turton  v.  Turton  (3).  Having 
commenced  business  on  his  own  account, 
I  apprehend  that  he  might  sell  it, 
with  the  benefit  of  the  goodwill,  to  third 
parties,  and  that  these  third  parties  might, 
if  they  thought  fit,  certainly  carry  on  the 
business  in  the  same  name — namely, 
that  of  the  defendant.  That,  it  seems  to 
me,  would  follow  from  this,  that  they  are 
entitled  to  the  full  benefit  of  the  goodwill 
which  they  have  honestly  and  legitimately 
purchased  from  the  defendant.  Again, 
these  thiid  parties  might  transfer  the 
business  and  goodwill  to  a  joint-stock  com- 
pany, and  without  expressing  a  final  opi- 
nion on  the  point,  I  am  not  at  the  present 
moment  prepared  to  say  that  that  company 
under  these  circumstances  might  not  be 
registered  under  the  same  name  as  had 
hee.i  previously  used  in  connection  with 
the  business.  That,  however,  is  not  the 
present  case  ;  I  conceive  it  to  be  clear 
that  the  defendant  could  not  either  for 
valuable  consideration  or  otherwise  confer 
on  anotlier  person  the  right  to  use  the 
name  of  Tussaud  in  connection  with  a 
business  which  the  defendant  had  never 
carried  on,  and  in  which  he  had  no  interest 
whatever.  Then  comes  the  question,  Can 
he  confer  this  right  on  a  person  or  com- 
j)any  towards  which  he  stands  simply  in 
the  position  of  a  paid  servant?  He  can 
no  doubt  confer  the  right  of  saying  that 
the  businpRs  is  under  his  management, 
but  could  he  go  to  a  Mr.  Brown  and  say 
to  him,  "  T  will  become  your  servant;  I 
will  act  as    manager  and  wax-modeller 


under  you  for  seven  years,  and  you  shall 
carry  on  the  business,  whidi  is  not  to  be 
mine  but  yours,  under  my  name  1 "  Does 
it  make  any  difference  that  instead  of 
going  to  a  private  individual  he  invites 
the  public  to  become  proprietors  of  the 
business  upon  the  like  terms  1  Now  on  this 
point  there  is,  I  do  not  say  actual  decision, 
but  some  authority.  In  the  case  of  J/iw- 
satti  V.  Thorley's  Cattle  Food  Company  (1) 
a  person  named  Thorley  manufactured 
cattle  food  according  to  a  recipe  which  he 
had  obtained,  and  sold  it  under  the  name 
of  "  Thorley's  Food  for  Cattle."  U|X)n 
his  death  the  plaintiff  succeeded  to  his 
business  and  continued  it,  and  shortly 
afterwards  the  defendant  company  was 
registered  as  a  limited  company  with  a 
capital  of  200^.  divided  into  4,000  shares 
of  Is,  each.  The  articles  provided  that 
the  directors  might  enter  into  an  arrange- 
ment with  the  brother  of  the  plaintifiTs 
predecessor  in  title,  who  had  become  ac- 
quainted with  the  secret,  for  the  purchase 
of  that  secret  and  for  his  employment  in 
the  service  of  the  company.  Now  the 
decision  in  the  case  to  which  I  am  refer- 
ring did  not?  turn  on  that  simple  state  of 
facts,  but  it  is  commented  on  by  Lord 
Justice  James  in  a  manner  which  appears 
to  me  to  be  very  significant.  He  says 
this,  at  p.  756,  "  We  have  had  nothing  like 
a  satisfactory  explanation  of  how  J.  W. 
Thorley's  company  came  into  existence, 
unless  it  was  that  the  promoters  thought 
that  Thorley's  food  was  a  very  profitable 
thing,  and  had  got  a  great  reputation, 
and  that  they  should  like  to  steal  the  re- 
putation which  it  had  acquired.  In  order 
to  do  that,  they  somehow  or  other  got  into 
communication  with  a  brother  of  the  late 
Joseph  Thorley,  who  for  some  years  had 
been  in  the  service  of  Joseph  Thorley,  and 
during  those  years,  according  to  his  own 
account,  which  I  take  to  be  true,  had  ac- 
quired a  knowledge  of  the  recipe  and  of 
the  manufacture,  but  who  for  several 
years  previous  to  the  existence  of  this 
company  had  never  had  anything  to  do 
with  the  manufacture  of  food  for  cattle. 
Having  the  name  of  Thorley,  which  was 
the  distinguishing  mark  of  the  food  for 
cattle,  he  either  tendered  himself  for  sale, 
or  was  found  for  purchase  by  some  persons 
in  order  that  his  name  might  be  got  into  a 
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joint-stock  company  formed  for  the  sake  of 
selling  these  goods.  Why  was  that  name  got 
in  there  except  for  the  purpose  of  inducing 
the  world  to  believe  that  it  was  the  same 
concern,  or  that  it  was  the  Thorley,  that 
it  was  the  same  Thorley,  or  a  continuation 
of  the  same  Thorley,  w^hose  name  was  the 
principal  characteristic  of  the  name  of  the 
article."    Now  this  is  very  material.    "  The 
name  of  the  company  is,  to  my  mind,  a 
fiction.     The  meaning  which  the  name  of 
J.  W.  Thorley  &  Co.,  Limited,  would  con- 
vey to  any  person's  mind  is  that  there  had 
been  a  partnership  of  J.  W.  Thorley  &  Co., 
a  real  partnership  which  had  been  carry- 
ing on  business  in  the  manufacture  of  this 
food  for  cattle,  and  that  for  some  reason  or 
other,  such  as  we  have  seen  constantly  in 
our  experience  in  this  Comt,  the  partner- 
ship had  been   minded  to  convert  itself 
into  a  limited  company  for  the  moi*e  con- 
venient transaction  of  its  business.     But 
here  J.  W.  Thorley  was  not  a  partner. 
J.  W.  Thorley  was  employed  as  an  agent, 
as  the  manager,  and  J.  W.  Thorley's  only 
connection  with  the  company  qua  company 
is  that  he  had  a  1*.  shai'e  in  this  com- 
pany."    Of  course  there  is  a  much  larger 
interest  here  in  the  defendant;  but  the 
tx>rd  Justice  continues :    "To  my  mind 
tliat  is  the  same  thing  as  if  somebody  were 
to  get  up  a  brewery  at  Burton,  finding 
somebody  of  the  name  of  Bass,  or  some- 
body who  would  take  the  name  of  Bass 
(for  there  is  no  law  to  prevent  a  man  as- 
suming any  name  he  likes),  and  then  get  a 
company  registered   under  the   name  of 
*  J.  Bass  &  Co.,  Limited,'   or   *  W.  Bass 
&  Co.,  Limited,'  and  advertise   *  Bass  & 
Co.'s  Pale  Ale.'     I  really  can  see  no  dis- 
tinction between  Bass  &  Co.'s  Pale  Ale  as 
advertised  by  such  a  company  and  *Thor- 
ley's  Food  for  Cattle' advertised  by  the 
company  now  before  us,  which  has  pro- 
cured a  person  of  the  name  of  Thorley  to 
be  connected  with  their  company.     That 
of  itself,  to  my  mind,  is  a  veiy  strong 
thing  to  begin  with,  and  then  next  we 
have  to  look  at  the  advertisement,"  and 
so  forth.     I  do  not  rely  on  that  as  a  deci- 
sion of  the  point  which  is  now  before  me. 
I  simply  refer  to  these  observations  of  the 
Lord  Justice  as  indicating  the  view  which 
he  took  of  such  a  set  of  circumstances. 
Now  with  that  may  well  be  contrasted 
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the  case  of  Tarton  v.  Turtmi  (3),  which 
wiis  very  much  relied  on  for  the  defendant. 
In  that  case,  a  man  carried  on  business 
under  the  name  of  Turton  <fe  Sons  ;  there 
was  also  Jno.  Turton  in  the  same  town 
who  had  for  many  years  carried  on  a 
similar  business  under  the  name  of  first 
John  Turt<3n,  then  John  Turton  &  Co., 
and  finally,  taking  two  sons  into  partner- 
ship, he  assumed  the  name  of  John  Turton 
&  Sons,  and  it  was  held  that  he  was  per- 
fectly entitled  to  carry  on  business  under 
that  name.  What  is  the  ground  of  the 
decision]  I  take  it  from  Lord  Justice 
Cotton  :  "  Here,  in  my  opinion,  what  has 
been  done  by  the  defendants  is  simply  in 
the  ordinary  mercantile  way  to  indicate  to 
the  world  and  to  the  customers  of  the 
film  that  the  sons  have  been  taken  into 
the  business  and  are  carrying  on  the  busi- 
ness with  their  father";  and  at  the  close  of 
his  judgment  he  says,  "  In  my  opinion  it 
would  be  wrong  to  come  to  the  conclusion 
here  that  there  was  any  passing  off  of  the 
goods  of  the  defendants  as  the  goods  of 
the  plaintiffs.  It  must  be  a  question  of 
fact,  as  indicated  by  Lord  Justice  Turner 
in  the  case  of  Burgess  v.  Burgess  (6).  The 
mere  ftict  that  the  name  used  by  the  de- 
fendants is  the  same  as  that  of  another 
person,  in  my  opinion  will  not  justify  the 
Court  in  assuming  that  the  defendants 
aiX5  passing  off  their  goods  as  the  goods  of 
that  other  person.  It  may  lead  to  the 
conclusion  that  there  will  be  some  difficulty 
occasioned  by  the  fact,  as  undoubtedly  there 
will  be ;  but,  in  my  opinion,  when  a  man 
fiiirly  states  the  business  which  is  carried 
on  in  his  own  name  or  in  the  names  of  his 
partners,  it  is  not  that  his  goods  may  be 
passed  off  as  the  goods  of  some  other  per- 
son, it  is  only  a  representation  that  they 
are  made  by  himself."  So  that  the  basis 
of  the  decision  in  Turton  v.  Turton  (2) 
was  this,  that  the  defendant  could  not  bo  re- 
strained from  making  a  perfectly  true  i*epre- 
sentation  as  to  the  business  which  he  car- 
ried on.  Now  I  turn  to  the  present  case,  and 
I  ask  myself.  Is  the  representation  which 
the  defendants  are  making  by  the  name  of 
this  company  in  accordance  with  fact,  or 
is  it  not  ?  They  propose  to  call  the  name 
of  the  company  "  Louis  Tussaud,  Limited," 
and  the  natural  meaning  of  that — I  refer 
again  to  the  words  of  the  Lord  Justice- 
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would  be,  to  convey  to  the  public  that 
there  had  been  a  business  carried  on  under 
the   name  of  Louis  Tussaud  &  Co.,  and 
that,  for  some  reason  or  other,  the  business 
so  carried  on  had  been  handed  over  to  a 
public  company.     But  in   point   of  fact 
there  never  has  been  any  business  carried 
on  by  Louis  Tussaud,  either  under  his  own 
name  or  under  any  name  in  which  he  had 
any  property,  and  I  think,  in  accordance 
with  the  first  of  the  two  propositions  laid 
down  by  Lord  Justice  Turner  in  the  pas- 
sage which  I  have  cited,  it  ought  to  be  pre- 
sumed prima  facie  that  the  object  of  the 
defendant  in  promoting  the  proposed  com- 
pany is  to  induce  the  world  to  believe  that 
the  business  proposed  to  be  carried  on  is 
that  of  the  plaintiffs,  or  a  branch  of  it. 
It  is  said,  however,  that  the  prospectus 
plainly  states  on  the  face  of  -it  that  the 
new  exhibition  has  no  connection  with  the 
plaintiffs.     That  is  true,  and  the  state- 
ment would  be  a  complete  answer  to  a 
person  who  complained  that  he  had  been 
misled  into  taking  shares  in  the  new  com- 
pany on  the  faith  that  it  was  connected 
with  the  plaintiffs.,    But  that  is  not  what 
the  present  plaintiffs  allege.     They  allege 
that  the  natural  result  of  the  intended 
acts  of  the  defendants  will  be  to  induce 
the  public  at  large  to  suppose  that  their 
business  is  that  of  the  plaintiffs.     Now  on 
that  Lord  Justice  Cotton  says  in  Turton 
V.  Turton  (3),  at  p.  144,  "  I  do  not  in  any 
way  say  that  fraud  is  necessary  to  induce 
the  Court  to  interfere,  except  this,  as  I 
wiid  before — when  a  man  knows  that  the 
natural  consequence  of  what  he  is  doing 
is  to  represent  his  goods  as  the  goods  of 
somebody  else,  then  it   is  wrong  on  his 
part  to  continue  that  act."  In  my  opinion 
that  applies  here,  and  I  am  therefore  of 
opinion  that  an  injunction   ought  to  be 
granted  in  similar  terms  to  that  which  was 
granted  in  Hendriks  v.  Montagu  (2). 

Solicitors- E.^  F.  &  H.  LandoD,  for  plaintiff; 
Terrell,  Atkmson&  Winstanley  for  defendant. 


[IN  THE  COUBT  OF  APPEAL.] 
Cotton,  L.J.  ^ 
LiNDLEY,  L.J.  /  J. 
Lopes.  L.J.      V^^  ^^  ^^^^^"^  ^^°  ^'^' 

1890  r       ^^'^^^^  S  CONTRACT. 

March  11.    J 

Vendor  and  Purchaser — Failure  to  shew 
Title  according  to  Contract — Substitution 
of  New  Contract. 

Although  a  vendor  who  has  no  title  to  a 
property  at  the  dale  of  the  contract  can  en- 
force iJie  contract  against  tfte  purdioser^  if 
he  is  able  to  shew  a  good  title  in  himself  at 
the  tiTneJixedfor  completion,  he  cannot  im- 
pose on  the  purchaser  a  different  vendor,  or 
compel  him  to  accept  a  different  contract  in 
substitviion  for  that  into  which  A«  has 
entered. 

Trustees  under  a  trust  for  sale,  which 
arose  on  the  death  of  B.^  contracted  to  sell 
a  property  as  trustees  for  sale  during  the 
life  of  B  : — Held,  that  t/iey  could  not  com- 
pel t/te  purchaser  to  accept  a  title  from  B. 
as  tenant  for  life  selling  under  the  pouters 
of  the  Settled  Land  Act. 

Summons  under  the  Vendor  and  Pur- 
chaser Act,  1879. 

By  a  contract  dated  the  22nd  of  Ckjtober, 
1889,  Messrs.  Bryant  &  Cullingford  agreed 
to  sell  a  freehold  property  ^Iled  High- 
woods  to  Mr.  Barningham,  who  paid  a 
deposit  of  1,125^.  The  date  fixed  for 
completion  was  the  2nd  of  December, 
1889. 

The  vendors  purported  to  sell  as  trustees 
for  sale  under  the  will  of  a  Mr.  Walter 
Biyant,  but  on  investigation  of  the  title 
the  purchaser  objected  that  the  trust  for 
sale  did  not  arise  till  after  the  death  of 
the  testator's  widow,  who  was  authorised  to 
reside  in  the  house  during  her  life,  and 
required  evidence  of  her  death. 

The  vendors  replied  that  she  was  still 
living,  and  would  make  a  title  as  tenant 
for  life  under  the  Settled  Land  Acts. 

The  purchaser's  soUcitor,  on  the  25th  of 
November,  wTote  to  the  vendors  declining 
to  purchase  the  property  from  the  tenant 
for  life,  and  requiring  them  to  return  the 
deposit  with  interest,  and  pay  the  pur- 
chaser's costs  of  investigating  the  title. 

On  the  28th  of  November,  1889,  the 
vendors  were,  by   order  of   the  Court, 
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appointed  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  and  as  such  trustees 
waived  the  statutory  notice  of  the  sale, 
and  consented  to  it,  and  on  the  29th  of 
November  they  wrote  informing  the  pur- 
chaser of  these  facts  and  insisting  on 
completion  of  the  contract  by  him. 

The  contract  provided  {inter  alia)  that 
on  payment  of  the  balance  of  the  purchase- 
money,  the  vendors  and  other  necessary 
parties  (if  any)  should  convey  the  pro- 
perty to  the  purchaser ;  and  that  the  con- 
veyance and  every  assurance,  act,  matter, 
and  thing  (if  any)  required  by  the  pur- 
chaser for  tracing,  getting  in,  or  releasing 
any  outstanding  estate,  right,  or  interest, 
or  for  completing  or  perfecting  the  vendors' 
title,  or  for  any  other  purpose,  should  be 
prepared,  made,  and  done  by  and  at  the 
expense  of  the  purchaser;  and  that  the 
vendors,  being  trustees  for  sale,  should  not 
be  required  to  enter  into  any  covenant 
except  the  ordinary  implied  statutory 
covenant  against  incumbrances. 

On  the  2nd  of  December  the  vendors 
produced  to  the  purchaser's  solicitors  the 
consent  of  Mrs.  Bryant  to  the  sale,  and 
later  on  the  same  day  the  purchaser  took 
out  the  present  summons,  asking  for  a 
declaration  that  a  good  title  to  the  pro- 
perty had  not  been  shewn  in  accordance 
with  the  contract,  and  for  repayment  of 
the  deposit  with  interest,  and  costs  of 
investigating  the  title. 

The  summons  was  heard  before  Kay,  J., 
on  the  19th  of  December,  1889,  when  he 
held  that  the  contract  could  not  be  en- 
forced, that  the  trustees  had  no  power  to 
make  the  purchaser  accept  one  contract  in 
substitution  for  another  which  they  were 
unable  to  carry  out — and  accordingly  al- 
lowed the  summons,  with  costs. 
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The  vendors  appealed. 

Renshaw^  Q,C,y  and  F.  Thompson,  for 
the  appellants. — The  usual  form  of  decree 
in  a  specific  performance  action  is  not 
whether  the  vendors  had  a  good  title  at 
the  time  of  the  contract,  but  whether  they 
could  make  a  good  title,  and  when  it  was 
first  made — ^and  it  is  sufficient  if  it  be 
made  at  the  time  fixed  for  completion  of 
the  contract,  or  even  before  the  date  of 
the  chief  clerk's  certificate — Lwtygford  v. 


Pitt  (1),  Ilihhlewhite  v.  Melhrine  (2),  and 
Mortimei*  v.  McCallan  (3). 

The  purchaser  repudiated  on  the  25th 
of  November,  but  the  purchaser  had  no 
right  to  repudiate  before  the  day  fixed  for 
completion  of  the  contract,  because  non 
constat  that  before  that  day  the  vendors 
would  not  be  able  to  make  a  good  title. 
Here,  if  the  widow  had  died  before  the 
2nd  of  December,  the  trust  for  sale  would 
have  arisen.  The  vendors  had  at  the 
date  of  repudiation  obtained  the  consent 
of  the  tenant  for  life,  and  the  contract 
itself  contemplated  the  concurrence  of 
other  necessary  parties. 

They  referred  to  Sidebotltam  v.  Barring- 
ton  (4),  The  Duke  of  Marlhorovgh  v. 
Sartoris  (5),  Ratten  v.  Eicssell  (6),  Wi/n7i 
v.  Morgan  (7),  Murrell  v.  Goodyear  (8), 
and  North  v.  Neicman,  cited  in  Barfs 
Vendors  and  Purchasers,  vol.  ii.  p.  1179, 
and  the  Settled  Land  Act,  1882,  ss.  3  and 
31. 

Marten,  Q.C.,  and  J.  G,  Wood  were  not 
called  upon. 

Cotton,  L,  J. — I  think  the  appeal  fails. 
I  do  not  doubt  that  if  a  vendor  makes  a 
good  title  to  himself  before  the  day  fixed 
for  completion  of  the  contract,  the  con- 
tract can  be  enforced.  But  that  is  not  the 
case  here.  The  vendors  in  the  present 
case  cannot  even  now  shew  a  good  title  in 
themselves.  They  cannot  convey,  because 
their  power  does  not  arise  till  after  the 
death  of  the  tenant  for  life  who  is  still 
living.  But  they  say,  although  we  cannot 
convey,  the  tenant  for  life  can,  under  the 
powers  of  the  Settled  Land  Act.  If  the 
tenant  for  life  were  a  person  who  could 
concur  and  make  a  good  title  to  the 
trustees  the  case  would  be  within  the  aii- 
thority.  But  the  title  of  the  trustees  is  not 
made  good  by  joining  with  them  the  tenant 

(1)  2  P.  Wms.  629. 

(2)  6  Mee.  &  W.  462 ;  8  Law  J.  Rep.  Exch. 
271. 

(3)  6  Mee.  &  W.  58;  9  Law  J.  Rep.  Exch.  73. 

(4)  4  Beav.  110. 

(5)  5G  Law  J.  Rep.  Chanc.  70;  Law  Rep. 
32  Ch.  D.  616. 

(6)  67  Law  J.  Rep.  Chanc.  425 ;  Law  Rep. 
38  Ch.  D.  334. 

(7)  7  Ves.  202. 

(8)  1  De  Gex,  F.  k  J.  432  ;  2  Giff,  51 ;  29  Law 
J.  Rep.  425. 
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for  life.  If  the  purchaser  likes  to  take  a 
conveyance  from  the  tenant  for  life  under 
the  Settled  Land  Act,  I  see  no  reason 
why  he  should  not ;  but  he  declines  to  do 
so.  He  has  contracted  with  the  vendors 
that  they  shall  sell  as  trustees  under  the 
will.     The  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — I  agree.  I  do  not  see 
how  the  contract  can  be  enforced.  The 
trustees'  estate  is  still  reversionary.  They 
and  the  tenant  for  life  together  cannot 
make  a  good  title  to  sell,  although  no 
doubt  the  tenant  for  life  could  sell  by 
herself  under  the  Act. 

Lopes,  L.J. — I  agree.  The  contract 
with  the  purchaser  was  that  a  good  title 
should  be  made  by  the  trustees  as  vendors, 
and  it  is  now  proposed  to  substitute  a  new 
vendor  in  the  person  of  the  tenant  for 
life.     This  cannot  be  done. 


Solicitors— Simpson  k  Cullingford,  for  appel- 
lants ;  Alfred  llenry  Holmes,  for  purchaser. 


OniTTY,  J. 

1890. 

March  15, 18. 


In  re  the  building  socie- 
ties' TRUSTS  (limited). 


Practice  —  Company/  —  Winding-up  — 
Rival  Petitions — Priority — Presentation  of 
Petition — Advertisement  of  Petition. 

The  date  of  presentation  and  not  of  ad- 
vertisement regulates  the  priority  of  wind- 
iiig  up  petitions:  tJierefore,  where  two  or 
more  bona  fide  petitions  have  been  succes- 
sively presented  by  creditors  of  a  company 
for  its  winding-upy  ilie  order  slwuld  be  made 
on  the  petition  first  presentedy  notwithstand- 
ing that  siich  petition  has  not  been  adver- 
tised first. 

In  re  The  Norton  Iron  Company  (47 
Law  J.  Rep.  Chanc.  9)  followed,  and  The 
United  Ports  Company  (39  Law  J.  Rep. 
Chanc.  146)  not  followed. 

Two  creditor's  petitions  had  been  pre- 
sented for  the  winding-up  of  this  company, 
the  one  by  one  Laughton,  on  the  25th  of 
February,  1890,  and  the  other  by  one 


Pooley  on  the  4th  of  March,  1890.  Both 
had  been  answered  for  the  15th  of  March, 
and  now  came  on  for  hearing  together, 
Laughton's  petition  standing  first  in  the 
cause  list.  It  appeared  that  Pooley's  peti- 
tion was  advertised  on  the  4th  of  March, 
but  Laughton's  was  not  advertised  until 
the  7th  of  March,  he  having  abstained 
from  advertising  his  petition  pending  cer- 
tain negotiations  for  the  settlement  of  his 
debt. 

The  question  arose  as  to  priority  of  the 
petitions.  Laughton  submitted  that  the 
order  should  be  made  on  his  petition  only. 
Pooley  submitted  that  the  order  should  be 
made  on  both  petitions,  and  that  he  should 
have  the  carriage  of  the  order. 

Homer,  Q.C,  and  OswaM,  for  Laughton. 
— ^The  date  of  presentation  and  not  that 
of  advertisement  determines  the  priority — 
In  re  The  Norton  Iron  Company  (1). 
Pooley  presented  his  petition  with  notice 
that  Laughton's  was  already  on  the  file. 
A  second  petition  was  altogether  unneces- 
sary. 

Byrne  J  Q.C,  and  T,  B.  Napier  ^  for 
Pooley. — ^The  date  of  advertisement  and 
not  that  of  presentation  determines  the 
priority — In  re  The  United  Porta  Company 
(2),  In  re  The  Trades  Bank  Company  (3), 
Buckley  on  the  Companies  Acta  (5th  ed.), 
p.  215  and  p.  611,  and  Healey  on  Joint 
iStock  Companies  (2nd  ed.),  p.  458.  Where 
an  order  is  made  on  several  petitions, 
the  petitioner  first  advertising  is  entitled 
to  the  carriage  of  the  order — The  London 
and  Australian  Agemcy  Corporation  (4). 

Romsr,  Q,C.,m  reply. — ^The  rule  that  the 
order  is  made  on  the  petition  first  pre- 
sented is  only  departed  from  imder  special 
circumstances,  e  g.  where  the  Com-t  sees 
collusion. 

Douglas,  for  a  creditor  supporting  a 
winding-up  order. 

Chitty,  J. — In  this  case  two  creditor's 
petitions  have  been  presented  for  winding 
up  the  company,  and  the  question  is  which 
is  entitled  to  have  priority.  Laughton, 
who  presented  his  petition  first,   claims 

(1)  47  Law  J.  Rep.  Chanc.  9. 

(2)  39  Law  J.  Rep.  Chanc.  146. 

(3)  Weekly  Notes,  1877,  p.  268. 

(4)  29  Law  Times,  417, 
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that  the  order  should  be  made  on  his  peti- 
tion only.  Pooley,  who  advertised  his 
petition  first,  claims  that  the  order  should 
he  made  on  both  petitions,  but  that  he 
should  have  the  carriage  of  the  order.  I 
have  made  enquiries  with  regard  to  the  prac- 
tice at  the  Registrar's  office,  and  have  been 
informed  that  the  Registrar,  or,  rather, 
the  Registrar's  clerk,  when  answering  a 
winding-up  petition,  always  allows  the 
petitioner's  solicitor  to  have  some  voice  in 
selecting  the  day.  Laughton's  petition 
might  have  been  answered  on  the  8th  of 
March,  as  there  would  have  been  time  for 
advertisement.  His  solicitor,  however, 
could  have  had  his  petition  answered  either 
for  the  8th  or  the  16th  of  March,  for  it 
appears  that  the  Registrar's  clerk  allows 
some  such  margin  as  a  matter  of  course. 
But  if  the  petitioner's  solicitor  had  asked, 
say,  for  the  petition  to  be  answered  on  a 
day  a  month  distant,  the  Registrar's  clerk 
would  not  then,  as  a  matter  of  coinrse,  so 
answer  it  without  making  further  enquiry, 
or  requiring  explanation.  If,  however,  a 
petition  which  had  been  subsequently  pre- 
sented should  happen  to  be  answered  on  a 
day  earlier  than  that  on  which  the  first 
petition  was  answered,  then  the  second 
petition  would  come  on  for  hearing  before 
the  first,  and  the  second  petitioner  would 
obtain  an  order,  notwithstanding  that  the 
other  petition  was  still  pending  and  had 
been  answered  for,  say,  the  next  petition 
day. 

The  circumstance  that  the  first  peti- 
tioner advertised  his  petition  on  the  7th 
of  March,  and  had  it  answered  for  the  15th 
of  March,  is  no  evidence  of  want  of  hotia 
fidesj  and  no  blame  is  to  be  imputed  to 
the  first  petitioner  because  he  did  not  have 
his  petition  answered  at  once,  or  for  not 
having  advertised  it  at  once.  There  are 
many  conceivable  circumstances  which 
might  render  it  advisable  and  proper  not 
to  have  the  petition  advertised  at  once  or 
answered  at  once.  I  therefore  hold  that 
the  first  petition  was  rightly  presented. 

I  now  come  to  Pooley  s  petition.  This 
was  presented  on  the  4th  of  March,  and 
answered  for  the  15th.  According  to  the 
present  practice  a  second  petition  always 
has  notice — ^must,  in  fact,  have  notice — that 
there  is  already  another  and  earlier  peti- 
tion on  the  file,  and  it  was  admitted  that 
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Pooley  presented  his  petition  with  notice 
of  the  first  petition.  The  15th  of  March 
was  the  earliest  day  on  which  the  petition 
could  be  answered.  The  petition  must 
have  come  on  before  the  same  Judge. 
Nothing,  therefore,  was  to  be  necessarily 
gained  by  presenting  a  second  petition. 

Adopting  what  was  said  by  the  Master 
of  the  Rolls  (Sir  George  Jessel)  in  In  re 
The  Norton  Iron  Company  (1),  I  say  that 
the  second  petition  would  have  been 
rightly  presented  had  Pooley  been  able 
to  shew  that  the  first  petition  was  collu- 
sively  presented.  But,  as  the  Master  of 
the  Rolls  points  out,  if  the  second  petitioner 
has  presented  his  petition  merely  on  a 
case  of  suspicion,  he  has  acted  at  his  own 
risk.  In  the  present  case  no  want  of 
hmia  fides  has  been  shewn.  Therefore, 
adopting  the  rule  of  the  Master  of  the 
Rolls,  I  think  that  the  right  course  to  be 
taken  here  is  to  make  a  winding-up  order 
on  the  first  petition,  because  it  was  pro- 
perly presented,  and  to  dismiss  the  second 
petition,  because  there  was  no  reason  why 
it  should  have  been  presented  at  all. 

To  say  a  word  upon  the  other  authori- 
ties. It  was  pressed  upon  me  in  ar- 
gument that  Vice-Chancellor  James  is 
said  to  have  held  in  In  re  The  United 
Porte  Company  (2)  that  the  date  of  adver- 
tisement regulated  the  order  of  priority. 
On  looking  through  that  case  I  cannot 
find  out  that  he  said  anything  of  the  kind. 
In  In  re  The  United  Ports  Company  (2) 
it  appears  that  there  were  three  petitions 
before  the  Court  on  the  first  petition  day 
in  the  term,  and  all  of  them  presented  in 
the  Long  Vacation — the  first  petition  pre- 
sented on  the  4th  of  October,  but  not 
advertised  until  the  26th;  the  second 
petition  presented  on  the  12th  of  October, 
and  advertised  on  the  26th ;  and  the 
third  petition  presented  on  the  23rd  of 
October,  with  actual  notice  of  the  other 
two,  but  advertised  first. 

Under  these  circumstances  Vice-Chan- 
cellor James  selected  the  third  petition  as 
the  one  upon  which  it  was  right  to  make 
the  order,  and  dismissed  the  first  and 
second  petitions.  There  are  certainly 
some  expressions  to  be  found  in  the  judg- 
ment which  look  as  if  the  Vice-Chancellor 
thought  that  the  date  of  advertisement 
did  fix  the  order  of  piiority.     However 
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that  may  be,  that  was  certainly  not  the 
test  which  was  adopted  by  the  Master  of 
the  Rolls  in  1877  when  he  decided  In  re 
The  Norton  Iron  Company  (1),  and,  be- 
sides, I  can  find  in  the  report  of  the  case 
before  Vice-Chancellor  James  some  state- 
ments and  expressions  which  lead  me 
to  infer  that  Vice-Chancellor  James  did 
think  that  both  the  first  and  second  peti- 
tions were,  as  a  fact,  improperly  presented. 
If,  however,  I  have  to  choose  between  two 
decisions  which  are  actually  in  conflict,  I 
should  follow  that  of  In  re  Tlie  Norton 
Iron  Company  (1),  because  I  think  that 
the  rule  laid  down  by  the  Master  of  the 
KoUs  in  that  case  is  the  right  and  fair 
rule.  With  reference  to  the  case  of  In  re 
The  Londo7i  and  Australian  Agency  Corpo- 
ration (4),  the  Master  of  the  Rolls  there 
made  an  order  on  three  petitions,  and  gave 
the  carriage  of  the  order  to  the  petitioner 
who  had  first  presented  a  petition,  al- 
though his  petition  was  the  second  adver- 
tised. The  three  petitions  were  all  pro- 
perly presented,  and  therefore  the  Master 
of  the  Rolls  looked  upon  the  presentation 
of  the  petition,  and  not  the  date  of  adver- 
tisement, as  the  chief  element  of  considera- 
tion in  a  case  where  there  were  no  special 
circumstances. 

Yet,  afterwards,  the  Master  of  the  Rolls 
(Su*  George  Jessel)  in  In  re  Tlie  Trades 
Bank  Company  (3)  on  the  8th  of  Decem- 
ber, 1877,  which  came  on  for  hearing  less 
than  a  month  after  In  re  The  Norton  Iron 
Company  (1),  is  reported  to  have  adopted 
a  diffei'ent  rule.  It  appeared  that  in  In 
re  The  Trades  Bank  Company  (3)  the 
Master  of  the  Rolls  had  in  reaUty  only  one 
petition  before  him,  Frodsham's,  and  that 
there  was  another  petition,  Doulton's,  for 
winding  up  the  same  company  pending  in 
another  branch  of  the  Court.  Frodsham's 
petition  had  been  advertised  first,  but 
Doulton's  was  first  presented.  The 
Master  of  the  Rolls  made  an  order  on 
both  petitions  (Doulton  undertaking  to 
transfer  his  petition  to  the  Master  of  the 
Rolls*  branch  of  the  Coiu-b),  and  gave  the 
carriage  of  the  order  to  Frodsham.  In 
that  case  he  is  reported  to  have  allowed 
the  rule  as  to  priority  of  advertisement  to 
prevail,  the  reporter  adding,  "  thus  assimi- 
lating his  practice  to  the  other  branches 
of  the  Court."    That,  however,  is  not  accu- 


rate, for  the  Master  of  the  Rolls  never 
intended  to  overrule  what  he  had  just 
laid  down  in  In  re  The  Norton  Iron  Cowr 
pany  (1). 

There  is,  however,  another  authority, 
In  re  The  Gemeral  Financial  Ba/nk  (5), 
decided  in  1882,  in  which  the  Master  of 
the  Rolls  (Sir  George  Jessel)  says :  "  Now 
Mr.  Burbidge,  a  bona  fide  creditor,  pre- 
sented a  ho-ivi  fide  petition,  and  at  the 
same  time  he  presented  it  he  did  not 
know  of  the  petition  of  Ashley,  Carr  <fc 
Co. ;  he  was  therefore,  according  to  the 
ordinary  practice  of  the  Court,  entitled  to 
his  costs  up  to  a  certain  point — ^that  is, 
until  he  was  aware,  as  he  was  on  the 
6th  of  February,  of  the  advertisement  of 
Ashley,  Carr  &  Co.'s  petition.  Then  in 
ordinary  cases  he  ought  to  have  stayed 
his  hand  and  not  gone  on  with  his  peti- 
tion, but  if  it  turned  out  that  the  first 
petition  was  not  bona  fide  or  was  collusive 
he  would  be  justified." 

That  is  a  statement  entirely  in  accord- 
ance with  what  the  Master  of  the  Rolls 
said  in  In  re  TJts  Norton  Iron  Company 
(1).  I  am  satisfied  that  the  right  rule  to 
be  adopted  in  the  case  before  me  is  what 
I  have  already  stated.  I  have  not  got 
before  me  two  competing  petitions  both 
properly  presented.  If  that  weijB  the  case, 
I  might  give  the  carriage  of  the  order  to 
that  which  was  advertised  first.  All  I 
have  got  is  a  second  petition  improperly 
presented,  but  previously  advertised.  I, 
under  such  circumstances,  make  the  wind- 
ing-up order  on  the  first  petition,  and 
dismiss  the  second.  I  give  Pooley  his 
share  in  the  costs  of  creditors  supporting 
a  winding-up  order,  and  also  the  costs  of 
his  own  petition  up  to  the  date  of 
pi-esentation,  when  he  first  had  notice  of 
Laughton's  petition. 


Solicitors -Herbert  F.   Oddy ;   W.  A.    Bilney; 
E.  Todd. 


(6)  51  Law  J.  Rep.  Chanc.  490,  491 ;   Law 
Rep.  20  Ch.  D.  276.  279. 
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KENDALL  V.  BLAIR. 


rm  THE   CHANOBRY  DIVISION  AND   IN 
THE  COURT   OF  APPEAL.] 

Kat,  J. 

1890. 
Feb.  10. 
Cotton,  L.J. 

BOWEN,  liJ. 

Fry,  L.  J. 
June  9,  10,  23.^ 

Charity  —  Dismissal  of  Schoolmaster  — 
Ejectment — Action  to  restrain — Certificate 
of  Charity  Cwnmissuyners  —  Charitable 
Trusts  Act,  1853  (16  d:  17  Vict.  c.  137), 
*.  17. 

The  plaintiff  brought  an  action  daim- 
ing  an  injunction  to  restrain  the  trustees  of 
a  nationcU  school  founded  vmder  the  provi- 
sions of  ^  &  h  Vict,  c.  ^Sffrom  removing 
or  dismissing  him  from  his  office  of  head- 
master of  the  school,  and  from  electing  or 
appointing  any  other  person  to  the  said 
office,  and  from  ejecting  him  from  the  school- 
house  or  premises  occupied  by  him  in  virtue 
of  his  office,  on  the  ground  that  the  trustees 
were  not  duly  appointed.  The  defendants 
objected  that  the  plaintiff  could  not  sue  for 
the  relief  claimed  without  previoushf  ob- 
taining the  consent  of  the  Charity  Com- 
missioners, as  required  by  section  17  of  the 
Charitable  Trusts  Act,  1853. 

Kat,  J.,  (dknoed  the  objection  and  de- 
clined to  aUow  the  action  to  stand  over  in 
order  thai  the  consent  of  tJie  Commissioners 
might  be  obtained. 

On  appeal,  Held,  by  Bowen,  L.J.,  and 
Fbt,  L.J.,  that  section  17  relates  exdtisively 
to  the  administration  of  trusts,  and  does  not 
apply  to  common  law  rights,  legal  or  equit- 
cMe  modes  of  enforcing  comtmon  law  rights, 
or  any  individual  equitable  right  not  re- 
lating to  the  administration  of  a  truest, 
and  thcU  as  the  plaintiffs  claim  ujas  based  on 
contract,  and,  so  far  as  covdd  be  seen  at  the 
present  stage  of  the  action,  did  not  involve 
the  administration  of  the  trust,  the  consent 
of  the  Commissioners  was  unnecessovry. 

Held,  by  Cotton,  L.J.,  that  hamng  re- 
gard to  the  daim  made  by  the  plaintiff,  it 
would  be  open  to  enter  into  discussion  as  to 
the  proper  administration  of  the  trust,  and 
therefore  the  consent  of  the  Commissioners 
was  necessary. 

Held,  by  Cotton,   L.J.,  Bowbn,  L.J., 
and  Fry,  L.J.,  that  the  consent  of  the  Com- 
You  5».--Chaiic. 


missioners  ma/y  be  obtained  after  the 
petition,  cKtion,  or  proceeding  has  been 
commenced. 

The  commsnts  in  Glen  v,  Gregg  (51  Law 
J.  Rep.  Chanc.  581,  783)  on  The  Attorney- 
General  V,  The  Sidney  Sussex  College, 
Cambridge  (Law  Rep.  21  Ch.  D.  514,  wote; 
15  W.R.  162)  considered. 

This  was  an  appeal  from  a  decision  of 
Kay,  J. 

The  plaintiff  brought  this  action  to 
restrain  the  defendants  from  dismissing 
him  from  his  office  of  schoolmaster  of  the 
Allerton  and  Bywater  National  School, 
and  frt>m  electing  or  appointing  any  other 
person  to  the  said  office,  and  from  eject- 
ing him  from  the  schoolhouse  or  premises 
occupied  by  him  in  virtue  of  his  said 
office. 

By  his  statement  of  claim,  delivered  on 
the  30th  of  January,  1889,  he  alleged 
that  he  was  appointed  head-master  of  the 
school  in  1882.  That  the  said  school 
was  founded  under  and  in  virtue  of  a  deed 
dated  the  15th  of  October,  1807,  under 
the  hands  of  William  Constable,  Baron 
Herries,  and  Edward  Davidson  Bland,  the 
trustees  of  the  will  of  the  then  late  Thomas 
Davidson  Bland,  Esquire,  and  the  vener- 
able Charles  Musgrave,  Archdeacon  of 
Craven,  in  the  diocese  of  Ripon,  such  deed 
being  made  under  the  authority  of  the 
statute  4  &  5  Vict.  c.  38,  entitled  "  An 
Act  to  afford  further  facilities  for  the 
conveyance  and  endowment  of  sites  for 
schools,"  and  of  the  statute  7  &  8  Vict.  c. 
37,  explaining  the  same. 

That  by  the  said  deed  the  manage- 
ment of  the  said  school,  and  the  selec- 
tion, appointment,  and  dismissal  of  the 
teachers,  were  placed  under  the  control 
of  the  incumbent  for  the  time  being  of 
the  parish  of  Allerton  Bywater,  his 
licensed  curate  if  the  minister  should 
appoint  him  to  be  a  member  of  the  com 
mittee,  and  four  other  persons  bona  fide 
members  of  the  Church  of  England,  to 
be  nominated  annually  by  the  said  in- 
cumbent as  managers.  That  afber  tl  e 
execution  of  the  said  deed  managers  were 
appointed  by  the  then  incumbent,  and 
vacancies  in  their  number  were  from  time 
to  time  filled  up  by  him  and  his  suc- 
cessors. That  in  or  about  the  year  1874, 
4N 
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the  defendant,  the  Reverend  Alexander 
Blair,  was  instituted  to  the  living  of 
Allerton  Bywat«r  aforesaid,  and  finom 
time  to  time  managers  were  appointed  by 
him,  that  is  to  say,  Charles  Bickersteth,  of 
Allerton  Bywater,  cashier  and  agent  at 
Kippax  colliery,  in  the  year  1874 ;  Richard 
Cliffe,  of  Loch,  Allerton  Bywater,  ship- 
builder and  timber  merchant,  in  the  year 
1884;  John  Davison  Bland,  of  ELippax 
Park,  Castleford,  in  the  county  of  York, 
Esquire,  in  1885 ;  and  William  Breffet,  of 
Glass  Houghton,  Castleford,  manager  of 
glass  wori^,  in  October,  1887.  Since 
their  respective  appointments  these  four 
managers  had  continued  to  act  as  such. 
That  no  actual  annual  election  had  taken 
place,  but  the  managers  had  by  acqui- 
escence of  the  defendant,  Blair,  con- 
tinued in  their  office  from  year  to  year. 
That  on  the  5th  of  April,  1888,  before  the 
year  of  office  of  the  said  managers  had 
expired,  the  defendant  Blair  purported  to 
appoint  the  defendants  Thomas  Long 
"niney,  Thomas  Stokes,  Benjamin  Clayton, 
and  Samuel  Robinson  to  be  managers  of 
the  said  school.  That  the  appointments 
of  the  said  defendants  were  invalid, 
such  appointments  only  being  valid  at  or 
after  the  expiration  of  the  then  cur- 
rent year — ^that  is  to  say,  on  or  alter 
the  15th  of  October,  the  date  of  the 
aforesaid  deed.  In  the  alternative  the 
plaintiff  contended  that  the  appointments 
could  only  be  validly  made  at  or  after  the 
expiration  of  the  then  current  year,  that  is 
to  say,  on  or  after  the  1st  day  of  January, 
1889 — or  at  or  after  the  expiration  of  the 
then  current  school  year,  that  is  to  say, 
on  or  after  the  31st  of  August,  1888. 
That  on  the  18th  of  September,  1888, 
the  defendan^''^  caused  to  be  sent  to  the 
plaintiff  the  i^ollowing  notice : — 

"  18th  September,  1888. 
^'Take  notice  that  three  months  from 
the  above  date  your  services  as  teacher  in 
the  Allerton  Bywater  School  will  not  be 
required 

T.  L.  Tilney. 

A.  Blair. 

S.  Robinson  (Chairman). 

Bei\jamin  Clayton.  )      (School 

Thomas  Stokes.       )  Managers)." 

That  by   reason  of  the  premises  the 

defendants     (except     BLair)     were     not 


managers  of  the  said  school  on  the  said 
18th  of  September,  1888,  and  have  no 
authority  to  remove  the  plaintiff  fixHn  the 
said  office  of  schoolmaster. 

The  plaintiff  amended  his  statement  of 
daim  on  the  30th  of  December,  1889,  and 
alleged  that  if  the  defendants  were  duly 
appointed  managers,  they  did  not  properly 
dismiss  him,  as  they  had  not  bona  fid^ 
exercised  the  discretion  vested  in  them. 
This  was  not  insisted  on  at  the  hearing  of 
the  appeal. 

«  The  defendants  by  their  defence  alleged 
that  the  plaintiff  was  appointed  school- 
master by  the  defendant  Blair,  and  that  if 
he  was  duly  appointed  schoolmaster,  he 
held  his  office  under  the  provisions  of 
4  &  5  Vict.  c.  38.  The  17th  section  of 
that  Act  is  as  follows :  ''  Be  it  enacted 
that  no  schoolmaster  or  schoolmistress  to 
be  appointed  to  any  school  erected  upon 
land  conveyed  under  the  powers  of  this 
Act  shall  be  deemed  to  have  acquired  an 
interest  for  life  by  virtue  of  such  appoint- 
ment, but  shall,  in  de&ult  of  any  specific 
engagement,  hold  his  office  at  the  discre- 
tion of  the  trustees  of  the  school."  They 
further  alleged  that  they  had  properly  dis- 
missed the  plaintiff,  and  that  he  refused  to 
give  up  possession  of  the  schoolhouse ;  and 
submitted  that  the  plaintiff  ought,  under 
section  17  of  the  Charitable  Trusts  Act,  to 
have  obtained  the  leave  of  the  Charity 
Commissioners  to  bring  the  action;  and 
they  counterclaimed  for  all  sums  properly 
expended  by  them  in  consequence  of  his 
refusal  to  give  up  possession  of  the  school- 
house,  and  for  school  pence  received  by  him 
since  his  dismissal. 

The  case  came  before  Kay,  J.,  on  the 
11th  of  February,  1890,  and  was  argued 
on  the  preliminary  objection. 

Guder,  Q.C,  and  H.  Lynn,  for  the 
plaintiff. 

Renehcno,  Q,C.,  and  Stwrges,  for  the 
defendants. 

Kay,  J. — ^The  question  raised  in  this 
action  is  an  important  one.  The  object 
of  the  17th  section  of  the  Charitable 
Trusts  Act,  1853,  was  to  prevent  the 
property  of  a  charity  being  wasted  by 
suits  in  Chancery,  or  proceedings  under 
Sir  Samuel  Romilly's  Act,  or  other  like 
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proceedings,  ''oonceming  or  relating  to 
any  charity,  or  the  estate,  fund,  property,  or 
income  thereof,"  and  to  interpose  an  effec- 
tual bar  to  any  such  suit,  petition,  or  other 
proceeding  until  the  consent  of  the 
Charity  Ck>mmi8sioner8  was  first  obtained. 
Now,  in  this  case,  a  suit  is  commenced  in 
Chanceiy,  and  it  seeks  for  an  injunction — 
that  is,  the  main  and  principal  object — to 
restrain  the  defendants  from  removing  or 
dismissing  the  plaintiff  from  his  office  of 
schoolmaster.  A  subsidiary  and  conse- 
quential part  of  the  relief  sought  is  to 
restrain  the  defendants  from  electing  or 
appointing  any  other  person  to  the  same 
office,  and  frt>m  ejecting  the  plaintiff  from 
the  schoolhouse  and  premises  occupied  by 
him  in  virtue  of  his  office.  The  law  on 
the  subject  is  this.  In  order  to  provide 
a  simple  and  summary  mode  of  removing 
a  schoolmaster  from  the  schoolhouse  and 
premises,  the  13th  section  of  the  Chari- 
table Trusts  Act,  1860  (23  <&  24  Vict.  c. 
136),  which  I  read  shortly,  provides  that 
where  any  schoolmaster,  being  in  possession 
by  virtue  of  his  office,  of  any  house  or  pro- 
perty of  the  charity,  shaJl  be  removed 
from  his  office,  but  i^all  refuse  to  relin- 
quish possession  of  such  house  or  property 
within  one  calendar  month  thereetfter,  it 
shall  be  lawful  for  two  Justices  of  the 
peace — and  they  are  required  on  produc- 
tion of  an  order  of  the  Board  of  Charity 
Commissioners  for  England, certifying  sud^ 
schoolmaster  to  have  been  duly  removed 
— ^to  issue  a  warrant  to  any  constables 
or  peace  officers  of  the  district,  within  a 
period  of  not  lees  than  ten  nor  more  than 
T;wenty-one  dear  days  afterwards,  to  enter 
into  the  premises  and  give  possession 
tnereof  to  the  trustees  or  their  agent,  and 
bO  remove  such  former  schoolmaster,  sub- 
JHJt  to  the  same  provisions  as  are  con- 
tained in  section  3  of  1  &  2  Vict.  c.  74,  for 
fiunlitating  the  recovery  of  possession  of 
tenements  after  the  determination  of  the 
tenancy.  A  similar  provision  was  con- 
tained in  a  former  Act — 4  <&  5  Vict.  c.  38. 
s.  18.  Now,  first,  is  this  action  within 
section  17  of  the  Charitable  Trusts  Act, 
1853  (16  &  17  Vict.  c.  137)!  It  is  an 
action  in  the  Chancery  Division — a  suit 
for  an  injun(;tion  to  restrain  the  defen- 
dants from  removing  the  plaintiff  from 
his  dfice ;  and  the  Act  of  4  &  5  Vict,  c 
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38.  s.  17,  which  applies  to  the  case,  pro- 
vides that  no  schoolmaster  appointed 
under  the  powers  of  the  Act  shall  be 
deemed  to  have  acquired  an  interest  for 
life  by  virtue  of  his  appointment,  but,  in 
defiiidt  of  any  specific  engagement,  shall 
hold  his  office  at  the  discretion  of  tb^ 
trustees.  The  trustees  of  the  school,  theit?- 
fore,  have  a  discretion  to  dismiss  the  school- 
master from  his  office.  It  is  said  that  that 
discretion  has  not  been  exercised  properly, 
and  an  action  is  brought  in  this  Court 
for  an  injunction  on  the  ground  that  the 
trustees  have  not  exercised  it  properly. 
Is  not  that  a  suit  relating  to  the  property 
of  the  charity  %  Does  it  not  come  within 
the  words,  "  obtaining  any  relief,  order, 
or  direction,  concerning  or  relating  to  any 
charity,  or  the  estate,  ftinds,  property,  or 
income  thereof"?  I  have  no  doubt  in 
the  world  that,  in  the  exercise  of  the 
powers  and  trust  conferred  upon  them, 
the  trustees  have  proceeded  to  dismiss  this 
schoolmaster.  He  doesn't  like  it,  and 
says,  "  I  will  not  be  dismissed ;  you  are 
not  acting  fiairly ; "  and  brings  a  suit,  the 
object  of  which  is  to  say,  "  you  have  no 
right  to  dismiss  me."  That  is  a  thing 
"concerning"  the  charity  in  a  matter 
which  is  solely  the  administration  of  the 
trusts  of  the  charity.  To  my  mind  it  is 
beyond  question  that  a  suit  of  this  kind  is 
within  the  very  mischief  aimed  at  by  the 
section,  and  a  suit  ought  not  to  be  com- 
menced until  the  leave  of  the  Charity 
Commissioners  has  been  obtained.  Then 
it  is  said,  whether  that  is  so  or  not,  the 
rest  of  the  relief  claimed  is  severable ;  and 
as  to  the  rest  of  the  relief,  it  is  said  to  be 
a  mere  common  law  action.  Though  that 
is  certainly  not  so,  so  far  as  it  is  sought 
to  restrain  the  trustees  from  electing  or 
appointing  another  schoolmaster.  Now, 
even  suppose  this  statement  of  claim  had 
stated  what  it  has  not,  that  having  dis- 
missed the  schoolmaster  ftt)m  his  position, 
properly  or  improperly,  the  trustees  pro- 
ceeded to  eject  him  forcibly  without  ob- 
taining the  order  of  two  Justices,  and  he 
now  sought  in  Chancery  to  restrain  that, 
why  should  not  that  come  within  the 
section?  If  the  dismissal  were  wrong, 
the  Charity  Commissioners  would  give 
leave  to  bring  the  action.  It  woidd  be 
right  and  proper  for  an  application  to  be 
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mide  in  Chancery  by  a  schoolmaster, 
saying,  ^^I  have  beep  improperly  dis- 
missed, and  will  not .  leave  the  house,  or 
ought  not  to  be  turned  out  without  the 
order  of  two  Justices  " ;  but  before  he  puts 
the  charity  to  such  expense  he  ought  to 
obtain  the  leave  of  the  Charity  Com- 
missioners. It  is  said  it  does  not  come 
within  the  section,  because  in  Hohne  v. 
Guy  (1),  in  the  converse  case,  where  some 
one  had  taken  possession  of  the  property 
of  the  charity  who  had  no  right  to  be 
in  possession,  it  was  held  that  the 
charity  trustees  could  bring  ejectment 
without  leave.  But  the  converse  case  is 
veiy  different  indeed.  The  man  may  be 
a  simj)le  intruder  or  trespasser.  It  is  not 
administration  of  the  trusts  of  the  charity 
to  bring  an  action  to  turn  him  out.  Where 
a  man  has  been  allowed  to  get,  into  posses- 
sion as  schoolmaster  in  accordance  with 
the  trusts  of  the  charity,  and  the  charity 
trustees  have  dismissed  him  and  are  pro- 
ceeding to  eject  him,  and  he  seeks  an  in- 
junction to  restrain  that,  then  I  say, 
whether  he  is  rightly  or  wrongly  dis- 
missed, section  17  does  apply,  and  he 
ought  not  to  institute  proceedings  till  he 
has  obtained  the  leave  of  the  Charity 
Commissioners.  Therefore,  I  am  of  opi- 
nion that  there  is  no  authority  whatever 
to  interfere  with  what  I  am  sa3ring.  It  is 
within  the  mischief  intended  to  be  pro- 
vided against  by  section  17 ;  and  this  suit 
in  Chancery  ought  not  to  have  been  begun 
without  the  leave  of  the  Charity  Commis- 
sionera  Then  I  am  asked  to  allow  the 
matter  to  stand  over  to  enable  the  plain- 
tiff to  obtain  that  leave.  But  the  sec- 
tion says  the  leave  is  to  be  obtained  before 
any  suit  shall  be  commenced ;  and  I  can- 
not help  sajdng  that  if  I  were  to  sanction 
such  a  course  of  proceeding,  what  would 
happen  would  be  that,  in  every  case  here- 
after, people  would  not  trouble  themselves 
to  get  the  leave  of  the  Commissioners ;  they 
would  begin  and  go  on  without  it,  and 
say  they  would  get  it  when  the  objection 
was  taken.  That  is  exactly  the  thing 
which  this  section  was  intended  to  pre- 
vent: it  is  before  commencing  the  pro- 
ceedings that  the  leave  is  to  be  obtained. 

(1)  46  La  17  J.  Rep.  Chano.  648;  Law  Bep. 
6  Oh.  D.  901. 


Another  objection  i^,  that  I  most  hdd,  if 
I  allowed  it  to  stand  over,  that  after  leave 
obtained,  a  writ  issued  a  year  ago  may  be 
treated  as  a  writ  issued  nwnc  pro  luito,  and 
the  action  be  treated  as  if  commenced 
after  the  leave  obtained.  I  think  it  would 
be  wrong  and  against  the  purposes  of  the 
section  to  do  so.  I  am  told  I  can  do  ao, 
following  a  precedent  of  Lord  Chelmsford 
in  a  case  which,  on  the  main  point,  has 
been  distinctly  overruled;  and  the  inti- 
mation there  given  is  not  a  thing  which 
is  binding  on  me  at  all.  I  feel  myself  at 
liberty,  therefore,  to  follow  what  is  my 
own  view,  not  feeling  fettered  by  that 
case;  and  I  hold  that  this  suit  is  im- 
properly instituted,  the  leave  neoessaiy  to 
be  obtained  not  having  been  obtained. 
Another  ailment  was  this:  supposing 
the  suit  to  be  wrongly  instituted,  under 
the  13th  section  of  the  Charitable  Trusts 
Act,  1860,  proceedings  are  to  be  taken  by 
the  trustees  for  recovery  of  the  premises 
before  two  Justices,  and  then  if  the  school- 
master still  resists  leaving  the  school,  then, 
under  another  Act  of  Parliament  referred 
to— 1  &  2  Vict.  c.  74.  s.  3— there  will 
have  to  be  an  action  brought,  which  the 
plaintiff  will  be  allowed  to  commence  on 
giving  certain  sureties;  and  the  present 
action,  it  is  argued,  may  be  treated  as  if 
it  were  an  action  of  that  kind.  That 
seems  to  be  a  desperate  ai^gument.  There 
is  now  no  order  of  the  Justices,  and  no 
such  action  can  be  brought.  Here  is  a 
man  seeking  without  the  leave  of  the 
Charity  Commissioners  to  obtain  an  in- 
junction preventing  his  dismissal  from  the 
position  of  schoolmaster,  and  accordingly 
to  prevent  his  being  ejected  from  tiie 
schoolhouse,  without  having  first  obtained 
the  authority  of  the  Charity  Commis- 
sioners, which  I  hold  to  be  eesentiaL 
That  is  a  violation  of  the  Act  of  Parlia- 
ment ;  and  I  take  the  only  course  open  to 
me,  which  is,  to  dismiss  the  action,  with 
costs. 

The  plaintiff  appealed  from  this  de- 
cision. 

Cutler^  Q.C,  and  H.  Lynn,  for  the  ap- 
pellant.— ^The  consent  of  the  Charity  C(»n- 
missioners  is  not  necessary  to  enable  us  to 
maintain  this  action,  as  it  is  not  an  acdoQ 
for  the  administration  of  a  trust,  but  is  in 
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its  nature  a  common  law  action.  Holms 
V.  Guy  (1)  is  an  express  decision  that 
section  iV  of  the  Ohiuitable  Trusts  Act, 
1863,  does  not  apply  to  a  common  law 
action.  We  are  prepaied  to  have  the 
action  tried  on  the  question  whether  the 
trustees  were  duly  appointed,  and  to 
abandon  the  alternative  case  set  up  by 
our  amended  statement  of  claim.  The 
defendants,  we  say,  were  not  properly 
appointed  trustees,  and  the  claim  made 
against  them  is  made  as  against  strangers 
to  the  trust.  As  they  were  not  trustees 
at  the  time  when  they  purported  to  dis- 
miss us,  we  are  entitled  to  proceed  against 
them  without  the  consent  of  the  Charity 
Commissioners.  £ven  if  the  consent  of 
the  Commissioners  is  necessary,  Kay,  J., 
was  wrong  in  dismissing  the  action  with- 
out giving  us  an  opportunity  of  obtaining 
that  consent — Glen  v.  Gregg  (2). 

They  referred  to  the  Endowed  Charities 
Act,  1860  (23  &  24  Vict.  c.  136),  sec- 
tion 13. 

Beruhawy  Q,C.^  and  Sturgea,  for  the 
respondents. — ^The  question  whether  the 
plaintiff  ought  or  ought  not  to  have  ob- 
tained the  consent  of  the  Commissioners 
depends  upon  whether  the  suit  relates 
to  the  administration  of  a  charity.  The 
plaintiff  here  is  suing  as  an  object  of  the 
charity,  and  is  not  suing  as  a  mere  out- 
sider— for  example,  a  baker  suing  for  his 
account — ^he,  in  £Etct,  is  a  eestui  que  tniet, 
and  he  seeks  to  restrain  his  dismiBsal  and 
his  ejectment  from  the  house  which  he 
occupies  by  virtue  of  his  office.  The 
words  of  section  17  of  the  Charitable 
Trusts  Act,  1863,  are  very  wide,  and  this 
suit  relates  to  the  property  of  the' charity 
within  that  section,  relating,  as  it  does,  to 
the  right  of  a  schoolmaster,  by  virtue  of 
his  appointment,  to  reside  in  a  house  the 
property  of  the  charity.  We  are  pre- 
cluded by  Holme  v.  Guy  (1)  from  saying 
the  17th  section  applies  to  a  common  law 
action,  but  we  say  it  does  apply  to  an 
action  for  equitable  relief  in  respect  of  a 
common  law  right.  The  relief  sought  by 
the  plaintiff  is  two-fold — ^first,  to  restrain 
his  dismissal;  secondly,  to  restrain  the 
trustees  from  appointing  another  master. 

(2)  61  Law  J.  Rep.  Cbanc.  658,  783;  Law 
Bep.  21  Ch.  D.  618. 
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Both  of  these,  we  subnut,  interfere  with 
the  management  of  the  charity  and  its 
property,  and  the  consent  of  the  Commis- 
sioners is  therefore  necessary  to  the  action 
— Braund  v.  The  Earl  of  Devon  (3)  and 
MwrkwdCa  Legousy  (4).  The  consent  of 
the  Commissioners  ought  to  have  been 
obtained  before  the  action  was  brought ; 
it  was  too  late  to  apply  at  the  hearing  to 
have  the  case  stand  over  to  obtain  the 
consent — In  re  Piloher ;  PUcher  v.  Hinds 
(5)  and  Glen  v.  Gregg  (2),  where  The 
AUomey-General  v.  Sidney  JSuMex  CoUege, 
Cambridge  (6)  was  commented  upon. 

[Fry,  L.  J.,  referred  to  In  re  Brngle^/s 
Free  School  (7),  In  re  JarvUe  Cha/rity  (8), 
The  Chelsea  Waierw&rke  Act  (9),  and  The 
Attorney-General  V.  The  Haberdashers*  Comr 
pany  (10)  as  cases  where  adjournments 
had  been  allowed  for  the  purpose  of 
obtaining  the  consent  of  the  Charity 
Commissioners.] 

These  were  not  cases  of  hostile  pro- 
ceedings; they  were  cases  of  petitions. 
There  is  no  hardship  to  the  plaintiff  in 
not  allowing  him  now  to  obtain  the  con- 
sent of  the  Commissioners ;  the  objection 
was  taken  by  our  pleadings,  and  he  should 
have  applied  at  an  earlier  stage  of  the 
proceedings. 

Cotton,  L.J. — ^This  is  an  appeal  of  the 
plaintiff  from  a  decision  of  Mr.  Justice 
Kay,  dismissing  his  action  on  the  ground 
that  he  had  not  obtained  the  previous 
consent  of  the  Charity  Commissioners 
under  the  17th  section  of  the  16th  &  17th 
Vict.  c.  137. 

Now,  at  present  I  will  not  consider  the 
question  whether  the  consent  of  the  Com- 
missioners was  requii^ed,  but  I  cannot 
agree  with  the  view  which  has  been  ex- 
pressed by  Mr.  Justice  Kay  that  the 
action  ought  to  be  dismissed  because  that 

(3)  37  Law  J.  Rep.  Cbanc.  463;  Law  Bep. 
3  Ch.  App  800. 

(4)  17  Beav.  618;  23  Law  J.  Rep.  Chanc. 
502. 

(5)  48  Law  J.  Rep.  Chanc.  587 ;  Law  Rep. 
11  rh.  D.  906. 

(6)  15  W.R.  162 ;  Law  Rep.  21  Ch.  D.  514«. 

(7)  2  Drew.  284  ;  23  Law  J.  Rep.  Chanc.  672. 

(8)  1  De  Gex  k,  S.  97. 

(9)  25  Law  J.  Rep.  Chanc.  49. 

(10)  19  Beav.  385 ;  24  Law  J.  Rep.  Chanc. 
829. 
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oonsent  had  not  been  obtained  before  the 
action  was  commenced.  No  doubt  the 
terms  of  the  17th  section  do  shew  that 
the  consent  ought  to  be  applied  for  before 
the  action  is  begun.  But  the  section 
does  not  say  that  if  the  consent  is  not 
obtained  then  the  action  must  be  dis- 
missed, but  that  it  cannot  be  entertained 
or  pi-oceeded  with  until  the  consent  has 
been  obtained.  In  my  opinion  it  would 
be  wrong,  having  regard  to  the  decisions, 
to  fii'gmiRft  this  action  simply  on  the  ground 
that  the  plaintiff  had  not  obtained  the 
consent  of  the  Charity  Commissioners 
before  he  commenced  the  action,  without 
giving  him  an  opportunity  of  obtaining 
that  consent.  No  doubt  it  might  save 
some  difficulties,  and  some  costs,  if  the 
rule  were  established  that  the  consent  of 
the  Commissioners  must  be  obtained  before 
any  action  could  be  commenced.  But,  in 
my  opinion,  the  coiurse  of  the  decisions, 
which  we  ought  not  to  disturb  lightly, 
has  been  this :  that  that  consent  may  be 
obtained  after  the  petition  or  after  the 
action  has  been  commenced.  Of  course, 
if  the  consent  cannot  be  obtained  here 
the  result  will  follow  which  Mr.  Justice 
Kay  thought  he  could  at  once  take  into 
hand  and  settle — ^namely,  that  the  action 
will  be  dismissed.  Therefore,  so  far  as 
that  goes,  I  cannot  agree  with  the  view 
expressed  by  Mr.  Justice  Kay. 

But  then  we  come  to  the  question 
whether  the  consent  of  the  Charity  Com- 
missioners is  required.  Of  course,  if  it  is 
not  required,  then  the  plaintiff  need  not 
go  to  the  Charity  Commissioners,  which  I 
have  said  he  ought  to  have  an  opportunity 
of  doing,  notwithstanding  he  did  not — as 
he  ought  to  have  done — apply  to  them 
before  he  commenced  his  action.  Sec- 
tion 17,  I  think,  only  requires  consent 
where  the  administration  of  a  trust  is  in 
some  way  required ;  and  if  I  could  agree 
with  my  learned  brothers  in  thinking 
there  was  no  administration  of  a  trust 
required  in  this  action,  I  should  say  the 
consent  of  the  Commissioners  need  not  be 
applied  for  at  all.  I  understand  that  my 
learned  brothers  think  that  this  is  a  mere 
action  by  a  person  claiming,  under  a  con- 
tract wiih.  the  managers  of  this  charity,  to 
enforce  that  contract  and  prevent  any- 
thing being  done  in  violation  of  that  con- 


tract ;  if  it  was  the  case  of  a  mere  trades- 
man claiming  as  against  the  managers  of 
the  charity,  and  seeking  to  enforce  his 
rights  under  a  contract  made  with  them, 
I  should  say  that  the  17th  section  of  the 
Act  did  not  apply  to  such  a  case  as  that. 

But  LB  that  the  case  here  f  I  think  all 
the  relief  the  plaintiff  will  ever  get — ^if  he 
gets  any — ^will  be  in  respect  of  the  contract 
between  him  and  the  managers;  but  I 
cannot  say  that  that  is  all  he  has  claimed 
by  his  statement  of  claim.  Because,  by 
his  statement  of  claim  he  does  not  refer  to 
his  contract  as  giving  him  his  right,  but 
refers  to  the  deed  of  trust  under  which 
this  school  is  held,  and  says.  Having 
regard  to  the  trusts  of  that  deed,  and  the 
fisict  that  T  have  been  appointed  school- 
master of  this  school,  I  have  a  right  under 
the  trusts  of  that  deed  to  have  the  pos- 
session of  this  sohoolhouse.  That  is  really 
seeking  to  a  considerable  extent  to  obtain 
a  decision  of  the  Court  on  the  proper 
administration  of  the  trusts  of  the  deed. 

Now  the  plaintiff  has  undertaken  before 
us  to  base  his  claim  on  this  only,  tiiat 
those  who  dismissed  him  (namely,  the 
vicar  and  the  trustees  appointed  by  him) 
were  not,  as  regards  the  trustees  or  mana- 
gers appointed  by  the  vicar,  duly  con- 
stituted trustees  or  managers,  and  that 
they  ought,  therefore,  to  be  looked  upon 
as  mere  strangers.  That  undertaking,  I 
understand,  he  is  prepared  to  give,  which 
wHl  cut  out  so  much  of  his  statement  of 
claim  as  alleged  that  the  defendants  had 
not  properly  exercised  their  discretion  in 
dismissing  him,  and  will,  to  a  slight  ex- 
tent, modify  the  prayer.  Still,  to  some 
extent,  he  does  daim,  as  I  understand  it, 
that  by  his  appointment  as  schoolmaster, 
under  the  trusts  of  the  deed,  he  has  a 
right — as  a  person  claiming  under  the 
trusts  of  that  deed — ^to  retain  possession 
of  that  schoolhouse.  As  the  parties  have 
not  been  able  to  come  to  a  settlement,  our 
decision  is  called  for.  My  opinion  is,  that 
having  regard  to  what  the  plaintiff  has 
claimed  (not  what  he  is  entitled  to)  on 
the  statement  of  claim,  it  will  be  open 
to  him  to  enter  into  discussion  as  to  the 
proper  administration  of  the  trusts  of 
this  school.  Therefore,  in  my  opinion, 
though  I  believe  both  my  learned  brothers 
think  differently,  it  is  necessary  that  he 
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should  apply  for  and  obtain,  if  the  action 
is  to  go  on,  the  consent  of  the  Charity 
Commissioners. 

BowBN,  L.J. — It  is  with  much  diffi- 
dence that  I  take  a  different  opinion  from 
that  entertained  by  the  Lord  Justice 
Cotton,  whose  experience  on  this  dass  of 
subjects,  as  indeed  on  most  others,  is 
much  greater  than  my  own.  But  I  am 
of  opinion  that,  on  the  true  construction 
of  the  Charitable  Trusts  Act,  1863,  sec- 
tion 17,  the  consent  of  the  Commissioners 
is  not  necessary  either  for  the  originating 
or  for  the  prosecuting  o£  this  action. 
Speaking  broadly,  I  think  that  the  sec- 
tion does  not  deal  with  or  touch  actions 
which  are  brought  to  enforce  common 
law  rights,  whether  such  rights  arise  out 
of  contract,  or  out  of  tort,  or  out  of  com- 
mon law  duty.  I  think  also  that  it  does 
not  apply  to  suits  by  individuals  whose 
object  is  solely  to  obtain  equitable  relief 
in  respect  of  common  law  rights ;  and  I 
think,  lastly,  that  this  action  at  this 
stage — so  far  as  we  can  judge  of  it  at  this 
stage — fells  within  the  dass  of  cases  to 
which  I  have  already  said,  in  my  opinion, 
the  section  does  not  apply. 

Now,  in  order  to  construe  the*  section 
we  must  examine  carefully  the  words  of 
it;  and  it  is  apparent  from  the  initial 
language  that  actions  at  common  law  are 
not  within  the  scope  of  the  section,  which 
applies  simply  to  suits,  petitions,  or  other 
proceedings  for  obtaining  any  relief,  order, 
or  direction  concerning  or  relating  to  any 
charity.  Those  were  not,  at  the  date  of 
this  statute,  1853,  apt  words  for  dealing 
with  or  describing  common  law  actions, 
and  it  foUows  in  my  mind  that  no  common 
law  action,  or,  in  other  words,  no  action 
brought  solely  to  enforce  a  common  law 
right,  whether  such  right  arises  out  of 
contract  or  out  of  common  law  obligation 
or  common  law  duty,  is  within  the  sec- 
tion. That  view  is  in  accordance  with 
what  I  understand,  though  I  am  not  sure 
that  the  language  goes  quite  as  £ar,  would 
have  been  the  view  of  the  late  Master  of 
the  Bolls  according  to  his  judgment  in 
Holme  V.  Guy  (1).  Having  advanced 
thus  &r  in  the  construction  of  the  section, 
it  seems  to  me  that  reason  and  logic 
oblige  one  to  go  a  step  further.     It  is  ob- 
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vious  that  in  the  examination  of  the  ques- 
tion of  common  law  rights,  matters  may 
be  enquired  into  which  really  do  concern 
the  charity,  or  opinions  may  be  expressed 
by  the  Coiu?t  which  govern,  so  far  as  the 
decision  between  the  parties  can  govern — 
or  may  govern — the  actions  of  those  who 
are  bound  to  administer  the  charity; 
because  the  decision  may  involve  a  declara- 
tion as  to  the  common  law  rights  of  the 
parties.  Nevertheless,  that  does  not  ope- 
rate to  bring  common  law  actions  within 
the  scope  of  the  section  from  the  language 
of  which  they  are  omitted ;  and  the  mere 
£BU3t,  therefore,  that  incidentally  in  the 
action  may  be  decided  a  question  which 
concerns  a  charity,  is  not  enough  appa- 
rently to  bring  the  action  within  the  pro- 
visions of  the  Act  of  Parliament. 

But,  if  that  is  so,  must  we  not  go  a  step 
further  and  ask  ourselves  whether  it  is 
possible  that  the  Legislature  can  have 
enacted  such  an  anomaly  as  not  to  require 
the  consent  of  the  Commissioners  for  ac- 
tions for  enforcing  common  law  rights,  but 
to  make  the  obtaining  their  consent  a  neces- 
sity in  such  equitable  suits  as  are  merely 
instituted  for  the  purpose  of  obtaining 
relief  with  regard  to  common  law  rights  1 
Is  it  possible  that  such  a  construction  of 
the  statute  can  be  reasonable)  That 
would  lead  to  the  singular  conclusion  that, 
although  a  man  was  not  obliged  to  obtain 
the  consent  of  the  Commissioners  before 
prosecuting  an  action  for  breach  of  con- 
tract, he  was  obliged  to  obtain  the  consent 
of  the  Commissioners  before  he  came  to 
the  Court  of  Chancery,  or  that  which  was 
the  Court  of  Chancery,  to  appeal  to  the 
equitable  jurisdiction  of  the  High  Court 
to  prevent  it.  It  would  lead  to  this  curi- 
ous conclusion — that  although  a  man  was 
not  obliged  to  obtain  the  consent  of  the 
Commissioners  before  instituting  an  action 
for  trespass,  in  which  action  the  sole  ques- 
tion would  be  his  title  to  possession  under 
the  deeds  of  trust,  he  would  nevertheless 
be  obliged  to  obtain  the  consent  of  the 
Commissioners  before  he  obtained  an 
injunotion  to  prevent  the  trespass  being 
committed.  That  would  be  a  curious 
anomaly,  and  one  which,  unless  the  lan- 
guage of  the  Legislature  constrained  one, 
ope  would  scarcely  adopt. 

But  on  turning  to  the  language  of  the 
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section,  and  reading  it  carefully,  it  seems  to 
me  that  the  scope  of  the  section  is  indi- 
cated with  sufficient  precision  to  enable 
one  to  see  that  the  Act  of  Parliament 
does  not  authorise  such  anomalies,  and 
that  on  the  contrary  the  consent  of  the 
Commissioners  is  only  to  be  obtained  in 
cases  where  administration  of  a  trust  is 
to  be  sought.  This  is  a  Chancery  section. 
This  is  a  Chancery  statute.  It  was  in- 
tended to  cure  the  mischief  of  strangers 
instituting  suits  when  the  Charity  Com- 
missioners were  the  proper  persons  reaUy 
to  form  an  opinion  on  the  subject ;  and 
the  language  is  carefully  confined  to  suits, 
petitions,  or  other  proceedings  for  obtain- 
ing relief,  order,  or  direction  concerning 
or  relating  to  any  charity,  or  the  estate, 
funds,  property,  or  income  thereof.  This 
language  of  the  section  seems  to  me  to 
shew  it  is  only  in  cases  where  administra- 
tion is  sought  that  the  consent  of  the 
Commissioners  becomes  necessary,  because 
the  remedial  provision  introduced  is  that 
notice  is  to  be  given  to  them  of  the  suit, 
and  such  particulars  as  may  be  required 
from  time  to  time  for  explaining  the 
nature  and  the  objects  of  the  suit ;  and  the 
board,  if  they]think  fit,  thereupon  may  do— 
what  t  Authorise  or  direct  any  suit,  peti- 
tion, or  other  proceeding  to  be  commenced, 
presented,  or  taken,  with  respect  to  such 
charity,  and  they  may  by  such  order  or 
certificate  require  and  direct  any  such  pro- 
ceeding so  authorised  by  them  in  respect 
of  such  charity  to  be  delayed  during  such 
period  as  seems  proper;  while  the  section 
further  provides  that  every  such  order 
or  certificate  is  to  be  in  such  form,  and 
may  contain  such  statement  of  particulars 
as  the  board  should  think  fit. 

Now,  is  it  possible  that  a  section  framed 
in  those  words  is  a  section  by  which  the 
Legislature  intended  to  deal  with  indivi- 
dual conmion  law  rights,  or  any  relief,  legal 
or  equitable,  which  was  sought  simply  in 
respect  of  them  %  In  the  first  place,  be  it 
observed  that  that  would  be  to  place  the 
chanty  board  in  the  remarkable  position  of 
a  Court  without  appeal  upon  the  subject  of 
common  law  rights,  and  that  a  man  who 
had  a  claim  against  a  charity  which  he 
could  only  enforce  by,  or  the  apt  relief 
In  respect  of  which  was  an  injunction 
from  the  Court  of  Chancery  in  regard  to 


a  threatened  wrong,  would  find  himself 
absolutely  at  the  mercy  of  an  irresponsible 
board.  Such  legislation  is  possible,  but  I 
think  we  ought  not  to  assume  without 
the  clearest  language  that  Parliament 
intends  to  destroy  common  law  rights  of 
her  Majesty's  subjects  by  placing  them  at 
the  mercy  of  an  irresponsible  tribunal  or 
irresponsible  department  of  the  State.  I 
think,  therefore,  that  the  true  construction 
is  that  this  section  does  not  apply  to  suits 
whose  object  is  merely  to  obtain  equitable 
relief  in  respect  of  common  law  rights, 
any  more  than  it  applies  to  common  law 
rights. 

Then  comes  the  question,  what  is  this 
suit  ?  And  I  begin  by  obs^-ving  that  in 
considering  the  question  whether  the  con- 
sent of  the  Commissioners  is  necessary  or 
not,  we  can  only  judge  of  the  suit  as  it 
appears  at  the  stage  at  which  we  embark 
on  the  enquiry.  I  do  not  say  it  is  pro- 
bable— I  do  not  think  it  is — ^but  it  is 
possible  that  a  suit  which  at  one  stage 
appears  to  ask  for  relief  which  fidls  sol^y 
within  the  category  of  that  relief  which  I 
have  said  is  not  intended  to  be  affected  by 
the  statute  may,  nevertheless,  at  the  hear- 
ing turn  out  to  be  a  suit  which  involves 
something  further,  and  that  might  bring 
it  within  the  scope  of  the  section.  I  do 
not  think  it  is  likely,  but  still  it  is  pos- 
sible. We  have  only  got  to  examine  the 
suit  as  it  is  presented  to  us  at  the  present 
moment.  What  is  it  t  The  plaintiff  is  a 
certificated  teacher  who  was  appointed  head 
master  at  the  National  School  at  Allerton 
by  the  incumbent.  The  language  of  the 
deed  which  applies  to  him  is  this :  "  It  is 
hereby  declared  that  the  selection,  appoint- 
ment, and  dismissal  of  the  school  teacheiK 
shall  be  in  all  respects  under  the  control 
and  management  of  the  incumbent  and 
his  curate,  and  of  four  other  persons  to 
be  nonunated  annually  by  the  incum- 
bent." The  selection,  appointment,  and 
dismissal  of  the  teachers  is  to  be  in  all 
respects  under  this  control  and  manage- 
ment. And  the  17th  section  of  4  A  5 
Vict.  c.  38,  if  it  applies  to  it  as  it  ap- 
pears to  do,  provides  "that  no  school- 
master or  schoolmistress  to  be  appointed  to 
any  school  erected  upon  land  conveyed 
under  the  powers  of  this  Act  shall  be 
deemed  to  have  acquired  an  interest  foot 
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life  by  virtue  of  such  appointment,  but 
shall,  in  default  of  any  speciBc  engagement, 
hold  his  office  at  the  discretion  of  the 
trustees."  Now,  the  claimant  has  been 
appointed  by  the  incumbent,  and  he 
claims  still  to  hold  his  office  on  the  ground 
that  those  who  dismissed  him  are  not 
regularly  appointed  trustees,  are  trustees 
who  profess  to  act  under  a  valid  appoint- 
ment when  valid  appointment  there  is 
none.  But  it  strikes  me  that  the  plain- 
tiff's case  really  is  one  of  contract  only,  or 
of  common  law  right.  He  may  be  entitled 
so  long  as  he  is  an  authorised  school 
teacher  to  hold  the  schoolhouse,  but  it  is 
by  virtue  of  the  appointment  which  he 
holds  from  the  trustees,  which  is  really  a 
contractual  employment  of  him  to  teach. 
He  is  simply  enforcing  here,  or  seeking  to 
enforce,  what  he  considers  to  be  his  com- 
mon law  right  not  to  be  dismissed  by 
those  who  have  not  employed  him,  and  to 
hold  premises  which  he  has  received  from 
persons  who  are  authorised  to  deal  with 
the  possession  against  the  unlawful  and 
unauthorised  usurpation  of  those  who  are 
strangers  altogether  in  the  matter.  That 
is  his  case.  It  may  be  that  incidentally 
the  question  whether  these  are  trustees  of 
the  school  may  be  decided.  We  cannot 
help  that,  nor  can  the  plaintiff  help  it. 
He  is  dealing  with  his  masters  or  with 
those  who  profess  to  be  his  masters.  He 
declares  that  those  who  are  seeking  to  ex- 
clude him  from  these  premises  are  not  the 
persons  who  are  lawfully  entitled  to  pos- 
session. The  common  law  question  may 
incidentally  involve  the  construction  of  a 
deed,  may  incidentally  involve  the  ques- 
tion whether  the  trustees  who  are  seeking 
to  oust  him  are  really  properly  appointed ; 
but,  as  I  said  before  in  the  earlier  part  of 
my  examination  of  the  statute,  the  mere 
fact  that  such  questions  incidentally  arise 
does  not  seem  to  me  to  biing  the  case 
within  the  section. 

For  those  reasons  I  think  the  learned 
Judge  below  was  wrong  in  holding  that 
this  action  in  its  present  form,  and  as 
presented  at  this  moment,  was  an  action 
which  fell  within  the  17th  section  of  the 
Charitable  Trusts  Act  of  1863,  or  which 
required  the  consent  of  the  Charity  Com- 
miesioners.  Shoiild  a  case  ever  arise  in 
Vol.  59.— Ouahc. 
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which  an  action  at  any  stage  does  not 
seem  to  require  the  consent  of  the  Charity 
Commissioners,  but  in  respect  of  which 
subsequent  investigation  shews  it  is  an 
action  of  a  different  kind  from  that  shape 
which  it  took  when  it  was  first  launched, 
then  would  come  the  moment  for  applying 
the  section. 

With  regard  to  the  second  point,  whether 
supposing  the  consent  of  the  Commis- 
sioners was  necessary,  although  for  the 
purpose  of  the  decision  of  this  case,  if  the 
first  point  I  have  dealt  with  is  decided, 
as  I  think  it  ought  to  be  decided,  that 
point  would  not  arise,  nevertheless, 
having  regard  to  the  view  of  Lord  Jus- 
tice Cotton,  I  think  it  would  not  be- 
come me  not  to  express  an  opinion  upon 
the  second  point — namely,  whether,  sup- 
posing the  consent  of  the  CommiKsioners 
was  necessary,  it  would  be  right  to  dismiss 
the  action  altogether.  Upon  that  point 
I  entirely  agree  with  the  Lord  Justice. 
It  does  not  seem  to  me  that  the  proper 
course  would  be,  if  an  action  appears  to 
the  learned  Judge  at  the  hearing  to  be  an 
action  which  falls  within  section  17,  to 
dismiss  it  altogether ;  on  the  contrary,  I 
think  it  ought  to  be  allowed  to  stand  over 
to  see  if  the  cr  nsent  of  the  Commissioners 
can  be  obtain  J. 

Now,  first  of  all,  I  come  to  the  con- 
clusion upon  the  language  of  the  section. 
We  are  all  of  us  familiar  with  the  way  in 
which  Acts  of  Parliament  are  drafted 
when  it  is  intended  to  prevent  actions 
being  waged  at  all  or  writs  being  issued, 
unless  some  condition  precedent  has  been 
fulfilled.  The  language  of  such  sections 
we  are  all  familiar  with.  But  this  sec- 
tion is  not  framed  in  the  way  in  which 
sections  are  framed  when  it  is  intended 
that  some  preliminary  steps  should  be 
taken  before  the  action  is  maintainable  at 
all.  On  the  contrary,  both  from  the  ab- 
sence of  the  usual  words,  and  also  fix)m 
the  presence  of  words  which  seem  to  me 
to  indicate  that  the  absence  of  the  consent 
of  the  Commissioners  is  only  a  bar  to  the 
Coiirts  dealing  with  the  action,  and  not  a 
bar  to  the  original  institution  of  the  suit — 
on  all  those  grounds  I  come  to  the  con- 
clusion that  this  section  enables  the  Court, 
in  such  cases  as  I  have  indicated,  to  allow 
40 
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the  action  to  stand  over  in  order  that  the 
blot  which  has  occurred  may  be  cured  if 
possible.  In  the  first  place,  the  section 
only  begins  with  the  enactment,  "  Before 
the  suit  shall  be  commenced  there  shall 
be  transmitted  notice  in  writing  to  the 
Board,"  but  it  abstains  altogether  from 
saying  that  the  action  is  to  be  dismissed  if 
no  such  notice  is  transmitted.  On  the 
contrary,  it  only  indicates  that,  save  as 
hereinbefore  provided,  no  suit,  petition,  or 
other  proceeding  shall  be  entertained  or 
proceeded  with  by  the  Court ;  that  is  to 
say,  the  enactment  is  directory.  It  directs 
what  ought  to  be  done.  Unless  the  duty 
is  complied  with  by  the  litigant,  the  Court 
must  hold  its  hand.  But  it  does  not 
oblige  the  Court  to  close  the  gates  of 
mercy  upon  the  applicant,  but  enables  it 
to  stay  proceedings  imtil  that  consent, 
which  as  a  matter  of  duty  ought  to  be 
obtained  in  the  first  instance,  is  obtained 
at  last.  That,  to  my  mind,  is  the  scope 
of  the  section,  and  I  cannot  help  here 
saying,  that  if  my  view  of  the  earlier  point 
is  correct,  it  adds  additional  weight  to 
this  conclusion  on  the  second  point,  be- 
cause, if  the  only  cases  with  which  the 
section  is  intended  to  deal  are  cases  which 
affect  the  administration  of  trusts,  and 
are  really  suits  for  administration  of 
it,  ^U  the  mischief,  or  substantially  the 
entire  mischief  which  used  to  arise,  may 
be  prevented  if  the  Court  is  clothed  with 
the  power  of  staying  the  action  until  the 
proceeding  has  been  had  which  ought  to 
be  had  in  the  first  instance. 

If  the  matter  rested  upon  logic  and 
reason  only,  that  would  be  my  ooncliision ; 
but  in  looking  back  through  the  books  we 
find  a  mass,  or  a  considerable  number,  of 
authorities  which  shew  that  the  Court  has 
taken  the  view  of  the  section  on  this 
second  point  which  Lord  Justice  Cotton 
and  myself  both  take,  and  has  been  satis- 
fied with  letting  actions  stand  over  to 
obtain  the  consent  of  the  Charity  Com- 
missioners when  such  consent  has  not 
been  acquired  in  the  first  instance.  I 
will  simply  name  the  cases  in  which  such 
procedure  has  been  had — In  re  MarkwelCs 
Legacy  (4),  In  re  The  London^  Brighton 
and    SouUh  Coa^at  Raihoay  (11),    In  re 

(11)  18  Pefkv.  608. 


The  Bmgley  Free  School  (7),  In  re  The 
CheUea  Waterworks  Act  (9),  and  Thi 
Attorney -General  v.  IJhe  Deane  and  Canone 
o/ Manchester  (12),  a  case  which  went  to 
the  Court  of  Appeal,  though  I  do  not 
know  that  the  point  was  brought  before 
the  attention  of  the  Court  afterwards. 
One  case,  and  one  case  only,  was  said  to 
be  inconsistent  with  this  view — ^namely, 
the  case  of  Glen  v.  Gregg  (2),  in  which  it 
was  said  that  the  dilatory  action  taken  by 
Lord  Chelmsford  as  Lord  Chancellor  in  The 
Sydney  Sussex  College  Case  (6),  had  been 
afterwards  disapproved  by  the  Court  of 
Appeal.  On  examination  of  Lord  Chelms- 
ford's decision  in  The  Sydney  Sussex 
College  Case,  Carnbridge  (6),  it  does  not 
appear  to  me  that  it  is  that  portion  of 
Lord  Chelmsford's  decision  which  is  dis- 
approved of  by  the  Court  in  Glen  v.  Gregg 
(2),  but  the  action  taken  by  the  Lord 
Chancellor  in  a  case  in  which,  ex  eoncesso, 
the  consent  of  the  Charity  Commissioners 
was  required  in  deciding  to  allow  such 
consent  to  be  waived,  and  to  proceed  with 
the  action  although  such  consent  bad  not 
been  acquired.  In  doing  that,  Lord 
Chelmsford  was  enabling  the  parties  by 
consent  to  waive  a  bar  which  was  in- 
stituted for  the  benefit  of  the  public  and 
for  the  protection  of  charities.  I  think 
the  Comt  of  Appeal  might  well  consider 
that  such  action  by  the  Lord  Chancellor 
was  not  to  be  justified  upon  the  ordinary 
principles  of  law ;  and  I  think  it  is  to 
that  that  the  Court  are  directing  their 
criticism  in  Glen  v.  Gregg  (2).  It  does 
not  appear  to  me  that  Glen  v,  Gregg  (2)  in 
any  way  decides,  or  was  intended  to  de- 
cide, that  in  a  case  in  which  the  consent 
of  the  Commissioners  was  required,  but 
had  not  been  obtained,  the  Court  might 
not  cm*e  a  blot  by  allowing  the  action  to 
stand  over. 

On  these  grounds  I  think  that  the 
learned  Judge  below  was  incorrect  in  the 
view  he  took  of  this  action,  which  I  re- 
gret to  think  is  going  to  be  waged  further, 
because  nothing  but  disaster  can  come  of 
it.  Nevertheless,  if  the  plaintiff  desires  it, 
I  think  he  is  entitled  at  our  hands  to  a 
declaration  that  the  learned  Judge  below 


(12)  50  Law  J.  Rep.  Chanc* 
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proceeded  on  an  erroneous  oonstruction 
of  the  Act  of  Parliament.  The  case  must 
go  back  to  be  tried  out,  and  if  it  is  to  be 
tried  out  to  the  detriment  and  ruin  of  the 
plaintiff,  he  brings  it  upon  his  own  head. 
The  costs  of  the  hearing  below  and  of  this 
appeal  ought,  I  think,  to  be  borne  by  the 
respondents. 

Fry,  L.  J. — I  have  had  the  benefit  of 
discussing  this  question  with  my  learned 
brothers,  and  the  judgment  of  Lord 
Justice  Bowen  throughout  so  completely 
expresses  the  views  which  I  entertain, 
that  I  shall  only  add  one  word  of  ex- 
planation. It  is  this,  that  in  dwelling 
emphatically,  as  he  has  done,  upon  the 
17th  section  of  the  statute  in  question 
not  referring  to  common  law  rights,  or 
to  legal  or  equitable  modes  of  enforcing 
those  common  law  rights,  he  does  not,  as 
I  understand,  intend  to  imply  that  an  in- 
dividual equitable  right,  not  relating  to 
the  administration  of  the  trusts  of  the 
charity,  would  be  any  more  within  the 
17th  section  than  a  legal  right.  In  my 
opinion  the  section  relates  exclusively  to 
administration. 

Appeal  (Mowed, 

Solicitors — Baker  &  Nairne,  for  appellant ;  Vin- 
cent &  Vincent,  agents  for  Korth  &:  Sons, 
Leeds,  for  respondents. 
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In  re  Thompson  and 
holt's  contract. 


Vendor  and  PurcJiaseT  —  Mortgage  — 
Power  of  Sale — Notice — Waiver  of  Notice 
— Conveyancing  Act,  1881,  se.  19,  20,  and 
21 — Variation  of  Title  offered  by  Vendor, 

Mortgagees  sold  under  their  power ^  with- 
out Jormal  notice  to  tJie  second  mortgagees 
or  to  ifie  trustee  in  bankruptcy  of  t?ie 
mortgagor,  subject  to  conditions  whidi 
staUd  that  the  vendors  were  mortgagees 
selling  under  a  power  of  sale,  and  that 
the  a>ssignment  vkls  to  be  accepted  from 
them  under  S7(ch  power,  without  th^  concur- 
rence of  other  persons.  The  purchaser  repu- 
diated the  contract  on  the  grov/nd  of  the  ab' 


sence  of  the  three  months*  notice  required  by 
section  20  oj  the  Conveyancing  Act,  1881. 
Subsequently  the  vendors  offered  to  procure 
the  concurrence  of  the  second  mortgagees  and 
the  trustee  in  bankruptcy  of  the  mortgagor  : 
— Held,  tha>t  the  concurrence  of  the  other 
parties  did  not  prevent  the  title  from  being 
a  title  under  a  mortgagee's  power  of  sale; 
and  that  the  purdwser  was  bound  to  com- 
plete notwithstanding  the  variation  in  the 
title  offered. 

Motion. 

By  a  mortgage  dated  the  29th  of  March, 
1889,  and  made  between  J.  H.  Brown  of 
the  one  part,  and  the  trustees  of  the  Scot- 
tish Equitable  Permanent  Benefit  Build- 
ing Society  of  the  other,  in  consideration 
of  5,000^.  advanced  to  him  as  the  ultimate 
value  of  his  100  shares  therein,  Brown 
covenanted  to  pay  all  subscriptions,  fines, 
and  other  sums  payable  by  him  under  the 
rules  of  the  society  in  respect  of  his  shares, 
and,  as  beneficial  owner,  conveyed  to  the 
said  trustees  certain  leasehold  property, 
subject  to  the  proviso  therein  contained 
for  redemption  of  the  premises  on  per- 
formance of  the  covenants.  And  it  was 
declared  that  if  default  should  be  made  in 
the  performance  of  any  of  the  covenants, 
the  total  sum  for  wluch  the  mortgage 
should  then  be  redeemable  according  to 
the  rules  should  be  considered  as  actually 
due  and  payable,  and  the  power  of  sale, 
and  other  powers,  rights,  and  remedies  given 
to,  or  conferred  upon,  mortgagees  by  the 
Conveyancing  Act,  1881,  or  any  other 
statute,  should  apply  to  the  mortgage,  and 
vest  in,  and  be  exercisable  by,  the  trustees 
of  the  society. 

By  a  deed-poll  of  the  same  date  the 
mortgagor  executed  a  further  charge  to 
other  persons  on  the  mortgaged  premises. 

The  shares  of  the  society  wei*e  worth 
50^.  each.  Rule  41  provided  that  every 
member  of  the  society  should  pay  a  quar- 
terly subscription  of  12«.  6d.  a  share,  and 
a  proportionate  amount  fo^*  every  frac- 
tional part  of  a  share,  uij  .  he  should 
require  an  advance.  Upon  requiring  an 
advance  he  'W^  to  pay  an  additional 
quarterly  subscription  of  1 28.  Qd.  a  share, 
and  5d,  a  quarter  on  each  12s.  6d.  to 
meet  expenses  of  management. 

Brown's  first  instalment  was  due  on  the 
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4th  of  April,  and  was  paid  by  deduction 
from  the  tvdvance.  On  the  14th  of  June 
he  was  adjudicated  bankrupt,  and  the  in- 
stalment due  on  the  4th  of  July  was  not 
paid. 

On  the  18th  of  July  the  trustees  of  the 
society,  with  the  consent  of  the  trustee  in 
Brown's  bankruptcy  and  of  his  second 
mortgagees,  put  up  the  property  for  sale 
by  auction.  The  property  was  not  sold, 
and  the  trustees,  without  giving  notice  to 
the  mortgagor  or  second  mortgagees,  en- 
tered into  a  contract  on  the  25th  of  Sep- 
tember to  sell  the  property  to  Holt  for 
4,250/.,  subject  to  conditions  of  sale,  of 
which  one  was  as  follows  : — "  The  vendors 
being  mortgagees  selUng  under  a  power 
of  sale,  the  assignments  shall  be  accepted 
from  them  under  such  power,  without  the 
concurrence  of  any  other  person  or  persons, 
and  no  covenants  for  title  shall  be  required 
except  the  statutory  covenant  implied  by 
expressing  in  the  conveyance  of  the  pro- 
perty to  the  purchaser  that  the  vendors 
convey  as  mortgagees." 

The  purchaser,  by  his  requisitions,  on 
learning  that  no  notice  had  been  given, 
required  the  concurrence  of  Brown's  trus- 
tee in  bankruptcy.  This  was  agreed  to, 
and  a  draft  assignment  was  prepared  and 
approved.  In  the  meantime  the  pur- 
chaser, from  illness  and  other  causes,  no 
longer  desired  to  complete.  He  accord- 
ingly took  out  a  summons  to  have  it  de- 
clared that  the  vendors  had  not  made 
a  good  title.  To  perfect  the  title  the 
vendors  offered,  at  the  purchaser's  expense, 
to  obtain  the  concurrence  of  the  second 
mortgagees.  But  the  purchaser  declined, 
and  the  chief  clerk  decided  in  favour  of 
the  vendoi's,  without  costs.  The  purchaser 
now  moved  to  discharge  this  order,  and  to 
have  it  declared  that  a  good  title  had  not 
been  shewn. 

n.  Terrell,  for  the  motion. — ^The  mort- 
gagees had  no  power  of  sale.  The  power 
given  by  scctious  19  and  20  of  the  Con- 
veyancing Act,  1881,  only  arises  when 
**  the  moiigage-money  has  become  due  " 
and  three  months'  default  has  been  made. 
Further,  under  section  20,  the  statutory 
power  of  sale  does  not  arise  until  notice 
has  been  served  on  the  mortgagor,  and 
default  has  been  made  for  three  months 


afler  service  of  such  notice.  No  such 
notice  was  served.  In  any  case,  this  title, 
which  is  totally  different  from  the  one  we 
contracted  for,  cannot  be  forced  upon 
us — In  re  Bryant  and  CuUingford  to  Bar- 
ningham  (1). 

Rotjoden,  for  the  vendora. — Some  in- 
terest was  due,  and  insurance  money  was 
due,  so  that,  under  sub-sections  2  and  3  of 
section  20,  the  power  of  sale  was  exercis- 
able, and  no  notice  was  required.  We 
therefore  make  a  good  title  under  the 
power  of  sale,  and  not  a  title  different 
from  that  which  was  contracted  for.  The 
want  of  notice  has  been  waived,  and  this 
waiver,  according  to  Selwyn  v.  GarJU  (2), 
will  cure  any  defect,  if  any.  The  con- 
currence of  the  other  parties  will,  of 
course,  be  at  our  expense. 

Terrell,  in  reply, — ^There  can  be  no 
waiver  after  the  sale,  though  there  may 
be  confirmation.  But  that  is  not  what 
we  bargained  for,  and  the  concurrence  of 
the  other  parties  will  cause  delay  and 
expense.  This  new  title  cannot  be  forced 
upon  us — In  re  Banister;  Broad  v. 
Munton  (3). 

Kekewich,  J.  —  Several  points  have 
been  made  on  this  motion,  and  one  of 
them  seems  to  be  of  some  little  impoi-t- 
ance.  The  purchaser  insists  that  the 
power  of  sale  in  the  Conveyancing  Act 
does  not  apply  to  a  building  society's 
mortgage  in  the  ordinary  form ;  and  that 
where  the  mortgage  is  in  that  form,  and 
there  is  no  express  power  of  sale,  there  is 
no  power  of  sale  by  the  mortgagee.  That 
is  a  point  I  need  not  deal  with,  as  there  is 
an  express  proviso  in  this  mortgage  that 
the  power  of  sale  given  by  the  statute 
shall  arise  in  certain  ca.««s,  one  of  w^hich 
has  happened ;  therefore,  it  is  incorpo- 
rated by  the  act  of  the  parties,  whether  it 
was  appliciible  by  force  of  the  statute  or 
not ;  and  it  became  exercisable  in  July  on 
default  being  made  in  payment  of  the  in- 
stalment. But  it  is  said  that,  admitting 
that  the  power  of  sale  is  applicable,  it  is 
not  properly  exercisable  until  after  three 

(1)  Ante,  p.  636. 

(2)  57  Law  J.  Rep.  Chanc.  609  ;  Law  Rep.  39 
Ch.  D.  273,  286. 

(3)  48  I^w  J.  Rep.  Chanc.  837  ;  Law  Rep.  U 
Ch.  D.  X31, 
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In  re  Thampton  amd  Holfs  Ocmtract. 

months  from  the  date  when  the  July  in- 
stalment became  due ;  and  that,  as  that 
period  did  not  expire  until  after  the  date 
of  the  contract,  the  power  of  sale  could 
not  be  exercised  at  all.  The  prima  facie 
answer  to  that  is  that  the  restriction  on 
the  use  of  the  power  of  sale  is  for  the 
benefit  of  the  mortgagor,  as  between  him 
and  the  mortgagee,  and  is  not  intended 
to  prejudice  the  purchaser  if  a  good  title 
is  made  independently  of  the  contract  be- 
tween the  parties,  whether  by  statute  or 
by  private  arrangement. 

But  the  purchaser  had  notice  in  this 
case  that  no  notice  had  been  given,  so 
that  answer  is  not  very  material. 

Then  arises  the  point  to  which  I  have 
referred  as  being  of  some  importance.  The 
mortgagor  has  become  bankrupt,  and  his 
trustee  in  bankruptcy  has  already  agreed 
to  be  a  party  to  the  conveyance.  In  ad- 
dition to  the  trustee  another  party  was 
required — second  mortgagees — and  they 
have  also  agreed  to  concur  and  confirm 
the  sale.  But  Mr.  Terrell  says  if  he  gets 
the  concurrence  of  these  two  parties  he 
will,  it  is  true,  get  a  good  title,  but  not 
the  title  for  which  he  contracted,  and 
that  he  is  entitled  to  that  and  no  other. 
What  he  has  contracted  for  is  a  title  under 
the  mortgage,  and  a  conveyance  from 
the  mortgagees  only,  without  any  other 
parties.  So  far  as  that  is  concerned,  the 
difficulty  may  be  got  over  by  the  second 
mortgagees  and  the  trustee  confirming 
the  sale  by  an  independent  deed.  But  a 
more  important  matter  is  whether  he  will 
really  get  something  dififerent  from  what 
he  has  contracted  to  take.  He  says  he 
will  really  get  a  conveyance  by  the  mort- 
gagees and  the  owners  of  the  equity  of 
redemption,  and  that  that  is  not  a  con- 
veyance by  mortgagees  with  those  cove- 
nants which  mortgagees  usually  give. 
That  proceeds  on  an  incorrect  notion  of 
the  function  of  a  power  of  sale  in  a  mort- 
gage deed.  These  mortgagees  will  exer- 
cise the  power  of  sale  and  convey  as  mort- 
gagees, and  enter  into  the  covenants 
usual  for  mortgagees.  It  will  not  make 
any  substantial  difference  to  that  con- 
veyance that  other  persons  are  also  made 
parties  in  order  to  confirm  the  convey- 
ance. If  they  convey,  their  conveyance 
will  pass  what  interest  they  have.     If 
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they  confirm  by  an  independent  docu- 
ment they  will  confirm  what  the  others 
have  done.  Anyhow,  the  conveyance  will 
be  by  the  mortgagees  under  their  power 
of  sale.  Thei*efoi-e  it  is  the  same  title, 
and  the  objection  fitlls  to  the  ground. 

Then  it  is  said  that  there  was  no 
waiver  of  the  notice.  That  is  not  a  very 
accurate,  though  it  is  a  convenient,  form 
of  expression.  In  other  words,  the  owners 
of  the  equity  of  redemption  did  not  waive 
the  right  to  receive  the  notice  which  the 
Conveyancing  Act,  section  20,  sub-section 
1,  says  shall  be  given  to  them.  I  am  not 
sure  that  they  did,  in  the  sense  in  which 
the  word  "  waiver  "  has  been  used.  They 
were  consulted  as  to  the  sale  of  the  pro- 
perty by  auction,  but  not  as  to  the  sale  by 
private  contract.  However,  I  need  not 
go  into  that.  In  Selwyn  v.  Garfit  (2), 
Lord  Justice  Bowen  says  the  waiver  "  is 
consent  to  dispense  with  the  notice  " ;  but 
what  is  waiver,  or  equivalent  to  waiver, 
may  exist  in  other  circumstances.  I  think 
in  that  sense  there  was  a  waiver.  It  is 
quite  competent  for  the  mortgagor  to  say 
after  the  sale,  "True,  I  did  not  get  a 
notice,  but  I  do  not  object  to  that ;  I 
accept  the  sale,  and  I  shall  not  interfere 
to  prevent  the  title  being  accepted."  It 
is  not  strictly  waiver  of  notice,  but  it  is 
waiver  of  the  right  to  object  on  the  ground 
that  notice  was  not  given.  The  difference  is 
only  a  diffei*ence  of  words.  Here  he  comes 
afterwai'ds,  and  says, "  I  confirm  this  title." 
I  think  there  Ls  nothing  in  the  point  raised 
by  the  purchaser.  He  will  get  a  good  title 
with  a  confirmation  by  the  mortgagor, 
and  he  will  get  it  under  the  power  of 
sale.  If  I  had  drawn  up  the  order  I 
should  have  inserted  before  the  declaration 
of  good  title  some  worjls  to  shew  under 
what  circumstances  the  case  came  before 
the  Court ;  but  I  have  heard  an  aflidavit 
10 1(1  which  states  the  fects,  and  is  entei*ed 
ill  tlio  order,  and  the  order  proceeded  on 
th:it  nilidavit.  I  have  asked  Mr.  Rowden 
whether  he  is  willing  to  procure  the  con- 
currence of  the  parties  at  his  own  cost, 
and  he  lias  admitted  that  he  is  bound  to 
do  so.  If  that  concurrence  is  necessary 
to  supply  a  defect  in  his  title,  the  defect 
must  l>e  remedied  at  his  cost.  If  the  pur- 
chaser rocjuires  to  be  convinced  that  the 
second  mortgagees  are  second  mortgagees, 
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In  re  Thompson  and  HoWs  Contract, 
or  any  expense  is  incurred  in  tracing  the 
devolution  of  the  title,  the  vendors  must 
pay  the  costs ;  but  that  must  not  be  an 
excuse  for  throwing  on  the  vendors  costs 
which,  fairly,  they  ought  not  to  bear.  I 
propose  to  refuse  the  motion,  but  to  pre- 
face the  order  with  the  words,  "  It  ap- 
pearing that  the  second  mortgagees  and 
the  trustee  in  bankruptcy  of  the  mort- 
gagor are  willing  to  concur  in  the  con- 
veyance to  the  purchaser,  or  otherwise  to 
confirm  the  same,  and  that  the  vendors 
are  ready  to  procure  such  concurrence  and 
confirmation  at  their  own  cost." 

Motion  refused,  wUh  coats. 

Solicitors — Lumley  &  Co.,  for  Holt;  Prideaux 
&  Sons,  agents  for  J.  R.  Poole  &  Sons,  Bridg- 
water, for  Thompson. 


In  re  the  north  Aus- 
tralian TERRITORY  COM- 
PANY. 


[IN  THK    CHANCERY  DIVISION  AND  IN 
THE  COURT   OF  APPEAL.] 

Kekewich,  J. 

(/or  Kay,  J.) 

1890. 

April  25. 

Cotton,  L.J. 

BOWEN,  L.J. 

Fry,  L.J. 

June  2. 

Practice —  Whvding-uj) — Companies  Act, 
1862  (26  c6  26  Vict.  c.  89),  «.  116— AV 
amination  of  Person  capable  of  giving 
Information — Pending  Action — Qitestion 
relating  thereto — Appeal  frofin  Order  for 
Examination. 

The  liquidator  of  the  above-^iamed  com- 
pany brought  an  action  against  another 
company  to  set  a^side  an  agreement  entered 
into  by  the  two  companies,  on  tJie  ground 
of  misrep7'e8entation.  An  order  loas  made 
in  t/iat  action  that  the  defendant  com- 
pany,  Hirough  tJieir  secretary,  should  make 
an  affidavit  of  documents  relating  to  the 
matters  in  question  in  the  action;  bui 
Kay,  J.,  directed  that  there  should  be  no 
j/rodu^tion  of  documents  untilfurtfier  order, 
and  refused  leave  to  the  plaintiff  to  deliver 
interrogatories  to  Hie  defendwiit  company 


vntU  after  the  defence  had  been  delivered. 
The  plaintiff  then  obtained  an  order  for 
the  eosamination  of  the  secretary  of  the  de- 
fendant company  wnder  section  116  of  the 
Companies  Act,  1862.  This  order  was  not 
appealed  from.  On  the  examination,  the 
secretary  objected  to  answer  a  question  put 
to  him,  on  the  ground  that  it  related  to  the 
subject-matter  of  the  action.  Kekewich,  J. 
{sitting  for  Kay,  J.),  directed  him  to  attend 
at  his  own  expense  and  answer  the  question  : 
— Held,  on  appeal,  that  the  question  put 
related  to  the  subject-mazier  of  the  pending 
action,  and  uxis  put  for  the  purpose  of  ob- 
taining  discovery  which  had  been  decided 
to  be  premature  in  the  action,  and  was  not 
properly  put  for  tlie  purposes  of  the  winding- 
up,  and  Uterefore  Vie  secretary  ought  not  to 
be  compelled  to  answer  it. 

Semhle,  a  person  ordered  to  attend  for 
examiruUion  under  section  115  has  a  right 
of  appeal  from  the  order. 

Observations  of  Jessel,  M.R.,  in  In  re 
The  Gold  Company  (48  Law  J.  Rep. 
Chanc.  650;  Law  Rep.  12  Ch.  D.  77) 
commented  upon. 

The  above-named  company  was  an 
English  company  formed  for  the  purpose 
of  purchasing  a  large  estate  in  Australia 
from  a  Mr.  Fisher  and  his  mortgagees 
(Goldsbrough,  Mort  &  Co.),  who  were 
an  Australian  company,  having  an  office, 
directors,  and  secretary  in  England,  under 
an  agreement  whereby  the  North  Aus- 
tralian Company  were  to  give  debentures 
in  their  company  to  Goldsbrough,  Mort 
<fe  Co.,  in  part  payment  of  the  purchase- 
money. 

The  contract  between  the  North  Aus- 
tralian Company  and  the  vendors  not 
having  been  carried  out,  Goldsbrough, 
Mort  &  Co.  brought  an  action  in  Australia 
against  the  North  Australian  Company  to 
enforce  performance  of  the  agreement  for 
purchase. 

On  the  9th  of  August,  1889,  the  North 
Australian  Company  passed  a  resolution 
for  voluntary  winding- up,  and  a  supervision 
order  was  subsequently  made. 

On  the  7th  of  November  the  liquidator, 
by  the  leave  of  the  Court,  brought  an 
action  in  this  country  against  Golds- 
brough, Mort  &  Co.  to  set  aside  the 
agreement  for  purchase,  on  the  ground 
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In  re  North  Auttralia/n  Territory  6b.,  App, 
of  misrepresentation.  On  an  application 
in  that  action  on  behalf  of  the  plaintiff 
that  the  defendants,  through  their  secre- 
tary W.  B.  Hervey,  might  be  ordered  to 
make  an  affidavit  of  documents  in  their 
possession  relating  to  the  matters  in  ques- 
tion in  the  action,  and  to  produce  such 
documents  for  inspection,  Kay,  J.,  made 
an  order  that  Hervey  should  make  an 
affidavit  of  documents  in  the  possession 
of  the  defendants,  but  directed  that  there 
should  be  no  production  of  documents 
without  the  further  order  of  the  Court. 
On  a  further  application  in  the  action  by 
the  plaintiff  for  leave  to  deliver  inter- 
rogatories for  the  examination  of  Hervey, 
Kay,  J.,  refused  the  application,  on  the 
ground  that  it  was  premature,  the  defence 
in  the  action  not  having  been  put  in.  Sub- 
sequently the  liquidator  applied  for,  and  ob- 
tained, an  order  in  the  winding-up  under 
the  115th  section  of  the  Companies  Act, 
1862,  for  the  examination  of  Hervey  (who 
was  a  shareholder  in  the  North  Australian 
Company)  as  a  person  capable  of  giving 
information  respecting  the  trade  dealings, 
estate,  and  effects  of  the  company.  Hervey 
did  not  appeal  from  this  order,  but  at- 
tended for  examination.  In  the  exami- 
nation he  admitted  that  letters  had  passed 
between  the  head  office  of  Goldsbrough, 
Mort  <&  Co.,  in  Australia,  and  the  office 
in  London,  as  to  the  purchase  of  Fisher's 
property ;  and  he  was  then  asked  whether 
"  communications  passed  in  the  same  way 
with  reference  to  the  formation  of  the 
company  to  purchase  Fisher's  property." 
This  question  he  declined  to  answer,  and 
the  matter  was  referred  to  Kekewich,  J. 
(sitting  for  Kay,  J.). 

Renshaw,  Q,0.,  and  C.  E,  Jenkins,  for 
the  liquidator,  cited  Massey  v.  Allen  (1) 
and  In  re  The  Metropolitan  {Brush) 
Electric  Light  and  Potver  Company;  ex 
parte  Lea/uer  (2). 

Latham,  Q.C,  and  F,  H.  Pollard,  for 
the  witness,  relied  on  In  re  The  Metropolitan 
Bank  ;  ffeiron*s  Case  (3). 

(1)  47  Law  J.  Bep.  Chanc.  102 ;  Law  Rep. 
9  Ch.  D.  164. 

(2)  61  Law  Times.  N.S.  817. 

.  (3)  49  Law  J.  Rep.  Chanc.  651 :  Law  Rep. 
16  Oh.  D.  139. 
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Kekewich,  J. — Having  regard  to  the 
terms  of  the  115th  section  of  the  Com- 
panies Act,  1862,  which  does  not  con- 
template the  restriction  of  the  examination 
to  evidence  according  to  strict  rules,  but 
contemplates  information  concerning  the 
trade  dealings,  estate,  or  effects  of  the  com- 
pany, I  have  no  doubt  that,  on  general 
grounds  of  evidence,  there  is  no  objection 
to  the  question  which  the  witness  has 
refused  to  answer.  The  important  point, 
however,  is  whether  on  principle  it  is  right. 
Mr.  Latham  has  properly  argued  it  on 
the  question  of  principle,  and  he  says: 
"  I  object  to  give  information  respecting 
the  matters  in  question  in  the  pending 
action."  He  seems  to  me  to  be  technically 
wrong  in  objecting  to  answer,  and  in  that 
way  not  to  bring  himself  within  the  de- 
cision in  Heiron's  Case  (3).  It  appears 
that  there  the  order  was  made,  the  Vice- 
Chancellor  considering  that  the  liquidator 
was  entitled  as  of  right  to  examine  the 
defendant.  Then  the  defendant  appealed 
£ix>m  that  order.  So  that  the  Court  of 
Appeal  had  before  them,  not  the  question 
whether  the  witness  ought  to  be  asked  any 
particular  question  or  give  information  of 
a  particular  character,  but  whether  he  was 
liable  to  be  examined  at  all.  Mr.  Latham 
admits  that  he  could  not  raise  that  objec- 
tion properly,  because  he  says  the  witness 
is  liable  to  be  examined  on  matters  about 
which  there  is  no  objection — ^that  is  to 
say,  not  coming  within  the  purview  of  the 
action. 

But  beyond  noticing  that  technical 
difficulty,  I  do  not  intend  in  the  least  to 
base  my  decision  upon  it,  because  it  is 
much  more  desirable,  and  more  convenient 
to  all  parties,  that  the  decision  should  rest 
on  principle,  which  can  if  necessary  be 
reviewed.  I  certainly  have  understood  the 
practice  for  many  years  to  be  that  a  liqui- 
dator is  entitled  to  examine  the  officer  of 
a  company,  whether  before  or  after  action 
brought,  and  notwithstanding  that  it  is 
deliberately  with  a  view  to  assisting  pro- 
ceedings brought  or  intended  to  be  brought 
against  that  company ;  and  even  although 
the  officer  of  the  company  may  be  a  party, 
I  do  not  understand  the  decision  in 
Heiron^s  Case  (3)  as  at  all  disturbing  that 
practice.  There  are  some  expressions  to 
be  found,  I  observe,  in  all  the  judgments 
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which  may  be  construed  in  that  way ;  but 
Lord  Justice   James   distinctly  puts  his 
decision  on  the  axiom  that  nemo  debet  hie 
vexari,  and  I  think  the  other  Lords  Jus- 
tices follow  him,  though  in  different  lan- 
guage.     There  the   action    was    against 
Heiron.     Heiron  had  been  interrogated  in 
the  action,  and  the  plaintiff  had  not  suc- 
ceeded in  obtaining  the  information  which 
he  desired  by  interrogatories,  and  he  had 
recourse  to  this  other  mode  of  extracting 
the  information,  which  he  had  failed  to 
extract  in  another  matter.     There    was 
obviously  an  answer  to  that.     Therefore 
ffeiran^e  Case  (1)  does  not  touch  this  case, 
where  the  action  is  brought  against  the 
company  and  is  not  brought  against  the 
witness,  and  where  the  liquidator  desires 
to  examine  this  witness,  not  with  a  view 
to  pending  proceedings  against  him,  nor, 
so  far  as  I  can  see,  with  reference  to  any 
charge  against  him.     I  am  far  from  think- 
ing that  the  matter  is  not  one  which  de- 
serves consideration,  because  I  have  no 
doubt  that  the  powers  afforded  by  the  1 15th 
section  have  been  used  for  purposes  which 
probably  were  beyond  the  contemplation 
of  Parliament  when  the  Act  was  passed. 
But,  to  my  mind,  the  practice  of  the  Court, 
independently  of  the  two  cases  of  Maeaey 
V.  AUen  (1)  and  In  re  The  Metropolitan 

iBrueh)  Electric  Power  amd  Light  Company 
Limited);  ex  parte  Leaver  (2)  cited  by 
Mr.  Renshaw  (one  decided  by  Vice-Chan- 
cellor  Bacon,  and  the  other  by  Mr.  Justice 
Kay),  is  too  well  settled  for  me  to  interfere 
with  it ;  and  if  any  restrictions  are  to  be 
placed  on  the  power  of  the  liquidator,  they 
must  be  placed,  I  think,  by  the  Court  of 
Appeal.  Therefore  I  must  make  the  order 
aj^ed  for,  and,  for  the  sake  of  raising  the 
question,  I  make  the  order  in  the  fullest 
form — ^that  the  witness  attend  at  his  own 
expense,  and  do  pay  the  costs  of  this 
application. 

From  this  decision  Hervey  appealed. 

Lathmn,  Q.C.,  and  Pollard,  for  the  ap- 
pellant.— ^The  liquidator  did  not  call  upon 
Hervey  to  give  infoi-mation  respecting  the 
trade  dealings,  &c.,  of  the  company ;  but 
before  doing  so,  and  ascertaining  what  in- 
formation he  could  give,  he  deliberately 
brought  the  action  against  the  defendant 
company.     In  that  action  the  liquidator 


applied  for  discovery ;  Kay,  J.,  directed  aa 
affidavit  of  documents  to  be  made  by  Hervey, 
the  secretary  of  the  defendant  company, 
but  refused  at  the  then  stage  of  proceedings 
to  make  an  order  for  production  of  docu- 
ments and  to  allow  the  plaintiff  to  deliver 
interrogatories.    The  liquidator  ihea  ob- 
tained an  order  for  the  examination  of 
Hervey  under  section  11 5  of  the  Companies 
Act,  1862,  endeavouring  thereby  to  obtain 
the  discovery  which  Kay,  J.,  had  decided 
it  was  premature  to  grant;  and  the  question 
which  Hervey  objects  to  answer  relates,  not 
to  information  as  to  the  assets,  Ac.,  of  the 
liquidating  company,  but  to  the  subject 
of  the  action.     Hervey  ought  not  to  be 
called  upon  to  answer  this  question.     In 
In  re   The  Metropolitan  Bank;  Hekvn^a 
Com  (3),  where  the  party  sought  to  be 
examined  was    defendant  in    an    action 
brought  by  a  company  in  liquidation,  and 
he  had  already  fiilly  answered  interroga- 
tories, and  the  liquidator  made  no  special 
case  for  further  examination,  the  Court 
refused  to  order  an  examination  under 
section  115.     The  application  in  Money  v. 
AUen  (1)  was  bona  fide  for  the  purposes  of 
obtaining  information  about  the  affiurs  of 
the  company,  but  here  the  question  ob- 
jected to  relEktes  to  the  subject-matter  of 
the  action.     We  could  not  appeal  from 
the  order  for  the  examination,  because  we 
did  not  know  what   questions  would  be 
asked.    Any  questions  about  the  assets  of 
the  liquidating   company  Hervey  would 
have  been  bound  to  answer ;  moreover,  the 
language  of  the  Master  of  the  BoUs  in 
In  re  The  Gold  Compamy  (4)  makes  it 
doubtful  whether  Hervey  woiild  have  any 
Ucue  standi  for  appealing  from  that  order. 
A  question  has  been  asked  which  relates 
to  the  subject-matter  of  the  action,  and 
we  submit  that  Hervey  ought  not  to  be 
called  upon  to  answer  that  question. 

They  cited  also  In  re  The  Silkatone,  <fcc.. 
Iron  Company  (5)  and  In  re  The  Metro- 
politan  Electric  Light  andPotoer  Company; 
ex  parte  Leaver  (2). 

Renshaw,  Q.C,  and  C.  E.  E.  Jenkins^ 
for  the  respondent. — Section  1 15  is  very 
general  in  its  language,  and  it  has  always 

(4)  48  Law  J.  Bep.  COiiaiic.  650;  Law  Bep. 
12  Ch.  D.  77. 

(5)  51  Lrw  J.  Bep.  CkaDC.  71 :  Law  Bep. 
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been  the  practice  of  the  Court,  when  an 
order  has  been  made  for  the  examination 
of  a  person  under  it,  that  he  may  be  asked 
questions  relating  to  pending  Htigation. 
In  re  The  Contract  Corporation  Compamy  ; 
ex  parte  Bateman  (6)  is  an  authority  that 
an  actual  litigant  may  be  examined  under 
section  115.  Hervey  is  not  a  party  to  the 
litigation,  but  is  examined  as  a  person 
able  to  give  information  as  to  the  assets, 
<fec.,of  the  company  in  liquidation.  If  he 
objected  to  be  examined,  he  ought  to  have 
appealed  from  the  order  for  h^  examina- 
tion, or  to  have  applied  to  have  the  ex- 
amination postponed  imtil  after  the  trial 
of  the  pending  action — In  re  The  Imperial 
Continental  Wa4er  Corporation  (7).  The 
question  objected  to  no  doubt  relates  to 
the  matter  in  the  pending  action,  but  the 
information  sought  may  be  very  material 
in  the  action  by  Groldsbrough  &  Co.  in 
Australia  against  the  liquidating  com- 
pany. 

Cotton,  L.  J. — ^This  is  an  appeal  against 
an  order  of  Mr.  Justice  Kekewich  direct- 
ing the  secretary  of  the  defendant  com- 
pany to  attend  at  his  own  expense,  and  to 
answer  the  question  which  has  been  put 
to  him  and  which  he  has  declined  to 
answer. 

Now  is  that  order  right )  We  have  not 
now  to  decide  whether  a  person  sum- 
moned under  the  115th  section  has  or  has 
not  any  locus  standi  to  appeal  against  an 
order  made  under  that  section.  I  do  not 
express  any  opinion  at  all  £Eivoiuable  to 
the  view  that  he  cannot  in  a  proper  case 
appeal,  because  it  seems  to  me  it  would 
bie  wrong  to  say  that  when  a  person  is 
examined,  not  as  a  witness  in  an  action, 
but  for  the  purpose  of  giving  information 
to  the  liquidator  of  a  company,  he  cannot 
appeal  to  the  Court  to  know  whether  that 
order  has  been  properly  made  or  not. 
But  here  we  have  not  to  determine  that 
question.  Mr.  Hervey,  who  has  been 
summoned  to  be  examined  under  section 
115,  has  refused  to  answer  a  particular 
question,  and  the  Judge  has  made  an 
order  compelling  him  to  attend  at  his 

(6)  16  W.B.  118. 

(7)  66  Law  J.  Bep.  Chanc.  189 ;  Law  Bep. 
83  Ch.  D.  314. 
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own  expense  and  answer  that  question.  I 
think  sufficient  regard  has  not  been  paid 
to  the  terms  of  the  section  under  which 
the  order  was  made.  It  provides  that  the 
Court  may,  if  it  has  made  an  order  for 
winding  up  the  company,  summon  before 
it  any  officer,  or  any  other  person,  to 
attend  and  be  examined,  and  give  any  in- 
formation he  can  with  reference  to  the 
company  which  is  being  wound  up.  That 
shews,  as  I  pointed  out  in  In  re  The  Me- 
tropolitan Bank;  ffeiron^s  Case  (3),  that  it 
is  a  matter  in  the  discretion  of  the  Court, 
and  not  a  matter  of  right  of  any  person. 

In  the  present  case  a  question  has  been 
put  which  is  admitted,  and  which  is  ap- 
parent on  the  face  of  it,  to  be  a  question 
put  simply  for  the  purpose  of  obtaining 
information  in  the  action  which  has  been 
brought  by  the  liquidator  of  the  company 
against  the  defendant  company,  whose 
secretary  Mr.  Hervey  is.  It  is  very  true 
that  Mr.  Hervey  could  not  at  first  know 
what  questions  would  be  put ;  and,  in  my 
opinion,  if  we  see  that  questions  are  put 
under  the  powers  given  by  the  section 
which  ought  not  in  the  opinion  of  the 
Court  to  be  put,  we  ought  under  the  cir- 
cumstances of  the  case  to.  interfere.  As  a 
general  rule,  where  liberty  is  given,  not  to 
the  liquidator,  but  to  a  creditor  or  con- 
tributory to  examine  under  this  section, 
the  Court  does  direct  what  questions  shall 
be  put  in  the  examination.  But  in  the 
case  of  a  liquidator  the  Court  does  not 
generally  direct  what  questions  shall  be  put, 
but  it  trusts  the  liquidator.  I  should  cer- 
tainly do  the  same,  unless  I  considered  that 
questions  were  being  put  which  in  the 
particular  circumstances  of  the  case  ought 
not  to  be  put  by  the  liquidator,  even  al- 
though trusting  him  only  to  put  such 
questions  as  were  necessary  in  the  in- 
terests of  the  company.  I  do  not  say  that 
the  questions  put  in  the  present  case  are 
in  no  way  in  the  interests  of  the  company. 
They  are  no  doubt  put  in  the  interests  of 
the  company  with  reference  to  the  action 
which  has  been  brought  by  the  liquidator ; 
but,  except  with  the  view  of  enabling  the 
company  in  liquidation  to  get  judgment 
in  that  action,  the  questions  put  do  not  in 
any  way  tend  to  assist  the  interests  of  the 
company  in  Uquidation.  In  that  action 
an  order  has  been  obtained  by  the  liqui- 
4P 
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dator  as  against  the  defendant  company 
requiring  the  secretary  of  the  company  to 
make  an  affidavit  of  documents ;  but  the 
Judge  held  that  it  was  premature  at  that 
stage  of  the  action  to  direct  that  those 
documents  should  be  produced,  and  also 
that  it  would  be  premature  until  the  fur- 
ther progress  of  the  action  to  require  the 
defendant  company  by  its  secretary — it 
may  possibly  be — ^to  answer  the  interro- 
gatories which  the  plaintiff  company  de- 
sired put.  As  was  pointed  out  in  the  course 
of  the  argument  by  Lord  Justice  Bowen, 
the  present  proceeding  is  really  an  attempt 
to  act  contrary  to  that  order,  and  to  get 
round  it  and  try,  by  a  side  wind,  as  it  were, 
by  means  of  section  115,  to  do  what  the 
Judge  by  that  order  refused  to  do.  That 
order  has  not  been  appealed  fix)m,  and  we 
must  take  it  to  be  a  right  order,  and,  in 
my  opinion,  it  would  be  wrong  in  the  pre- 
sent case  to  allow  the  liquidator  by  means 
of  section  115  to  get  discovery  and  in- 
spection which  the  Judge  has  held  that 
it  would  be  prematiure  to  give.  I  do  not 
at  all  say  that  circumstances  may  not 
hereafter  occur  when  it  may  be  right 
for  the  liquidator  to  put  this  question. 
But  the  only  question  we  have  now  to 
consider  is  whether  the  Judge  was  right 
in  requiring  the  secretary  to  attend  and 
answer  this  question.  I  think  he  was 
wrong,  and  although  all  we  shall  do  is  to 
discharge  the  order  made  by  him,  yet  I 
express  my  opinion  that  under  the  exist- 
ing circumstances  it  will  not  be  right  to 
put  to  the  secretary,  Mr.  Hervey,  who  is 
being  examined,  any  question  relating  to 
the  matters  in  question  in  the  action.  It 
is  not  in  any  way  suggested,  certainly  not 
in  such  a  way  as  that  we  can  attend  to  it, 
that  the  question  can  in  any  way  beneUt 
the  interests  of  the  company,  except  that 
it  will  be  assisting  the  company  to  get  a 
judgment  in  an  action  which  has  been 
brought  by  them. 

BowEN,  L.J. — I  am  of  the  same  opi- 
nion. The  section  put  in  motion  in  the 
examination  of  a  person  under  such  cir- 
cumstances is  a  section  which  places  the 
decision  as  to  examination  and  as  to  its 
limits  within  the  discretion  of  the  Court. 

That  being  so,  I  do  not  think  that  we 
ought  to  attempt  beforehand  to  classify 


all  the  occasions  upon  which  it  may  be 
proper  to  make  such  an  order,  nor  to 
classify  or  categorise  all  the  occasions  on 
which  it  may  be  unwise  to  make  such  an 
order.  We  have  no  business  to  fetter  the 
discretion  of  the  Court  in  the  future. 
But  it  does  not  follow  from  that,  that 
nothing  can  be  said  on  the  subject  which 
may  not  be  worthy  the  attention  of  those 
who  have  to  put  in  motion  this  section. 

In  the  first  place,  it  must  be  observed 
that  it  is  an  extraordinary  section.  It  is 
an  extraordinary  power ;  it  is  a  power  of 
an  inquisitorial  kind,  which  enables  the 
Court  to  direct  the  examination  (not 
merely  before  itself,  but  before  the  ex- 
aminer appointed  by  the  Court)  of  some 
third  person  who  is  no  party  to  a  litigar 
tion.  That  is  an  inquisitorial  power, 
which  may  work  with  great  severity 
against  third  persons,  and  it  seems  to  me 
to  be  obvious  that  such  a  section  ought  to 
be  used  with  the  greatest  care  so  as  not 
unnecessarily  to  put  in  motion  the  ma- 
chinery of  justice  when  it  is  not  wanted, 
or  to  put  it  in  motion  at  a  stage  when  it 
is  not  clear  that  it  is  wanted,  and  cer- 
tainly not  to  put  it  in  motion  if  unneces- 
sary mischief  is  going  to  be  done  or  hard- 
ship inflicted  upon  the  third  person  who 
is  called  upon  to  appear  and  give  infor- 
mation. 

Having  regard  to  those  characteristics 
of  this  section  which  I  have  touched  upon, 
I  certainly  should  be  loth  to  conclude 
that  the  witness,  if  I  may  call  him  a  wit- 
ness, the  examinee,  the  person  who  is 
to  be  examined,  and  against  whom  or 
upon  whom  the  order  has  been  served, 
has  not  a  locus  stanoU  to  complain  that 
that  order  is  oppressive  or  hard  upon  him  ; 
and  though  it  is  not  necessary  to  decide 
one  way  or  the  other  in  this  case,  it  seems 
to  me  that  the  point  ought  to  be  left 
open;  notwithstanding  the  language  of 
the  late  Master  of  the  Rolls  in  In  re  The 
Gold  Compcmy  (4),  which  seems  to  me,  at 
the  first  blush,  to  go  too  far,  and  indeed  to 
be  contrary  to  the  decision  in  ffeiron's 
Case  (3).  But  I  leave  the  point  perfectly 
open,  because  it  is  not  necessary  to  decide 
it  now,  and  it  is  much  better  not  to  fetter 
ourselves  in  the  futm«  by  deciding  that 
which  is  unnecessary ;  and  for  the  same 
reason  I  abstain,  like  the  Lord  Justice 
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who  has  preceded  me,  from  attempting  to 
lay  down  any  hard  and  fast  categories  as 
to  what  ought  to  be  the  character  of  the 
occasions  on  which  judicial  discretion 
should  be  exercised  to  make  an  order  for 
the  examination  of  witnesses  under  this 
section.  I  do  not,  as  £ar  as  I  am  con- 
cerned, lay  down  as  a  hard  and  fast  line 
that  the  concurrence  of  an  action  is  a 
necessaiy  bar  to  the  exercise  of  the  dis- 
cretion of  the  Court  under  this  section, 
though  we  cannot  but  see  that  the  con- 
currence of  an  action  begun  by  the  liqui- 
dator is  a  matter  which  ought  to  be  care- 
fully considered  by  the  Court  in  exercising 
its  discretion  on  the  subject. 

In  this  case  it  seems  to  me  to  be  sufi- 
dent  to  say  (and  it  is  on  that  ground  that 
I  decide  myself)  that  at  this  stage  this 
order  to  answer  cannot  properly  be  wanted 
for  the  purpose  of  the  winding-up.  The 
question,  it  is  admitted  (and  it  cannot  be 
denied),  goes  simply  in  aid  of  the  discovery 
which  would  be  given  in  the  action  which 
the  liquidator  has  instituted.  There  is  an 
order  for  an  affidavit  of  documents  which 
has  to  be  compHed  with  on  the  7th  of  June 
next,  and  the  production  of  documents 
is  ordered  to  stand  over.  The  summons 
for  interrogatories  was  taken  out  and  post- 
poned— ^and  rightly  postponed  I  doubt  not 
— on  the  ground  that  it  was  premature  and 
that  the  issues  in  the  action  had  not  been 
sufficiently  defined  for  intenx>gatories  to 
be  delivered,  and  that  it  would  be  time 
enough  when  the  defence  had  been  put 
in  for  interrogatories  to  be  administered. 
Many  of  the  interrogatories  wbich  other- 
wise would  be  administered  might  become 
wholly  unnecessary  if  there  was  a  little 
time  taken,  and  the  defence  was  waited 
for  before  they  were  administered.  The 
Court,  therefore,  in  this  very  matter  has 
thought  that  complete  discovery  was  not 
wanted  for  the  purpose  of  the  action  even 
at  this  moment. 

Now,  if  complete  discovery  for  the  pur- 
pose of  the  action  is  not  wanted  at  this 
moment,  a  fortiori  one  would  think  it 
cannot  be  wanted  for  the  purpose  of  the 
winding-up,  it  being  admitted  that  the 
question  here  which  is  sought  to  be  en- 
forced goes  simply  in  aid  of  the  discovery 
which  would  be  wanted  in  the  action.  It 
is  impossible,  therefore,  to  my  mind,  to 
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resist  the  inference  that  this  question  is 
simply  sought  to  be  pressed  in  order  to 
give  the  go-by  to  the  decision  of  the 
Court  as  to  the  postponement  of  the  inter- 
rogatories and  the  non-immediate  produc- 
tion of  the  documents,  and  it  is  really, 
when  we  read  between  the  lines,  an 
attempt  to  get  discovery  for  the  purpose 
of  that  action  at  a  moment  when  the 
Court  has  said  it  would  be  premature  to 
insist  upon  it. 

The  learned  counsel  who  argued  this 
case  on  behalf  of  the  respondents  asks  us 
to  infer  that  the  liquidator  had  some 
mysterious  and  excellent  reasons  other 
than  this  for  insisting  upon  the  gentle- 
man's answer — ^but  he  shews  us  none; 
and  although  it  is  not  to  be  presumed 
that  liquidators,  who  are  officers  of  the 
Court,  and  who  have  a  duty  to  perform, 
will  perform  their  duty  recklessly,  unless 
the  Court  sees  some  reason  to  think  they 
will,  as  they  do  sometimes ;  yet  there  is 
such  a  thing  as  over-zeal  in  officers,  and, 
having  regard  to  the  &ct6  of  the  case 
which  we  do  know,  I  do  not  for  one 
moment  hesitate  myself  to  draw  the  in- 
ference, as  I  have  said,  that  this  attempt 
to  make  the  witness  answer  is  simply  an 
attempt  to  get  discovery  in  that  action  at 
a  time  when  the  Judge  thought  it  was 
not  wanted.  If  so,  it  would  be  an  abuse 
and  an  oppression  to  allow  a  witness  to 
be  forced.  He  will  give  such  discovery 
in  time  as  is  wanted  in  the  action,  and  I 
say  nothing  as  to  any  case  which  can  be 
made  either  in  aid  of  the  action  or  other- 
wise as  to  emplo3ring  this  section,  should 
it  be  wanted  for  the  purpose  of  the  wind- 
ing-up. It  appears  to  me  clear  that  at 
this  stage  this  machinery  is  not  wanted, 
and  that  it  would  be  prematiu*e  to  use  it 
in  the  way  it  is  sought  to  use  it,  and  that 
it  would  be  an  oppression. 

I  believe  that  under  the  19  &  20 
Vict.  c.  113,  and  under  the  Bankruptcy 
Act,  1869,  it  will  be  found  that  appeals 
have  been  successfully  maintained  against 
orders  of  a  similar  nature  to  orders  for 
examination  under  section  115. 

Fey,  L.J. — If  I  were  not  dijffering 
from  the  learned  Judge  of  first  instance 
I  should  probably  only  express  my  con- 
currence in  the  judgment  of  my  learned 
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brethren,  but  I  think  it  right,  as  I  am  so 
differing,  to  say  a  few  words  for  myself. 

Now  I  entirely  agree  in  what  has  been 
said  as  to  the  nature  of  this  section  of  the 
Act.  It  is  to  be  observed  that  this 
section  gives  a  power  to  the  Court  to 
summon  a  person  before  it ;  and  the  ex- 
amination is  taken,  not  under  the  115th 
section,  but  under  the  117th  section,  and 
that  section  enables  the  Court  to  examine 
upon  oath  the  person,  either  by  word  of 
mouth  or  by  written  interrogatories.  The 
whole  of  the  proceeding,  therefore,  is  a 
proceeding  by  the  Court ;  and  the  liqui- 
dator, or  the  contributory,  or  the  other 
person  whom  the  Court  allows  to  inter- 
vene and  to  be  active  in  the  proceedings, 
only  does  so  by  the  leave  of  the  Court,  be- 
cause he  is  a  person  supposed  to  have  the 
means  of  addressing  enquiries  to  the  wit- 
ness ;  but  it  is  an  entirely  different  pro- 
ceeding to  that  in  which  a  litigant  sum- 
mons a  witness,  and  examines  that  witness 
before  the  Court.  The  liquidator,  there- 
fore, in  insisting,  as  he  seems  to  me  to 
have  done  in  the  argument  before  us,  upon 
the  right  to  the  question,  has,  I  thmk, 
entirely  mistaken  his  position.  Each  ques- 
tion is  put  by  the  liquidator  only  by  the 
leave  of  the  Court  and  on  behalf  of  the 
Couit. 

Now,  the  whole  of  the  question  comes, 
therefore,  to  be  this,  whether  if  I,  as  a 
Judge,  and  constituting  a  Court,  were 
sitting  and  examining  this  witness  with 
the  information  which  has  been  given  us 
on  both  sides,  I  should  put  this  question 
to  the  witness  and  require  him  to  make 
the  discovery  which  would  be  involved  in 
the  answer  to  this  question.  What 
are  the  circumstances  under  which  this 
man  is  brought  before  the  Court  1  He  is 
the  secretary  of  a  company  which  is 
the  defendant  in  an  action  brought  by  the 
liquidator.  After  the  liquidation,  the 
liquidator,  without  thinking  it  necessary 
to  examine  Hervey,  has  (and  no  doubt  by 
the  leave  of  the  Court)  commenced  an 
action  against  Goldsbrough,  Mort  <fe  Co. 
(Limited) ;  and  he  has  obtained  an  order 
that  these  defendants  do,  by  the  aid  of 
Hervey,  on  or  before  a  day  which  is  still 
to  come,  file  a  full  and  sufficient  affidavit, 
stating  whether  the  company  have  any 


documents  in  their  possession  relating  to 
the  matters  in  question  in  the  action ; 
and,  further  than  that,  the  applicant  (that 
is,  the  plaintiff,  the  liquidator)  is  to  be  at 
liberty  to  make  such  further  application 
as  to  all  or  any  of  the  documents  men- 
tioned in  the  affidavit,  and  as  to  the  pro- 
duction thereof,  as  he  may  be  advised*  In 
other  words,  he  is  to  have  at  a  future  day 
the  statement  of  whether  the  company  has 
these  documents,  and  then  the  question 
with  regard  to  their  production  is  post- 
poned for  a  future  application.  That  is 
the  way  in  which  the  learned  Judge,  in 
the  action  instituted  by  the  liquidator, 
has  exercised  his  discretion.  Should  I, 
as  a  Judge  in  the  winding-up,  sitting  with 
this  man  before  me,  put  a  question  which, 
instead  of  exercising  the  discretion  in  the 
same  way,  exercises  it  in  a  totally  different 
way,  and,  instead  of  requiring  an  affidavit 
to  be  made  giving  this  full  discovery  on 
the  7th  of  June,  requires  Hervey  to  state 
then  and  there  whether  there  had  been 
this  correspondence ) 

I  should  not  have  put  that  question  to 
him;  and  I  cannot  help  seeing  that  the 
liquidator  has  been  endeavouring  to  indace 
the  Court  (Mr.  Justice  Kekewich  in  this 
case)  to  exercise  his  discretion  in  a  manner 
entirely  at  variance  with  the  exercise  of  a 
like  discretion  of  Mr.  Justice  Kay  in  the 
action. 

Now,  I  have  spoken  throughout  as  if 
Mr.  Hervey  were  the  same  person  as 
Messrs.  Goldsbrough,  Mort  &  Co.,  and  I 
do  so  because  he  is  the  secretary  in  Eng- 
land of  the  English  board  of  directors  of 
that  company — of  course,  it  is  manifest 
that  he  is  examined  in  that  character; 
and  because  the  admissions — ^which  were 
very  properly  and  &irly  made  by  the  re- 
spondent's counsel  at  the  bar — satisfied 
me  that  those  questions  were  put  ¥dth  a 
view  to  elicit  the  same  information,  which 
is  not  to  be  obtained  in  the  action  until  a 
later  date. 

Now,  like  my  learned  brother,  I  do  not 
propose,  and  desire  entirely  to  abstain 
from  laying  down  any  proposition  which 
shall  fetter  the  discretion  of  the  Court 
from  time  to  time  to  be  exercised  under 
the  115th  and  117th  sections  of  the  Act. 
I  have  no  right  to  fetter  the  discretion  of 
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the  Court  in  those  cases ;  but  one  can  see 
this  plainly,  that  the  question  whether  a 
man  may  be  twice  vexed  with  the  same 
question  may  often  be  material ;  and  the 
question  whether  the  putting  to  him  the 
interrogatory  under  the  116th  section 
would  be  inconsistent  with  some  order 
which  had  been  previously  made  in  the 
litigation  between  the  same  parties  may 
again  be  material,  and,  therefore,  in  this 
case  I  think  that  the  right  discretion 
would  be  not  to  allow  this  question  to  be 
put.  The  witness,  therefore,  having  re- 
fused to  answer,  he  ought  not  to  be 
directed  to  attend. 

No  doubt  the  Court  has  been  very  un- 
willing, in  a  general  way,  to  interfere 
with  the  discretion  of  the  learned  Judge 
who  has  the  conduct  of  the  proceedings 
before  him  3  and  we  feel  that  in  the 
present  case.  But  at  the  same  time  it 
appears  to  me  that  Mr.  Justice  Kekewich 
bias  proceeded  on  some  notion  of  the  right 
of  a  liquidator  to  obtain  discovery  under 
this  section.  T  repeat,  in  my  judgment 
no  such  right  exists.  The  right  is  that  of 
the  Court,  and  that  of  the  Court  only. 

Therefore,  I  agree  with  my  learned 
brethren  that  the  decision  of  Mr.  Justice 
Kekewich  must  be  reversed,  and  the  sum- 
mons should  be  dismissed,  with  costs  both 
here  and  below. 

Appeal  aUoioed, 


Solicitors— Freshfields  &  Williams,  for  appel- 
lant; Saanders,  Hawksford,  Bennett  &  Co., 
for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
Cotton,  L.J.  ^ 

LiNDLET.L.J.  I   r 

Lopes,  L.J.     V^  ''"  ^^^^^  ^'^^^  ^• 

1890.  I  BAKBR. 

March  5,  12.  J 

Ad/minietraition  —  hisolvent  Estate  — 
Right  0/ Retainer — Refusal  to  plead  Statvie 
of  Limitations  to  Staiute-hanred  Debt — 
Transfer  to  Court  of  Bankruptcy/ — Bank- 
mptci/  Act,  1883  (46  ct  47  Vict,  c,  52),  s, 
125,  sub-ss.  2,  3,  4,  and  6. 

The  power  given  by  section  125,  suh-sec- 
tion  4,  of  directing  a  transfer  of  the  ad- 
ministration of  a  deceasedPs  insolvent  estate 
from  the  Chamcery  Division  to  a  Court 
having  jurisdiction  in  bankruptcy  is  dis- 
cretionary,  and  the  fact  that  the  executor 
by  exercising  his  common  law  right  of  re- 
tainer, or  by  declining  to  plead  the  Statute 
of  Limitations  against  a  creditor  who  has 
obtained  judgment  in  a  creditor's  action  for 
administration,  amd  whose  debt  is  statute- 
barred,  wiU  prejudice  the  other  creditors,  is 
not  enough  to  couple  the  power  with  a  duty 
80  as  to  convert  that  discretion  into  an 
obligation  binding  the  Court  to  order  such 
a  tramsfer. 

The  testator,  J.  L.  Baker,  died  on  the 
26th  of  October,  1889,  having  appointed 
the  defendants  executors  of  lus  will,  who 
proved  it  on  the  14th  of  December,  1889. 
On  the  same  day  a  creditor  of  the  deceased 
for  a  debt  of  3,902/.  15«.  M.  took  out  an 
originating  summons  for  the  administrar 
tion  of  his  estate.  On  the  8th  of  January, 
1890,  the  Stamford,  Spalding,  and  Boston 
Banking  Company,  who  were  creditors 
for  a  sum  of  2,500/.,  took  out  a  sum- 
mons, asking  under  section  125  of  the 
Bankruptcy  Act,  1882,  to  have  the  pro- 
ceedings in  the  action  transferred  to  the 
County  Comi;  at  Northampton  having 
bankruptcy  jurisdiction  to  administer  the 
estate. 

The  estate  waa  admitted  to  be  insolvent, 
the  debts  being  stated  to  amount  to  nearly 
9,000/.,  the  assets  to  4,000/.  at  the  outside. 

Both  summonses  came  on  together  on 
the  27th  of  January,  1890,  in  the  cham- 
bers of  Chitty,  J.,  when  his  Lordship 
made    the    usual  order  for  administra- 
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tion  of  the  personal  estate  of   the  tes- 
tator,  and  refused  the  application  of  the 
hank. 

The  hank  stated  as  the  ground  of  the 
application  that  the  plaintiff's  deht  was 
harred  hy  the  Statute  of  Limitations,  hut 
that  the  executors  did  not  intend  to  set 
up  the  statute;  and  further,  that  the 
executrix  claimed  to  he  a  creditor  of  the 
testator  for  a  large  sum  which  she  claimed 
to  retain  out  of  the  estate. 

On  the  14th  of  February  the  bank 
moved  to  discharge  the  order  of  Chitty, 
J.,  refusing  the  application;  but,  Ms 
Lordship  holding  that  the  section  125 
of  the  Act  of  1883  gave  him  a  judidal  dis- 
cretion as  to  directing  a  transfer,  and  that 
the  grounds  alleged  as  reasons  by  the  bank 
were  not  such  as  to  require  him,  in  the 
exercise  of  that  discretion,  to  give  such 
direction,  refused  the  motion. 

The  bank  appealed. 

HverUty  Q.C,  and  Edward  Ford,  for  the 
appellants. — If  this  estate  be  administered 
in  Chancery,  the  plaintiff,  a  friendly 
creditor,  will  be  able  to  recover  all  his 
claim,  notwithstanding  that  as  to  a  part, 
if  not  the  whole,  it  is  barred  by  the 
statute,  for  as  against  a  plaintiff  who 
has  got  judgment  the  statute  cannot  be 
set  up — Fuller  v.  Redman  (1 ) — and  the  exe- 
cutrix will  be  able  to  retain  something  like 
1,0002.  as  against  this  small  estate.  The 
words  in  sub-section  2, "  unless  the  Court  is 
satisfied  that  there  is  a  reasonable  proba- 
bility that  the  estate  will  be  sufficient  for 
the  payment  of  the  debts  owing  by  the 
deceased,"  are  the  key  of  the  various  pro- 
visions of  the  section  ;  and  in  sub-section 
4,  if  insolvency  is  proved,  and  if,  as  here, 
the  transfer  will  produce  a  much  more 
equitable  distribution  among  the  creditors, 
by  excluding  the  right  of  retainer,  the 
word  ''may"  must  be  read  as  meaning 
"  shall."  The  whole  object  of  the  Bank- 
ruptcy Act  is  to  promote  equality  among 
the  creditors.  So  in  the  Companies  Act, 
1862,  section  75,  the  word  "may"  has 
often  been  read  as  "  must,"  and  the  order 
to  wind  up  been  held  to  be  of  right — Bowes 
V.  The  Hope  Life  Inswromae  Company  (2). 

(1)  26  Beav.  614;  29  Law  J.  Rep.  ChaDa324. 

(2)  11  H.L.  Cas.  389. 


[Cotton,  L.  J. — ^That  was  so  because  the 
winding-up  was  the  only  way  in  which 
creditors  of  an  insolvent  company  could 
obtain  payment  of  their  debts.  It  was 
never  held  as  a  matter  of  construction  that 
"may"  meant  "shaU."] 

We  ask  the  Court  to  overrule  the  case 
of  In  re  Wewoer  (3).  Bowen,  L.J.,  in 
Knowlea  v.  Roberts  (4),  lays  down  the  rule 
that  should  guide  the  Court  here,  when  he 
says  that  "it  becomes  the  duty  of  the  Judge 
who  has  to  apply  the  rule,  to  apply  his 
power  in  a  fit  case — and  a  fit  case  wOl  be 
that  which  fulfils  the  definition  of  the  rule, 
and  in  which  there  are  no  other  circum- 
stances which  make  it  inappropriate  and 
inconvenient  or  unjust  to  apply  the  power." 
All  the  cases  are  collected  in  Julius  v.  The 
Bishop  of  Oxford  (5),  a  case  under  the 
Church  Discipline  Act,  3  &  4  Vict.  c.  86. 
ss.  3  and  13,  and  those  ctuaes  and  Alderman 
BackwelTs  Case  (6),  MacdougaU  v.  Pater- 
son  (7),  and  The  Quern  v.  The  Tithe  Com- 
missioners (8),  all  shew  that  where  an 
apparent  discretion  in  a  Judge  is  coupled 
with  a  duty,  then  a  word,  although  at 
first  sight  potential,  is  read  as  imperative. 
The  main  object  of  the  Act  is  to  produce 
equality  among  creditors.  The  effect  of 
section  125  and  sub-section  4  is  considered 
by  North,  J.,  in  Jones  v.  Williams  (9). 

WhilehomSf  Q,C,y  and  WarringUm,  for 
the  executors. — ^This  sub-section  is  clearly 
discretionary  from  beginning  to  end,  while 
in  sub-sections  3,  5,  and  7  the  word 
"shall"  is  used,  which  shews  that  the 
Legislature,  where  it  imposes  an  obliga- 
tion, uses  the  proper  word  to  shew  its 
meaning.  Again,  no  period  of  time  is 
limited  within  which  this  application  to  the 
Court  is  to  be  made.  That  is  intelligible 
if  the  Judge  has  only  a  discretion; 
but  if  any  creditor  of  a  deceased  insolvent 
has  a  right,  as  is  urged,  to  call  on  the 

(3)  54  Law  J.  Rep.  Chanc.  749 ;  Law  Bep.  29 
Ch.  D.  236. 

(4)  Law  Rep.  38  Ch.  D.  263,  271. 

(5)  49  Law  J.  Rep.  Q.B.  577 ;  Law  Rep.  5  App. 
Cas.214. 

(6)  1  Vern.  162. 

(7)  11  Com.  B.  Rep.  755;  21  Law  J.  Bep.  C.P. 
27. 

(8)  14  Q.B.  Rep.  459;  19  Law  J.  Rep.  Q.B. 
177. 

(9)  57  Law  J.  Rep/Chana  264,  269;  Law 
Bep.  36  Ch.  D.  573. 
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Court  to  transfer  the  admmistration  of 
the  estate,  it  is  inconceivable  that  no 
time  should  have  been  fixed.  Suppose 
an  administration  action  to  be  pending, 
and  the  estate  almost  wound  up,  and  a 
creditor  comes  under  this  section,  what 
is  the  official  receiver  to  do  1  Then  why 
is  the  plaintiff  to  be  deprived  of  his  right  % 
The  executrix  thinks  it  unjust  that  his 
debt  should  not  be  paid,  and  refuses  to 
set  up  the  statute ;  and  by  the  rule  of  the 
Court,  he  having  obtained  an  administra- 
tion judgment,  no  other  creditor  can  plead 
the  statute  against  him.  Both  the  Judges, 
Pearson,  J.,  in  Higga  v.  Weaver  (3),  and 
Stirling,  J.,  in  In  re  York;  Atkinson  v. 
Powell  (10),  have  held  that  power  given  by 
this  section  to  be  discretionary.  Sub-section 
5  must  be  confined  to  property  forming  part 
of  the  estate  when  the  vesting  takes  place. 
But  if  the  executor  has  already  retained  a 
debt,  the  amount  cannot  be  vested  as 
part  of  the  estate  of  the  debtor.  [They 
also  referred  to  In  re  Crowtlieir  (11)  and 
In  re  Gould  (12).] 

Byrne,  Q,C,,  and  P,  S.  Gregory,  for  the 
plaintiff. — ^There  is  no  limit  placed  on  the 
discretion  of  the  Judge ;  and  if  the  law  re- 
cognises the  right  of  retainer,  why,  in  the 
absence  of  any  enactment  to  the  contrary, 
is  the  executrix  to  be  debarred  of  her 
right  1  If  the  Legislature  had  intended 
what  Mr.  Everitt  contended  for,  it  would 
have  been  the  simplest  thing  in  the  world 
to  have  said,  "  Henceforth  sJl  assets  are  to 
be  administered  as  equitable  assets,"  but  it 
has  not  done  so.  If  that  contention  were 
oorrect,  a  creditor  for  501,  could,  against 
the  opposition  of  all  other  creditors,  obtain 
a  transfer. 

Everitt,  Q.C.,  in  reply,  urged  that  it  could 
not  have  been  intended  tlwit  the  mode  of 
distributing  the  assets  should  depend  on 
which  of  two  proceedings  waa  taken  first. 

Cotton,  L.J. — ^This  is  an  appeal  from 
a  refusal  by  Mr.  Justice  Chitty  to  order 
the  transfer  of  the  administration  of  this 
estate  from  the  Chancery  Division  to  the 

(10)  66  Law  J.  Bep.  Ohanc.  652 ;  Law  Rep. 
86  Ch.  D.  233. 

(11)  67  Law  J.  Rep.  Q.B.  57;  Law  Rep.  20 
Q.B.  D.  38. 

(12)  66  Law  J.  Rep.  Q.B.  333 ;  Law  Rep.  19 
Q.B.  D.  92. 
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Court  of  Bankruptcy.  It  is  contended  by 
the  appellants,  first  of  all,  that  it  is  impera- 
tive on  the  Judge  to  make  the  order,  in- 
solvency having  been  established.  But  I 
think  that  is  not  the  case.  The  words 
are,  the  Court  may  in  such  a  case  order  a 
transfer ;  but  they  cannot  do  more  than 
give  power  to  the  Judge  to  order  the 
transfer.  They  cannot  make  it  imperar 
tive  on  him. 

But  there  is  another  question  that  has 
to  be  decided  in  all  these  cases — namely, 
although  those  words  only  give  power  to 
the  Judge  to  make  an  order  which  he 
could  not  have  made  unless  the  Act  had 
authorised  him  to  do  so,  is  there  anjrthing 
in  this  or  any  other  part  of  the  Act  that 
makes  it  the  duty  of  the  Judge  to  exer- 
cise the  power )  That  is  the  explanation 
of  the  course  which  was  taken  by  Lord 
Selbome  in  JtUius  v.  The  Bishop  of  Ox- 
ford (6). 

I  think  that  great  misconception  arises 
from  the  attempt  to  argue  that  the  word 
"may"  means  "must."  It  never  can 
mean  "  must  "  so  long  as  the  English  lan- 
guage retains  its  meaning ;  but  it  gives  a 
power,  and  then  it  may  be  a  question  in 
what  cases  where  a  Judge  has  a  power 
given  him  by  the  word  "  may  "  it  becomes 
his  duty  to  exercise  that  power.  It  is 
not  argued  here  that  there  is  anything 
said  in  this  Act  as  to  the  duty  of  the 
Judge  to  exercise  the  power  given  him  by 
section  125,  sub-section  4 ;  but  it  is  said 
that  the  whole  object  of  the  Act  of  Par- 
liament was  to  secure  equality  among  the 
creditors,  and  that,  therefore,  where  leav- 
ing the  administration  in  the  Chancery 
Division  may  give  priority  to  any  credi- 
tor, where  the  personal  representative  is  at 
liberty  not  to  plead  the  Statute  of  limita- 
tions, and  where  his  right  of  retainer 
remains  unaffected,  it  is  the  duty  of  the 
Judge,  on  the  application  of  a  creditor,  to 
make  the  order,  because  it  is  said  that  the 
object  of  the  section  is  to  produce  equality 
which  is  provided  by  the  rule  of  bank- 
ruptcy. 

In  my  opinion,  if  Parliament  had  meant 
to  do  away  with  the  executor's  right  of 
retainer,  it  would  have  said  so.  Parlia- 
ment is  no  doubt  strong  enough  to  do  so 
if  it  likes.  But  it  would  be  wrong  to 
suppose  that  the  right  of  retainer  is  an 
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equitable  right.  It  is  the  right  of  the 
executor — the  legal  hand  to  receive  the 
assets  and  to  pay  the  debts — ^to  retain  out  of 
the  legal  assets  his  own  debt.  But  the 
Court  of  Chancery  did  not  allow  any  right 
of  retainer  out  of  equitable  assets,  which 
shews  that  the  Court  recognises  fiilly  the 
equitable  rights  of  creditors.  Then,  as 
regards  the  executor  not  pleading  the 
statute,  the  Court  of  Chancery  does  not 
hold  an  executor  liable  for  not  pleading 
the  statute,  but  leaves  it  to  his  discretion 
whether  he  will  plead  it  or  not.  There 
may  be  circumstances  which  render  it 
morally  wrong  to  plead  the  statute,  and, 
in  my  opinion,  the  defence  of  the  statute 
is  not  looked  upon  with  any  particular 
fevour. 

Then  it  is  said  here  that  the  language 
of  the  statute  shews  that  it  is  intended 
not  directly,  but  indirectly,  to  do  away  with 
these  powers  of  the  executor  by  sa3ring 
that  the  receiver  in  bankruptcy  is  to  have 
regard  to  any  daim  by  the  legal  personal 
representative  to  payment  of  funeral  and 
testamentary  expenses  incurred  by  him, 
and  that  they  are  to  be  payable  in  full. 
That  is  one  case  which  has  been  provided 
for;  but  there  are  cases  which  possibly 
were  never  thought  of  by  Parliament. 
But,  in  my  opinion,  the  mere  existence  of 
a  right  which  the  personal  repi'esentative 
would  be  able  to  exercise  if  there  be  no 
transfer,  but  which  would  not  be  recog- 
nised by  the  Court  of  Bankruptcy,  is  no 
ground  for  compelling  the  Judge  to  exer- 
cise the  power  given  him  by  these  sub- 
sections. 

It  may  be  (I  do  not  express  an  opinion 
on  it)  that  Mr.  Justice  Stirling  was  right 
in  saying  in  In  re  York  (10)  that  the  fact 
of  the  existence  of  the  right  of  retainer 
would  not  be  a  ground  for  not  exerdsing 
the  power  of  transfer.  But  there  were 
circumstances  in  the  case  which,  in  my 
opinion,  rendered  a  transfer  advisable,  and 
we  may  have  to  consider  hereafter  whether 
the  transfer  of  an  administration  to  bank- 
ruptcy will  prejudice  or  injure  an  executor 
in  his  right  of  retainer,  and  if  so  whether 
that  may  be  a  ground  for  not  exercising 
the  power  of  transfer ;  but,  in  my  opinion, 
you  cannot  take  the  existence  of  a  right 
of  retainer,  or  the  &ct  that  the  executor 


has  not  thought  fit  to  plead  the  Statute  of 
Limitations,  as  a  ground  for  mA-Tring  the 
transfer,  if  there  is  no  other  reason  for 
holding  it  desirable.  In  my  opinion,  if 
the  Legislature  had  intended  that  in  the 
case  of  an  insolvent  estate  the  executor 
should  have  no  right  of  retainer,  and  that 
he  should  be  bound  always  to  plead  the 
Statute  of  Limitations,  it  ought  to  have 
said  so,  and  I  think  it  would  have  said  so. 

In  my  opinion  there  is  given  by  the 
word  "  may "  a  power  as  to  the  exercise 
of  which  there  is  a  discretion,  and  there 
is  not  here  enough  to  shew  that  it  was  the 
duty  of  the  Judge  to  exercise  that  power. 
It  is  to  be  observed  that  there  are  many 
provisions  in  the  Bankruptcy  Acts  to 
secure  equality  among  the  creditors,  not 
only  as  regards  property  which  the  bank- 
rupt has  at  the  time  of  the  bankruptcy, 
but  also  as  regards  property  which  he  has 
parted  with — as,  for  instance,  property 
included  in  voluntary  settlements  made 
within  a  certain  time  before  the  bank- 
ruptcy, which  provisions  have  been  held 
not  to  be  applicable  in  tElB  administration 
of  insolvent  estates  of  deceased  persons. 
That  shews  that  Parliament  did  not  in- 
tend by  this  section  to  apply  all  the  pro- 
visions of  the  Bankruptcy  Acts  to  the 
administration  of  the  estate  of  a  deceased 
insolvent. 

In  my  opinion  Mr.  Justice  Chitty  was 
right,  and  although  I  hold  that  this  is  a 
discretion  as  to  the  exercise  of  which  there 
may  be  an  appeal,  I  think  he  exercised  it 
rightly  in  this  case. 

LiNDLEY,  L.J. — No  ground  is  alleged 
for  transferring  this  action  from  this  Court 
to  the  Court  of  Bankruptcy,  except  the 
broad  and  important  ground  that  if  a 
transfer  is  ordered,  the  assets  will  be 
administered  in  a  different  manner.  That 
is  quite  true,  and  to  many  minds  the 
mode  of  administering  assets  in  bank- 
ruptcy is  preferable  to  the  mode  of 
administering  them  elsewhere.  The  ad- 
ministration of  assets  in  bankruptcy 
is  statutory,  and  depends  on  well-con- 
sidered enadanents,  whereas  the  adminis- 
tration of  them  in  Chancery  depends  on 
technical  rules  which  are  not  always  quite 
satisfactory. 
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The  right  of  an  executor  to  retain  is  a 
common  law  legal  right.  It  depends  on 
the  old  rule  that  a  man  cannot  sue  him- 
self, and  out  of  that  the  law  developed  the 
right  of  an  executor  to  retain  a  debt  due 
to  him  from  the  testator.  That  right 
has  been  disapproved  of  by  those  who 
have  had  the  development  of  equitable 
jurisdiction,  and  they  have  decHned  to 
follow  the  law  by  applying  it  to  equitable 
assets.  But  still  that  right  exists,  and  is 
perfectly  well  known  to  every  lawyer,  and 
Parliament  has  never  yet  faced  the  diffi- 
culty of  abolishing  it.  Whether  it  thought 
it  had  done  so  by  creating  section  10  of 
the  Judicature  Act,  1876, 1  do  not  know — 
that  section  is  so  worded  as  not  to  pre- 
judice the  right. 

There  are  certain  other  distinctions  be- 
tween administration  in  Chancery  and  in 
Bankruptcy.  Is  it  right  that  in  consequence 
of  these  distinctions  whenever  an  insolvent 
estate  is  being  administered  in  Chancery  it 
should  be  transferred  to  the  Bankruptcy 
Court  %  I  cannot  spell  that  out  from  this 
section.  If  Parliament  had  meant  that,  it 
would  have  used  very  different  language, 
and  would  not  have  said  "  may  "  so  often, 
and  contrasted  it  with  "shall."  As  a  matter 
of  construction,  I  am  convinced,  having 
regard  to  the  principle  laid  down  in  Jvlius 
V.  The  Bishop  of  Oxford  (5),  that  this  is 
a  discretionary  power,  and  I  cannot  say 
that  Mr.  Justice  Chitty  has  exercised  it 
wrongly.  There  is  another  important 
question,  what  the  effect  of  the  transfer 
would  be,  and  whether  the  administration 
would  not  have  to  proceed  on  the  footing 
on  which  it  had  been  commenced — and  this 
is  a  reason  against  the  transfer.  I  am 
not  prepared  to  differ  from  Mr.  Justice 
Chitty. 

LoPBS,  L.J. — Sub-section  4  of  section 
125  of  the  Bankruptcy  Act,  1883,  autho- 
rises in  the  cases  provided  for  by  that  sub- 
section a  transfer  from  the  High  Court  to 
the  Court  exercising  jurisdiction  in  bank- 
ruptcy— in  the  present  case  the  County 
Coiut ;  and  the  first  question  raised  is  this, 
whether  that  power  of  transfer  is  discre- 
tionary or  imperative.  It  is  contended 
by  Mr.  Everitt  that  there  is  no  discretion 
in  the  Judge.  Now  the  word  used  in 
Vol.  69.— ^uanc. 


665 


sub-section  4  is  "  may,"  and  that  word  is 
beyond  all  question  potential — ^implies  a 
power ;  but  if  it  is  coupled  with  a  duty  on 
the  Court  or  person  to  whom  it  is  given 
to  use  that  power  in  a  particular  way,  it 
then  no  doubt  becomes  imperative,  and 
there  is  plenty  of  authority  to  support 
that  conclusion.  In  this  case  I  can  see  no 
such  duty,  and  in  my  opinion,  therefore, 
the  power  conferred  by  this  sub-section  is 
discretionary. 

But  it  is  said  that,  even  if  there  is  a  dis- 
cretion in  the  Judge,  he  has  exercised  it 
wrongly  in  the  present  case.  The  ground 
on  which  he  is  said  to  have  wrongly  exer- 
cised it  is  that  the  effect  of  his  exercising 
it  in  the  way  he  has  done  is  to  preserve  to 
the  legal  personal  representative  and  the 
plaintiff  creditor  advantages  which  they 
possess  if  the  administration  takes  place 
in  the  Court  of  Chancery.  These  rights 
of  a  legal  personal  representative  and 
plaintiff  creditor  are  rights  which  they 
possess,  and  I  cannot  say  that  the  recog- 
nition of  these  rights  is  any  ground  for 
holding  that  the  discretion  has  been 
wrongly  exercised.  It  is  perhaps  anoma- 
lous that  the  distribution  of  assets  should 
proceed  in  a  different  way,  and  depend  on 
whether  proceedings  are  taken  first  in  the 
Court  of  Bankruptcy  or  in  the  Court  of 
Chancery.  But  that  is  a  matter  for  Par- 
liament, and  one  with  which  we  have 
nothing  to  do.  The  appeal  must  be  dis- 
missed. 


Solicitors— Penley  k  Grubbe,  agents  forHunny- 
buD  k  Sons,  Huntingdon,  for  appellants ; 
Kinsey,  Ade  &  Hocking,  for  plaintiff ;  Thorn- 
ton Toogood,  agent  for  Burnham,  Son  k 
Lewin,  Wellingborough,  for  defendants. 
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Kay,  J.  ^ 
1890.     f  In  re  pabsons. 

June  21.  C  STOCKLEY   V.    PABSONS. 

July  2.  ; 

Married  Women  a  Property  Act,  1882, 
section  5—"  Tide''—''  Contingent  TOW' — 
Spes  eucceesionie, 

A  testator  bequeathed  a  fund  to  l/rustees 
upon  trust,  in  case  his  daughter  should 
die  leaving  no  issue,  ^^for  such  person  or 
persons  as  at  the  time  of  the  failure  of  the 
preceding/  trusts  would  he  my  next-of-kin 
amd  entitled  to  my  personal  estate  under  the 
statuses  for  the  distribution  of  the  personal 
estate  of  intestates  if  I  had  then  died  in- 
testate, and  in  the  proportions  in  which  they 
loould  be  so  entitled"  The  daughter  died 
in  1886  without  leaving  amy  husband  or 
having  had  issue.  One  of  the  persons  en- 
titled to  a  share  of  the  fund  was  a  woman 
wJio  Ivad  married  in  1857,  and  died  in 
1889,  Jutving  made  a  will,  and  leaving  her 
husband  surviving.  On  summons  taken 
out  to  determine  who  was  entitled  to  the 
fund, — Held,  that  the  married  woman 
before  1886  had  not  a  contingent  interest 
or  title  to  the  fund,  but  a  mere  spes  succes- 
sionis,  and  that  therefore  Iter  interest  in  t/ie 
fund,  having  accrued  since  the  Married 
Women's  Property  Act,  did  not  belong  to 
her  husband,  but  was  her  separate  estate 
and  passed  by  her  wiU, 

In  re  Beaupr^'s  Trusts  (21  Law  Rep. 
Jr.  Ch.  D.  397)  disapproved. 

John  Stockley,who  died  on  the  12th  of 
July,  1879,  by  his  will  dated  in  Febniary, 
1877,  left  1,600Z.  to  trustees,  upon  trust 
for  his  daughter,  Eliza  Bird,  for  life,  and 
after  her  death  for  her  husband,  if  any, 
for  life,  and  subject  thereto  for  her  chil- 
dren and  issue,  and  the  testator  then  con- 
tinued as  follows : — 

"  And  if  there  shall  be  no  chOd  or  other 
issue  of  my  said  daughter  who  shall  attain 
a  vested  interest  in  the  said  trust-moneys, 
funds,  and  securitias,  then  the  same  shall 
be  in  trust  for  such  person  or  persons  as 
at  the  time  of  the  failure  of  the  preceding 
trusts  would  be  my  next-of-kin  and  en- 
titled to  my  personal  estate  under  the 
statutes  for  the  distribution  of  the  per- 


sonal estate  of  intestates,  if  I  had  then 
died  intestate,  and  in  the  proportions  in 
which  they  would  be  so  entitled." 

Eliza  Bird  died  on  the  21st  of  May, 
1886,  without  leaving  any  husband  or 
having  had  any  issue. 

Elizabeth  Parsons  would  have  been  en- 
titled to  one-third  of  the  testator's  per- 
sonal estate  under  the  Statutes  of  Distri- 
bution if  the  testator  had  died  simulta- 
neously with  his  daughter. 

Elizabeth  Parsons  was  married  to  John 
E.  Parsons  in  1867.  Without  the  know- 
ledge of  her  husband,  she  made  a  will,  of 
which  the  plaintiff  was  sole  executor, 
dated  the  6th  of  August,  1889,  whereby 
she  gave  all  her  property  whatsoever  and 
wheresoever  to  her  two  nephews  J.  H. 
Ward  and  W.  S.  Ward.  She  died  on  the 
10th  of  September,  1889,  and  on  the  19th 
of  March,  1890,  probate  of  the  will  was 
granted  to  the  plaintiff  in  general  form 
according  to  the  practice  introduced  by 
the  Pi-obate  Rules  of  March,  1887,  rules 
16  and  18. 

An  originating  summons  was  taken  out 
by  the  plaintiff  against  the  husband  and 
nephews,  asking  for  the  decision  of  the 
Court  whether  the  one-third  of  the  legacy 
of  1,600^.  to  which  EUzabeth  Parsons  was 
entitled  at  the  time  of  her  death  was  dis- 
posed of  by  her  will,  or  belonged  to  the 
defendant  J.  E.  Parsons  by  virtue  of  his 
marital  right. 

Toumsend,  for  the  plaintiff. — Section  6 
of  the  Married  Women's  Property  Act, 
1882,  applies,  as  the  title  to  this  property 
accrued  since  the  Act.  Consequently  the 
propei-ty  belonged  to  the  lady  for  her  sepa- 
rate use.    He  referred  to  Heid  v.  Beid  (1). 

In^gle  Joyce,  for  the  husband.  —  The 
exact  point  is  covered  by  In  re  Beauprfs 
Trusts  {2) :  where  a  lady  married  in  1860, 
who  became  entitled  as  one  of  the  next-of- 
kin  of  a  person  who  died  in  1885  to  a  share 
of  a  fund  settled  in  1830,  was  held  to  have 
had  a  title  before  the  Married  Women's 
Property  Act,  1882.  The  whole  title  did 
not  accrue  before  the  Act,  but  by  Eeid  v. 

(1)  56  Law  J.  Rtp.  Chanc.  294 ;  Law  Rep. 
31  Ch.  D.  402. 

,'2)  21  Uw  Rep.  Ir.  Ch.  D.  397. 
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Reid  (1)  it  is  enough  if  there  was  a  con- 
tingent interest  before  the  Act. 

[Kay,  J.,  referred  to  the  Lwvo  Jowrrud 
report  of  Smart  v.  Tranter  (3),  in  which  it 
was  stated  that  the  lady  had  some  separate 
estate — a  fsjct  not  noticed  in  the  Law 
Reports.] 

The  rule  as  to  the  grant  of  probate  of 
the  will  of  a  married  woman  is  laid  down 
in  In  the  Goods  of  Amelia  Price  (4).  The 
Court  now  makes  a  general  grant,  not 
limited,  as  formerly,  to  "such  property 
as  the  testatrix  had  a  right  to  dis- 
pose of" 

Upjohn,  for  persons  entitled  under  the 
will  of  Mrs.  Parsons. — In  Smart  v.  Tranter 
(3)  the  wife  had  no  testamentary  power  of 
appointment,  and  no  separate  estate,  and 
the  husband  had  not  assented  to  her  will. 
It  is  settled  by  a  long  series  of  authorities 
that  a  mere  possibility  is  not  an  interest. 
In  Lord  Dwreley  v.  Fitzhardinge  Berkeley 
(5),  an  unreported  case  of  Smith  v.  The 
Aticmey-General  is  cited  for  the  proposition 
that  the  next-of-kin  of  a  lunatic,  however 
hopeless  his  chance  of  recovery,  has  no 
interest  in  the  property,  and  De  Grey,  C.  J., 
is  quoted  that  at  law  the  heir-apparent 
cannot  have  the  writ  de  ventre  inspiciendo. 
To  the  same  effect  are  Clowes  v.  HiUiard 
(6),  in  which  Jessel,  M.K,  distinguishes 
the  case  of  Roberts  v.  Roberts  (7),  Da/ms  v. 
Angel  (8),  Meeke  v.  KeUlewell  (9),  In  re 
Thompson  v.  Curxon  (10),  In  re  Tucker  ; 
Emcmud  v.  Parfit  (11),  In  re  ffobson; 
Wd>ster  v.  Rickards  (12),  and  Kekewich  v. 
Manning  (13). 


(3)  69  Law  J.  Bep.  Chanc.  868 ;  Law  Rep. 
43  Ch.  D.  687. 

(4)  66  Law  J.  Rep.  P.,  D.  &  A.  72 ;  Law  Rep. 
12P.  D.  137. 

(5)  6  Ves.  261. 

(6)  46  Law  J.  Rep.  Chanc.  271 ;  Law  Rep. 
4  Oh.  D.  413. 

(7)  2  Ph.  684  ;  17  Law  J.  Rep.  Chanc.  174. 

(8)  4  De  Gex,  F.  k  J.  624 ;  81  Beav.  223  ; 
31  Law  J.  Rep.  Chanc.  613. 

(9)  1  Hare,  464 ;  1  Ph.  342;  11  Law  J.  Rep. 
Chanc.  293  ;  13  ibid.  28. 

(10)  64  Law  J.  Rep.  Chano.  610;  Law  Rep. 
29  Ch.  D.  177. 

(11)  64  Law  J.  Rep.  Chanc.  874. 

(12)  66  Law  J.  Rep.  Chanc.  300. 

(13)  1  De  Gex,  M.  k  G.  187 ;  21  Law  J.  Rep. 
Chanc.  677. 


Townsend    referred    to  In    re   Ctmo ; 
Mamfield  v.  MamsfiM  (14). 
Joyce,  in  reply. 

Kay,  J.  (on  July  2). — In  this  case  an 
originating  summons  has  been  taken  out 
by  the  executor  of  the  will  of  Elizabeth 
Parsons,  asking  for  the  decision  of  the 
Court  whether  one-third  of  a  legacy  of 
1,600^,  to  which  the  testatrix  was  en- 
titled under  the  will  of  John  Stockley, 
was  disposed  of  by  the  will  of  Mrs. 
Parsons,  or  belongs  to  her  husband  in  his 
marital  right.  [His  Lordship  then  stated 
the  facts  of  tne  case,  and  continued :] 
Elizabeth  Parsons  was  therefore  married 
before  the  passing  of  the  Married  Women's 
Property  Act,  1882,  and  section  6  would 
make  this  interest  which  she  took  after 
the  passing  of  that  Act  as  one  of  the  next- 
of-kin  of  John  Stockley,  supposing  him  to 
have  died  at  the  same  time  as  Eliza  Bird, 
in  May,  1886,  her  separate  property, 
unless  she  had  a  "  contingent  title  "  to  it 
before  the  passing  of  the  Act. 

The  question  is  whether  she  had  then  a 
contingent  title.  It  is  indisputable  law 
that  no  one  can  have  any  estate  or  inte- 
rest, at  law  or  in  equity,  contingent  or 
other,  in  the  property  of  a  living  person 
to  which  he  hopes  to  succeed  as  heir-at- 
law  or  next-of-km  of  such  living  person. 
During  the  life  of  such  person  no  one  can 
have  more  than  a  spes  suceessionis,  an 
expectation  or  hope  of  succeeding  to  his 
property. 

The  law  is  the  same  where  there  is  a 
limitation  by  will  or  settlement  of  real  or 
personal  property  to  the  heir  or  statutory 
nextof-km  of  a  living  person.  During 
his  life  no  one  can  say  :  "  I  have  a  con- 
tingent estate  or  interest  as  possible  heir 
or  next-of-kin  "  ;  just  as  in  the  first  case 
no  one  can  have  more  than  an  expectation 
or  hope  of  being  heir  or  next-of-kin. 
It  makes  no  difference  that  the  limitation 
is  not  to  the  actual  heir  or  next-of-kin, 
but  to  the  persons  who  would  be  heir  or 
next-of-kin  if  the  ancestor  were  to  die  at 
some  ftiture  time.  Until  that  time  arrives 
there  is  no  one  who  can  say  he  has  any- 
thing beyond  a  hope  or  expectation. 

(14)  Law  Rep.  43  Ch.  D.  12. 
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For  this  reason,  in  a  suit  to  administer 
the  estate,  you  could  not  make  such  possi- 
ble heir  or  next-of-kin  a  party;  nor  is 
there  any  case  in  which  he  has  been 
allowed  to  sue  to  protect  the  estate,  or 
has  been  recognised  as  having  an  interest, 
except  that  in  proceedings  in  lunacy 
against  the  ancestor  he  is  permitted  to  be 
before  the  Court.  The  reason  for  that  is 
thus  stated  by  Lord  Eldon  in  Ex  parte 
Clarke  {16):  "The  principle  which  leads 
the  Court  to  call  for  the  next-of-kin  and 
the  heir-at-law  of  lunatics  is  to  receive 
from  the  persons  probably  entitled,  that 
assistance  in  the  protection  of  the  property 
which  persons  having  such  expectant 
rights  will  be  likely  to  afford;  but  the 
enquiry  is  not  considered  to  be  binding." 

The  object  of  the  Married  Women's 
Property  Act,  1882,  was  to  benefit  women 
who  had  married  before  the  passing  of  the 
Act  by  giving  them  a  separate  estate  in 
property  to  which  they  might  become 
entitled  during  the  coverture  after  the 
passing  of  the  Act.  It  excepts  all  pro- 
perty their  "  title  to  which,  whether  vested 
or  contingent,"  accrued  before  the  Act. 
To  give  a  wide  meaning  to  "  contingent 
title  "  would  narrow  the  operation  of  the 
statute.  But,  without  straining  the  words 
in  either  direction,  can  a  possible  next-of- 
kin  of  a  person  who  is  to  be  supposed  to 
die  at  a  future  time  be  said  to  have  a 
"contingent  title,"  or  is  not  the  proper 
view  that  he  has  no  title  at  all,  nothing 
but  an  expectation  or  hope,  which  is  not 
recognised  in  law  as  any  title  t  While 
the  propositus  is  living  every  relative  he 
has  in  the  world  is  a  possible  next-of-kin. 
Can  each  one  say  that  he  has  a  contingent 
title  ?  He  may  have  sons,  brothers,  and 
nephews.  Can  the  nephew,  living  the 
sons  and  brothers,  say, "  I  have  a  *  title ' "  ? 
If  he  cannot,  then  the  brother  cannot,  nor 
the  son .  A  spes  succeasionia  is  not  a  title  to 
property  by  English  law.  Why  should 
this  meaning  be  given  to  it  in  the  statute 
in  order  to  deprive  a  married  woman  of 
her  right  to  separate  property  %  I  sup- 
pose the  object  of  excepting  a  title  accrued 
before  the  Act  was  in  order  not  to  take 
from  the  husband  any  advantage  which  he 

(16)  Jac.  689,  at  p.  696. 


might  then  have.  Possibly  the  exception 
goes  further  than  is  necessaiy  for  this 
purpose,  but,  if  that  is  its  main  object,  it 
would  be  contrary  to  the  spirit  of  the 
enactment  to  construe  the  words  so  as  to 
include  an  expectation  of  the  wife  in 
which  the  husband  could  not  have  any 
interest. 

Now  let  me  see  how  fiur  this  view  of  the 
law  is  supported  by  authority.  In  a  note 
at  p.  219  of  the  8th  edition  of  WaUdns  on 
Conveyancing,  it  is  said  in  effect  that  there 
are  two  classes  of  possibilities — namely, 
possibilities  coupled  with  an  interest,  "  such 
as  contingent  remainders,  executory  de- 
vises, springing  or  shifting  uses;  the  other, 
bare  or  naked  possibilities,  such  as  the 
hope  of  inheritance  entertained  by  the 
heir."  .  .  "  The  former  class  may,  per- 
haps, with  more  propriety  be  denominated 
contingent  interests,  and  the  latter  mere 
expectancies ;  for  a  possibility  coupled  with 
an  interest  is  more  than  a  possibfiity,  it  is 
a  present  interest,  and  may  be  devised — 
Perry  v.  PJidips  (1 6).  On  the  other  hand, 
the  expectancy  of  an  heir-apparent,  during 
the  lifetime  of  his  ancestor,  is  less  than  a 
possibility,  being  but  a  mere  hope  or  anti- 
cipation." 

The  statute  8  &  9  Vict.  c.  106.  s.  6, 
made  a  possibility  coupled  with  an  interest 
assignable  at  law,  but  not  a  mere  possi- 
bility. 

In  Smith  v.  The  Attorney-General  (17), 
it  was  decided  that  an  heir-apparent, 
during  the  life  of  his  ancestor,  though  the 
ancestor  is  a  lunatic  who  cannot  recover, 
could  not  have  a  bill  to  perpetuate  testi- 
mony in  order  to  prove  that  he  was  heir- 
apparent,  and  could  not,  as  the  verue 
hcerea  might,  have  the  writ  de  ventre  »«- 
epiciendo. 

In  Lord  Dureley  v.  FUzhardinge  Berke- 
ley (5)  Lord  Eldon  said,  "The  case  of 
Smith  V.  The  Attorney-General  (17)  went 
upon  this :  that  the  next-of-kin  of  the 
lunatic  had  no  interest  whatever  in  the 
property.  Put  the  case  as  high  as  pos- 
sible— that  the  lunatic  is  intestate ;  that 
he  is  in  the  most  hopeless  state — ^a  moral 
and  a  physical  impossibility,  though  the 

(16)  17  Ves.  173, 182. 

(17)  Cited  6  Ves.  259,  and  16  Ves.  13S,  136. 
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law  would  not  so  regard  it,  that  he  should 
ever  recover — even  if  he  was  in  articulo 
mortiay  and  the  bill  was  filed  at  that  in- 
stant, the  plaintiff  could  not  qualify  him- 
self as  having  any  interest  in  the  subject 
of  the  suit.  The  case  of  an  heir-apparent 
was  very  properly  put  by  Lord  Chief  Jus- 
tice De  Grey  in  his  most  luminous  judg- 
ment. Upon  that  occasion  he  said  he 
never  liked  equity  so  well  as  when  it  was 
like  law.  The  cby  before  I  heard  Lord 
Mansfield  say  he  never  liked  law  so  well 
as  when  it  was  like  equity — remarkable 
sayings  of  these  two  great  men  which 
made  a  strong  impression  upon  my  memory. 
Lord  Chief  Justice  De  Grey  said  that  at 
law  the  heu>apparent  cannot  have  the 
writ  de  ventre  inapiciendo  in  the  life  of  his 
ancestor,  as  for  that  purpose  he  must  be 
verus  hofrea.  If  the  ancestor  was  in  a  fever, 
a  delirium,  having  made  no  will,  and  it 
was  not  possible  for  him  to  recover,  still 
the  law  would  look  upon  him  as  a  mere 
heir-appcurent,  having  nothing  but  an 
expectation,  which  is  different  from  an 
expectfiuicy  in  the  legal  sense,  and  as 
having  no  interest  whatever  upon  that 
ground.  In  Smith  v.  The  Attorney-General 
(17)  it  was  held  that  the  bill  would  not 
lie.  It  is  not  to  be  taken  upon  the  single 
diction  of  any  of  the  learned  Judges  who 
assisted  upon  that  occasion ;  but  the 
whole  jud^nent  went  upon  distinguishing 
between  tibat  expectation  which  the  next- 
of-kin  have  in  that  case,  and  any  sort  of 
right  which  the  law  allows  to  be  an  in- 
terest. A  contingent  interest  is  not  the 
less  a  present  interest.  It  was  not  doubted 
in  that  judgment  that  a  vested  interest, 
though,  in  possibihty,  the  least  valuable 
that  could  be  conceived,  is  yet  of  some  value 
in  consideration  of  law,  and  gives  a  right 
to  preserve  testimony.  In  the  course  of 
that  cause  cases  were  cited  which  go  to 
this — that  though  the  next-of-kin  could 
not  file  a  bill,  or  the  heir-apparent  in  the 
case  put,  yet  they  might  respectively  enter 
into  contracts  with  respect  to  their  ex- 
pectations and  possibilities,  the  evidence 
upon  which  they  might  perpetuate.  The 
law  would  &ame  an  interest  in  respect  to 
the  contract,  and  with  reference  to  that 
they  would  have  a  right  to  perpetuate 
testimony,  though  they  could  not  qualify 


themselves  as  to  any  interest  in  the  sub- 
ject itself" 

Nothing  can  be  more  clear  and  emphatic 
than  these  words  of  Lord  Eldon,  and  I 
know  of  no  case  in  which  the  law  so  laid 
down  has  been  departed  from  or  doubted. 

Then  has  an  expectant  heir  or  next-of- 
kin  any  greater  interest  under  a  limita- 
tion to  the  heir  or  statutory  next-of-kin 
of  a  living  person?  In  Meeke  v.  Kettle- 
%oeU  (9)  it  was  held  that  an  assignment 
by  deed  of  a  mere  possibility  was  only  a 
contract,  and  being  voluntary  could  not  be 
enforced  in  equity.  The  possibility  there, 
was  the  hope  of  succession  as  one  of  the 
next-of-kin  of  Hannah  Meeke  under  a 
limitation  by  will  in  trust  for  her  next-of- 
kin  according  to  the  statute  in  case  she 
left  no  issue.  While  Hannah  Meeke  was 
living  one  of  her  possible  next-of-kin 
made  this  assignment.  Hannah  Meeke 
died  without  issue,  and  the  suit  was  in- 
stituted after  her  death  to  enforce  the 
assignment.  Vice-Chancellor  Wigram  said 
(18)  that  the  assignor  '*  at  the  time  of  the 
assignment  had  nothing  but  an  expec- 
tancy in  the  fund  in  question  (like  that  of 
an  heir  in  the  lifetime  of  the  ancestor)," 
and  he  dismissed  the  bill.  This  was 
affirmed  by  Lord  Lyndhurst,  who  snid(19) : 
"  The  assignment  of  an  expectancy  such 
as  this  is  cannot  be  supported  unless 
made  for  a  valuable  consideration." 

This  is  a  direct  decision  that  the  expec- 
tant next-of-kin  takes  no  greater  interest 
under  a  limitation  to  next-of-kin  than  they 
would  by  the  hope  of  an  actual  succession. 

In  Clotoea  v.  ffiUio/rd  (6)  the  Master 
of  the  Rolls  (Sir  G.  Jessel)  had  before  him 
a  case  in  which  the  limitation  was  iden- 
tical with  that  which  I  have  to  deal  with. 
A  testator  had  left  his  residuary  estate  for 
the  benefit  of  his  three  daughters  and 
their  issue,  with  an  ultimate  gift,  if  all  of 
them  died  without  issue,  "  in  trust  for 
such  person  or  persons  as  would  have  been 
entitled  to  the  residue  of  my  trust  estate 
under  and  accoixling  to  the  Statute  of  Dis- 
tribution, in  case  I  had  then  died  intes- 
tate." The  testator  died  in  1869.  While 
the  daughters  were  living  and  unmarried 

(18)  1  Hare,  at  p.  475, 

(19)  1  Ph.  at  p.  347. 
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some  of  the  persons  who  would  be  next- 
of-kin  of  the  testator  if  they  had  all  died 
unmarried  brought  an  action  for  adminis- 
tration of  the  estate  as  possible  and  pre- 
sumptive next-of-kin  entitled  under  the 
ultimate  limitation.  A  demurrer  was  al- 
lowed on  the  ground  that  they  had  not  suf- 
ficient interest  to  maintain  the  suit.  Yet 
the  veriest  scintilla  of  interest  will  entitle  a 
person  to  maintain  such  a  suit,  as  is  shewn 
by  such  cases  as  Jod  v.  MiUs  (20)  and 
Co88er  V.  Radford  (21).  The  Master  of 
the  EoUfl  said:  "These  plaintiffs,  who 
claim  to  be  some  of  the  testator's  possible 
next-of-kin,  are  in  the  same  position  as 
persons  claiming  to  be  next-of-kin  of  a 
living  person.  Ex  hypotheH  the  testator 
is  to  live  on.  Whether,  therefore,  you 
attempt  to  ascertain  the  next-of-kin  of  a 
living  person  or  of  a  person  dying  at  a 
ftiture  period,  it  is  the  same  thing,  there  is 
no  difference.  You  cannot  predicate  of 
any  one  that  he  will  not  be  a  member  of 
the  class."  Later  he  criticises  Roberts  v. 
Roberta  (7),  where  Lord  Oottenham  made 
a  difference  between  a  widow  and  next-of- 
kin,  and  noticing  Dcms  v.  Angel  (8)  he 
says,  "  it  is  a  decision  that  nothing  less 
than  an  interest  will  allow  a  man  to  main- 
tain a  suit." 

That  decision  follows  what  was  laid 
down  in  Meeke  v.  KettleweU  (9),  that  pos- 
sible next-of-kin  have  no  greater  interest 
during  the  life  of  the  proposittu  under  a 
limitation  to  his  statutory  next-of-kin  than 
they  would  have  in  property  which  they 
hoped  to  take  by  succession  to  him,  and 
shews  that  the  same  law  appUes  where  a 
time  is  fixed  for  the  supposed  death  of  the 
propo8ittb8y  not  the  date  of  his  actual  death. 

I  have  referred  to  this  very  familiar 
law,  and  the  authorities  upon  it,  because 
I  am  asked  to  follow  a  decision  of  eminent 
Judges  in  Ireland  which,  it  is  said, 
governs  the  case  now  before  me,  In  re 
Beaupr^'a  Trusts  (2). 

The  facts  in  that  case  were  as  follows  : 
By  marriage  settlement  in  1830  10,000?. 
was  settled  in  trust  for  wife  for  life,  then 
husband  for  life,  then  children  of  wife  by 
any  husband,  and  in  default  of  such  chil- 

(20)  3  Kay  &  J.  468. 

(21)  1  De  (Hj[,  J.  &  S.  685. 


dren,  "  in  trust  for  such  person  or  persons 
as,  according  to  the  statutes  for  the  dis- 
tribution of  the  estates  and  effects  of  in- 
testates in  Great  Britain,  would,  at  the 
time  of  such  failure  of  issue  as  aforesaid, 
have  been  the  next-of-kin  of  *  the  wife ' 
if  she  had  departed  this  life  intestate  and 
without  having  been  married."  The  hus- 
band died  in  1862;  the  wife  in  1885,  with- 
out having  had  issue.  One  of  her  next- 
of-kin.  Lady  Nugent,  had  married  in  1860 
without  settlement,  and  her  husband  was 
adjudicated  bankrupt  in  1881.  The  con 
test  was  between  Lady  Nugent  and  the 
assignees  in  bankruptcy  of  her  husband, 
the  question  being  whether  or  not  the 
share  which  belonged  to  Lady  Nugent 
had  become  her  separate  property  under 
the  Married  Women's  Property  Act,  1882, 
or  whether  her  title  had  accrued  before 
that  Act,  in  which  case  the  share  belonged 
to  her  husband's  assignees.  It  was  de- 
cided first  by  the  Master  of  the  Bolls  in 
Ireland,  and  on  appeal  by  the  Lord  C^n- 
cellor  of  Ireland,  with  the  concurrence  of 
Lord  Justice  FitzGibbon,  Lord  Justice 
Barry,  and  Lord  Justice  Naish,  that  Lady 
Nugent's  title  had  accrued  before  the 
Married  Women's  Property  Act,  1882, 
and  that  accordingly  she  Imd  no  separate 
estate,  but  that  her  share  of  the  fund  be- 
longed to  the  assignees  in  bankruptcy  of 
her  husband. 

f;*  The  Master  of  the  Rolls  said  that  it  was 
arjEfued  there  could  be  no  next-of-kin  of  a 
living  person,  and  that  the  title  of  the 
next-of-kin  and  his  right  to  payment  arose 
at  the  same  moment — namely,  the  death : 
therefore,  till  1885,  no  one  could  predicate 
that  he  was,  or  ever  would  be,  next-of-kin 
of  the  wife,  and  no  title  vested  or  contin- 
gent accrued  prior  to  the  passing  of  the 
Act.  "  Till  the  class  is  ascertained,  it  was 
argued,  there  was  no  title  in  any  one,  not 
even  a  contingent  title  within  the  statut-e. 
No  authority  for  this  proposition  was 
referred  to,  which  is  a  startling  one.  If 
it  be  well  founded  it  would  apply  to  many 
cases  besides  the  present — cases  in  which 
no  question  of  next-of-kin  would  arise — 
such  as  where  property  is  left  to  or  settled 
upon  the  children  of  A.  B.,  living  at  a 
particular  time,  answering  a  particular 
description,  or  the  like,  sinoe  the  class  can- 
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not  be  ascertained  till  the  event  happens." 
He  then  cites  the  language  of  Lord  Justice 
Cotton  in  Heid  v.  Reid  (1)  :  "  There  must 
be  an  accruer  of  title  after,  and  not  before, 
the  passing  of  the  Act ;  and  the  title  must 
be  considered  as  accruing  when  the  mar- 
ried woman  first  acquires  her  interest  in 
the  property,  whether  such  interest  is  at 
that  time  in  possession,  reversion,  or  re- 
mainder, and,  of  course,  also,''  the  learned 
Master  of  the  Rolls  adds,  "  whether  vested 
or  contingent." 

The  Master  of  the  Rolls  then  considers 
whether  Lady  Nugent  had  a  contingent 
title  to  the  fund  before  the  Act,  the  policy 
of  which  he  states  to  be,  in  the  case  of  a 
previous  marriage,  to  oust  the  marital 
right  only  in  respect  of  property  acquired 
after  the  Act  in  such  a  manner  that  it 
could  not  have  been  contemplated  as  part 
of  the  consideration  of  the  marriage,  or 
dealt  with  by  husband  and  wife,  or  either 
of  them,  before  the  Act.  He  seems  to 
consider  that  if  the  instrument  under 
which  the  title  accrued  had  been  executed 
after  Vioe-Chancellor  Malins's  Act,  Lady 
Nugent's  title  would  have  come  within 
the  description  in  that  statute,  "  every 
future  or  reversionary  interest,  whether 
vested  or  contingent." 

The  Lord  Chancellor,  on  appeal,  treats 
Reid  V.  Reid  (1)  as  having  decided  that 
if  a  woman  married  before  the  commence- 
ment of  the  Act  had,  before  that  time, 
acquired  a  title  of  any  kind  to  any  pro- 
perty, such  property  is  not  made  her  sepa- 
rate property  by  section  5  of  the  Act, 
though  it  falls  into  possession  after  the 
passing  of  the  Act.  His  Lordship  then 
says  (at  p.  407)  :  "  The  title  of  the  next- 
of-kin  under  the  settlement  of  the  4th  of 
June,  1830,  was  a  title  in  contingency  and 
in  remainder.  Their  right  to  a  contingent 
interest  was  hardly  disputed  ; "  and  later 
on,  after  dealing  with  the  maxim  iViwno 
est  hasres  viventis,  he  says,  "The  settle- 
ment of  the  4th  of  June,  1830,  created  a 
contingent  Hmitation  in  favour  of  a  class 
of  persons  who  are  of  kin  to  the  tenant 
for  life  and  capable  of  being  ascertained. 
In  my  opinion  they  had  a  right  contingent 
on  their  surviving  the  tenant  for  life, 
under  the  marriage  settlement,  which  is 
the  foundation  of  their  title." 


If  Lord  Justice  FitzGibbon  concurs  in  the 
conclusion,  "  though  not  without  doubt." 
"Lady  Nugent,"  he  says,  "could  have 
parted  with  her  title  by  assignment,  or 
dealt  with  it  as  she  pleased  as  an  existing 
and  accrued  title,  though  contingent  as  to  its 
actual  enj  oyment.  Her  title-deed  is  now  the 
settlement  of  1830."  The  word  "  title  "  in 
section  5  he  treats  as  including  "every  kind 
of  property,"  and  he  concludes  by  saying 
that  Lady  Nugent 's  title  "  accrued  when 
the  settlement  was  executed."  Lord  Jus- 
tice Barry  agrees,  and  Lord  Justice  Naish 
also,  the  latter  saying,  "  It  appears  to  me 
as  much  a  contingent  title  as  if  the  limi- 
tation had  been  to  such  of  the  nephews 
and  nieces  of  Sophia  Southwell  as  shall  be 
living  at  her  death." 

If  this  were  an  English  authority  I 
could  do  nothing  but  follow  it ;  but  deci- 
sions of  the  Irish  Courts,  though  entitled 
to  the  highest  respect,  are  not  binding  on 
English  Judges.  If,  therefore,  I  cannot 
agree,  I  am  bound  to  decide  according  to 
my  own  judgment. 

I  confess  I  am  imable  to  come  to  any 
conclusion,  except  one  which  is  contrary 
to  this  decision.  I  cannot  help  feeling 
great  hesitation  in  opposing  my  opinion 
to  that  of  so  many  eminent  Judges ;  but 
I  must  say  that,  if  it  were  not  for  this 
authority,  I  should  have  no  doubt  what- 
ever about  the  right  conclusion,  according 
to  the  English  cases  I  have  referred  to* 
After  all,  the  opinion  I  express  is  not  so 
much  mine  as  that  of  the  Judges  who 
decided  those  cases. 

The  point  of  difference,  to  state  it 
shortly,  is  this.  iVewio  est  hceres  viventis 
should  be  construed  literally.  There  is  no 
such  character  in  law  as  the  heir  of  a  living 
person,  or  as  his  statutoiy  next-of-kin. 
There  is  a  wide  difference,  for  this  reason, 
between  a  gift  to  such  of  the  "  children  " 
or  "  nephews  "  or  even  "  kindred  "  of  A. 
who  shall  be  hving  at  his  death,  and  a  gift 
to  those  who  shall  then  be  his  statutory 
next-of-kin.  During  A.*s  life  there  may 
be  children,  nephews,  or  kindred.  Each 
of  them  has  probably  sufficient  interest, 
though  contingent,  to  take  proceedings  to 
protect  the  fund — see  per  Lord  Hatherley 
in  Joel  V.  Mills  (20).  Some  or  all  of  them 
might  be  made  defendants  in  an  action  to 
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administer  the  trusts.  Neither  of  these 
things  can  he  done  where  the  gift  is 
to  statutory  next-of-kin.  They  have  no 
existence  whatever  in  law  while  the  pro- 
positus is  living.  No  one  can,  as  possible 
next-of-kin,  even  bring  an  action  to  per- 
petuate testimony  as  to  his  kinship  during 
that  period.  I  am  imable  to  agree  with 
the  judgments  which  consider  these  cases 
as  parallel. 

As  I  have  pointed  out,  the  learned 
Judges  in  Ireland  treat  the  word  "  title  " 
in  section  5  as  equivalent  to  "  interest," 
citing  Lord  Justice  Cotton's  words  in  Reid 
V.  Reid  (1)  to  the  same  effect.  With 
this  I  respectfully  agree.  One  who  has 
no  interest  whatever  in  property  can 
hardly  be  said  to  have  a  title.  But  I  have 
mentioned  abundant  authority  to  prove 
that  no  one  can  have  any  "  interest "  as 
heir  or  next-of-kin  in  the  ancestor's  life- 
time. The  familiar  cases  to  which  I  have 
referred  were  not  quoted ;  but  I  cannot 
suppose  that  they  were  not  present  to  the 
minds  of  the  learned  Judges  whose  judg- 
ments I  have  been  considering. 

In  Reidv.  Reid  (1)  the  Court  of  Appeal 
refused  to  accept  the  decisions  upon  the 
ordinary  covenant  in  a  marriage  settle- 
ment to  settle  other  or  after-acquired  pro- 
perty of  the  wife  as  a  guide  in  determining 
what  should  be  excluded  under  the  word 
"  title "  from  the  opei-ation  of  the  5th 
section  of  the  Married  Women's  Property 
Act,  1882.  Lord  Justice  Cotton  adopted 
Vice-Chancellor  Wickens's  remark  in  In  re 
Clinton* 8  Trusts  (22),  that  cases  of  that 
class  must  be  approached  with  the  pre- 
sumption that  the  object  of  that  covenant 
was  to  exclude  the  husband,  whereas  the 
object  of  the  peculiar  language  of  section 
5  was  to  confine  its  operation  to  property 
in  which  the  husband  at  the  commence- 
ment of  the  Act  had  not  any  interest. 
Every  one  must,  I  think,  agree  in  the 
reasonableness  of  this  view,  and  it  follows 
that  if,  under  a  covenant  to  settle  any  pro- 
perty to  which  the  intended  wife  "  is  con- 
tingently entitled "  at  the  time  of  the 
marriage,  such  a  possibility  as  this  which 
I  am  considering  were  included,  it  would 

(22)  41  Law  J.  Bep.  Chanc.  191 ;  Law  Rep. 
1»  Bq.  295. 


not  necessarily  be  within  the  words  "  con- 
tingent title  "  in  section  5.  But,  so  far  as 
I  know,  no  such  possibility  has  ever  been 
held  to  be  included  in  such  a  covenant, 
and  I  confess  I  should  have  no  difficulty 
in  deciding  that  it  could  not  be.  For, 
suppose  the  trust  to  have  been  declared 
before  the  marriage  for  the  statutory  next- 
of-kin  of  A.,  and  that  A.  did  not  die  till 
after  the  determination  of  the  coverture 
by  the  death  of  the  husband  subsequently 
to  the  passing  of  the  Act,  and  that  the 
widow  was  one  of  A.'s  next-of-kin  undei* 
the  statute  at  his  death,  I  should  imagine 
it  would  be  held  without  hesitation  that 
the  intended  wife  had  not  at  or  before  the 
coverture  any  interest  whatever,  and 
therefore  her  husband  could  have  none 
by  reason  of  the  covertiure,  and  conse- 
quently the  words  of  such  a  covenant, 
though  they  might  include  all  property  to 
which  the  intended  wife  had  a  contingent 
title  at  the  date  of  the  settlement,  would 
not  comprise  such  a  possibility  as  this« 

In  Atcherley  v.  Du  Moulin  (23)  a  mar- 
riage settlement  contained  a  covenant  to 
settle,  which  the  Court  held  included  all 
property  to  which  at  the  date  of  the  settle- 
ment the  wife  was  "entitled."  At  that 
date  the  wife  was  contingently  entitled 
under  a  bequest  to  all  the  daughters  of 
her  father  Uving  at  his  death  who  should 
attain  twenty-one  or  marry.  The  &ther 
died  in  1854.  This  daughter  had  married 
in  1846,  and  her  husband  had  died  in 
1851.  Lord  Hatherley  (at  p.  193)  held 
that,  "  although  she  had  the  transmissible 
contingent  interest,  she  had  nothing  dur- 
ing the  marriage  which  could  be  called 
property  to  which  she  was  entitled.  .  .  . 
The  word  *  entitled '  might  be  large  enough 
to  include  a  contingent  interest,"  but 
upon  regarding  the  whole  of  the  settle- 
ment, he  thought  in  that  case  it  did  not. 

In  In  re  Mackenzie's  Settlement  (24), 
where  the  covenant  included  anything  to 
which  the  wife  was  entitled  at  its  date, 
and  she  was  then  entitled  in  reversion 
after  the  death  of  her  mother  to  a  share 
of  consols,  and  her  mother  died  during  the 


(23)  2  Kay  &  J.  186. 

(24)  36  Law  J.  Rep.  Chanc.  320 ;  Law  Rep. 
2  Chanc.  346. 
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coverture,  Lord  Justice  Turner  said,  in 
effect  (see  p.  348),  '^  that  if  she  was  entitled 
contingently,  the  covenant  would  reach 
it ;  "  a  fortiori^  as  she  had  a  vested  rever- 
sionary interest. 

This  was  followed  in  Corwmdi  v.  Keith 
(25),  where  the  interest  was  in  remainder 
expectant  on  the  death  of  the  wife  without 
issue,  this  contingent  reversionary  interest 
was  bound. 

It  appears,  therefore,  that  the  Courts 
have  hesitated  to  hold  the  word  "entitled'' 
in  such  a  covenant  to  include  a  contingent 
reversionaiy  interest  under  such  a  liimta- 
tion  as  "  to  children  of  A.  living  at  his 
death,"  though  now  that  would  probably 
be  held  to  Inb  included.  But  this,  so  fai* 
as  I  know,  is  the  furthest  extent  to  which 
the  construction  of  that  familiar  covenant 
has  gone. 

1  am  bound  to  follow  the  English  deci- 
sions to  which  I  have  referred,  and  I  must 
hold  that  the  property  in  this  case  first 
accrued  in  title  and  interest  to  Elizabeth 
Parsons  on  the  death  of  Eliza  Bird  on  the 
21st  of  May,  1886,  and  that  by  section  5 
of  the  Married  Women's  Property  Act 
she  was  entitled  to  it  for  her  separate  use, 
and  that  it  passed  by  her  will  in  1889. 


Solicitors — Samuel  Price  &  Son,  agents  for 
Andrew  &  Smith,  Northampton,  for  plaintiff; 
Ullifchome,  Cmrey  &  Villiers,  agents  for  C. 
B.  Bocfae,  Daventry,  for  defendants. 


(25)  45  Law  J.  Bep.  Chanc.  6^9 ;  Law  Bep. 
!  Ch.  D.  567. 


BAIRD  V.   WELLS. 


Voii.  69.— ChaRC. 


[IN  THE   CHANCERY  DIVISION  AND  IN 
THE  COURT  OF  APPEAL.] 

Stirling,  J. 
1890. 

Feb.  28. 
March  1,  7. 

April  23.    J 

Clvh — Proprietary  Clvh — Expulsion  of 
Member  by  Committee  —  Irregularity  — 
Com/mittee  not  properly  constituted — Re- 
medy in  DamageSy  and  not  by  Injunction. 

The  jurisdiction  of  the  Court  to  interfere 
in  the  case  of  a  club  on  the  compulsion  of  a 
member  is  based  upon  the  right  of  property 
vested  in  the  member  ;  and  in  the  case  of  a 
proprietary  duJb  the  memhers  of  which  have 
no  right  of  property ^  but  merely  a  right  to 
use  the  dub  premises  on  payment  of  a  sub- 
scription,  the  Court  wiU  not  restrain  by 
injunxition  1M  expulsion  of  a  member  by 
the  committecy  although  the  committee  may 
have  been  invalidly  constitutedy  and  may 
not  have  acted  in  accordance  toith  the  rules. 
The  plaintiff  in  such  a  case  iriU  be  left  to 
his  remedy  in  damages. 

This  was  a  motion  on  behalf  of  Mr. 
George  Alexander  Baird  for  an  injunction 
to  restrain  the  defendants,  Mr.  Wells, 
the  proprietor,  and  Mr.  Raleigh,  the  se- 
cretary of  the  committee  of  the  Peli- 
can Club,  from  interfering  with  his  use 
and  enjoyment  of  the  club  as  a  member 
thereof  The  Pelican  was  a  proprietary 
club,  established  in  1887,  and  the  plaintiff 
became  a  member  of  it  soon  after  it  was 
formed.  There  were  original  rules,  to  the 
effect  that  the  club  shoidd  be  strictly  pro- 
prietary; that  general  meetings  for  the 
election  of  a  committee  should  be  held  in 
October  or  November  in  each  year,  proper 
notice  of  fourteen  days  clear  being  given 
to  the  members;  that  the  committee  should 
consist  of  not  more  than  twenty-one 
members ;  that  the  proprietor  should  be 
an  ex  officio  member,  but  not  qualified  to 
vote;  that  special  meetings  might  be  called ; 
that  members  should  be  elected  by  the 
committee;  tnat  tne  subscription  should 
be  fixed  from  time  to  time ;  and  that  the 
rules  should  be  printed  and  binding  upon 
the  members.  The  material  i-ules  were 
4R 
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the  7th,  which  stated  that  the  "Re- 
solutions to  be  proposed  at  special  or 
ordinary  meetings  shall  be  given  notice  of 
in  writing  a  clear  week  previous  to  the 
meeting,"  and  the  17th,  which  was  that 
"  any  member  whose  conduct  in  or  out  of 
the  club  shall  be  unbecoming  a  gentleman, 
in  the  opinion  of  the  committee,  or  with 
respect  to  whom  any  matter  may  have 
transpired  which  might  be  calculated  to 
render  his  continued  membership  of  the 
club  injurious  to  its  character  or  interests, 
shall,  if  the  committee  on  enquiry  find 
the  same  to  be  substantiated,  be  requested 
to  resign;  and  in  the  case  of  his  non- 
compliance, he  shall  be  subject  to  expul- 
sion." On  the  29th  of  October,  1887,  the 
first  general  meeting  was  held.  In  the 
year  1888  there  was  no  general  meeting. 
The  evidence  of  the  defendant  Raleigh 
was  that  the  committee  early  in  De- 
cember, 1888,  consisted  of  only  twelve 
members,  and  that  on  the  6th  of  that 
month  eight  gentlemen  and  himself  were 
appointed  to  act  upon  the  committee  of 
the  club  for  the  purpose  of  filling  up  the 
vacancies  which  had  arisen.  Shortly  after- 
wards there  was  a  proposal  made  for  new 
rules,  and  the  secretary  was  directed  to 
call  a  general  meeting  for  the  2nd  of 
April,  1889.  The  secretary  accordingly 
issued  a  notice,  dated  the  13th  of  March, 
1889,  convening  a  general  meeting ;  but 
the  notice  in  no  way  stated  the  matters 
which  were  to  be  taken  into  consideration 
at  the  meeting,  as  required  by  the  7th  rule 
{supra).  The  meeting  was  held,  and  the 
following  resolutions  were  carried  :  "  That 
the  election  of  the  then  present  committee 
be  confirmed  j  that  the  elections  and  work 
of  the  committee  be  confirmed  " ;  and  the 
rules  were  read  and  amended,  and  finally 
confirmed.  The  new  rules  contained 
numeix)us  material  altemtions  of  the  old 
rules  -ill  particular,  the  size  of  the  com- 
mittee wa,s  increased  and  the  mode  of 
election  altered,  while  the  former  7th  nilo 
was  entirely  omitted. 

On  the  23rd  of  Deceml>er,  1889,  a  prize 
fight  took  place  at  Bruges,  in  Belgium, 
between  two  pugLlists  named  Smith  and 
Slaviii,  at  which  the  plaintiff  was  present, 
and  it  was  alleged  that  certain  unseemly 
pi-oceedings  oceuneil  in  which  one  of  the 


oflicials  of  the  club  was,  as  alleged,  impli- 
cated. On  the  24th  of  Beoember,  1889, 
an  investigation  by  the  committee  into 
the  conduct  of  that  ofiicial  was  commenced 
and  prosecuted.  In  the  course  of  the  in- 
vestigation chai^ges  were  made  against  the 
plaintiff  by  some  of  the  persons  examined ; 
and  in  particular  he  was  charged  with 
having  hired  "  roughs  "  who  were  present 
at  the  fight,  and  with  having  used  violent 
and  abusive  language  towards  Slavin.  On 
the  30th  of  December,  1889,  a  letter  was 
sent  to  the  plaintiff  summoning  him  to 
attend  before  the  committee  on  the  7th  of 
January,  1890.  In  reply  to  it  the  plain- 
tiff wrote  and  addressed  to  the  chairman 
and  members  of  the  committee  the  follow- 
ing letter,  which  he  handed  to  the  secre- 
tary on  the  7th  of  January : — 

"  My  Lord  and  Gentlemen, — I  attend 
at  your  request  before  you  to-day  in  order 
to  answer  any  question  that  you  may  put 
to  me  touching  my  conduct  in  connection 
with  the  late  fight  between  Slavin  and 
Smith.  I  point  out  to  you  the  great  loss 
and  damage  that  would  accrue  to  me 
socially  and  otherwise  if  an  adverse  de- 
cision is  arrived  at  upon  a  hasty  and 
partial  investigation,  and  I  request  that 
before  arriving  at  any  such  decision  I  may 
be  supplied  with  an  accurate  statement  of 
the  complaint  that  you  make  against  me, 
that  I  may  examine  into  same  with  a  view 
of  ascertaining  the  true  fiicts  and  placing 
them  before  you.  I  may  add  that  I  have 
not,  either  directly  or  indirectly,  done 
anything  that  necessitates  an  enquiry  into 
my  conduct." 

The  plaintiff  was  examinetl  before  the 
committee.  He  made  admissions  as  to 
his  conduct  at  the  ring-side,  but  expressly 
and  emphatically  denied  that  he  had  hired 
the  "  roughs."  He  did  not,  however, 
expi-ess  any  wish  to  call  witnesses.  The 
committee  did  not  come  to  any  resolution 
that  the  plaintiff  had  rendered  himself 
liable  to  the  penalty  imposed  by  the  17th 
rule  {supra).  The  evidence  shewed  that 
the  committee  acquitted  the  plaintiff  on 
the  charge  of  hiring  "  roughs, '  and  that 
his  language,  although  unbecoming  that 
of  a  gentleman  and  a  member  of  the  dub, 
and  consequently  deserving  of  regret,  was 
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not  such  as  in  their  judgment  to  call  for 
the  application  of  the  17th  rule. 

On  the  8th  of  January,  1890,  the  general 
meeting  of  the  club  was  held,  at  which, 
from  what  took  place,  it  was  evident  that 
the  conclusion  and  resolution  of  the  com- 
mittee did  not  meet  with  the  approval  of 
all  the  members  of  the  dub,  and  in  par- 
ticular of  the   Marquis  of  Queensberiy, 
who  objected  to  them.     He  said  that,  al- 
though he  did  not  wish  to  find  fault  with 
the  action  of  the  committee,  he  must  say 
that  fresh  evidence  had  reached  them  on 
the  previous  day,  and  he  was  of  opinion 
that  sufficient  time  had  not  been  given  to 
'  the  matter  so  &ir  as  it  concerned  Mr.  Baird, 
and  therefore  he  moved  "That  the  ex- 
amination into  Mr.  Baird's  conduct  should 
be  re-opened,  and  continued  by  the  com- 
mittee from  the   point  it   left  off."     An 
amendment  was  proposed,  "  That  the  con- 
duct of  Mr.  Baird  be  referred  back  to  the 
committee  for  further  consideration,  and 
that  they  be  instructed  to  report  to  a 
general  meeting  to  be  convened  one  month 
from  this  date."    That  amendment  was,  as 
the   evidence  shewed,  after  considerable 
discussion,  carried.     At  that  meeting  the 
chairman  briefly  stated  that  the  committee 
had  resolved  to  resign  in  a  body,  and  that 
a  general  meeting  would  be  called  in  a 
fortnight's  time  to  elect  a  "better  lot." 
The  report  of  the  proceedings  which  was 
in  evidence  did  not  state  that  the  meeting 
was  adjourned,   but  a  notice  of  an   ad- 
journed meeting  was  posted  at  the  club 
and  sent  to  every  member.     On  the  22nd 
of  Januaiy,  1890,  the  meeting  was  held, 
and  the  minutes  shewed  that  a  proposition 
that  the  old  committee  be  invited  to  return 
to  office  en  bloc  was  seconded  and  carried 
unanimously.     That  committee  proceeded 
to  deal  further  with  the  case  against  the 
plaintiff,  and  at  a  meeting  of  the  com- 
mittee, held  on  the  29th  of  January,  1890, 
it  was,  according  to  the  minutes,  resolved, 
"  That  in  view  of  the  report  made  by  the 
committee  to  the  general  meeting,  and  of 
the  vote  of  the  members  thereon,  Mr.  G. 
Baird  be  requested  to  resign  his  member- 
ship of  the  club  in  conformity  with  rule 
17  " ;  and  on  the  10th  of  February,  1890, 
the  committee  met  again  and  passed  a 
resolution  expelling  the  plaintiff  from  the 
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club.      The  plaintiff  thei*eupon   brought 
this  action. 

Sir  Charles  Russell,  Q.C,  Sir  Fforace 
Daveyy  Q.C.y  and  Eriiest  de  Witty  for  the 
plaintift'. — The  committee  must  shew — 
first,  that  they  have  proceeded  in  carrying 
out  the  rules  in  accordance  with  the  ordinary 
principles  of  justice  ;  secondly,  that  they 
have  been  duly  constituted  as  a  committee ; 
and  thirdly,  that  they  have  acted  in  ac- 
cordance with  the  rules — Fisher  v.  Keane 
(1)  and  Lahoivchere  v.  The  Earl  of  Wharn- 
diffe  (2).  The  committee  were  not  duly 
elected,  and  they  did  not  pi-oceed  with  due 
formalities.  The  plaintiff  was  not  given 
a  pi-oper  opportunity  of  explaining  his 
conduct  or  of  being  heard  in  his  own  de- 
fence. He  has  paid  his  subscription,  and 
is  entitled  to  use  the  club.  That  right  is 
no  doubt  subject  to  the  rules,  but  if  they 
authorise  expulsion  for  any  cause  they 
must  be  strictly  complied  with. 

[They  then  argued  that  on  the  evidence 
the  proceedings  of  the  club  were  wholly 
iri'egular,  liaving  regard  to  the  rules,  both 
as  to  the  election  and  A3onstitution  of  the 
committee  and  to  the  action  of  the  com- 
mittee in  this  particular  matter,  and  that 
consequently  the  plaintiff  was  entitled  to 
the  relief  he  claimed.] 

Graham  Hasting Sy  Q.C.y  and  Levetty  for 
the  defendants. — This  is  a  proprietary 
club,  and  the  Court  has  no  jurisdiction  to 
entertain  such  an  application.  The  right 
of  propei-ty  in  the  club  is  the  foundation 
of  the  jurisdiction  in  all  these  cases,  and 
here  the  plaintiff  has  no  property  in  the 
club  at  all,  everything  being  vested  in  the 
defendant  Wells.  All  that  the  plaintiff" 
had  was  a  right,  subject  to  the  rules,  to 
use  the  club  premises  for  a  certain  period 
on  payment  of  a  subscription.  He  was  a 
mere  licensee,  and  if  improperly  interfered 
with  his  only  remedy  would  lie  in  damages. 
In  re  The  St  Jamies's  Club  (3),  ffopkinson 
V.  The  Marquis  of  Exeter  (4),  Rigby  v. 

(1)  49  Law  J.  Rep.  Chanc.  11;  Law  Bep. 
11  Ch.  D.  363. 

(2)  Law  Rep.  13  Ch.  D.  346. 

(3)  2  De  Gex,  M.  k  G.  383;  20  Law  J.  Rep. 
Chanc.  630. 

(4)  37  Law  J.  Rep.  Chanc.  173 ;  Law  Rep. 
6  Eq.  63. 
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Connol  (6),  LyUleton  v.  Blacl^m  (6), 
Milikin  v.  Svlivan  (7),  and  fTocxi  v.  Lead- 
biUer  (8).  Although  there  is  no  express 
decision,  it  may  be  gathered  from  the 
authorities  that  the  Court  will  not  inter- 
fere in  such  a  case  as  this  where  a  member 
pays  a  subscription  in  retiun  for  which  he 
gets  the  run  of  the  club.  But,  assuming 
there  is  jurisdiction,  the  committee  was  de 
facto  the  committee  of  the  club,  and  they 
having  heard  the  plaintiff  in  his  defence 
came  to  a  conclusion.  Any  irregularity 
there  may  have  been  was  waived  by  the 
plaintiff,  and  he  cannot  now  ask  for  an 
injunction. 

Sir  Horace  Da/oeyy  in  reply. — ^We  do  not 
deny  that  the  jurisdiction  is  founded  upon 
property.  Wood  v.  Leadbitier  (8)  has  not 
been  universally  accepted,  and  it  has  no 
application  here,  because  it  was  a  case  of 
assault  and  trespass.  The  point  on  which 
it  was  decided  was  that  a  licence,  even  for 
valuable  consideration,  is  revocable.  There 
are  those  who  think  that  Taylor  v.  Walters 
(9)  is  more  consistent  with  principle  than 
Wood  V.  Leadbitier  (8).  Here  the  plain- 
tiff has  contracted  with  the  defendant 
Wells  that,  in  consideration  of  his  en- 
trance fee  and  subscription,  he  shall  be 
entitled  to  the  use  of  the  club,  subject  to 
the  rules.  It  is  a  contract  for  the  use  of 
certain  rooms,  and  none  the  less  so  be- 
cause the  right  is  to  be  enjoyed  in  common 
with  others.  It  is  a  tenancy  in  common 
with  the  other  members  of  the  right  of 
occupation,  except  that  it  is  not  trans- 
missible. Perhaps  it  is  more  like  a  joint- 
tenancy.  But,  that  being  the  nature  of 
the  contract,  Righy  v.  Connol  (5)  does  not 

[Stirling,  J. — Is  it  not  an  interest  in 
land  claimed,  requiring  a  contract  in 
writing  under  the  Statute  of  Frauds  ?] 

If  so,  there  has  been  part  performance, 
and  the  statute  does  not  apply — Maddlson 
V.  Alderson  (10).     The  only  difference  be- 

(5)  49  Law  J.  Rep.  Chanc.  328;  Law  Rep. 
14  Ch.  D.  482. 

(6)  46  Law  J.  Rep.  Chanc.  219. 

(7)  4  Times  Law  Rep.  203. 

(8)  13  Mee.  &  W.  838 ;  14  Law  Times  Rep. 
Bxch.  161. 

(9)  7  Taunt.  374. 

riO)  52  Law  J.  Rep.  Q.B.  737;  Law  Rep. 
7  App.  Gas.  467. 


tween  a  proprietary  club  and  an  ordinaiy 
club  is  that  in  one  case  the  property  re- 
mains in  the  proprietor  and  the  right  of 
the  members  is  to  use  the  dub,  and  in 
the  other  the  contract  is  not  with  the 
proprietor,  but  with  the  members  irUer  ae. 
Why  should  not  such  a  contract  as  the 
present  be  enforced  by  injunction)  If 
the  only  remedy  is  in  damages,  then  it  is 
in  the  power  of  any  dub  proprietor  to  get 
rid  of  a  member  on  returning  his  sub- 
scription. The  plaintiff's  contract  gives 
him  an  interest  in  property — ^that  is,  in 
the  occupancy  and  use  of  the  rooms  of  the 
club.  As  to  the  irregularities,  the  plain- 
tiff could  not  waive  them ;  he  could  not 
alter  the  rules  and  give  an  improperly 
constituted  committee  power  to  expel  him. 
He  had  no  knowledge  of  the  irregularities 
at  the  time,  and  could  not  therefore  waive 
them.  The  case  is  really  conduded  by 
LaJbouehere  v.  The  Earl  of  Whamdife  (2). 
If  the  committee  did  not  resign  they  re- 
turned to  office  with  the  original  vice  of 
invalid  constitution  by  mere  nomination 
and  non-dection  according  to  the  rules — 
Dawhins  v.  Antrobtia  (11)  and  Wertheimer 
on  Clvha,  It  is  one  thing  for  a  member 
of  a  club  to  entrust  his  character  to  a 
committee  elected  by  the  dub,  and  another 
to  entrust  it  to  a  self-appointed  body, 
affirmed  perhaps  at  a  meeting  of  which 
no  notice  was  ever  given.  The  more  ex- 
tended the  jurisdiction  which  is  given  to 
the  committee,  the  more  important  it  is 
that  they  should  act  in  strict  accordance 
with  the  rules.  Moreover,  the  proceedings 
were  so  conducted  in  this  case  that  the 
plaintiff  was  never  properly  heard  by  the 
committee  in  defence  of  his  conduct. 

Cur.  adv.  vuU. 

Stirling,  J.  (on  March  7). — ^This  is  a 
motion  to  restrain  the  defendants  from 
excluding  the  plaintiff  from  the  use  and 
eiyoyment  of  the  Pelican  Club,  of  which 
the  plaintiff  was  threatened  to  be  deprived 
in  consequence  of  a  decision  of  the  com- 
mittee of  the  club.  In  cases  similar  to  the 
present  the  Court,  as  has  been  repeatedly 
held,   does  not  undertake  to    act  as  a 

(11)  Law  Rep.  17  Ch.  D.  615. 
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Court  of  Appeal  from  the  decisions  of  the 
oommittees  of  clubs — Fisher  v.  Keane  ^1), 
Lahouchere  v.  The  EarlofWhamjdiffe  (2), 
and  Dawkinsv.  Antrohua  (11).  The  only 
questions  which  this  Court  can  entertain 
are — first,  whether  the  rules  of  the  club 
have  been  observed;  secondly,  whether 
anything  has  been  done  contrary  to 
natural  justice ;  and,  thirdly,  whether  the 
decision  complained  of  has  been  come  to 
bonajide.  I  propose  to  enquire  into  these 
matters  in  the  first  place,  reserving  for 
consideration  hereafber  a  further  question 
— ^namely,  whether  the  decisions  to  which 
I  have  referred  apply  to  a  club  constituted 
as  the  present  is. 

[His  Lordship  having  referred  to  the 
rules,  the  most  material  of  which  were 
the  7th  and  Nth,  above  set  forth,  and 
the  evidence  of  the  defendant  Kaleigh  in 
reference  to  the  filling  up  of  vacancies  on 
the  6th  of  December,  1888,  continued  :] 
What  was  done  on  the  6th  of  December, 
1888,  and  also  the  proceedings  of  the  2nd 
of  April,  1889,  were  entirely  irregular. 
If  the  election  of  the  committee  was  to 
be  confirmed,  and  new  rules  were  to  be 
adopted,  proper  and  distinct  notice  should 
have  been  given  to  the  members.  No 
such  notice  was  given,  and  the  proceedings, 
as  it  seems  to  me,  were  consequently  not 
binding  on  the  members  who  were  not 
present.  Those  proceedings  took  place  in 
April,  1889,  and  the  transactions  com- 
plained of  were  in  January,  1890.  Were 
the  acts  of  the  meeting  of  the  2nd  of 
April,  1889,  assented  to  by  the  plaintiff 
or  other  members  of  the  club  in  the  in- 
terval— ^a  considerable  interval — between 
the  two  dates  9  It  was  admitted  by  the 
secretary  on  cross-examination  that  copies 
of  the  new  rules  were  not  sent  to  the 
members,  and  there '  is  not  the  slightest 
evidence  that  the  plaintiff  knew  what  had 
been  done,  or  that  ^dll  justify  me  in  hold- 
ing that  he  assented  to  be  bound  by  the 
new  rules  or  by  the  acts  of  the  committee 
so  elected.  I  come  now  to  the  trans- 
actions which  gave  rise  to  the  present 
proceedings.  [His  Lordship  having 
stated  them,  continued  :]  The  state- 
ments made  by  the  plaintiff  on  the  7th  of 
January,  1890,  may  be  used  as  evidence 
against  him.     He  has  filed  no  affidavit 
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upon  this  motion,  and  his  counsel  do  not 
now  seriously  complain  of  the  proceedings 
at  that  meeting.  I  think  it  may  fEurly  be 
inferred  from  the  account  given  by  the 
secretary,  in  the  absence  of  any  other  evi- 
dence, that  the  committee  were  justified  in 
concluding  that  the  plaintiff  was  not  pre- 
pared to  dispute  the  substantial  accuracy 
of  the  accounts  given  to  them  as  to  the 
language  made  use  of  by  him  at  Bruges, 
and  I  also  think  that  his  admissions  were 
such  that  if  the  committee  had  there  and 
then  resolved  that  the  plaintiff  had  ren- 
dered himself  liable  to  the  penalty  imposed 
by  the  17th  rule,  I  could  not  have  held 
that  such  a  decision  was  •other  than  bona 
Jide  in  the  sense  in  which  those  words  are 
used  in  the  cases  on  this  subject.  The 
committee,  however,  did  not  come  to  that 
conclusion.  From  the  finding  and  resolu- 
tion, I  understand  that  the  committee 
acquitted  the  plaintiff  as  to  the  charge  of 
hiring  '^  roughs '' ;  and  that  they  held  that 
his  language,  although  unbecoming  that 
of  a  gentleman  and  a  member  of  the  club, 
and,  consequently,  deserving  of  regret, 
was  not  such  as,  in  their  judgment,  to  call 
for  the  application  of  the  17th  rule  and 
to  justify  them  in  excluding  him  from  the 
club. 

[His  Lordship  then  referred  to  what 
took  place  on  the  8th  of  January,  1890, 
set  forth  in  the  statement,  and  continued  :] 
I  think  that  the  meaning  of  that  meet- 
ing was  that  a  new  trial  was  resolved 
upon.  There  was  great  confusion  at  the 
meeting,  and  the  report  is  not  clear  as  to 
what  actuaDy  occurred,  but,  according  to 
the  final  paragraph,  the  chairman  stated 
that  the  committee  had  resolved  to  resign 
in  a  body,  and  that  a  general  meeting 
would  be  called  in  a  fortnight's  time  to 
elect  a  "  better  lot."  There  was  no  foional 
adjournment  of  the  meeting ;  but  a  notice 
of  an  adjourned  meeting  to  be  held  on  the 
22nd  of  January,  1890,  was  given — posted 
at  the  dub  and  sent  to  every  member. 
On  the  22nd  of  January  a  meeting  was 
held,  and  at  it  Lord  Queensberry  rose  and 
expressed  his  regret  that  his  resolution  at 
the  last  general  meeting  should  have  come 
into  conflict  with  the  wishes  of  his  brother 
committee-men.  He  proposed  to  make  a 
statement  with  regard  to  Mr.  Baird.     It 
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was  then  proposed  that  the  election  of  a 
committee  should  be  proceeded  with,  and 
a  member  proposed  that  the  old  committee 
should  be  invited  to  return  to  oflGLce  en 
hloc^  and  that  proposition  was  carried 
unanimously.  It  was  that  committee 
which  proceeded  to  deal  further  with  the 
case.  If  the  proceeding  on  the  22nd  of 
January  was  a  new  election  it  was  irre- 
gular. The  notice  did  not  specify  the 
object  of  the  meeting,  and  it  was  not  sent 
at  a  sufficiently  early  date — fourteen  days 
clear,  according  to  the  rule,  was  not  given ; 
for  although  the  notice  was  posted  at  the 
club  on  the  same  day,  the  circular  to  the 
members  was  not  issued  until  the  11th  of 
January,  1890.  It  was  said,  however, 
that  it  was  merely  non-acceptance  of  resig- 
nation. There  are  difficulties  as  to  that 
\dew,  because  at  that  meeting,  according 
to  the  new  rules,  five  members  were  to 
retire ;  however,  I  treat  it  in  that  way. 
Still  the  committee  was  only  that  elected 
on  the  2nd  of  April,  1889 — and,  as  I  hold, 
irregularly  elected.  Was  its  decision 
binding  on  the  plaintiff)  All  the  cases 
lay  down  that  the  rules  must  be  observed. 
It  was  held  in  the  case  of  Lahouchere  v. 
The  Earl  of  Whamdiffe  (2)  that  the  de- 
cision of  a  meeting  of  which  proper  notice 
was  not  given  according  to  the  rules  was 
not  binding  on  the  plaintiff,  although  he 
appeared  before  it  without,  protest.  That 
being  so,  it  seems  to  me  that  the  present 
plaintiff  cannot  be  bound  by  the  decision 
of  an  irregularly  elected  committee.  The 
rules  of  the  club  as  to  the  election  of  a 
committee  are  certainly  of  not  less  im- 
portance than  those  which  relate  to  the 
length  of  notice  to  be  given  of  a  general 
meeting ;  and  I  hold  on  the  evidence  now 
before  me  that  the  plaintiff  had  no  know- 
ledge of  and  did  not  waive  the  irregularity. 
Subsequently,  at  a  meeting  of  the  com- 
mittee held  on  the  29th  of  January,  1890, 
the  Marquis  of  Queensberry,  who  had 
taken  a  prominent  part  at  the  meeting  on 
the  8th  of  January,  read  a  statement,  of 
which  his  Lordship's  notes  have  been  put 
in  evidence  on  behalf  of  the  plaintiff.  He 
urged  that  the  committee  should  enquire 
further  into  matters  which  had  been  men- 
tioned to  them  prior  to  the  7th  of  Janu- 
aiy,  but  were  not  referred  to  on  that  day, 


on  which  alone  the  plaintiff  attended  the 
committee.  If  they  were  to  take  that 
coiu«e,  which  seems  to  have  been  that 
intended  by  the  general  meeting,  the 
committee  were,  in  my  opinion,  bound  to 
call  the  plaintiff  before  them  and  give 
him  an  opportunity  of  answering  the  new 
matter  for  the  first  time  brought  forward 
in  his  presence.  Lord  Queensberry  said, 
however — ^and  I  accept  his  statement — 
that  the  committee  refused  to  do  what  he 
wished  in  that  respect.  What  they  did 
do  appears  only  in  the  minutes,  and, 
according  to  them,  it  was  resolved,  "  That 
in  view  of  the  report  made  by  the  com- 
mittee to  the  general  meeting  and  of  the 
vote  of  the  members  thereon,  Mr.  G. 
Baird  be  requested  to  resign  his  member- 
ship of  the  club,  in  conformity  with  rule 
17.''  It  thus  appears  that  the  same  com- 
mittee which  on  the  7th  of  January  came 
to  the  conclusion — ^and,  as  I  must  assume, 
bona  fide — ^that  the  offence  of  which  the 
plaintiff  was  guilty  did  not  call  for  ex- 
pulsion from  the  club,  determined  on  the 
29th  of  the  same  month,  without  taking 
any  further  evidence  and  without  hearing 
the  plaintiff,  that  the  penalty  imposed  by 
rule  17  ought  to  be  put  in  force  against 
him.  No  member  of  the  committee  has 
made  any  affidavit  explaining  the  grounds 
on  which  that  conclusion  was  arrived  at, 
and  in  the  absence  of  such  evidence  I  am 
not  satisfied  that  the  resolution  of  the 
29th  of  January  represents  the  &ii*  and 
unbiassed  judgment  of  the  committee. 
Lord  Queensberry,  who,  on  the  8th  of 
January,  \a  reported  to  have  stated  that 
he  was  entirely  satisfied  with  the  result  of 
the  committee's  enquiry,  appears  to  have 
urged  upon  the  committee  that  even  if 
the  plaintiff  did  not  hire  the  roughs  who 
were  present  at  the  %ht,  he  so  acted  as 
to  render  himself  responsible  for  their 
conduct.  That  view  of  the  plaintiff's  con- 
duct was  not  dealt  with  in  the  report  of 
the  committee ;  it  does  not  seem  to  have 
presented  itself  to  that  body  on  the  7th  of 
January,  and  if  it  did  not  present  itself 
to  the  committee  it  was  htmily  likely  to 
occm-  to  the  mind  of  the  plaintiff.  It  is 
true  that  one  question  put  to  the  plaintiff, 
according  to  the  evidence  of  the  secretar}-, 
seems  to  shew  that  some  attention   was 
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directed  in  that  way ;  but,  notwithstand- 
ing that,  upon  the  materials  before  me  I 
think  that  that  charge  was  not  so  formu- 
lated or  so  prominently  brought  forward 
on  the  7th  of  January  as  to  be  made  the 
ground  of  the  decision  of  the  committee 
unless  the  plaintiff  had  an  opportunity 
of  dealing  with  it.  The  resolution  of  the 
29th  of  Januaiy  may  be  susceptible  of 
another  meaning.  It  is  quite  consistent 
with  the  terms  of  it  that  some  members 
of  the  committee,  or  even  the  majority  of 
them,  may  have  adhered  to  their  original 
opinion,  but  thought  that  they  were  bound 
to  give  effect  to  the  general  feeling  of  the 
members  of  the  dub  as  expressed  in 
the  vote  of  the  following  day.  In  my 
Judgment,  they  could  not  be  justified  in 
so  doing.  The  question  was  one  for  the 
decision  of  the  committee  who  had  heard 
the  evidence,  and  not  for  a  general  meet- 
ing of  the  members  who,  as  opposed  to 
the  committee,  had  not ;  and  though  the 
committee  might  take  advice  on  the 
matter  before  them,  they  were  bound  to 
form  and  act  on  their  own  opinion.  I  do 
not  forget  that  a  further  resolution  was 
passed  on  the  3rd  of  February,  1890. 
That  was  done  under  legal  advice;  and 
to  that  resolution,  in  the  state  of  the  evi- 
dence before  me,  I  cannot  attach  any 
weight.  In  truth,  however,  it  appears  to 
be  consistent  with  the  prior  resolution, 
and  to  be  open  to  the  same  objections.  1 
am,  therefore,  of  opinion,  first,  that  the 
decision  complained  of  was  not  that  of  a 
committee  duly  elected  according  to  the 
rules  of  the  club ;  and,  secondly,  that  it 
is  open  to  serious  question  whether  the 
resolution  of  the  29th  of  January  can 
bo  regarded  as  representing  their  un- 
biassed judgment  after  feirly  hearing  the 
plaintiff. 

The  question  then  arises,  whether  this 
case  fiills  within  the  class  of  cases  in 
which  the  Court  gmnts  relief  by  way  of 
injunction.  In  all  the  cases  of  this  nature 
in  which  up  to  the  present  time  an  in- 
junction has  been  granted,  the  club  has 
been  one  of  the  ordinary  kind — that  is, 
it  has  been  possessed  of  property,  such  as 
a  freehold  or  a  leasehold  house,  fTimitiu-e, 
books,  pictiu-es,  and  money  at  their 
bankers,    which    was  vested  in  trustees 


upon  trust  to  permit  the  members  for  the 
time  being  to  have  the  personal  use  and 
enjoyment  of  the  club-house  and  effects 
in  and  about  it.  But  the  interest  of  the 
members  is  not  confined  to  that  purely 
personal  right.  The  members  might,  if 
they  all  agreed,  put  an  end  to  the  club  ; 
and  in  that  case  they  would  be  entitled, 
after  the  debts  and  liabilities  of  the  club 
were  satisfied,  to  have  its  assets  divided 
among  them.  In  the  present  case  the 
club,  as  such,  has  no  property.  The  club- 
house and  furniture  belong  to  the  defen- 
dant Wells,  and  by  him  the  subscriptions 
are  taken.  He  is  not  a  trustee,  but  the 
owner  of  the  property.  If  the  club  were 
dissolved  at  any  moment  there  would  be 
nothing  whatever  to  divide  among  the 
members.  Now  the  interference  of  the 
Comii  in  the  cases  which  have  hitherto 
occurred  was  justified,  being  based  on  the 
rights  of  property  of  the  members  of 
which  they  had  been  improperly  deprived. 
The  general  principle  was  laid  down  by 
Lord  Cranworth  in  the  case  of  Forbes  v. 
JSdm  (12),  where  he  said  (13)  :  "  Save  for 
the  due  disposal  and  administration  of 
property,  there  is  no  authority  in  the 
Courts  of  England  or  Scotland  to  take 
cognisance  of  the  rules  of  a  voluntary 
society  entered  into  merely  for  the  regu- 
lation of  its  own  affairs."  And  the  same 
principle  was  stated  at  greater  length  by 
the  late  Master  of  the  Rolls  (Sir  George 
Jessel)  in  the  case  of  Eigby  v.  Cormol  (5). 
In  that  case  the  plaintiff  sought  to  re- 
strain the  defendants  from  excluding  him 
from  the  benefits  of  a  trades  union  of 
which  he  was  a  member.  Sir  George 
Jessel  said :  "  The  first  question  I  will 
consider  is,  what  is  the  jurisdiction  of 
a  Court  of  equity  as  regards  interfering 
at  the  instance  of  a  member  of  a  society 
to  prevent  his  being  improperly  expelled 
therefrom  1  I  have  no  doubt  whatever 
that  the  foundation  of  the  jurisdiction  is 
the  right  of  property  vested  in  the  mem- 
ber of  the  society,  and  of  which  he  is  un- 
justly deprived  by  such  unlawful  expulsion. 
There  is  no  such  jurisdiction  that  I  am 
aware  of  reposed,  in  this  country  at  least, 

(12)  Law  Bep.  1  H.  L.  Sc.  668. 

(13)  Ibid.  p.  681. 
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in  any  of  the  Queen's  Courts  to  decide 
upon  the  rights  of  persons  to  associate 
together  when  the  association  possesses 
no  property.  ...  I  cannot  imagine  that 
any  Court  of  justice  could  interfere  with 
such  an  association  if  some  of  the  mem- 
bers declined  to  associate  with  some  of  the 
others.  That  is  to  say,  the  Courts,  as 
such,  have  never  dreamt  of  enforcing 
agreements  strictly  personal  in  their  na- 
ture;  ...  in  such  cases  no  Court  of 
justice  can  interfere  so  long  as  there  is  no 
property  the  right  to  which  is  taken  away 
from  the  person  complaining.  If  that  is 
the  foundation  of  the  jurisdiction,  the 
plaintiff,  if  he  can  succeed  at  all,  must 
succeed  on  the  ground  that  some  right  of 
property  to  which  he  is  entitled  has  been 
takeh  away  fix>m  him.  That  this  is  the 
foundation  of  the  interference  of  the 
Courts  as  regards  clubs,  I  think  it  quite 
clear."  Then  his  Lordship  referred  to 
the  cases  mentioned  in  the  report,  and 
came  to  the  conclusion  that  the  plaintiff 
was  not  entitled  to  any  relief.  Here,  as 
I  have  pointed  out,  there  are  no  funds 
vested  in  trustees  or  settled  to  be  disposed 
of  by  the  members  of  the  Pelican  Club 
in  accordance  with  the  rules  of  that  asso- 
ciation, and  the  question  is  whether  the 
plaintiff,  as  a  member  of  that  club,  has 
any  right  of  property  for  the  protection 
of  which  the  Court  will  interfere  by  way 
of  injunction — and  in  my  judgment  he  has 
not.  The  position  appears  to  me  to  be  this : 
each  member  is  entitled  by  contract  with 
the  defendant  Wells  to  have  the  personal 
use  and  enjoyment  of  the  club,  in  common 
with  the  other  members,  so  long  as  he 
pays  his  subscription  and  is  not  excluded 
fi-om  the  club  under  rule  17.  That  right 
is,  as  it  seems  to  me,  of  a  personal  nature 
such  as,  if  infringed,  may  give  rise  to  a 
claim  for  damages,  but  not  such  as  the 
Court  will  enforce  by  way  of  specific  per- 
formance or  injunction.  The  contract  in 
its  legal  nature  closely  resembles  contracts 
for  providing  board  and  lodging  in  a  par- 
ticular house,  as  when  the  head  of  a 
household  admits  a  boarder  into  his 
fistmily  for  a  fixed  period,  or  the  proprietor 
of  a  private  boarding-house  agrees  to  pro- 
vide for  a  term  board  and  lodging  for  one 
boai*der  in  common  with  other* — Wright 


V.  Stevxirt  (14).  The  contracts  in  these 
cases  fall,  in  my  opinion,  under  the  head 
of  agreements  strictly  personal  in  their 
nature,  and  consequently  in  neither  of 
them  would  the  Court  interfere  by  way 
of  injunction  at  the  instance  of  the 
boarder.  So  also,  in  my  judgment,  is  it 
in  the  present  case.  It  was  contended  that 
damages  might  be  an  insufficient  remedy, 
by  reason  of  a  decision  being  given  whidi 
affects  the  character  and  position  in 
society  of  the  plaintiff  and  does  not 
satisfy  the  requirements  of  the  law.  In 
no  case,  so  fiir  as  I  am  aware,  has  the 
existence  of  such  circumstances  been 
treated  as  affording  ground  for  the  grant- 
ing of  an  injunction  to  restrain  the  pro- 
ceedings of  a  voluntary  society,  and  in- 
deed, upon  the  principle  laid  down  in  the 
case  of  Forbes  v.  Bden  (11),  it  might 
well  happen  that  decisions  which  gravely 
affect  some  members  of  a  voluntary 
society  and  do  not  satisfy  the  requirements 
of  the  law  might  be  arrived  at  by  the  com- 
mittee or  other  like  body  without  being 
open  to  be  questioned  in  any  civil  Court 
or  giving  rise  to  any  right  of  action  what- 
ever. Under  these  circumstances,  I  make 
no  order  on  the  motion. 

Against  this  decision  the  plaintiff  ap- 
pealed, but  on  the  23rd  of  April,  1890, 
the  appeal  was,  by  consent,  dismissed, 
with  costs. 


Solicitors— Lumley  &  Lumley,  for  plaintiff 
Lewis  &  Lewis,  for  defendants. 


(14)  Sikb  iwm^  Wright  v.  StareH,  29   Law  J. 
Hep.  Q.6.  161 ;  2  E.  &  £.  721. 
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[IN  THE  HOUSE   OP  LORDS.] 

1889.  ^ 

Dec.  12,  13.  (  LAWRANCE  V.  LORD  NORREYS 

1890.  C  AND  OTHERS. 

April  22.    ; 

Practice — Abuse  of  Process  of  Court — 
Frivolous  and  Oppressive  Action — Inherent 
Jurisdiction  to  disiniss — StatiUe  of  Limi- 
tations (3  it  4  Will.  4.  c.  27),  *.  26— Con- 
cealed Fraud, 

The  exercise  by  a  Court  of  its  inlierent 
jurisdiction  to  dismiss  an  action  as  an 
aJmse  of  its  process  is  not  justified  merely 
hy  grecU  improbability  in  the  case  made  by 
iJie  pleadings.  But  all  the  circumstances 
may  be  considered. 

Where,  in  a  statement  of  dai^i,  a  cliarge 
of  concealed  fraud,  within  section  26  of 
the  Statute  of  Limitations  (3  cC-  4  WiU.  4. 
c.  27),  was  stated  vaguely  and  generally, 
and  previous  litigation  vnt/t  reference  to 
the  same  subject-matter  led  to  the  condusion, 
which  teas  confirmed  h/  an  affidavit  filed 
on  the  plaintiff's  belidlf,  that  theaUegaXionB 
were  an  afterthought  and  wholly  incapable 
of  proof, — Held,  thai  the  action  was  pro- 
perly dismissed  as  an  abuse  of  the  process 
of  the  Court, 

T/ie  decision  of  the  Court  of  Appeal 
affirmed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  which  reversed  one 
of  Stirling,  J. 

The  action  was  brought  by  the  appel- 
lant to  recover  possession  of  certain  lands 
in  Lancashire,  Yorkshire,  and  Durham. 
The  statement  of  claim  alleged:  1.  That 
the  plaintiff  was  entitled  to  the  possession 
of  the  estates  in  question.  2.  That 
Richard  Towneley  died  seised  in  fee  and 
in  possession  of  these  estates  in   1706. 

3.  That  the  premises  were  vested  in 
the  plaintiff  as  heir-at-law  of  Eichard 
Towneley.     It  also  alleged  alternatively : 

4.  That  Jonathan  Lawrance  the  younger 
died  seised  in  fee  and  in  possession  of  the 
premises  in  1816.  5.  That  the  premises 
were  vested  in  the  plaintiff  as  heir-at-law 
of  Jonathan  Lawrance  the  younger.  The 
statement  of  claim  then  proceeded :  6.  To 
trace  the  heirship  from  Kichard  Towneley 
to  Jonathan  Lawrance  the  younger,  and 
from  him  through  his  son  Lebius  Law- 

VoL.  69.— Chano. 


ranee,  who  died  in  1818,  to  the  plaintiff, 
whose  father  died  in  1884.  He  alleged 
that  the  eight  ancestors  through  whom 
he  traced  his  descent  had  all  died  intes- 
tate. 

The  following  allegations  were  also 
made : — 

7.  "  Upon  the  death  of  Jonathan  Law- 
rance the  younger,  John  Towneley  wrong- 
fully took  possession  of  the  premises  in 
paragraph  1." 

8.  "  The  said  Lebius  Lawrance,  and 
the  persons  deriving  title  through  him, 
have  been  deprived  of  the  premises  by 
means  of  the  fraud  of  the  said  John 
Towneley,  which  was  concealed  from  the 
said  Lebius  Lawrance  and  the  persons 
deriving  title  through  or  under  him.  The 
following  are  the  particulars  : — 

"^.  Jonathan  Lawrance  the  younger 
was  for  many  years,  and  until  shortly 
before  his  death,  out  of  possession  of  the 
said  premises.  He  came  from  America 
(where  he  resided)  to  England  for  the 
purpose  of  establishing  his  title  to  the 
premises,  and  brought  an  action,  or  ac- 
tions, for  the  recovery  of  the  possession 
thereof,  and  partly  by  means  of  such 
actions,  and  partly  under  or  by  virtue  of 
a  deed  of  compromise  to  which  the  said 
John  Towneley  was  a  party,  he  recovered 
possession  of  the  premises. 

"  B.  Jonathan  Lawrance  the  younger 
died,  in  1816,  intestate,  seised  of  the  pre- 
mises in  fee  simple,  and  also  possessed  of 
divers  documents  constituting  the  evidence 
of  his  title  to  the  premises,  including 
divers  certificates  proving  the  pedigree 
stated  in  paragraph  6,  so  far  as  the  same 
then  existed,  and  also  the  said  deed  of 
compromise. 

"C.  Lebius  Lawrance  was  the  eldest 
son  and  heir-at-law  of  Jonathan  Law- 
rance. 

"2).  At  the  time  of  the  death  of  Jonar 
than  Lawrance  the  younger,  Lebius  Law- 
rance was  resident  in  the  United  States 
of  America,  and  was  ignorant  of  the  said 
actions  and  of  the  said  compromise,  and 
that  Jonathan  Lawrance  the  younger  had 
recovered  possession  of  the  premises,  and 
of  his  death,  and  that  he  died  intestate, 
and  that  he  was  entitled  to  the  said  pre- 
mises, and  that  he  was  seised  thereof  at 
the  time  of  his  death,  and  that  he  was  in 
48 
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possession  thereof,  and  that  he  was  pos- 
sessed of   the  said  documents  and  evi- 
dences of  title. 

"  J^.  The  solicitors  in  England  of  the  said 
Jonathan  Lawrance  the  yoiinger,  who  had 
been  employed  by  him  in  and  about  the 
said  actions,  compromise,  and  other  pro- 
ceedings mentioned  in  paragraph  A,  and 
who  were  employed  by  him  as  his  solicitors 
in  all  matters  connected  with  the  Towneley 
estates  down  to  and  at  the  time  of  his 
death,  were  aware  of  all  the  facts  men- 
tioned in  sub-paragraphs  A  to  B,  both  in- 
clusive, and  were  also  acquainted  with  the 
address  in  America  of  the  said  Lebius 
Lawrance,  and  intended  and  were  about 
to  communicate  to  the  said  Lebius  Law- 
rance the  fects  mentioned  in  sub-para- 
graphs A  and  B;  but  the  said  John 
Towneley  fraudulently,  and  with  intent 
to  deprive  the  said  Lebius  Lawrance  of 
the  said  premises,  induced  and  procured 
such  solicitors  not  to  communicate,  and  in 
fact  they  did  not  communicate,  the  said 
facts  to  the  said  Lebius  Lawrance ;  but  to 
conceal,  and  they  did  in  breach  of  their 
duty  to  the  said  Lebius  Lawrance  and  the 
said  Jonathan  Lawrance  the  younger  con- 
ceal, from  tho  said  Lebius  Lawrance  the 
said  facts,  and  that  the  said  ^Lebius  Law- 
rance had  become  entitled  to  the  said 
premises  as  the  heir-at-law  of  the  said 
Jonathan  Lawrance  the  younger.  By 
reason  thereof  the  said  Lebius  Lawrance 
remained  ignorant  of  the  said  facts. 

"  il  At  the  time  of  the  death  of  Jonathan 
Lawrance  the  younger  the  documents  and 
evidences  of  title  mentioned  in  sub-para- 
graph B  were  in  the  possession  of  the 
solicitors  mentioned  in  sub-paragraph  F 
as  the  solicitors  for  the  said  Jonathan 
Lawrance  the  younger,  upon  whose  death 
the  said  Lebius  Lawrance  became  entitled 
to  the  same,  but  the  said  John  Towneley, 
fraudulently  and  with  such  intent  as  afore- 
said, induced  and  procured  the  said  soli- 
citors to  deliver  to  him,  and  they  did  in 
breach  of  their  duty  as  aforesaid  deliver 
to  him,  the  said  documents  and  evidences 
including  the  said  certificates  and  deed  of 
compromise  then  belonging  to  the  said 
Lebius  Lawrance,  and  the  said  John 
Towneley  thereupon  fraudulently  and  with 
such  intent  as  aforesaid  destroyed  the 
same." 


G,  [This  paragraph  alleged  the  fraudu- 
lent destruction  of  a  tom^tone.] 

''jET.  By  reason  of  the  premises  the 
said  Lebius  Lawrance  and  the  persons 
claiming  under  him,  and  mentioned  in 
paragraph  6,  remained  ignorant  of  their 
title  to  the  said  premises  until  the  year 
1886." 

Then  followed  allegations  that  the  de- 
fendants were  inTongfully  in  possession  of 
the  premises,  that  they  derived  their  title 
from  John  Towneley,  but  not  as  bona  Jide 
purchasers  for  valuable  consideration,  that 
the  plaintiff  did  not  discover  the  fraud 
till  1886,  and  that  it  could  not  have  been 
discovered  sooner  by  reasonable  diligence. 
The  plaintiff  claimed  possession  of  so  much 
of  the  premises  as  were  in  the  defendants' 
possession,  a  declaration  of  his  title  to  so 
much  as  was  in  the  possession  of  tenants, 
an  account  of  rents,  and  a  receiver. 

In  a  previous  action  commenced    in 

1886,  in  the  Queen's  Bench  Division,  the 
same  plaintiff  had  sued  the  same  defen- 
dants to  recover  the  same  and  other  pro- 
perty. The  statement  of  claim  made 
allegations  as  to  the  property  now  in 
question  identical  with  the  first  six  para- 
graphs referred  to  above,  and  then  simply 
stated  that  the  defendants  were  wrong- 
fully in  possession.  On  the  29th  of 
October,  1886,  the  defendants  took  out  a 
summons  to  have  the  statement  of  claim 
struck  out  as  disclosing  no  reasonable 
cause  of  action,  or  the  action  stayed  or 
dismissed  as  frivolous  and  vexatious. 
The  summons  was  referred  by  the  Master 
to  the  Judge,  and  by  the  latter  to  a 
Divisional  Court,  and  on  the  6th  of 
November,  1886,  a  notice  of  motion  to 
the  like  effect  as  the  summons  was  served. 
On  the  22nd  of  November,  the  plaintiff 
took  out  a  summons  for  leave  to  amend 
his  statement  of  claim.  The  proposed 
amendment  made  the  claim  veiy  similar 
to  that  in  the  later  action,  but  the  allega- 
tions as  to  the  action  and  the  deed  of 
compromise  by  Jonathan  Lawrance  were 
not  included,  nor  was  it  stated  that  the 
solicitors  of  Jonathan  Lawrance  knew 
anything  of  Lebius  Lawrance. 

The  applications  of  the  plaintiff  and  the 
defendants  were  heard  together  by  Lord 
Coleridge,  C.J.  and  Day,  J.,  in  June, 

1887,  who  refused  leave  to  amend,  and 
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dismifised  the  action.  In  doing  so  they 
noticed  the  vagueness  of  the  allegations, 
the  fact  that  the  solicitors  of  Jonathan 
Ijawrance  were  not  named,  and  the 
absence  of  any  allegation  that  the  solici- 
tors knew  anything  of  Lebius  Lawrance. 

The  present  action  was  brought  in  the 
Chancery  Division  in  December,  1887, 
and  the  defendants  separately  moved  to 
strike  out  the  statement  of  claim  as  dis- 
closing no  reasonable  ground  of  action, 
and  to  dismiss  the  action  as  frivolous  and 
vexatious. 

Stirling,  J.,  before  whom  the  motion 
was  made,  adjourned  it  for  evidence  as  to 
the  reasons  why  the  allegations  of  fraud 
had  not  been  made  at  first,  and  as  to  the 
grounds  for  making  them. 

The  plaintiff  filed  an  affidavit  by  J.  F. 
Jaqnes,  a  retired  American  colonel,  to  the 
following  effect.  He  had  been  formerly 
employed  as  the  agent  and  attorney  of 
the  plaintiff's  &ther  for  the  purpose  of 
collecting  proofs  of  his  title  to  the  estates, 
and,  since  the  death  of  the  father  in 
1884,  he  had  acted  as  attorney  and  agent 
of  the  plaintiff  for  the  purpose  of  estab- 
lishing his  title  to  the  estates.  He  was 
first  employed  by  the  iGither  in  1879, 
and  went  on  collecting  proofs  till  1885. 
He  went  on  to  say,  "  In  the  year  1885, 1 
finally  succeeded  in  obtaining  what  I  be- 
lieve to  be  conclusive  proofe  of  the  fects 
alleged  in  clauses  A,  By  E,  and  F  of  the 
8th  paragraph  of  the  statement  of  claim 
in  this  action."  In  a  subsequent  para- 
graph he  deposed  that,  from  the  facts 
ascertained  by  him  personally  and  from 
facts  ascertained  by  other  persons  who  had 
been  engaged  from  time  to  time  in  in- 
vestigating the  title  to  the  estates,  he 
firmly  and  sincerely  believed  that  the 
allegations  in  paragraph  8,  and  every  of 
them,  were  true,  and  that  the  same  would 
be  proved  at  the  trial.  He  gave  as  the 
reason  for  commencing  that  action  with- 
out any  allegation  of  fraud  that  he  had 
come  to  the  conclusion  that  the  fiuud 
need  not  be  mentioned  in  the  pleadings, 
unless  the  defendants  pleaded  the  Statute 
of  Limitations,  and  that  then  the  fraud 
could  be  alleged.  He  stated  that  he  was 
desirous  not  to  communicate  more  facts 
than  he  considered  necessary,  as  he  had 
reason  to  believe  that  solicitors  whom  he 


683 


had  formerly  instructed  to  act  for  the 
plaintiff  had  communicated  to  the  then 
solicitors  of  the  defendants,  particulars 
which  he  had  stated  to  them  as  to  the 
fraud,  and  that  such  information  had 
been  used  to  the  prejudice  of  the  plaintiff. 

The  motions  were  heard  by  Stirling,  J., 
on  the  13th  of  April,  1888,  and  by  him 
dismissed  with  costs. 

The  defendants  appealed,  and  on  the 
15th  of  June,  1888,  the  Court  of  Appeal 
reversed  the  decision  of  Stirling,  J.,  and 
made  an  order  dismissing  the  action  as 
an  abuse  of  the  process  of  the  Court. 

Warmingtony  Q.C.,  and  Upjohn,  for  the 
appellant. — ^The  statement  of  claim  dis- 
closed a  good  cause  of  action,  and  would 
not  have  been  demurrable  before  the 
Judicature  Acts.  The  facts  stated  amount 
to  a  **  concealed  fraud  "  within  3  &  4  Will. 
4.  c.  27.  s.  26^Petrie  v.  Petrie  (IV  It  is 
alleged  that  the  plaintiff  was  aeprived 
of  the  estates  by  a  concealed  fraud,  and 
particulars  are  given  of  a  fraud  which 
might  have  had  that  effect.  This  is 
sufficient  without  an  exact  statement  of 
the  way  in  which  the  fiuud  prevented  the 
plaintiff  from  obtaining  his  rights.  Plead- 
ings are  not  to  be  construed  so  strictly  as 
when  demurrers  were  in  use — DadsweU  v. 
Jdcohs  (2)  and  The  Republic  of  Peru  v. 
The  Peruvian  Guano  Company  (3).  If 
the  statement  of  claim  be  bad  it  may  be 
amended ;  the  action  ought  not  to  be  dis- 
missed. The  Court  of  Appeal  did  not  act 
under  Order  XXV.  rule  4,  but  under  its 
inherent  jurisdiction,  independent  of  the 
rules.  Their  reason  for  dismissing  the  ac- 
tion practically  amounted  to  this,  that  the 
case  made  by  the  appellant  is  highly  im- 
probable. Improbability  is  not  a  good 
ground  for  such  a  decision.  A  party  has 
a  right  to  a  hearing — Seaton  v.  Grant  (4). 
In  all  previous  instances  where  the  power 
has  been  exercised  of  dismissing  an  action 
as  an  abuse  of  process,  no  question  arose 
as  to  the  facts,  but  the  statements  of 

(1)  1  Drew.  371. 

(2)  56  Law  J.  Bep.  Chanc.  233 ;  Law  Kep. 
34  Ch.  D.  281. 

(3)  56  Law  J.  Rep.  Chanc.  1081 ;  Law  Rep. 
36  Ch.  D.  489. 

(4)  36  Law  J.  Rep.  Chanc.  638 ;  Law  Rep. 
2  Chanc.  459. 
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claim  disclosed   no   ground   of   action — 
Castro  V.  Murray  (5),  Dawkirut  v.  Prince 
Edtjoard  of  Saxe-Weimar  (6),   and    The 
Metropolitan  Bank  v.  Pooley  (7). 

Righyy  Q.C,  Jeune,  Q,C,,  and  W.  B. 
Trevdyariy  for  the  respondents,  were  not 
called  upon. 

Cur,  adv.  vult. 

Lord  Herschell. — This  is  in  some 
respects  an  extraordinary  case.  The  pre- 
sent appellant,  who  is  the  plaintiff,  com- 
menced an  action  in  the  Queen's  Bench 
Division  in  June,  1886,  against  the  same 
defendants,  claiming  to  recover  possession 
of  the  Towneley  estate,  in  the  county  of 
Lancaster.  By  his  statement  of  claim,  he 
alleged  title  alternatively  as  the  heir-at-law 
of  Richard  Towneley,  who  died  in  1706, 
and  as  the  heir-at-law  of  Jonathan  Law- 
rance  the  younger,  who  died,  seised  of  the 
premises  claimed,  in  1816.  A  summons 
was  taken  out  to  dismiss  the  action,  on 
the  ground  that  no  reasonable  cause  of 
action  was  disclosed,  and  that  it  was 
frivolous  and  vexatious.  This  summons 
was  referred  by  the  Judge  at  chambers 
to  the  Divisional  Court,  and  whilst  the 
matter  was  pending  there,  the  appellant 
took  out  a  summons  for  leave  to  amend, 
which  was  also  referred  to  the  Divisional 
Court  to  be  heard  with  the  other  summons. 
The  proposed  amendments  were  framed 
with  the  view  of  shewing  such  a  concealed 
fraud  as  would  prevent  the  lapse  of  time 
operating,  by  virtue  of  the  Statute,  of 
limitations,  as  a  bar  to  the  action.  In 
the  result  the  Court  made  an  order  dis- 
missing the  action.  This  was  admitted  to 
be  inevitable,  unless  the  proposed  amend- 
ments were  allowed,  and  the  Court  con- 
sidered that,  under  the  circumstances  be- 
fore them,  leave  to  amend  ought  not  to 
be  granted.  The  present  action  was  then 
brought  in  the  Chancery  Division  against 
the  same  parties,  upon  the  same  title,  and 
to  recover  the  same  estate,  the  allegations 
designed  to  avoid  the  operation  of  the 
Statute  of  Limitations  comprising  those 

(6)  44  Law  J.  Rep.  M.C.  70;  Law  Rep. 
10  Exch.  213. 

(6)  45  Law  J,  Rep.  Q.B.  667:  Law  Rep. 
1  Q  h.  D.  499. 

(7)  64  Law  J.  Rep.  Q.B.  449:  Law  Rep. 
10  App.  Cas.  210.  ^ 
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embodied  in  the  proposed  amendments. 
Where  an  action  is  thus  brought,  on  a 
title  which  accrued  more  than  seventy 
years  ago,  to  dispossess  those  who,  or 
whose  predecessors,  have  been  in  posses- 
sion during  that  length  of  time,  it  is  obvi- 
ous that  the  allegations  by  which  it  is 
sought  to  prevent  the  statute  being  a  bar 
need  to  be  closely  scrutinised.  I  wQl  first 
call  attention  to  what  a  plaintiff  must 
prove  in  order  to  oust  the  ordinary  opera- 
tion of  the  statute.  The  Act  says,  "  In 
every  case  of  a  concealed  fraud,  the  right 
of  any  person  to  bring  a  suit  in  equity  for 
the  recovery  of  any  laiid  or  rent  of  which 
he  or  any  person  through  whom  he  claims 
may  have  been  deprived  by  such  fraud 
shall  be  deemed  to  have  first  accrued  at, 
and  not  before,  the  time  at  which  such 
fraud  shall,  or  with  reasonable  diligence 
might,  have  been  first  known  or  dis- 
covered." It  is  not  enough,  therefore,  to 
prove  a  concealed  fraud;  the  person 
bringing  the  suit  must  shew  that  he  or 
some  person  through  whom  he  claims  has 
been  by  such  fraud  deprived  of  the  land 
which  he  seeks  to  recover,  and  that  the 
fraud  could  not  with  reasonable  diligence 
have  been  known  or  discovered  more  than 
the  statutory  period  before  the  action  was 
brought. 

I  proceed  now  to  consider  the  allega- 
tions made  in  the  statement  of  claim.  It 
is  noteworthy  at  the  outset  that  testamen- 
tary disposition  has  been  apparently  un- 
known in  the  fiimily,  for  every  person 
named  in  the  pedigree  is  alleged  to  have 
died  intestate.  The  connecting  link  be- 
tween the  families  of  Towneley  and  Law- 
rance  is  said  to  have  been  Mary,  the 
daughter  of  Richard  Towneley,  who  mar- 
ried one  John  Lawrance,  and  died  in 
America  in  1742.  She  became  heiress  of 
Richard  Towneley  on  the  fiiilure  of  the 
issue  of  his  son  Charles.  When  this  event 
occurred  is  not  stated,  but  it  appears  to 
have  taken  place  many  years  before  1816, 
for  it  is  alleged  that  Jonathan  Lawrance 
the  younger  was  "for  many  years  and 
until  shortly  before  his  death  out  of  pos- 
session of  the  premises."  He  came  from 
America,  where  he  resided,  to  establish 
his  title  to  the  property,  but  at  what  date 
is  not  stated.  He  employed  solicitors  in 
England,  and  brought  an  action  or  actions, 
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in  what  Court  does  not  appear.  He  made 
a  compromise  with  one  John  Towneley, 
whose  position  in  regard  to  the  property 
is  not  disclosed.  "Partly  by  means  of 
such  actions,  and  partly  under  or  by  virtue 
of  the  deed  of  compromise,"  Jonathan 
Lawrance  recovered  possession  of  the 
Towneley  estates.  He  died  in  1816,  seised 
in  fee,  and  in  possession  of  those  estates. 
He  left  behind  him  as  his  heir-at-law  his 
son,  Lebius  Lawrance,  who  was  then 
grown  up,  and  had  a  son  bom  to  him  two 
years  afterwards.  But,  until  1886,  Lebius 
Lawrance,  and  the  persons  claiming  under 
him,  remained  ignorant  of  their  title  to 
the  property.  That  is  the  story  told  in 
the  statement  of  claim. 

The  stoiy  of  the  fraud,  which  is  said  to 
be  a  concealed  fraud  within  the  meaning 
of  the  Statute  of  Limitations,  and  to  have 
deprived  Lebius  Lawrance,  and  those 
claiming  under  him,  of  the  property  in 
question,  is  equally  singular.  It  is  this : 
On  the  death  of  Jonathan  Lawrance,  his 
solicitors  in  England,  who  had  in  their 
possession  the  evidences  of  his  title  and 
the  deed  of  compromise,  were  about  to 
communicate  to  Lebius  Lawrance,  whose 
address  in  America  they  knew,  the  flsicts 
that  his  father  had  recovered  the  estates 
and  died  intestate  seised  of  them.  But 
John  Towneley,  the  party  to  the  deed  of 
compromise,  having  wrongfully  taken  pos- 
session of  the  Towneley  estates,  intervened 
and  fraudulently  induced  them  not  to  make 
the  communication.  He  further  fraudu- 
lently, and  with  intent  to  deprive  Lebius 
Lawrance  of  the  property,  induced  the 
solicitors  to  deliver  to  him  the  evidences 
of  Jonathan  Lawrance's  title  to  the  pro- 
perty, including  the  deed  of  compromise, 
and  having  thus  obtained  possession  of 
them,  he  ^udulently,  and  with  the  intent 
aforesaid,  destroyed  those  documents.  It 
is  also  alleged  that  John  Towneley  fraudu- 
lently, and  with  the  same  intent,  procured 
to  be  taken  up  and  destroyed  the  tomb- 
stone erected  over  the  grave,  at  Walpole, 
in  the  State  of  Massachusetts,  of  Mary 
Towneley,  afterwai-ds  Mary  Lawrance, 
and  her  husband,  "  on  which  certain 
material  particulars  establishing  the  iden- 
tity of  the  said  Mary  Towneley,  and  cer- 
tain material  particulars  of  her  family, 
were  inscribed,"  Lebius  and  his  son  being 
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ignorant  of  the  facts   inscribed  on  the 
tombstone. 

Assuming  that  it  could  be  proved  that 
the  solicitor  abstained,  at  the  instance  of 
John  Towneley,  from  communicating  to 
Lebius  Lawrance  the  facts  with  which 
they  would  otherwise  have  made  him  ac- 
quainted, how  would  this  shew  that  the 
non-communication  of  these  facts  by  the 
solicitors  deprived  Lebius  Lawrance,  or 
his  successors  in  title  of  the  estate  )  It 
does  not  appear  to  me  to  be  a  natural  or 
necessary  consequence.  He  knew  that 
he  was  the  heir-at-law  of  his  father,  and  I 
take  it  that  he  knew  also  that  Ins  £a.ther 
had  gone  from  America  to  England  for 
the  purpose  of  establishing  his  title  to  the 
estate.  I  say  this  because  in  paragraph 
i>,  where  the  state  of  ignorance  of  Lebius 
Lawrance  at  the  time  of  his  father's  death 
is  as  to  certain  &cts  elaborately  averred, 
he  is  not  alleged  to  have  been  ignorant  of 
this.  An  heir-at-law  of  one  who,  as  far 
as  appeared  to  him,  had  died  intestate 
(for,  if  he  knew  nothing  of  any  will,  he 
wo\ild  naturally  assume  this)  would  ordi- 
narily be  led  to  make  enquiries  for  the 
purpose  of  ascertaining  what  property 
his  ancestor  had  died  possessed  of — and 
the  more  so  if  he  knew  that  the  person  to 
whom  he  was  heir,  laid  claim  to  an  estate, 
and  had  shortly  before  his  death  gone  to 
England  to  establish  his  title  to  it.  The 
fruud,  if  committed,  shut  up  one  avenue 
only  by  which  Lebius  Lawrance  could 
have  ascei*tained  his  rights ;  it  left  all 
others  open.  And  I  am  not  prepared  to 
say  that,  if  it  were  proved  beyond  doubt, 
it  would  make  good  the  essential  element 
in  the  rhain  of  proof — namely,  that  the 
plaintift  had  thereby  been  deprived  of  the 
estate.  What  is  there  to  shew  that,  in 
spite  of  the  fraud,  Lebius  or  his  successor 
might  not  with  diligence  have  ascertained 
their  rights.  No  ciitjumstances  are  stated 
here  to  shew  how  in  the  present  case  the 
fraud  had  an  effect  which,  as  I  have  said, 
does  not  appear  to  me  to  be  a  natural  or 
necessary  consequence  of  it.  This  was  the 
view  taken  by  Mr.  Justice  Stirling. 

And  I  think  the  same  observation 
applies  to  the  suggested  destruction  of  the 
tombstone.  What  is  there  to  shew  that 
Lebius  Lawrance  or  his  successors  knew  of 
the  existence  of  the  tombstone,  or  would 
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have  done  so  but  for  its  destruction,  or 
that  with  due  diligence  they  could  not 
otherwise  have  ascertained  the  &u^  which 
they  would  have  derived  from  an  inspec- 
tion of  it  %. 

Mr.  Justice  Stirling,  however,  thought 
the  allegation  that  John  Towneley  had 
fraudulently  obtained  possession  of  the 
deed  of  compromise  and  other  evidences 
of  title  and  destroyed  them,  would,  if 
established,  be  sufficient  to  sustain  a  charge 
of  concealed  fraud  within  the  meaning  of 
the  statute.  The  Court  of  Appeal  ex- 
pressed no  opinion  upon  this  point.  I 
propose  to  take  the  same  course.  But  I 
must  observe  that  it  is  not  stated  how  or 
when  the  fraud  was  discovered.  For  aught 
that  appears,  so  far  as  the  &cts  are  stated, 
the  rights  of  the  appellant's  predecessors 
might  have  been  ascertained,  and  the 
means  of  establishing  them  obtained  half 
a  century  ago. 

The  statement  of  claim  being  of  the 
character  I  have  described,  I  think  it 
becomes  important  to  consider  the  histoiy 
of  the  litigation  by  which  the  appellant 
has  sought  to  assert  his  alleged  right,  and 
to  ascertain  the  origin  of  the  allegations 
which  it  contains.  Mr.  Justice  Stirling 
was  disposed  at  first  to  treat  these  allega- 
tions as  mere  fiction,  but  he  ultimately 
allowed  the  plaintiff  to  adduce  evidence 
to  shew  that  they  were  not  so.  The  Court 
had,  therefore,  before  it  all  the  explanation 
which  the  plaintiff  or  his  advisers  have  to 
offer  of  the  development  which  the  charges 
of  fraud  undoubtedly  exhibit  since  they 
first  took  shape,  and  all  the  facts  which 
can  be  suggested  to  shew  that  the  claim 
is  a  genuine  one. 

The  suggestion  of  Sr  concealed  fraud 
appears  for  the  first  time  in  a  crude  form 
in  the  amended  statement  of  claim  sub- 
mitted to  the  Queen's  Bench  Division. 
The  alleged  reason  why  the  original  state- 
ment of  claim  was  silent  on  the  subject 
was,  in  substance,  this :  that  Colonel  Jaques, 
the  agent  of  the  plaintiff,  late  in  the 
American  army,  who  had  been  called  to 
the  bar  in  America,  would  neither  Jtake 
the  law  from  his  own  counsel  nor  trust 
his  own  solicitors  with  the  facts,  lest  per- 
chance they  should  fall  into  the  hands  of 
the  enemy.  He  had  read  a  reported  case 
which  led  him  to  differ  from  the  counsel 


who  was  advising  him,  and  he  had  reason 
to  believe,  he  says,  that  some  other  solici- 
tors whom  he  had  previously  instructed 
"  to  follow  up  the  clues "  which  he  gave 
them  in  reference  to  the  claim  had  be- 
trayed his  confidence. 

A  comparison  of  the  statement  of  claim 
in  this  action  with  the  proposed  amend- 
ment in  the  Queen's  Bench  Division  shews 
a  distinct  growth  in  the  charges  of  fraud. 
Neither  the  tombstone,  nor  Jonathan 
Lawrance's  litigation,  nor  the  deed  of 
compromise,  has  any  place  in  the  amended 
statement  of  claim  submitted  to  the 
Queen's  Bench  Division.  There  was,  how- 
ever, an  allusion  in  the  course  of  the 
argument  to  a  tombstone,  and  the  appel- 
lant's solicitor  is  careful  to  explain  that 
the  story  of  the  tombstone  was,  in  sub- 
stance, to  be  found  in  the  instructions  laid 
before  coimsel  to  settle  the  amendments ; 
but  he  is  unable  to  say  why  it  was  omitted 
from  the  proposed  amendments.  I  can  only 
draw  the  inference  either  that  it  was  not 
then  thought  of  sufficient  importance  to 
be  put  forward,  or  that  it  was  known  to 
be  incapable  of  proof.  The  story  of  the 
litigation  and  of  the  deed  of  compromise 
seems  to  be  of  later  origin,  and  to  owe  its 
existence  to  the  discussion  in  the  Queen's 
Bench  Division.  The  only  allegation  in 
the  statement  of  claim  then  prepared  was, 
that  John  Towneley  obtained  from  the 
solicitors,  and  destroyed,  "  the  evidence  of 
title  to  the  said  premises."  The  counsel 
who  was  resisting  the  application  to  amend 
argued,  upon  this,  that  the  best  thing  that 
could  happen  to  the  heirnat-law  would  be 
to  destroy  the  deeds.  What  was  the  answer 
given  by  the  counsel  for  the  plaintlfft 
He  said  that  the  case  had  been  argued  as 
if  the  documents  which  constituted  evi- 
dence of  title  must  have  been  deeds ;  but 
when  the  heir-at-law  claims  through  a 
pedigree,  as  Lawrance  did,  the  best  evi- 
dences of  title  are  the  certificates  of  births, 
deaths,  and  marriages.  Not  a  word  about 
actions  ending  in  a  deed  of  compromise 
by  which  the  ancestor  obtained  possession 
of  the  estate.  And  yet  the  destruction  of 
this  deed  is  one  of  the  most — indeed,  per- 
haps the  most — material  allegations  in  the 
present  statement  of  claim. 

The  main  point  to  which  the  learned 
Judges  in  the  Queen's  Bench  Division 
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directed  the  attention  of  the  appellant's 
counsel  was  the  apparent  impossibility  of 
bringing  forward  any  proof  of  such  a  ftuud 
as  that  alleged  to  have  been  committed  so 
far  back  as  the  year  1816.  As  to  this,  the 
learned  counsel  stated  that  reliance  would 
be  placed  on  one  Richardson,  who  was 
said  to  have  been  a  clerk  in  the  office 
of  the  solicitors  who  acted  for  Jonathan 
Lawrance.  Richardson  was  said  to  be  in 
America,  and  it  was  admitted  that  he  must 
at  that  time  have  been  probably  upwards 
of  ninety  years  of  age.  Extracts  were 
read  from  two  letters  of  his,  written  more 
than  thirty  years  ago,  to  certain  persons 
whose  connection  with  the  present  case 
did  not  appear,  referring,  apparently,  to 
some  claim  to  the  personal  property  of 
a  Lawrance,  and  offering  his  assistance  for 
a  5Z.  note.  But  these  letters  contained  no 
allusion  of  any  kind  to  any  fraud.  Then 
it  was  said  that  Richardson  had  made 
some  verbal  communications  to  somebody 
in  Court  "  in  connection  with  the  fraud." 
And  beyond  that  coimsel  could  not  go. 
On  the  materials  before  them  the  Queen's 
Bench  Division  thought  the  story  un- 
worthy of  serious  attention. 

Mr.  Justice  Stirling,  as  I  have  said, 
though  at  first  disposed  to  treat  the  alle- 
gations in  the  statement  of  claim  as  fiction, 
gave  the  plaintiff  an  opportunity  of  filing 
afiidavits.  The  affidavit  of  Colonel  Jaques 
was  accordingly  filed.  I  agree  with  the 
Court  of  Appeal  that  it  is  impossible  to 
conceive  anything  more  shadowy  or  un- 
satis&ctoiy  than  that  gentleman's  affidavit. 
It  does  not  shew  how  or  when  the  alleged 
fraud  came  to  be  discovered.  It  does  not 
shew — as  might  easily  have  been  done  if 
the  allegations  were  true — when,  and  in 
what  Court,  the  alleged  action  or  actions 
were  brought.  It  proffers  no  explanation 
of  the  strange  circumstance  that  Lebius 
Lawrance  never  enquired  or  never  learned 
what  his  father,  whose  heir  he  was,  died 
possessed  of.  There  is  no  reference  in  it 
to  Richardson,  nor  is  there  any  suggestion 
that  any  means  of  proving  the  appellant's 
allegations  can  be  found  in  any  other 
quarter. 

It  cannot  be  doubted  that  the  Court 
has  an  inherent  jurisdiction  to  dismiss  an 
action  which  is  an  abuse  of  the  process  of 
the  Court.    It  is  a  j  urisdiction  which  ought 
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to  be  very  sparingly  exercised,  and  only 
in  very  exceptional  cases.  I  do  not  think 
its  exercise  would  be  justified  merely  be- 
cause the  story  told  in  the  pleadings  was 
highly  improbable,  and  one  which  it  was 
difficult  to  believe  could  be  proved.  But 
the  Court  of  Appeal  did  not  proceed  on 
that  ground.  They  took  into  consideration 
all  the  circumstances  of  the  case.  We  have, 
to  begin  with,  a  statement  of  claim  which, 
if  it  discloses  a  concealed  fraud  within  the 
meaning  of  the  statute,  does  so  in  the 
barest  fiishion,  with  much  that  is  most 
material  left  vague  and  undefined  when 
there  ought  to  luive  been  distinctness  and 
precision.  Moreover,  this  is  not  the  first, 
but  the  third,  edition  of  a  statement  of 
claim  delivered  with  the  object  of  re- 
covering the  Towneley  estate ;  and  when 
we  review  the  history  of  the  litigation 
there  is  much  to  lead  to  the  belief  that 
important  allegations  now  made  were  an 
afterthought,  the  result  of  criticisms  of 
the  earlier  form  in  which  the  charges  of 
fraud  were  presented,  and  that  the  charges 
thus  raised  against  persons  long  dead  are 
wholly  incapable  of  proof.  These  impres- 
sions might  have  been  dissipated  by  the 
affidavits  filed  on  behalf  of  the  appellant ; 
but  they  have  not  been  so.  On  the  con- 
trary, I  think  they  have  been  strengthened. 
Both  in  what  it  says  and  in  what  it  does 
not  say,  Colonel  Jaques's  affidavit  confirms 
in  my  mind  the  impression  that  the  case 
has  not  a  solid  basis  capable  of  proof,  but 
that  the  story  told  in  the  pleadings  is  a 
myth,  which  has  grown  with  the  progress 
of  the  litigation,  and  has  no  substantial 
foundation.  For  these  reasons,  I  concur 
with  the  Court  of  Appeal  in  thinking  that 
the  action  is  an  abuse  of  the  process  of 
the  Court.  I  accordingly  move  your  Lord- 
ships that  the  judgment  appealed  from  be 
affirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Watson. — ^This  is  a  case  of  a  very 
unusual  character.  Your  Lordships  are 
of  opinion  that  its  circumstances  are  such 
as  to  justify  the  exceptional  treatment 
with  which  it  met  in  the  Court  of  Appeal. 
I  shall  endeavour,  without  entering  into 
minute  details,  to  indicate  the  reasons 
which  have  led  me  to  the  same  conclusion. 

At  the  time  when  this  suit  was  brought 


Digitized  by 


Google 


688 


CHANCERY  DIVISION. 


[N.S. 


Laicrcmcd  v.  Lord  AorreySt  H,L, 
on  the  Chancery  side  of  the  High  Court, 
more  than  seventy  years  had  elapsed  from 
the  date  at  which  the  title  alleged  by  the 
appellant  accrued ;  and,  during  the  whole 
of  that  period,  the  respondents  and  their 
predecessors  remained  in  the  undisturbed 
possession  of  the  lands  which  he  is  now, 
for  the  second  time,  and  upon  substantially 
the  same  grounds,  attempting  to  recover 
from  them.  It  is  sufficiently  obvious,  on 
the  face  of  the  previous  common  law 
action,  as  well  as  of  the  present  proceed- 
ings, that  the  appellant's  claim  is  barred 
by* the  Statute  of  Limitations,  unless  he 
can  shew,  in  terms  of  section  26,  that  he 
has  hitherto  been  fraudulently  deprived 
of  his  estate,  and  of  the  means  of  re- 
covering it. 

The  26th  clause  of  the  Act  reserves  no 
remedy  against  purchasers  for  value ;  but 
the  respondents  do  not  stand  in  that 
position ;  and  it  is  conceded  that  they  are 
affected  by  the  acts  of  their  ancestor, 
John  Towneley,  to  whom  the  frauds 
alleged  in  his  pleadings  are  imputed  by  the 
appellant.  But  it  is  not  any  and  eveiy 
fraud  which  will  eUde  the  provisions  of 
the  statute,  and  keep  alive  a  right  of 
action  for  recovery  of  the  lands.  In  order 
to  constitute  a  fraud  which  will  have  that 
effect,  these  statutory  requirements  must 
be  fulfilled.  In  the  first  place,  it  must  be 
a  fraud  which  has  deprived  the  plaintiff 
of  his  land ;  and,  in  the  second  place,  it 
must  be  a  concealed  fraud,  in  this  sense, 
that  it  was  not  only  unknown  to  the 
plaintiff,  and  to  those  through  whom  he 
derives  right,  but  could  not,  with  reason- 
able diligence,  have  been  discovered  by 
him  or  them  before  the  commencement  of 
the  twelve  years  immediately  preceding 
the  institution  of  his  suit.  The  onus  is, 
therefore,  upon  the  appellant  to  allege 
and  prove  that  the  fi'auds  of  which  he 
complains  were  of  such  a  nature,  or  weie 
perpetrated  in  such  circumstances,  that 
neither  he  nor  his  predecessors  entitled 
for  the  time  being  could  have  come  to  the 
knowledge  of  them,  by  the  exercise  of 
reasonable  diligence,  during  the  fifty-nine 
years  which  followed  the  death  of  his 
great-grandfiither,  Jonathan  Lawrance,  in 
1816. 

In  my  opinion,  a  plaintiff  who  desires 
to  avail  himself  of  the  provisions  of  section 


26  is  not  released  from  the  ordinary  rule 
of  pleading  applicable  to  cases  of  fraud, 
which  was  thus  expressed  by  Lord  Chan- 
cellor Selbome  in  WaUing/ord  v.  The 
Mutual  Society  (8).  "  General  allegations, 
however  strong  may  be  the  words  in 
which  they  are  stated,  are  insufficient  to 
amount  to  an  averment  of  fraud  of  which 
any  Court  ought  to  take  notice."  It  is 
not  a  sufficient  compliance  with  the  rule 
to  state  facts  and  circumstances  which 
merely  imply  that  the  defendant,  or  some 
one  for  whose  action  he  is  responsible, 
did  commit  a  fraud  of  some  kind.  There 
must  be  a  probable,  if  not  necessary, 
connection  between  the  fraud  averred 
and  the  injurious  consequences  which  the 
plaintiff  attributes  to  it ;  and  if  that  con- 
nection is  not  sufficiently  apparent  from 
the  particulars  stated,  it  cannot  be  supplied 
by  genecal  averments.  Facts  and  circum- 
stances must  in  that  case  be  set  forth, 
and  in  every  genuine  claim  are  capable  of 
being  stated,  leading  to  a  reasonable  in- 
ference that  the  fraud  and  the  injuries 
complained  of  stood  to  each  other  in  the 
relation  of  cause  and  effect. 

When  a  plaintiff,  in  order  to  escape 
from  the  Statute  of  Limitations,  brings 
charges  of  concealed  fraud,  for  the  fii^ 
time,  at  a  distance  of  seventy  years,  it 
appears  to  me  that  the  duty  of  making  a 
full  and  candid  statement  is  specially 
incumbent  upon  liim.  And  unless  the 
nature  of  the  frauds  alleged  is  in  itself 
calculated  to  suggest  the  improbability  of 
their  being  discovered  by  ordinary  re- 
search, it  is  equally  his  duty  to  state  the 
considerations  to  which  he  ascribes  his  ig- 
norance of  their  existence.  The  amount 
and  kind  of  explanatory  statement  re- 
quired in  order  to  impart  relevancy  to 
such  charges  will  necessarily  vary  accord- 
ing to  circumstances.  But  I  have  rarely 
seen  a  case  in  which  fulness  and  candour 
of  statement  were  more  imperatively  re- 
quired than  in  the  present;  and  I  have 
met  with  no  other  case  in  which  both 
were  so  studiously  withheld.  The  appel- 
lant argued,  as  might  have  been  expected, 
that  he  could  not  make  a  fuller  statement 
without  detailing  his  evidence.  That  is 
the   usual  excuse  put  forward  when  an 

(8)  50  Law  J.  Rep.  CP.  49;  Law  Rep. 
5  App.  Cas.  685. 
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attempt  is  made  to  launch  a  tentative 
charge  of  fraud,  in  vague  and  general 
terms ;  and  it  rests  on  no  better  founda- 
tion than  the  &Ilacious  assumption  that  a 
statement  of  facts  and  circumstances  ad- 
mitting of  proof  is  the  same  thing  with  a 
statement  of  the  evidence  required  to  sub- 
stantiate them. 

I  purposely  avoid  particular  criticism  of 
the  defects  of  averment  which  I  find  in 
the  appellant's  statement  of  claim.  One 
observation  I  think  it  right  to  make,  and 
it  is  this  :  that  his  averments,  so  fjax  from 
excluding,  seem  to  me  to  point  directly  to 
the  inference  that  the  alleged  frauds  (if 
they  ever  were  committed)  could,  with 
due  diligence,  have  been  easily  discovered 
at  any  time  after  the  news  of  Jonathan 
Lawranoe's  death  became  known  to  his 
relatives  in  America.  Stripped  of  its 
general  assertions,  which  are  of  no  rele- 
vancy, the  statement  of  claim  presents  to 
my  mind  a  tissue  of  improbabilities  which 
ought  not  to  be  sent  to  proof. 

Such  being  the  opinion  which  I  enter- 
tain with  respect  to  the  character  of  the 
appellant's  allegations,  I  concur  with  the 
Court  of  Appeal  in  thinking  that  the 
present  action  is  in  the  strictest  sense  of 
the  words  vexatious  and  oppressive.  With 
a  view  to  that  result,  it  is  legitimate  to 
examine  not  only  the  pleadings  in  this 
suit,  but  the  whole  probabilities  of  the 
case,  and  the  judicial  history  of  the  claim, 
from  first  to  last,  which  is  a  very  singular 
and  suggestive  one.  These  considerations 
satisfy  me  that  the  order  appealed  from 
ought  to  be  sustained,  not  in  pursuance 
of  any  Order  or  rule,  but  in  virtue  of  the 
inherent  jurisdiction  of  the  Coiut  to  pre- 
vent abuse  of  its  procedure. 

Lord  Macnaghten. — I  concur. 

Order    appealed  from  affirmed,   and 
appeal  dismissed  with  costs. 

Solicitors— H.  Thomas,  for  appellant ;  Witham, 
liimbert  &  Uoskell,  for  respondents. 
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Cotton,  L.J. 

BOWEN,  L.J.    I  T 

Fry  L  J        ^  ^^  THOMPSON. 

1890* 
June  25. 

Charity — Beqitestto — C&iporation  Bonds 
— Charge  on  Surplus  Borough  Fund — Pure 
Personalty  —  Mortmain  Act  (9  Geo,  2. 
c.  36). 

A  diarge  upon  a  borough  fund  existing 
either  under  the  Municipal  Corporations 
Act,  1835,  s.  92,  or  Hie  Municipal  Corpo- 
rations Act,  1882,  Part  VI I,,  and  partly 
arising  froTii  rents  of  real  estate  and  partly 
from  other  sources,  is  a  charge  on  the  sur- 
plus remaining  in  the  hands  of  Hie  corpo- 
ration after  the  payments  directed  by  tJis 
Acts  have  been  satisfied,  and  does  not  givj 
the  holder  an  interest  in  land  within  9 
Geo.  2.  c.  36. 

A  mortgage  was  created  on  a  district  fund 
under  an  Act  which  did  not  expressly  in- 
corporate section  176  of  the  Public  Health 
Act,  1875,  which  directs  that  surplus  lands 
shall  be  sold  and  Hie  proceeds  applied  to- 
wards the  discharge  by  means  of  a  sinking 
fund,  or  otherwise,  of  any  principal  moneys 
which  may  be  borrowed  upon  the  security 
of  the  district  fund : — Held,  without  ex- 
pressing any  opinion  whether  or  not  section 
175  might  apply  if  the  district  fund  had 
been  in  part  constituted  of  Xhe  proceeds  of 
sale  of  surplus  land,  that  tJiere  was  no  evi- 
dence that  the  corporation  had  any  surplus 
lands,  and  that  the  mortgage  was  not  a 
charge  upon  an  interest  in  land  within 
9  Geo,  2.  c.  36. 

Decision  of  Stirling,  J.  {reported  ante^ 
p.  249),  on  Oiese  points  reversed. 

This  was  an  appeal  from  that  part  of 
the  decision  of  Stirling,  J.  (reported  ante, 
p.  249),  by  which  he  held  that  certain 
corporation  bonds  were  impure  personalty 
and  could  not  be  given  to  charity. 

The  bonds  in  question  were  as  follows  : — 
1.  A  mortgage  of  the  Dewsbury  Cor- 
poration for  500^.,  dated  the  7th  of  Oc- 
tober, 1878,  and  expressed  to  be  made 
under  the  Batley  Corporation  Waterworks 
Act,  1871,  and  the  Dewsbury  and  Heck- 
mondwike  Waterworks  Act,  1876,  and  to 
be  a  mortgage  of  the  share  and  interest  of 
4T 
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the  mayor,  aldermen,  and  burgesses  in 
the  rates,  rents,  and  moneys  to  be  received 
in  respect  or  by  means  of  the  waterworks 
of  the  Dewsbury  and  Heckmondwike 
Waterworks  Board,  and  also,  as  a  col- 
lateral security,  the  borough  rates  and 
borough  fund  or  general  district  rate  and 
public  water  rates  of  the  said  borough. 
By  the  Act  of  1876,  section  111,  the  cor- 
poration were  empowered  to  charge  the 
borough  fund  as  a  collateral  security. 
With  reference  to  the  borough  fund,  the 
town  clerk  deposed  as  follows  :  "  The  cor- 
poration is  seized  or  possessed  of  the  fol- 
lowing hereditaments  and  real  estate — 
that  is  to  say,  (a)  the  Town  Hall,  now  in 
course  of  construction  upon  freehold  land 
acquired  by  the  corporation  for  the  pur- 
pose;  also  the  borough  offices  of  Dews- 
bury,  held  by  the  corporation  for  an  un- 
expired term  of  years  under  a  lease  thereof 
granted  to  the  said  corporation ;  some 
portions  of  the  borough  offices,  which  are 
not  required  or  constantly  used  by  the 
corporation  for  their  own  use  or  that  of 
their  officers,  are  sublet  by  the  corporation 
to  the  School  Board,  the  Waterworks 
Board,  and  the  Chamber  of  Commerce  of 
Dewsbury,  as  yearly  tenants  thereof  at 
certain  rents,  which  rents  are  paid  to  the 
treasurer  of  the  corporation,  and  are  by 
him  carried  to  the  credit  of  the  account 
of,  and  form  part  of,  the  borough  fund." 

The  Dewsbury  borough  fund  exists  by 
virtue  of  the  Municipal  Corporations  Act, 
1835  (5  &  6  Wm.  4.  c.  76),  s.  92  (1). 

(1)  Tlie  Municipal  Corporations  Act,  1835, 
section  1)2,  provides  that  the  rents  and  profits 
of  all  hereditaments,  and  the  interest,  dividend?, 
and  annual  proceeds  of  all  moneys,  dues,  chattels, 
and  valuable  securities  belonging  to  any  cor- 
porate body,  shall  be  carried  to  the  account  of 
a  fund  to  be  called  the  "  borough  fund  "  ;  and 
sich  fund,  subject  to  the  payment  of  any  lawful 
debt  due  from  such  corporate  body  to  any  per- 
son, contracted  before  the  9th  of  September, 
1835,  and  unredeemed,  and  saving  all  rights, 
interests,  claims,  or  demands  of  all  persons  or 
bodies  corporate  in  or  upon  real  or  personal 
estate  of  any  body  corporate  by  virtue  of  any 
proceedings  either  at  law  or  in  equity  which 
have  been  already  instituted,  or  which  may 
hereafter  be  instituted,  or  by  virtue  of  any 
mortgage  or  otherwise,  shall  be  applied  to 
various  specified  purposes,  including  the  pay- 
ment of  the  salaries  of  the  mayor,  recorder,  and 
other  officers,  and  in  case  the  borough  fund 
shall  be  more  than  sufficient  for  the  purposes 


2.  A  mortgage  of  the  Bradford  Cor- 
poration for  400^.,  dated  the  1st  of  April, 
1887,  and  expressed  to  be  made  under  the 
Bradford  Improvement  Act,  1850,  and  in 
exercise  of  all  other  powers  vested  in  the 
said  corporation  or  enabling  them  in  that 
behalf,  and  to  be  a  mortgage  of  the  borough 
fund  of  the  said  borough,  and  the  rates, 
rents,  and  profits,  and  other  moneys  form- 
ing such  borough  fund,  or  arising  or  ac- 
cruing from  the  said  borough  fund. 

The  Bradford-  Improvement  Act,  1850, 
constituted  the  corporation  the  local 
board  of  health ;  but  it  did  not  authorise 
them  to  charge  the  borough  fund.  The 
corporation  were,  however,  authorised,  as 
the  local  authority,  to  charge  the  borough 
fund  by  the  Tramways  Act,  1870,  and  by 
a  provisional  order  obtained  thereunder 
from  the  Board  of  Trade. 

The  town  clerk  deposed  that  the  cor- 
poration were  seized  and  possessed  of, 
inter  alia,  the  following  real  or  leasehold 
property :  the  Town  Hall  of  Bradford,  the 
markets  and  market-places  situate  in 
Bradford  acquired  by  the  corporation 
under  the  Bradford  Corporation  Act, 
1866,  and  certain  surplus  lands  acquired 
by  the  said  corporation  for  the  purpose  of 
effecting  an  enlargement  of  the  Town 
Hall  and  improvements  of  the  streets  in 
the  said  borough,  but  which  had  not  yet 
been  used  for  that  purpose,  and  in  the 
meantime  were  let  to  several  persons  as 
tenants  of  the  said  corporation  at  yearly 
or  other  rents. 

The  Bradfoixi  borough  fund  exists  by 
virtue  of  the  Municipal  Corporaticms  Act, 
1882  (45  k  46  Vict.  c.  66),  Part  VII.,  the 
provisions  of  which  are  substantia] ly  the 
same  as  those  of  section  92  of  the  Act  of 
1835. 

3  and  4.  Two  mortgages  of  the  Wake- 
field Corporation  for  500^.,  dated  respec- 
tively the  10th  of  May,  1881,  and  the  9th 
of  December,  1884,  and  respectively  ex- 
pressed to  be  made  under  the  Wakefield 
Corporation  Waterworks  Act,  1880,  and 
to  be  mortgages  of  the  share  and  interest 
of  the  mayor,  aldermen,  and  burgesses  in 
the  revenues  to  be  received  in  respect  or 

aforesaid,  the  surplus  thereof  shall  be  applied 
under  the  direction  of  the  council  for  the  public 
beneat  of  the  inhabitants  and  the  improvement 
of  the  borough. 
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by  means  of  the  waterworks  authorised 
by  the  said  Act,  and  also  as  a  collateral 
secoiity  the  general  district  rates  and  dis- 
trict fund  of  the  said  borough.  By  section 
58  of  the  aforesaid  Act,  "  fbr  securing  re- 
payment of  moneys  borrowed  under  the 
authority  thereof,  the  said  corporation 
may  mortgage  the  water  revenues  and 
the  district  fund  and  general  district  rate, 
or  either  of  them."  With  reference  to  the 
district  fund,  the  town  clerk  deposed  that 
it  consisted  '*  of  the  income  and  profits 
accruing  from  the  various  undertakmgs  of 
the  corporation,  the  proceeds  of  the  said 
general  district  rate,  contributions  from 
the  county  authority  and  from  the  Govern- 
ment in  respect  of  the  maintenance  of 
main  roads,  and  the  rent  of  a  cottage,  the 
site  of  which  with  other  surplus  lands  was 
acquired  by  the  corporation  under  the 
Public  Health  Act,  1875  (38  <k  39  Vict. 
c.  55),  for  the  purposes  of  their  sanitary 
department  or  undertaking. 

These  mortgages  or  bonds  were  the 
property  of  John  Robert  Thompson,  who, 
by  his  will,  gave  several  pecuniary  legacies 
to  charitable  institutions,  which  he  directed 
shoidd  be  paid  exclusively  out  of  such  part 
of  his  personal  estate  as  might  be  legally 
bequeathed  for  charitable  purposes. 

The  further  facts  of  the  case  are  set  out 
in  the  report  of  the  case  before  Stirling, 
J.,  ante,  p.  249. 

Cozena-Hardy,  Q.C,  and  Svnvfen  Eady, 
for  the  appellants,  charitable  legatees. — 
With  regai^  to  the  Dewsbury  and  Brad- 
ford bonds,  they  are  charges  on  the  re- 
spective borough  funds.  Those  funds  re- 
spectively exist  by  virtue  of  the  Municipal 
Corporations  Act,  1835,  section  92,  and 
the  Municipal  Corporations  Act,  1882,  the 
provisions  of  the  Acts  with  respect  to 
the  borough  fund  being  similar.  Out  of  the 
fund  certain  payments  mentioned  in  the 
92nd  section  have  to  be  made,  and,  when 
they  are  satisfied,  power  is  given  to  the 
corporation  to  apply  the  surplus,  if  any, 
for  the  benefit  of  the  inhabitants  of  the 
borough.  The  charge  is  not  on  the  borough 
fund  generally,  but  on  the  balance  after 
payment  of  the  sums  specified  in  the 
schedule,  and  it  does  not  confer  on  the 
mortgagee  any  right  to  go  upon  the  land 
or  to  take  rents  from  the  tenants.     It  is 
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analogous  to  a  charge  upon  a  railway 
which  gave  to  the  mortgagee  an  interest 
in  the  net  result,  and  was  held  in  AUree 
V.  Hawe  (2)  not  to  give  the  mortgagee  an 
interest  in  land  within  9  Geo.  2.  c.  36. 
The  saving  clause  in  section  92  of  the  Act 
of  1835  as  to  rights,  interests,  claims,  or 
demands  of  any  persons  in  or  upon  any 
real  or  personal  estate  of  any  body  cor- 
porate by  virtue  of  any  proceedings  at  law 
or  equity  which  have  been  already  insti- 
tuted, or  which  may  hereafter  be  insti- 
tuted, or  by  virtue  of  any  mortgage  or 
otherwise,  applies  to  rights  existing  at  the 
time  of  the  passing  of  the  Act,  and  does 
not  give  a  mortgagee,  in  the  case  of  mort- 
gages created  after  the  Act  came  into 
operation,  any  right  against  the  land. 
The  charge  here  is  on  the  floating  balance, 
not  on  the  sources  of  the  fund ;  and  the 
case  is,  therefore,  distinguishable  from  In 
re  David;  Btickley  v.  The  Royal  National 
Life-boat  Institution  (3). 

The  Wakefield  mortgages  are  charged 
upon  the  district  fund  under  the  W^e- 
field  Corporation  Act,  1880.  That  fund 
is  not  fed  by  the  rents  and  profits  of  land. 
Section  175  of  the  Public  Health  Act, 
1875,  which  empowers  any  local  authority 
for  the  purposes  of  the  Act  to  purchase 
or  take  on  lease,  sell,  or  exchange,  whether 
situated  within  or  without  their  district, 
and  requires  that  siurplus  lands  shall  be 
sold,  and  the  proceeds  of  such  sale  shall 
be  applied  towards  discharge,  by  a  sinking 
fund  or  otherwise,  of  any  principal  moneys 
which  have  been  borrowed  on  the  security 
of  the  district  fund,  is  not  expressly  incor- 
porated in  the  Act  of  1880,  although  other 
sections  are ;  and,  therefore,  it  does  not 
apply.  Moreover,  there  is  no  evidence 
that  any  part  of  the  district  fund  arises 
from  the  proceeds  of  sale  of  surplus  lands. 
These  mortgages,  therefore,  are  not  charges 
on  any  interest  in  land  within  9  Geo.  2. 
c.  36. 

C.  Browne,  for  the  residuary  legatees 
under  the  will. — ^The  Dewsbury  and  Brad- 
ford mortgages  are  charged  on  the  borough 
fund — that  is,  they  are  charges  upon  that 
which  constitutes  the  fund,  and,  as  this 

(2)  47  Law  J.  Eep.  Chacc,  8G3;  Law  Bep. 
9  Ch.  D.  337. 

(3)  Ante,  p.  87 ;  Law  Rep.  43  Ch.  D.  27. 
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includes  the  rents  of  real  and  leasehold 
property,  the  charges  are  interests  in  land 
within  9  Geo.  2.  c.  Z^^Brook  v.  Badley 
(4).  Marsh  v.  The  Attorney-General  (5), 
which  is  rather  against  us,  was  not  ap- 
proved in  Brook  v.  Badley  (4).  The  right 
of  a  mortgagee  of  the  borough  fund  to 
enforce  his  security  is  expressly  pre- 
served by  the  saving  clause  in  section  92 
of  the  Act  of  1835,  and  one  of  those  rights 
would  be  a  right  against  the  land. 

[BowKN,  L.J.,  referred  to  Arnold  v.  The 
Mayor  of  Gravesend  (6)  and  TJie  Attorney- 
General  v.  The  Mayor  of  Newcastle  (7).] 

The  Wakefield  mortgages  are  charged 
upon  the  district  fund.  Section  209  of 
tlie  Public  Health  Act,  1875,  provides  for 
the  constitution  of  the  district  fund.  Sec- 
tion 175  of  that  Act,  although  it  is  not 
expressly  incorporated  in  the  Wakefield 
Waterworks  Act  of  1880,  would  apply  to 
these  mortgages;  it  expressly  requires 
that  surplus  lands  of  the  corporation  shall 
be  sold,  and  the  proceeds  shall  be  applied 
towards  the  discharge  of  mortgages  on  the 
district  fund.  These  mortgages  are,  there- 
fore, charged  on  a  fund  partly  constituted 
of  the  proceeds  of  sale  of  real  estate,  and 
are,  therefore,  interests  in  land  within 
9  Geo.  2.  c.  36. 

F,  lloare  Colt^  for  the  trustees  of  the 
will. 

OoTTOX,  L.J. — ^This  is  an  appeal  from 
Mr.  Justice  Stirling  with  regaitl  to  certain 
bonds  of  three  municipal  corporations, 
which  he  has  held  to  ci-eate  an  interest 
in  land  within  the  Act  9  Geo.  2.  c,  36. 
1  do  not  use  the  expression  "impure 
personalty  "  or  "  personalty  savouring  of 
realty,"  for  what  the  Act  speaks  of  is  an 
interest  or  interests  in  land,  or  a  charge  or 
incumbrance  affecting  land. 

The  Bradford  bond  and  Dewsbury  bond 
r3ally  come  within  the  same  class,  although 
oae  is  a  charge  on  the  borough  fund  of 
the  corporation  under  tlie  Municipal  Cor- 
poiations  Act,  1835  (5  cfc  6  Will.  4.  c.  76), 

(4)  37  Law  J.  Rep.  CLanc.  881;  Law  Rep. 
3  Clianc.  672. 

(5)  2  Jo.  &  H.  Gl :  30  Law  J.  R  »p.  Chanc.  253. 
(»;)  2  Kay  &  J.  574  ;  2.5  Law  J.  Rep.  Chanc. 

630. 

(7)  58  Uw  J.  Rep.  Q.R.  oG8 ;  Law  Rep.  23 
Q  U.  D.  492,  498. 


and  the  other  on  the  borough  fund  under 
the  Municipal  Corporations  Act,  1882 
(45  <fe  46  Yict.  c.  50);  that  makes  no 
practical  difference,  as  the  provisions  of 
the  two  statutes  as  to  the  borough  fund 
are  substantially  the  same.  Now,  althoagh 
the  Dewsbury  bond  and  the  Bradford  bond 
charge  other  things  besides  the  borough 
fund,  the  respondents  rely  solely  upon  the 
fact  that  they  charge  the  borough  fund. 
They  urge  that  the  borough  fund  consists 
in  part  of  rents  arising  from  real  estate, 
and  that  a  mortgage  of  it  is  therefore  an 
interest  in  or  a  charge  upon  land  within 
the  meaning  of  9  Geo.  2.  c.  36.  Now,  the 
borough  fund  no  doubt  does,  to  a  certain 
extent,  arise  from  rents  of  land ;  but  what 
is  to  be  done  with  them  when  they  become 
part  of  the  borough  fund  1  In  my  opinion, 
the  Act  of  5  &  6  Will.  4.  c.  76.  s.  92,  im- 
poses a  statutory  duty  upon  those  who 
administer  the  corporation  funds  to  apply 
the  borough  fund  for  the  purposes  there 
mentioned ;  and  although  there  is  in  that 
section  a  saving  clause  in  favour  of  persons 
claiming  under  any  mortgage,  it  is,  in  my 
opinion,  only  a  saving  of  the  rights  of  those 
who,  at  the  time  of  the  passing  of  the  Act, 
had  charges,  with  the  rights  e^Ssting  under 
which  the  Legislature  did  not  think  it  just 
to  interfere.  A  saving  clause,  as  a  general 
rule,  is  not  intended  to  give  power  to  n 
corporation  or  body  to  do  something  which 
they  could  not  otherwise  do,  but  to  pre- 
vent the  enactment  from  interfering  with 
rights  already  acquired.  On  the  true  con- 
struction of  these  bonds  they  do  not,  in 
my  opinion,  purport  to  charge  the  borough 
fund  before  the  duties  mentioned  in  sec- 
tion 92  are  performed  by  the  corporation. 
The  object  of  the  Acts  under  which  the 
Corporations  of  Bradford  and  Dewsbuiy 
gave  the  bonds  which  are  before  us  was 
to  enable  them  to  do  what  they  otherwise 
could  not  do — namely,  to  charge  before- 
hand that  portion  of  the  borough  fund 
which  in  each  year  would,  after  satisfying 
the  liabilities  imposed  by  section  92,  remain 
in  their  hands  to  be  applied  for  the  benefit 
of  the  inhabitants  and  the  improvement 
of  the  borough.  I f  a  power  were  not  given 
to  charge  that  surplus  beforehand,  it  might 
be  said — and,  as  I  think,  correctly — that 
the  corporation  could  not,  until  it  arose, 
determine  how  it  was  to  \x  applied  for  the 
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benefit  of  the  borough.  The  funds,  then, 
being  only  charges  on  the  surplus  remaiii- 
ing  in  the  hands  of  the  corporation  after 
they  have  satisfied  the  purposes  pointed 
out  in  section  92,  the  case  comes  within 
the  principle  of  Aitree  v.  Hawe  (2),  and, 
in  my  opinion,  these  bonds  do  not  give 
the  holder  any  interest  in  land  within  the 
meaning  of  9  Geo.  2.  c.  36.  The  case 
stands  on  precisely  the  same  footing  under 
the  Municipal  Corporations  Act,  1882. 
This  disposes  of  the  Bradford  and  the 
Dewsbury  bonds. 

Then  as  to  the  bonds  of  the  Wakefield 
Corporation.  The  only  point  laid  hold  of 
with  regard  to  them  is  that  they  charge 
the  district  fund  of  the  borough,  and  it  is 
said  that  this  makes  a  charge  upon  land 
or  an  interest  in  land  within  the  meaning 
of  the  Act  of  9  Geo.  2.  c.  36.  What  is 
relied  upon  principally — and  it  seemed  to 
me  at  fii-st  sight  to  be  a  strong  point  in 
favour  of  the  respondents — is  section  175 
of  the  Public  Health  Act,  1875,  which 
declares  that  the  sm*plus  lands — that  is 
to  say,  lands  that  the  corporation  have 
acquired,  but  do  not  require  for  the  pur- 
poses of  the  Act — shall  be  sold,  and  the 
money  arising  from  the  sale  shall  be  ap- 
plied towards  discharging  and  paying  off 
the  money  that  has  been  borrowed  on  the 
security  of  the  fund  or  rate  applicable  for 
the  general  purposes  of  the  Act,  or,  if  no 
principal  moneys  are  outstanding,  shall  be 
carried  to  the  account  of  such  fund  or  rate 
— that  is,  the  district  fund  and  the  general 
district  rates.  There  may  be  a  grave  ques- 
tion, which  I  do  not  think  it  is  necessary 
to  answer  on  the  present  occasion,  whether, 
where  an  Act  of  Parliament  dii-ects  land 
to  be  sold,  any  charge  on  the  money 
arising  from  the  sale  of  that  land  can  ever 
enable  the  holder  of  the  charge  to  take  the 
land.  Where  no  charge  is  given  except 
upon  the  proceeds  of  sale  of  land  which  an 
Act  of  Parliament  directs  to  be  sold  and 
converted  into  money,  can  that  charge  be 
a  charge  or  interest  in  land  within  the 
meaning  of  9  Geo.  2.  c.  36  %  That  point 
may  hereafter  have  to  be  decided ;  but  it 
lies  on  the  respondents  to  shew  that  this 
is  an  interest  in  land  or  a  charge  upon 
land.  How  can  they  shew  that  %  They 
must  shew  that  there  is  land  which  comes 
within  the  purview  of  section  175,  and  the 
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proceeds  of  which  are  to  be  applied  in  pay- 
ment of  these  bonds.  It  does  not  appear 
from  the  evidence  that  there  is  any  surplus 
land,  unless  the  cottage  is  to  be  taken  as 
such.  The  cottage  now  seems  to  be  em- 
ployed for  the  purposes  of  the  corporation, 
and  we  cannot,  in  the  absence  of  distinct 
evidence,  hold  tliat  it  is  land  which  ought 
to  have  been  sold  and  the  pi'oceeds  brought 
into  the  district  fund. 

Another  contention  was  raised  by  Mr. 
Cozens-Hardy,  that  section  1 75  is  not  in- 
corporated with  the  special  Act  of  the 
Wakefield  Corporation.  But  there  is  a 
question — ^upon  which,  as  it  has  not  been 
fully  argued,  I  give  no  opinion — whether 
this  is  not  a  general  section,  which,  with- 
out being  incorporated,  would  apply  to  all 
lands  bought  by  the  corporation  and  not 
required  for  its  objects. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
The  question  with  regard  to  all  these  bonds 
is  the  question  which  the  Lord  Justice 
Cotton  has  enunciated — namely,  whether 
they  constitute  an  interest  in,  or  charge 
on,  land  within  the  statute  9  Geo.  2.  c.  36. 
We  may  divide  them  into  two  classes — 
the  Dewsbury  and  Bradford  bonds,  and 
the  Wakefield  bond.  The  Dewsbury  bond 
was  given  under  the  authority  of  section 
111  of  the  Dewsbury  Waterworks  Act, 
1876,  which  authorises  the  Dewsbury  Cor- 
poration to  create  a  collateral  security  on 
the  borough  fund.  What  does  that  enable 
them  to  do  ]  The  borough  fund  exists  by 
virtue  of  section  92  of  the  Municipal  Cor- 
porations Act,  1835,  and  the  character  of 
the  fund  is  shewn  by  that  section.  It  is 
a  fund  which  may  arise  partly  from  rents ; 
for  if  the  corporation  has  real  property 
producing  rent,  the  rents  are  to  be  carried 
to  that  fund.  Out  of  that  fund,  certain 
payments  specified  by  the  section  which 
are  vital  to  the  existence  of  the  corporation 
have  to  be  satisfied,  and  the  surplus  is  to 
be  applied  for  the  public  benefit  of  the 
inhabitants  and  the  improvement  of  the 
borough.  Is  it,  then,  intended  by  sec- 
tion 111  of  the  Dewsbury  Waterworks 
Act  of  1876  to  enable  the  creditor  who 
lends  money  upon  the  collateral  security 
of  the  borough  fund  to  get  a  charge  upon 
the  rents  of  the  real  property  of  the  cor- 
poration before  they  pajss  into  the  fund^ 
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and  before  the  statutory  purpases  which 
are  created  by  section  92  of  the  Municipal 
Corporations  Act  have  been  satisfied  %  It 
is  to  my  mind  impossible  to  suppose  that 
such  was  the  intention  of  the  Legislature. 
All,  therefore,  that  is  charged  by  the 
bonds,  and  the  only  thing  in  which  an 
interest  is  created  by  them,  is  the  surplus 
which  from  time  to  time  may  exist  or  may 
not  exLst,  and  which  exists  only  if  the  fund 
is  more  than  sufficient  for  the  statutory 
purposes  which  are  made  a  piimary  charge 
upon  it  by  the  Municipal  Corporations 
Act.  The  charge  is  not  a  charge  upon 
the  corporate  property,  but  simply  a 
charge  upon  a  floating  balance  such  as 
was  alluded  to  by  Lord  Justice  Fry  at  the 
end  of  his  judgment  in  BuLckhy  v.  The 
Royal  National  Lifeboat  Institution  (3). 
It  is  the  primary  duty  of  the  corporation 
to  apply  this  fund  in  satisfying  the  ordi- 
nary municipal  w^ants,  and  it  is  impossible, 
therefore,  that  a  receiver  could  be  ap- 
pointed of  the  rents.  That  disposes  of 
the  Dewsbury  and  Bradford  bonds. 

The  Wakefield  bonds  were  given  under 
section  58  of  the  Wakefield  Waterworks 
Act,  which  enables  the  corporation  to 
mortgage  the  district  fund,  and  incorpo- 
rates with  regard  to  the  mortgage  of  the 
district  fund  the  provisions  contained  in 
sections  236  to  239  of  the  Public  Health 
Act,  1875.  The  district  fund  is  fed  by 
realty  because  the  proceeds  of  the  sale  of 
surplus  land  are  to  be  paid  into  it. 
Whether  by  reason  of  this  a  charge  on 
the  district  fund  creates  an  interest  in  or 
a  charge  upon  land  may  be  open  to  doubt. 
It  is  not  necessary  to  decide  the  point  in 
the  present  case,  and  I  reserve  to  myself 
the  full  right  to  consider,  when  the  proper 
occasion  arises,  the  question  whetlier  it  is 
possible  to  treat  as  an  interest  in  land  a 
security  which  only  affects  a  fund  arising 
in  part  from  the  sale  of  land  wliich  the 
statute  directs  to  be  sold.  That  question 
does  not  arise  unless  section  175  is  a  sec- 
tion which  we  can  treat  as  bearing  on 
those  mortgages.  Mr.  Cozens-IIardy  says 
it  is  not  incorporated  with  the  Wakefield 
Waterworks  Act.  It  Ls  not  incorporated 
in  terms,  but  I,  like  Lord  Justice  Cotton, 
somewhat  doubt  w^hether  it  is  not  a 
general  provision  that  would  apply  to 
these  mortgages  without  express  incorpo- 


ration. But  the  respondents  are  met  by 
another  difficulty.  Section  175  can  only 
be  invoked  by  them  if  there  is  surplus 
land,  and  it  seems  to  me  that  their  case 
breaks  down  because  there  is  no  proof 
that  there  is  any  surplus  land. 

I  will  say  nothing  more  except  to  men- 
tion that  I  entirely  agree  with  Lord 
Justice  Cotton  in  holding  that  in  the 
saving  clause  in  section  92  the  words  "  by 
virtue  of  any  mortgage"  apply  only  to 
existing  rights  and  not  to  prospective 
ones.  That  point  seems  to  me  to  have 
been  decided  by  Vice-Chancellor  Wood 
in  the  case  of  Arnold  v.  The  Mayor  of 
Gravesend  (6),  and  his  view  has  been 
lately  affirmed  in  The  Attorney-General  v. 
The  Mayor  of  Newcastle  (7). 

I  agree  that  the  judgment  below  must 
be  reversed  as  regards  the  four  bonds  be- 
fore us. 

Fry,  L.J. — I  also  find  myself  unable 
to  agree  with  the  decision  of  the  learned 
Judge.  The  questions  in  controversy 
have  been  ranged  aroimd  two  funds,  the 
one  the  borough  fund  of  a  municipal 
corporation,  and  the  other  a  district  fund 
created  under  the  Public  Health  Act, 
1875,  and  the  question  in  each  case  is 
whether  a  charge  on  the  fund  is  or  is  not 
an  interest  in  land  or  a  charge  upon  an 
interest  in  land  ] 

Now  with  regard  to  the  borough  fund 
I  must  express  my  doubt  whether  in  any 
case  a  charge  on  a  fund  which  gives  no 
right  to  go  on  anything  except  the  money 
when  it  has  gone  into  the  fund  ever  can 
be  a  charge  upon  real  estate.  It  appears 
to  me  that  money  which  comes  from  land 
in  the  form  of  rent,  when  it  has  been  paid 
into  a  bank  or  otherwise  been  realised  in 
the  form  of  cash,  is  pmre  personal  property ; 
and  although  a  charge  on  that  money  if 
it  gives  in  addition  a  right  of  going  upon 
the  land  may  be  a  charge  on  realty,  I  at 
least  express  a  doubt  whether  a  simple 
charge  on  the  money  when  it  has  fallen 
into  the  fund  ever  can  be  an  interest  in 
realty.  But  it  is  not  necessary  to  decide 
that  point,  for  in  the  present  case  it  ap- 
pears to  me  tliat  a  charge  on  the  borough 
fund  of  a  municipal  corpoi-ation  is  only  a 
charge  on  the  surplus  balance  of  a  fund, 
arising  no  doubt  partly  out  of  the  rents 


Digitized  by 


Google 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


Vol.  69,] 

In  re  Thompson,  A^p. 
and  profits  of  land,  and  partly  out  of  other 
sources,  which  from  time  to  time  remains 
after  numerous  payments  have  been  made 
out  of  the  fund.  The  balance  of  the  fund 
after  the  application  of  part  of  it  to  prior 
charges  is,  in  my  opinion,  pure  personalty, 
and  the  person  who  is  entitled  to  that  and 
nothing  more  has  no  interest  in  the  land. 

Mr.  Browne  argued  that  the  saving 
clause  in  section  92  of  the  Municipal  Cor- 
porations Act,  1836,  which  saves  the  rights 
of  all  persons  and  bodies  corporate  in  or 
upon  any  real  or  personal  estate  of  any 
body  corporate  by  virtue  of  any  proceed- 
ing instituted  before  or  after  the  passing 
of  the  Act,  "or  by  virtue  of  any  mort- 
gage or  otherwise,"  gave  to  the  mort- 
gagees whose  titles  were  created  subse- 
quently to  the  Act  a  right  against  the 
fund  in  priority  to  the  purposes  mentioned 
in  the  section.  But  it  is  to  be  observed 
that,  according  to  the  ordinary  functions 
of  a  saving  clause,  it  saves  existing  rights, 
and  it  is  not  an  enabling  clause  and  does 
not  authorise  the  creation  of  new  rights. 
Now  the  right  which  Mr.  Browne  argued 
for  is  a  right  subsequently  created.  I 
think,  therefore,  that  that  clause  has  no 
apphcation  to  the  present  case. 

The  considerations  with  regard  to  the 
district  fund  are  to  a  great  extent  the 
.  same  as  those  which  apply  to  the  borough 
fund,  but  there  are  two  points  of  dif- 
ference. In  the  first  place  the  district 
fund  itself  is  not  fed  by  rents  and  profits 
of  land.  So  far  it  is  less  favourable  to 
his  argument;  but,  on  the  other  hand, 
there  is  a  section  which  requires  great 
attention — namely,  the  175th  section  of 
the  Public  Health  Act  of  1875— because 
that  directs  that  surplus  lands  shall  be 
sold  and  the  proceeds  applied  towards  the 
discharge,  by  means  of  a  sinking  fund  or 
otherwise,  of  any  principal  moneys  that 
may  be  borrowed  upon  the  security  of  the 
fund  or  rent.  I  shall  not  enter  upon  the 
construction  of  that  section,  on  which 
many  questions  may  arise,  because  it  does 
not  appear  to  me  from  the  evidence  that 
the  Wakefield  corporation  has  any  surplus 
land.  I  therefore  shall  not  enter  upon  an 
enquiry  whether  a  mortgagee  might,  if  any 
surplus  land  existed,  obtain  by  mandamus 
or  otherwise  a  sale  of  such  land,  or 
whether  if  he  had  such  aright  that  would 
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create  an  interest  in  land.  I  leave  those 
questions  for  further  discussion  if  they 
should  ever  arise. 

Cotton,  L.J. — I  think  we  ought  to 
mention  that  the  ground  upon  which  we 
have  decided  this  appeal  does  not  seem  to 
have  been  taken  in  the  Court  below,  and 
the  attention  of  the  learned  Judge  was^ 
not  directed  to  it  (8). 

Solicitors — Fowler,  Perks,  ^Hopkins  &  Co.,  for 
appellants ;  Torr,  Janeways,  Gribble  k  Oddie, 
agents  for  M.  Cranswick,  Leeds,  for  trustees  ; 
T.  W.  &  T.  B.  Nelson,  agents  for  Nelson, 
Eddisons  &  Lupton,  Leeds,  for  residuary 
legatees. 


CniTTY,  J.  ^  MAGNEE        V.      THE        PERSIAN 
1890.        >       INVESTMENT       CORPORATION 

April  18.  )      (limited). 

Injunction — Company — Foreign  Lottery 
—Lottery  AcU,  9  Geo.  1.  c,  19.  sA  ;  6  <{r  7 
Will.  4.  c.  66. 

A  company^  acting  within  the  objects  for 
which  it  had  been  incorporated,  had  agreed 
to  purchase  a  concession  by  the  Sluth  of 
Persia  for  initiating  and  condiicting  all 
operations  in  t/ie  nature  of  lottery  loans 
diroughout  the  Persian  empire,  and  had 
issued  and  advertised  a  prospectus  offering 
its  shares  to  tJte  public,  containing  state- 
ments enlarging  upon  the  value  and  im- 
portance of  the  lottery  concession,  and  that 
"  at  least  Jive  issues  had  to  be  made  annu^ally 
in  Persia,  with  minimum  drawings  oj 
10,000/."  Vpon  an  application  by  a  share- 
holder, suing  on  behalf  of  hirnself  and  other 
the  shareholders  of  the  company,  for  an 
injunction  to  restrain  the  company  from 
acquiring  or  dealing  toith  tfie  concession 
and  frmn  advertising  any  such  prospectus, 
— Held,  that  the  lottery  enterprise  of  the 
company  v:as  not  an  erection  of  a  foreign 
lottery  within  9  Geo.  1.  c.  19.  «.  4,  a*  ifuit 
statiUe  contained  no  prohibition  against 
the  erection  of  foreign  lotteries  in  foreign 
countries,  and  if  tat  the  publication  of  the 
prospectus  teas  not  an  advertisement  of  a 
foreigyi  or  other  illegal  lottery  within  6  (6  7 
Will.  4.  c.  66,  and  that  the  plaintiff  had  no 
interest  sufficient  to  suppoi't  his  application. 

(8)  See,  however,  the  argument  as  reported 
in  the  Court  below,  cunte^  p.  240. 
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Macnee  v.  Penian  Investment  Corporation. 

This  was  a  motion  by  the  plaintiff,  a 
holder  of  150  shares  in  the  defendant 
company,  stung  on  behalf  of  himself  and 
all  other  the  shareholders,  for  an  interim 
injunction  to  restrain  the  above-named 
company  from  acquiring  or  dealing  with, 
and  to  restrain  the  company  and  its  direc- 
tors from  printing  or  publishing,  or  caus- 
ing to  be  printed  or  published,  any  pro- 
spectus, proposal,  or  scheme  for  or  relating 
to  the  acquisition  by  the  defendant  com- 
pany of  a  concession  of  the  20th  of  July, 
1889,  by  the  Shah  of  Persia,  for  con- 
ducting operations  in  connection  with 
lottery  loans  or  other  similar  issues  in 
Persia,  or  any  other  concession  for  the 
like  purpose,  and  from  printing  or  publish- 
ing any  prospectus,  advertisement,  or  no- 
tice in  any  manner  relating  to  such  opera- 
tions or  lottery  loans,  and  from  applying 
or  pledging  any  of  the  funds  of  the  defen- 
dant company  in  or  towards  or  for  the 
purpose  of  the  acquisition  of  the  concession 
aforesaid,  or  any  such  other  concession,  or 
for  any  purpose  connected  therewith  or  in 
relation  thereto. 

It  appeared  that  the  company  was 
registered  on  the  26th  of  November,  1889, 
and  its  objects,  as  stated  in  its  memoran- 
dum of  association,  were,  inter  alia  : — 

1.  To  acquire  any  concessions,  rights, 
or  privileges  for  any  objects  6r  purposes 
whatsoever,  granted  or  to  be  granted  by 
his  Majesty  the  Shah  of  Persia,  or  by  any 
other  sovereign.  State,  Government,  power, 
or  authority,  which  the  company  may 
think  capable  of  being  profitably  dealt 
with,  and  to  carry  into  effect,  work,  exer- 
cise, or  otherwise  turn  to  account,  deal 
with,  or  dispose  of,  any  such  concessions, 
rights,  or  privileges. 

2.  To  carry  on  aU  kinds  of  financial 
and  banking  business,  and  in  particular  to 
negotiate  loans  and  advances,  to  offer  for 
subscription,  place,  buy,  sell,  and  deal  in 
shares,  bonds,  obligations,  stock,  bills, 
notes,  and  securities  of  all  kinds. 

19.  To  adopt  and  cany  into  effect, 
with  or  without  modification,  the  agree- 
ment referred  to  in  the  company's  articles 
of  association,  being  an  agreement  made 
on  the  15th  of  November,  1889,  between 
the  Anglo- Asiatic  Syndicate,  Limited,  of 
the  one  part,  and  J.  T.,  as  trustee  for 
the  then  proposed  company,  of  the  other 


part,  for  the  purchase  by  the  company, 
for  220,000^.  in  cash  and  shares,  of  a 
concession  granted  on  the  20th  of  July, 
1889,  by  the  Shah  of  Persia  of  the  exclu- 
sive right  and  privilege,  for  a  period  of 
seventy-five  years  from  the  date  of  the 
concession,  of  initiating  and  conducting, 
throughout  the  whole  of  the  Persian 
empire,  all  operations  relating  to  loans, 
redeemable  by  drawings  with  bonuses  and 
lotteries,  and  the  promotion  of  lottery 
companies,  and  the  sale  of  lottery  tickets ; 
and 

20.  To  procure  the  company  to  be 
registered  or  recognised  in  Persia  or  else- 
where abroad. 

On  the  25th  of  November,  1889,  a  pro- 
spectus was  issued  and  advertised  in  the 
newspapers,  offering  the  company's  shares, 
and  stating  that  the  company  was  formed 
to  acquire  and  work  concessions  for  lottery 
loans  granted  by  the  Shah  of  Persia,  and 
referring  to  the  importance  and  remunera- 
tive  nature  of  such  a  concession,  and  stat- 
ing as  follows : — 

*'  The  head-quarters  of  the  system  will 
be  in  Persia ;  but  the  company  will  not 
be  limited  to  that  country  in  the  field 
of  its  operations,  for  it  is  intended,  as  in 
the  case  of  the  Continental  issues  above 
referred  to,  that  the  company  should  be 
represented  by  agents  in  the  chief  cities 
of  Eastern  Europe  for  the  purpose  of 
obtaining  subscriptions." 

"  The  intended  operations  of  the  com- 
pany will  (pursuant  to  the  terms  of  the 
concession)  be  conducted  generally  upon 
the  lines  adopted  in  the  European  States 
where  Government  lotteries  are  in  vogue. 
At  least  five  issues  have  to  be  made  an- 
nually in  Persia,  with  mim'nrinTn  drawings 
of  1 0,000^.,  and  it  is  estimated  that  these 
operations  should  return  continuously  in- 
creasing dividends." 

"It  is  known  that  lottery  loans,  in 
which  there  are  chances  of  drawings  with 
prizes,  are  a  favourite  form  of  investment, 
not  only  with  Persian  and  Oriental  capi- 
talists generally,  but  also  for  the  savings 
of  other  classes  of  the  community,  who  for 
years  past  have  invested  largely  in  Greek 
and  other  loans.  It  is  confidently  ex- 
pected that  whenever  the  Government 
requires  to  raise  money,  local  lottery  loans 
issued  by  the  company  under  its  auspices 
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will  be  preferred  by  native  inyestors,  and 
afford  an  attractive  outlet  for  the  employ- 
ment of  native  capital/' 

On  the  13th  of  January,  1890,  a  letter 
was  written  to  the  company  by  the  Director 
of  Public  Prosecutions,  stating  that  the 
attention  of  her  Majesty's  Government 
had  been  called  to  the  prospectus,  and 
that  the  enterprise  described  therein  was 
unlawful,  and  if  continued  the  officers  of 
the  company  and  other  persons  engaged 
therein  would  render  themselves  liable  to 
the  penalties  prescribed  by  the  Lotteries 
Acts.  A  correspondence  ensued,  in  which 
the  directors  stated  that  they  did  not 
intend  to  advertise  the  lotteries  in  this 
country,  and  that  they  had  obtained  the 
opinion  of  counsel  advising  that  the  enter- 
prise described  in  the  prospectus  was  not 
unlawful.  They  also  stated  that  they  did 
hot  intend  to  issue  any  further  copies 
of  the  prospectus.  They,  however,  stated 
their  intention  to  be  to  raise  in  Persia,  or 
in  other  foreign  countries  where  lotteries 
were  legal,  Persian  State  and  other  loans 
by  drawings  there,  but  that  they  intended 
to  take  care  that  when  any  such  lotteries 
were  established  or  about  to  be  drawn, 
not  to  advertise  them  in  any  way  in  this 
country. 

The  defendants  at  the  bar  also  stated 
that  it  was  not  their  intention  in  future 
to  issue  or  advertise  the  prospectus  com- 
plained of,  or  any  other  similar  prospectus, 
but  they  declined  to  give  any  undertaking 
not  to  do  so. 

The  only  Lottery  Acts  relied  upon  by 
the  plaintiff,  or  which  were  referred  to  by 
either  party,  as  material,  were  9  Geo.  1. 
c.  19.  s.  4  (1),  and  the  Act  to  prevent  the 

(I)  9  Geo.  1.  c.  19.  8.  4:  "And  whereas,  in 
order  to  elude  the  many  good  laws  made  for 
suppressing  unlawful  lotteriftfi,  several  evil-dis- 
I>osed  persons  have  of  late  presumed  to  erect 
and  carry  on  several  lotteries,  upon  pretence 
and  colour  of  some  grant  or  authority  given  by 
foreign  princes  or  states:  for  the  better  pre- 
venting of  which  illegal  practices  for  the  future, 
be  it  declared  and  enacted  by  the  authority 
aforesaid,  that  if  any  person  or  person  shall,  from 
and  after  the  Ist  day  of  July,  1723,  by  virtue  or 
colour  of  any  grant  or  authority  from  any  foreign 
prince,  state,  or  government  whatsoever,  erect, 
set  up,  continue,  or  keep,  or  shall  cause  or  pro- 
cure to  be  erected,  set  up,  continued,  or  kept, 
any  lottery  or  undertaking  in  the  nature  of  a 
lottery,  under  any  denomination  whatsoever,  or 
Vol.  69.— Cha?^o, 
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Advertising  of  Foreign  and  other  Illegal 
Lotteries,  1836  (6  &  7  Will.  4.  c.  66)  (2) 

The  hearing  of  the  motion  was  by  con- 
sent of  the  parties  treated  as  the  trial  of 
the  action. 

Byrne,  Q,C.,  and  J.  G.  Wood,  for  the 
plaintiff. — Although  the  acquisition  of  the 
concession  is  not  uUra  vires  the  objects  of 
the  company,  we  are  nevertheless  entitled 
to  an  injunction  if  we  can  shew  that  what 
the  company  proposes  to  do  is  to  spend 
the  money  of  the  company  on  that  which 
is  illegal.  We  say  in  the  first  place  that 
the  company  is  "  erecting,  setting  up,  and 
publishing  a  scheme  for"  a  lottery  "  upon 
pretence  and  colour  of  some  grant  or  au- 
thority given  by  foreign  princes  or  states,*' 
within  the  words  of  9  Geo.  1.  c.  19.  s.  4 ; 
and  secondly,  that  the  company  is  adver- 
tising a  foreign  lottery  within  the  words 

shall  make,  print,  or  publish,  or  cause  to  be 
made,  printed,  or  published,  any  proposal  or 
scheme  for  any  such  lottery  or  undertaking,  or 
shall  within  this  kingdom  sell  or  dispose  of  any 
ticket  or  tickets  in  any  foreign  lottery,  and  shall 
be  convicted  of  any  the  said  offences  by  two 
or  more  Justices  of  the  peace  of  the  county, 
division,  or  liberty  where  such  offence  tihall  be 
conmiitted  or  the  offender  shall  be  found,  the 
person  so  convicted  shall,  for  every  such  offence 
(over  and  above  any  former  penalties  inflicted 
by  any  former  Act  or  Acts  of  Parliament  made 
against  unlawful  lotteries),  forfeit  the  sum  of 
two  hundred  pounds." 

(2)  6  &  7  Will.  4.  c.  66:  "  An  Act  to  prevent 
the  Advertising  of  Foreign  and  other  Illegal 
Lotteries.  Whereas  the  laws  in  force  are  insuf- 
ficient to  prevent  the  advertising  of  foreign  and 
other  illegal  lotteries  in  this  kingdom,  and  it  is 
expedient  to  make  further  provision  for  that 
purpose :  Be  it  therefore  enacted  that  from 
and  after  the  passing  of  this  Act,  if  any  per- 
son shall  print  or  publish,  or  cause  to  be 
printed  or  published,  any  advertisement  or 
other  notice  of  or  relating  to  the  drawing, 
or  intended  drawing,  of  any  foreign  lottery, 
or  of  any  lottery  or  lotteries  not  authorised  by 
some  Act  or  Acts  of  Parliament,  or  if  any  per- 
son shall  print  or  publish,  or  cause  to  be  printed 
or  published,  any  advertisement  or  other  notice 
of  or  for  the  sale  of  any  ticket  or  tickets, 
chance  or  chances,  or  of  any  share  or  shares  of 
any  ticket  or  tickets,  chance  or  chances  of  or 
in  any  such  lottery  or  lotteries  as  aforesaid,  or 
any  advertisement  or  notice  concerning  or  in 
any  manner  relating  to  any  such  lottery  or 
lotteries,  or  any  ticket,  chance,  or  share,  tickets, 
chances,  or  shares  thereof  or  therein,  every 
person  so  offending  shall  for  every  such  offence 
forfeit  the  sum  of  fifty  pounds." 
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Maenee  v.  Pertian  Invedm^nt  Corporation, 
oi^kl  Wm.  4.  c.  66.  The  statement  in 
the  prospectus  that  "  at  least  five  issues 
have  to  be  made  annually  in  Persia  "  is  no 
more  nor  less  than  an  advertisement  of  so 
many  lotteries.  If  the  company  should 
persist  in  its  enterprise,  it  must  by  the 
very  nature  of  its  business  render  itself 
obnoxious  to  proceedings  for  illegal  acts. 
The  business  of  the  company  will  be 
stopped  and  the  money  of  its  shareholders 
will  have  been  wasted. 

Syhea  v.  JBeadon  (3)  was  referred  to. 

Romevy  Q.C.,  and  G.  F,  Hart,  for  the 
defendants. — ^The  company  does  not  pro- 
pose to  do  anything  iUegal.  9  (Jeo.  1.  c. 
19.  s.  4,  is  only  aimed  at  the  erection,  &c., 
of  foreign  lotteries  in  the  United  Kingdom, 
and  6  &  7  Will.  4.  c.  66  is  merely  directed 
against  advertisements  for  the  sake  of 
obtaining  subscriptions  to  lotteries.  The 
statements  in  the  prospectus  are  general 
statements  of  fact.  If  anything  illegal 
should  be  done  by  the  defendants  the 
plaintiff  will  not  be  liable  to  penalties. 

Byrne,  in  reply. 

Chitty,  J. — ^Two  points  are  raised  on 
this  motion.  The  first  and  the  more  im- 
portant point  is  this.  The  plaintiff  says 
that  the  company,  by  its  directors,  are 
about  to  apply  their  money  in  the  per- 
formance of  an  illegal  conti-act.  The  case 
is  not  one  of  an  illegal  company,  for  it 
has  not  been  contended,  nor  can  it  be 
contended,  that  the  company  has  among 
the  objects  appearing  on  the  face  of  its 
memorandum  of  association  any  object  or 
any  purpose  which  is  illegal — and  it  is 
admitted  that  the  contract  for  the  pur- 
cliase  of  this  concession  is  within  the 
powers  of  the  company — but  it  is  said 
that  the  contract  itself  is  an  illegal  one. 
'i'he  illegality  alleged  is  illegality  under 
the  Lottery  Acts,  and  the  only  Act  that 
counsel  for  the  plaintiff  has  been  able  to 
point  to  as  being  the  Act  which  makes 
the  conti^ct  illegal  is  the  Act  of  9  Geo.  1 . 
c.  19.  R.  4.  [His  Lordship  read  this  sec- 
tion imd  continued :] 

Now,  is  the  contract  that  I  have  men- 
tioned a  contract  falling  within  the  scope 
of  that  section  %    The  words  principally 

(3)  48  Law  J.  Rep.  Chanc.  622;  Law  Rep. 
11  Ch.  D.  170. 


relied  on  were :  "  erecting,  setting  up,  con- 
tinuing, keeping,  or  causing  or  procuring 
to  be  erected  or  set  up."  The  company, 
by  virtue  of  its  contract,  do  not  propose  to 
set  up  any  lottery  in  this  country.  The 
proposal  or  the  object  of  the  contract  is 
very  simple.  In  Persia,  I  take  it,  seeing 
that  the  concession  has  been  granted  by 
the  Shah,  lotteries  are  lawful,  and  this 
company  proposes,  under  the  concession, 
to  set  up  lotteries  in  that  country.  This 
Act  of  Parliament  is  not  addressed  to  such 
a  case  as  that ;  it  is  unquestionably  di- 
rected against  the  erection  of  lotteries  in 
this  country ;  but  the  Legislature  of  Great 
Britain  of  that  day  did  not  intend  to  exer- 
cise any  jurisdiction  over  lotteries  in 
foreign  countries,  kept  and  carried  on  ex- 
clusively in  foreign  countries ;  and  there 
IS  nothing  in  this  Act,  nor  indeed  in  any 
Acts  that  I  know  of,  which  would  prevent 
two  Englishmen  in  this  country,  British 
subjects,  from  putting  together  a  fund 
for  the  purpose  of  employing  that  fund  in 
erecting  a  lottery  in  a  foreign  State  where 
foreign  lotteries  are  lawful.  By  no  in- 
genuity can  the  case  be  brought  within 
that  section;  and  it  is  to  be  borne  in 
mind  in  considering  these  lottery  Acts 
that  they  are  particular  enactments  di- 
rected to  particular  offences,  which  are 
specified ;  and  I  am  not  at  liberty  to  take 
some  general  notion  of  what  may  or  may 
not  have  been  the  intention  of  the  Legis- 
lature, because  I  am  here  dealing  with 
criminal  law,  and  it  is  important  to  re- 
member that  the  Act  of  Parliament  is  so 
framed  as  to  create  and  deal  with  specific 
offences.  It  is  said,  as  part  of  the  argn- 
ment  for  the  plaintiff,  that  it  would  be 
impossible  for  the  company  to  perform 
this  agreement  without  violating  in  some 
way  or  other  the  provisions  of  some  other 
portions  of  the  Lottery  Acts.  I  see  no 
foundation  whatever  for  that  proposition. 
I  am  not  at  liberty  to  speculate  and  say 
that  the  company  who  can  perform  its 
operations  lawfully,  and  without  violating 
the  Act  of  Parliament,  will  probably  do 
something  which  will  bring  it  within  some 
one  or  other  of  the  Lottery  Acts.  That 
is  not  my  function  sitting  here  as  a 
Judge.  Turn  it  over  in  what  way  I  can, 
I  can  find  no  ground  for  the  suggestion 
that  this  is  an  illegal  contract ;  and  there 
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is  no  ground  therefoi-e  for  restraining  the 
company  fix)m  applying  its  money  in  the 
way  it  proposes.  That  is  the  main  point 
of  the  motion ;  but  there  is  a  subordinate 
one  founded  on  the  prospectus.  The 
company  have  issued  this  prospectus,  they 
have  obtained  their  capital,  and,  as  has 
been  stated  in  the  correspondence  with 
the  Director  of  PubUc  Prosecutions,  they 
do  not  intend  to  issue  any  further  pro- 
spectus.  But  the  plaintiff  says  that  he 
has  got  no  undertaking  from  the  company 
that  they  will  not  issue  some  further  pro- 
spectus, and  that  they  may,  and  probably 
will,  put  forward  to  the  public  another 
prospectus  similar,  or  somewhat  similar, 
to  the  one  that  I  have  before  me.  Then 
it  is  arguetl  that  the  praspeotus  wliich 
they  have  actually  issued,  and  which  pro- 
spectus has  done  its  business,  is  an  illegal 
one.  Now  the  material  parts  of  the 
prospectus  which  are  attacked  by  the 
motion  are  these  :  "  The  head-quarters  of 
the  system  will  be  in  Persia,  but  the  com- 
pany will  not  be  limited  to  that  country 
in  the  field  of  its  operations,  for  it  is  in- 
tended, as  in  the  case  of  the  Continental 
issues  above  referred  to  "  (the  Continental 
issues  above  referred  to  relate  to  Italy, 
Austria,  Hungary,  Spain,  &c.),  "  that  the 
company  should  be  represented  by  agents 
in  the  chief  cities  of  Eastern  Europe  for 
the  purpose  of  obtaining  subscriptions." 
It  is  plain,  therefore,  that  the  company, 
upon  that  statement  in  the  prospectus, 
does  not  propose  to  seek  for  subscriptions 
to  lotteries  in  this  country.  Then  the 
following  paragraph  was  relied  on  by  the 
plaintiff:  "The  intended  operations  of 
the  company  will  (pursuant  to  the  terms 
of  the  conc3Ssion)  be  conducted  generally 
upon  the  lines  adopted  in  the  European 
States  where  Government  lotteries  are  in 
vogue.  At  least  five  issues  have  to  be 
made  annually  in  Persia,  with  minimum 
drawings  of  10,000^.,  and  it  is  estimated 
that  these  operations  should  return  con- 
tinuously increasing  dividends."  It  is 
said  that  that  is  an  advertisement  or 
notice  of  lotteries  to  be  held  in  Persia. 
Now  the  Act  of  Parliament  relied  on  by 
the  plaintiff  on  this  point  is  that  of  6  <fe  7 
Will.  4.  c.  66.  The  title  of  that  Act  is 
"An  Act  to  prevent  the  Advertising  of 
Foreign  and  other  Illegal  Lotteries."   [His 
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Lordship  read  the  Act,  obsei-ving  that  the 
important  words  on  the  questions  before 
him  were,  "  any  advertisement  or  other 
notice  of  or  relating  to  the  drawing  or  in- 
tended drawing  of  any  foreign  lottery," 
and  continued  :J  This  again  is  a  particular 
and  special  enactment;  and  the  only 
words  that  the  plaintiff  could  rely  upon 
as  bringing  the  case  within  this  enact- 
ment are  the  latter  general  words — 
namely,  "any  advertisement  or  notice 
concerning  or  in  any  manner  relating  to 
any  such  lottery  or  lotteries."  Now  I  am 
dealing  with  this  question  on  a  motion  for 
an  injunction,  and  I  am  not  I'eally  called 
upon  to  express  an  opinion  with  reference 
to  this  prospectus,  because  the  defendants  * 
have  said  that  they  do  not  intend  to  issue 
another  prospectus  of  similar  effect,  and 
merely  at  the  bar  they  refuse  to  give  an 
undertaking.  I  am  not  prepared  to  say 
in  circumstances  of  this  kind. that  the 
plaintiff  is,  without  any  other  evidence 
than  the  issue  of  this  prospectus,  entitled 
to  call  upon  the  Court  to  hold  as  a  matter 
of  inference  that  there  is  an  intention 
hereafter  to  issue  a  similar  prospectus, 
and  that  that  intention  is  to  be  infen-ed 
from  the  act  already  done  and  the  refusal  to 
give  the  undertaking,  and  that  this  is  to  be 
inferred  notwithstanding  the  statement  in 
the  correspondence  with  the  Government 
to  the  effect  that  the  prospectus  has  been 
issued,  and  there  is  no  intention  to  issue 
any  further  prospectus.  But  if  I  am 
called  upon  to  express  an  opinion  upon 
the  point,  I  hold  that  this  prospectus  is 
not  within  those  general  words  at  the  end 
of  the  section — in  other  words,  it  is  not 
within  the  section.  There  is  no  lottery 
that  has  been  set  up,  that  has  been 
opened,  that  has  been  commenced ;  there 
is  no  invitation  in  this  prospectus  to  any- 
body to  subscribe  to  the  lottery  or  to  take 
tickets  in  the  lottery ;  it  is  a  mere  state- 
ment that  at  least  live  issues  have  to  be 
made  annually  in  Persia — that  is  the 
material  part  of  the  statement.  Sup- 
posing a  newspaper  dealing  with  public 
news  said,  "  there  are  five  state  lotteries 
held  every  year  in  Persia,"  if  the  plain- 
tiff's proposition  is  light,  that  is  an  offence 
against  the  Act.  I  think  that  would  be 
straining  the  Act,  and  that  that  is  not 
made  an  offence  by  the  Act.     I  am  pur- 
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posely  very  careful  in  what  I  say  with 
regard  to  any  Act  of  Parliament  of  this 
sort,  because  I  am  not  disposed  in  any 
way  to  maJke  observations  which  may 
lessen  the  effect  of  the  enactment ;  and  it 
appears  to  me  that  I  discharge  my  duty 
rightly  in  this  case,  supposing  I  am  bound 
to  decide  this  question,  by  holding,  as  I 
do,  that  this  prospectus  is  not  within  the 
Act  of  Parliament. 

The  mere  general  statement  that  there 
will  be  at  least  five  issues  to  be  made 
annually  in  Persia  with  minimum  draw- 
ings of  10,000/.,  I  say  is  not  an  advertise- 
ment or  notice  of  any  such  lottery  within 
the  meaning  of  that  section. 

Then  there  is  the  further  point,  sup- 
posing that  what  I  have  said  is  not  well 
founded.  On  the  second  point,  what  in- 
terest has  the  plaintiff!  The  Act  is  a 
penal  Act,  and  the  persons  who  contra- 
vene the  Act  will  be  the  agents  of  the 
company  who  issue  the  advertisements. 
What  has  the  plaintiff  to  do  with  that  1 
He  will  not  be  liable,  and  they  cannot 
make  him  under  any  criminal  law  re- 
sponsible for  their  acts ;  and  he  cannot  of 
course,  after  what  has  taken  place,  in  any 
way  be  liable,  although  he  has  taken 
shares  in  this  company,  and  although  this 
prospectus  was  before  him  when  the 
s'lares  were  taken — ^he  may  or  may  not 
have  read  it — but  that  is  quite  immaterial ; 
a^d  he  cannot  be  said  to  have  caused  to 
ba  printed  or  published  any  such  adver- 
tisement or  notice  as  that  which  he  is 
afraid  may  hereafter  be  issued.  There- 
fore he  has  no  sufficient  interest  in  the 
question  to  justify  his  motion  on  that 
point. 

Upon  these  grounds,  the  first  question 
being  the  substantial  one,  and  the  second 
question  being  comparatively  trifling,  I 
refuse  the  motion,  and  the  motion  being 
treated  as  the  trial,  the  order  I  make  is 
that  the  action  be  dismissed,  with  costs. 


Solicitors—Faithfull   &    OweD,    for   plaintiff; 
Michael  Abrahamg,  Son  k  Co.,  for  defendants. 


Kekewich,  J.  A 

{for  Kay,  J.)  I  batten,     proffitt     and 

1890.  >    SCOTT  V.  THE  DABTMOOTH 

May  3,  9,     I    harbour  comhissionebs. 
10, 23.      J 

Mortgage — Coats  —  Action  hy  Puisne 
Incumbrancers — Plaintiffs'  Costs  o/ Action 
— ApjJortionmerU — Costs  of  Commissioners 
— Eig/U  of  Indemnity  —  Commissioners' 
Clauses  Act,  1847  (10  Vict.  c.  16),  «. 
60-64. 

An  action  vhm  brought  by  judgment  cre- 
ditors against  harbour  commissioners^  in 
whic/i  the  plaintiffs  toere  found  entitled  to  a 
charge  on  tJie  undertaking,  a  receiver  was  ap- 
pointed, and  tfve  priorities  of  other  incum- 
brancers {some  of  whom  were  prior  to  the 
plaintiffs)  wereascerta  ined,  andcertainfunds 
arisingfrom  the  undertak  ingpaid  into  Court. 
The  funds  now  available  being  insufficient 
for  aU  the  payments  required,  —  Held, 
tha^  the  plaintiffs  were  entitled  to  be  paid  in 
priority  to  prior  incumbrancers  their  costs 
of  the  action,  so  far  as  the  other  incum- 
brancers had  had  the  benefit  thereof  in 
securing  the  fund  or  in  determitiing  the 
rights  of  the  parties  to  it,  bui  that  their 
ot/ier  costs  of  the  action  {if  any)  mv>st  he 
added  to  their  security,  and  Uie  Taxing 
Master  was  directed  to  distinguish  such 
costs  accordingly.  Held  also,  that  under 
tlic  Commissioners'  Clauses  Act,  1847,  s.  60, 
the  commissioners  were  entitkd  to  be  paid 
their  costs  as  between  solicitor  and  dient 
out  of  the  fund  in  priority  to  aU  parties^ 
and  that  it  made  no  difference  that  the  fund 
had  twt  actuaUy  come  to  the  hands  of  the 
commissioners,  but  had  been  paid  into  Court 
by  the  receiver. 

This  was  the  farther  consideration  of 
an  action  brought  by  the  plaintifl^  to 
enforce  a  charge  upon  the  undertaking  of 
the  Dartmouth  Harbour  Commissioners 
in  respect  of  a  judgment  which  they  had 
obtained  against  the  commissioners  for 
their  bill  of  costs  for  work  done  as  solici- 
tors for  the  commissioners. 

The  other  parties  were  several  incum- 
brancers of  the  defendants'  undertuking, 
having  leave  to  attend  the  proceedings. 

By  their  claim  the  plaintiflSs  claimed  a 
declaration  that  they  were  entitled  to  a 
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charge,  an  enquiry  what  persons  had 
liens  or  charges,  and  that  the  rights  of  the 
plaintiffs  and  such  persons  might  be  ascer- 
tained. On  the  29th  of  January,  1886,  a 
receiver  was  appointed,  who  had  paid  into 
Court  certain  funds  received  for  rates  and 
tolls.  Judgment  was  afterwards  given 
directing  an  account  of  what  was  due  to 
the  plaintiff ;  an  enquiry  as  to  the  defen- 
dants' estate  and  property  ;  an  enquiry  as 
to  their  debts  and  liabilities,  and  whether 
the  same  were  incumbrances  upon  the 
undertaking  or  the  toUs  arising  thereout, 
and  as  to  the  priorities  of  the  persons 
entitled  thereto.  The  chief  clerk  had 
made  his  certificate  under  this  order, 
finding  that  the  plaintiffs  were  creditors 
for  6642.  3«.  9c?.,  and  were  entitled  to  a 
charge  for  that  amount  on  the  tolls,  rates, 
and  charges  receivable  by  the  commis- 
sioners, subject  to  certain  incumbrances 
and  in  priority  to  others,  and  that  the 
property  of  the  defendants  consisted  of  a 
nimiber  of  items,  including  two  sums  paid 
into  Court  and  a  small  sum  of  cash  on 
deposit.  The  funds  now  available  were 
insuliicient  for  the  various  payments  re- 
quired, and  two  questions  were  now  raised  : 
First,  whether  the  plaintiffs  were  entitled 
to  be  paid  their  costs  of  the  action  in 
priority  to  the  other  incumbrancers ;  and, 
secondly,  whether  the  commissioners  were 
entitled,  as  trustees,  to  their  costs  between 
solicitor  and  client  in  priority  \o  all  other 
parties. 

The  Dartmouth  Harbour  Commissioners 
were  incorporated  by  certain  special  Acts 
of  Parliament  (26  k  27  Vict.  c.  104,  33  & 
34  Vict.  c.  82,  and  45  k  46  Vict.  c.  200), 
which  confirmed  certain  provisional  orders 
of  the  Board  of  Trade,  and  incorporated 
the  Commissionei-s'  Clauses  Act,  1847,  with 
power  to  execute  works  and  borrow  moneys 
on  the  security  of  the  revenues  of  their 
undertaking,  and  the  rates,  dues,  tolls, 
and  charges  which  they  were  authorised 
to  levy  and  receive. 

By  section  45,  sub-section  2  of  45  k 
46  Vict.  c.  200,  it  is  provided  that  the 
commissioners  shall  apply  rates,  dues,  and 
other  income  in  paying,  first,  the  costs 
of  passing  the  Act ;  secondly,  salaries,  and 
the  expenses  of  watching,  lighting,  and 
ma.'nt lining  the  harbour,  and  of  providing 
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and  maintaining  in  proper  condition  all 
the  works,  buoys,  mooring  appliances,  and 
other  conveniences  belonging  to  the  har- 
bour, and  paying  "  all  other  current  ex- 
penses of  the  commissioners'*;  thirdly, 
interest  on  borrowed  money ;  fourthly,  in 
providing  a  sinking  fund  ;  and  fifthly,  in 
paying  the  costs  of  the  works  and  the 
other  expenses  incurred  in  the  improve- 
ment of  the  harbour,  or  otherwise  under 
the  Act. 

The  Commissioners*  Clauses  Act,  1847 
(10  Vict.  c.  16),  provides: — Section  2: 
''  The  expression  ^  the  commissioners ' 
shall  mean  the  commissioners,  trustees, 
undertakers,  or  other  persons  or  body  cor- 
porate constituted  by  the  special  Act,  or 
thereby  entrusted  with  powers  for  execu- 
ting the  undertaking.*' 

The  Act  also  enacts :  ''  And  with  respect 
to  the  liabilities  of  the  commissioners,  and 
to  legal  proceedings  by  or  against  the 
commissioners,  be  it  enacted  as  follows : — 
Section  60  :  No  commissioner  by  being 
party  to  or  executing  in  his  capacity  of 
commissioner  any  contract  or  other  instru- 
ment on  behalf  of  the  cpmmissioners,  or 
otherwise  lawfully  executing  any  of  the 
powers  given  to  the  conmiissioners,  shall 
be  subject  to  be  sued  or  prosecuted,  either 
individually  or  collectively,  by  any  person 
whomsoever ;  and  the  bodies,  or  goods,  or 
lands  of  the  several  commissioners  shall 
not  be  liable  to  execution  of  any  legal 
process  by  reason  of  any  contract  or  other 
instrument  so  entered  into,  signed,  or 
executed  by  them,  or  by  reason  of  any 
other  lawful  act  done  by  them  in  the 
execution  of  any  of  their  powers  as  com- 
missioners ;  and  the  commissioners  respec- 
tively, their  heirs,  executors,  and  admini- 
strators, shall  be  indemnified  out  of  the 
rates  and  other  moneys  coming  to  the 
hands  of  the  commissioners  by  virtue  of 
this  and  the  special  Act  for  all  payments 
made  or  liability  incurred  in  respect  of 
any  acts  done  by  them,  and  for  all  losses, 
costs,  and  damages,  which  they  may  incur 
in  the  execution  of  the  powers  granted  to 
them." 

Section  61  provides  that  actions  or  suits 
may  be  brought  by  or  against  the  com- 
missioners, where  such  commissioners  are 
not  a  body  corporate,  in  the  names  of  any 
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two  of  the  commissioners  or  in  the  name 
of  their  clerk. 

Section  62  provides  that  execution  shall 
be  levied  only  on  goods  belonging  to  the 
commissioners  in  virtue  of  their  office. 

Section  63  provides  that  every  commis- 
sioner or  clerk  in  whose  name  any  such 
legal  proceeding  shall  be  carried  on,  either 
as  plaintiff  or  defendant,  on  behalf  of  the 
commissioners,  shall  be  reimbursed  out  of 
the  moneys  which  shall  come  into  the 
hands  of  the  treasurer  by  virtue  of  his 
office,  all  damages,  costs,  charges,  and  ex- 
penses to  which  any  such  commissioner  or 
clerk  may  be  put,  or  with  which  he  may 
become  chargeable  by  reason  of  being  so 
made  plaintiff  or  defendant. 

Millar f  Q,C.,  and  Mtdligan,  for  the 
plaintiffs. — The  plaintiffs  who,  by  their 
action,  have  secured  and  realised  these 
funds  and  ascertained  the  priorities  of  the 
various  incumbrances,  are  entitled  to  the 
costs  of  the  action  in  priority  to  those  of 
all  parties — Ford  v.  Lord  CJiesterfield  (1), 
Wright  V.  Kirhy  (2),  and  Seton  on  Decrees 
(4th  ed.),  p.  1062. 

Marten^  Q.C.,  and  Smvfen  Body,  for 
the  commissioners. — The  commissioners 
are  in  the  position  of  trustees,  and,  by 
virtue  either  of  the  special  Act  (45  &  46 
Vict.  c.  200),  s.  45,  or  the  general  Act 
of  1847,  section  60,  are  entitled  to  their 
costs  as  between  solicitor  and  client  in 
priority  to  the  plaintiffs  and  all  other 
parties — Gardner  v.  The  London,  Chatliam, 
and  Dover  Railway  Company  (3). 

[Kekewich,  J. — Is  there  any  distinction 
between  money  coming  into  the  hands  of 
the  commissioners,  and  money  paid  into 
Court? — His  Lordship  referred  to  In  re 
Birt;  Birt  v.  Birt  (4)  and  Richmond  v. 
White  (5).] 

We  submit  there  is  none. 

Renahaw,  Q.C.,  and  Gh-osvenor  Woods, 
for  incumbrancers  prior  to  the  plaintiffs. — 
The  plaintiffs*  costs  of  the  action  should 
be  added  to   their   security — In  re   The 

(1)  21  Beav.  426. 

(2)  23  Beav.  463. 

(3)  36  Law  J.  Hep.  Chanc.  323;  Law  Rep. 
2  Chanc.  201. 

(4)  52  Law  J.  Rep.  Chanc.  397;  Law  Rep. 
22  Ch.  D.  604. 

(5)  48  Law  J.  Rep,  Chanc.  798 ;  Law  Rep. 
12Ch.  D.361. 
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Dominion  of  Canada  Plumbago  Company 

(6)  and  Johnstone  v.  Cox  (7). 

As  to  the  commissioners,  they  are  not 
entitled  to  costs  out  of  the  fiind  in  priority 
to  the  incumbrancers.  The  special  Acts 
give  no  such  right ;  and  the  Commissioners' 
Clauses  Act,  1847,  section  60,  applies  to 
individuals,  not  to  corporations.  In  any 
case,  this  section  does  not  apply  to  the 
money  in  Court — In  re  Jories ;  Calver  v. 
Laxton  (8). 

Horton  Smith,  Q.C,  and  Stewart  SmilJtf 
for  other  incumbrancers ;  and 

Ingle  Joyce,  Fitzgerald,  Upjohn,  and 
Baketoell,  for  other  parties. 

Millar,  in  reply. 

Kekewich,  J. — ^Two  questions  of  costs 
which  have  to  be  decided  on  the  same 
application  are  of  considerable  difficulty. 
I  will  deal  with  Mr.  Millar's  point  first, 
because  it  is  freshest  in  my  mind,  hav- 
ing been  last  argued.  He  desires  to 
put  his  claim  on  Ford  v.  The  Earl  of 
Chesterfield  (1) ;  but  I  think  I  may  leave 
Ford  V.  Tlie  Earl  of  ChesterfiM  (1)  out 
of  consideration  for  the  moment,  because 
Wright  V.  Kirhy  (2)  was  decided  by  the 
same  Judge  (Lord  Romilly),  and  in  Wright 
V.  Kirhy  (2)  he  stated  the  principles  by 
which  the  Court  ought  to  be  guided,  and 
the  rules  in  such  cases,  and  expressly  stated 
that  it  was  in  accordance  with  these  rules 
that  he  decided  Ford  v.  The  Earl  of  Ches- 
terfield (1),  and  the  rules  are  stated  at 
23  Beav,,  p.  467.  I  do  not  propose  to 
read  them,  except  to  point  out  this,  that 
the  Master  of  the  RoUs  places  an  action 
by  an  inciunbrancer  in  which  the  plaintiff 
gets  his  costs  on  the  footing  of  an  adminis- 
tration action,  and  gives  him  his  costs  as 
in  an  action  of  that  character.  That  seems 
to  me  at  once  to  let  in  the  discretion  of 
the  Court  to  see  what  is  and  what  is  not 
proper  administration,  and  what  costs  have 
been  properly  inciu-red  for  the  purpose  of 
administration.  The  case  is,  to  some  ex- 
tent, new  to  me,  and  I  am  dealing  with  it 
at  some  disadvantage;  but  from  what  I 

(6)  53  Law  J.  Rep.  Chanc.  39^ ;  Law  Rep. 
27  Ch.  D.  33. 

(7)  50  Law  J.  Rep.  Chanc.  216;  Law  Rep. 
19  Ch.  D.  17. 

(8)  65  Law  J.  Rep.  Chanc.  350;  Law  Rep. 
31  Ch.  P.  441. 
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have  seen  and  heard  I  do  not  think  it  at 
all  clear  that  the  plaintiffs  have  throughout 
acted  for  the  benefit  of  those  other  incmn- 
brancers  whose  title,  to  some  extent  cer- 
tainly, they  were  disputing.  On  the  other 
hand,  there  can  be  no  doubt  that,  whether 
they  intended  it  or  not,  they  have  done 
much  good  to  them.  They  have  obtained 
the  appointment  of  a  receiver,  and  have 
got  a  tand  brought  into  Court,  and  an 
enquiry  has  been  directed  and  answered, 
so  that  the  parties  entitled  to  the  fund 
have  been  ascertained.  So  far,  certainly, 
they  have  laboured  for  the  advantage  of 
others.  Mr.  Millar  has  said  that  they  are, 
therefore,  entitled  to  all  their  coste  of  the 
action.  That,  to  my  mind,  does  not  follow. 
They  may  be  entitled  to  all  their  costs.  I 
do  not  say  they  are  not,  but  it  is  probable 
that  some  of  the  costs  have  been  incurred 
on  their  own  behalf  only,  and  with  a  view 
solely  to  their  own  interest.  I  think  I 
ought  to  give  them  those  costs  which  come 
within  Wright  v.  ICirbi/  (2),  but  I  think  I 
ought  not  to  give  them  those  costs  which 
in  the  result  may  be  ascertained  not  to  be 
within  the  doctrine  of  that  case.  I  shall 
direct  the  Taxing  Master  in  taxing  the 
costs  of  the  plaintiffs  to  distinguish  the 
costs  of  which  the  other  parties,  except 
the  commissioners,  have  had  the  benefit 
in  securing  the  fund  in  Court,  or  in  deter- 
mining the  rights  of  the  parties  to  it. 
These  costs,  I  think,  they  are  entitled  to  in 
priority ;  and,  as  Mr.  Millar  pointed  out, 
they  muist  be  distributed  over  the  three 
funds.  As  regards  the  rest  of  the  costs, 
the  plaintifEs  must  add  them  to  their 
security  in  the  usual  way  as  mortgagees. 
That  disposes  of  the  plaintiffs. 

Then  as  to  the  costs  of  the  commis- 
sioners, there  is  also  a  question  of  some 
little  difficulty.  Priority  for  them  is 
claimed  under  the  general  Act,  the  Com- 
missioners' Clauses  Act,  1847,  and  also 
under  the  special  Acts.  I  shall  call  them 
special  Acts,  because,  although  they  are 
in  £act  provisional  orders,  they  are  con- 
firmed by  Act  of  Parliament  and  have  the 
force  of  Acts  of  Parliament,  and  really  are 
Acts  of  Parliaments,  being  scheduled  to 
Acts.  As  regards  the  special  Acts,  I  do 
not  see  myself  any  ground  for  acceding  to 
Mr.  Marten's  argument.  I  think  that 
the  costs  and  expenses  there  mentioned 
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do  not  mean  costs  or  expenses  of  litiga- 
tion, but  only  ordinary  expenses — ^that  is, 
those  necessarily  or  properly  occasioned 
by  managing  their  undertaking  and 
doing  the  work  which  the  Act  of  Parlia- 
ment throws  upon  them.  I  will  not  go 
through  all  the  different  clauses  of  the 
Acts  of  1863  and  1870,  because  I  turn  to 
section  45  of  the  Act  of  1882  (45  &  46 
Vict.  c.  200),  which  I  think  is  strongest  in 
favour  of  the  commissioners'  view,  because 
under  section  45,  sub-section  2,  the 
moneys  are  to  be  applied  in  paying — ^first, 
the  costs  of  passing  the  Act;  secondly, 
salaries  and  other  payments  there  speci- 
fied "  and  all  other  current  expenses  of 
the  commissioners,"  and  that  is  a  phrase 
stronger  than  I  find  in  any  of  the  other 
Acts.  I  do  not  think  it  can  extend  to 
the  costs  of  litigation  such  as  this,  but 
that  it  points  to  ordinary  expenses  in- 
ciured  by  the  commissioners  in  discharg- 
ing their  ordinary  duties,  and  I  do  not 
think  anything  has  been  said  which 
supports  the  contrary  view.  Therefore,  as 
regards  those  Acts,  I  decide  against  the 
commissioners,  but  after  some  consideiu 
tion  I  have  come  to  a  different  conclusion 
as  regards  the  general  Act.  Mr.  Renshaw 
argued  that  sections  60  to  64  of  the  Com- 
missioners' Clauses  Act,  1847,  are  only 
applicable  to  tiie  commissioners  personally, 
and  not  to  a  body  incorporated  such  as 
are  the  commissioners  in  the  present  case. 
I  cannot  think  that  the  Legislature  could 
have  intended  that,  especially  when  we  find 
that  "  commissioners "  (section  2)  means, 
'^  commissioners,  trustees,  undertakers,  or 
other  persons  or  body  corporate  constituted 
by  the  special  Act  or  thereby  entrusted 
with  powersforexecutingthe  undertaking," 
and  I  do  not  think  the  words  are  neces- 
sarily  limited  to  persons.  The  set  of  sec- 
tions to  which  sections  60  and  64  belong 
are  introduced  by  the  words  "  with  re- 
spect to  the  liabilities  of  the  commissioners, 
and  to  legal  proceedings  by  or  against  the 
commissioners,"  and  I  see  nothing  there 
to  limit  it  to  commissioners  not  incorpo- 
rated. That  is  my  view.  It  is  rather 
that  there  is  nothing  to  limit  it  than  that 
there  is  anything  to  extend  it.  By  sec- 
tion 60,  commissionei'S  ai-e  exempted  from 
personal  liability,  and  that  provision  is  no 
doubt  more  applicable  to  persons  than  tp 
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a  corporation ;  but  after  thus  exempting 
them  from  liability^  the  section  contains 
the  following  indemnity  clause,  ''  and  the 
commissioners   respectively,    their  heirs, 
executors,  and  administrators,   shall    be 
indemnified  out  of  the  rates  and   other 
moneys  coming  to  the  hands  of  the  com- 
missioners by  virtue    of   this    and    the 
special  Act  for  all    payments  made  or 
liability  incurred  in  respect  of  any  acts 
done  by  them,  and  for  all  losses,  costs,  and 
damages  which  they  may  incur  in  the 
execution  of  the  powers  granted  to  them." 
They  are  to  be  indenmified  against  liabili- 
ties," and  although  it  may  be  impossible  to 
issue  execution  against  them  individually 
and  get  payment  of  the  costs,  still  the  com- 
missioners as  a  corporation  are  liable  for 
any  costs  they  may  be  ordered  to  pay,  so 
as,  at  any  rate,  to  establish  a  debt.     The 
commissioners  might,  I  suppose,  have  the 
ordinary  order  for  taxation  made  against 
them  on  the  retainer  given  by  them,  and 
in  that  way  there  is  a  liability  to  pay 
costs.     Agsonst  that,  it  seems  to  me,  they 
are  indemnified.     Why  should  I  construe 
this  section  differently  from  the  construc- 
tion of  the  ordinary  indemnity  clause  in 
a  settlement  1     It  is  in  every  settlement 
now  by  Act  of  Parliament.     According  to 
the  old  form  the  trustees  are  indemn&ed 
against  all  liabilities  incurred  by  them  in 
the  execution  of  the  trusts,  and  supposing 
in  the  administration  of  their  trusts  it 
becomes  necessary  to  enquire  what  mort- 
gages have  been  made  and  what  incum- 
brances there  are,  the  parties  claiming 
through  the  oestuU  que  trust  can  only  take 
subject  to  that  indemnity.     It  seems  to 
me  I  ought  to  apply  the  same  sort  of  prin- 
ciple, and  that  the  commissioners,  being 
trustees  against  whom  nothing  has  been 
said  as  regards  the  propriety  of  their  con- 
duct, must  be  entitled  to  be  paid  out  of 
their  trust  fund  before  anybody  else  who 
is  interested  in  it,  notwithstanding  that 
they  are  in  the  position  of  mortgagees. 
It  is  not  a  perfect  settlement,  because,  as 
has  been  said,  the  commissioners  are  at  the 
same  time  trustees  and  mortgagors.     But 
I  think  that  I  am  boimd  to  regard  them 
substantially  as  trustees  instead  of  mort- 
gagors, and  to  give  them  the  indemnity. 
But  then  it  is  suggested  that  what  they 
are  entitled  to  have  is  money  coming  into 


the  hands  of  the  commissioners,  and  that 
what    we    are   dealing    with    is    money 
which    has    been    brought    into   Court, 
and  that  as  against  that  they  have   no 
priority.     I  referred  to  a  case  of  Eickmond 
V.  White  (5),  which  has  recently  been  fol- 
lowed in  In  re  Jones;  Calver  v.  Laxton 
(8).     What  was  decided  in  the  last-men- 
tioned case  was  that  the  executor's  right 
of  retainer  was  interfered  with  by  the  ap- 
pointment of  a  receiver,  and  that  as   the 
moneys  taken  by  the  receiver  were  not 
moneys  in  the  hands  of  the  executor  he 
could  not  insist  on  his  right  of  retainer. 
Richmond  v.  White  (5)  is  an  example  of  a 
different  kind,  because  there  the  money 
was  paid  into  Court  by  an  insurance  com- 
pany, and  that  was  said  not  to  have  taken 
away  the  right  of  retainer.     But  I  do  not 
think  that  that  applies  to  this  case,  because 
an  executor's  right  of  retainer  is  a  veiy 
peculiar,    though    well-recognised    right. 
Here  I  have  a  distinct  settlement,  a  statu- 
tory right  to  have  these  costs  paid,  and  I 
do  not  think  that  the  substance  of  the 
clause  is  that  costs  are  to  be  paid  or 
liabilities  on  their    part    discharged   by 
means  of  moneys  in  the  hands  of  the 
commissioners,   so  much  as    by  moneys 
which  may  come  to  them  by  virtue  of  the 
Act  for  rents  and  tolls ;  and  the  use  of  the 
words  "  coming  to  the  hands  of  the  com- 
missioners "  is  for  the  purpose  of  pointing 
out  that  to  which  they  would  resort.     I 
think  it  would  be  a  narrow  construction 
to  say  that  it  only  meant  the  amount 
actually  received.     I  think  what  it  means 
is  money  receivable  for  tolls  or  rents  by 
virtue  of  the  provisions  of  the  Act.     I 
therefore  think  that  it  is  dear  that  the 
commissioners  are  entitled  to  their  costs  in 
priority. 

Solicitors— Batten,  Proffitt&  Scott,  for  plaintiffs; 
Granville  Smith  &  Ck>.;  Kendall,  Price  & 
Francis;  Austin  8c  Austin;  Woodcock,  Bj- 
lands  k  Parker,  agents  for  Bartlett,  Dart- 
mouth ;  and  Herbert  Barnes,  for  the  various 
other  parties. 
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1890.  >      KINAHAN  V.  KINAHAN. 

May  9.       ) 

Practice — Service  of  Writ  out  of  Juris- 
diction— Discretion  of  the  Court — Conve- 
nience—Rules of  Court,  1883,  Order  XI. 
rule  1  (/),  and  rule  2. 

In  an  action  to  restrain  the  infringemeTU 
of  the  plaintiffn*  trade  mark  and  the  sale  of 
the  defendants*  goods  as  those  of  the  plain- 
tiffs y  the  defendants  being  resident  in  Ire- 
land, and  having  neither  property  nor 
place  of  business  nor  agents  within  the 
jurisdiction,  the  Judge  discharged  an  order 
which  he  had  made  in  chambers  on  an  ex 
parte  application  for  service  of  the  writ  out 
of  the  jurisdiction,  on  the  ground  that  the 
action  coidd  have  been  more  easili/  and 
cheaply  tried  in  Ireland  than,  in  England, 
notimfhstanding  that  a  motion  ujas  pending 
in  this  Court,  on  behalf  of  the  plaintiffs,  for 
the  registration  of  their  trade  mark  and  the 
removal  from  the  register  of  the  defendants* 
trade  mark. 

Motion. 

This  was  a  motion  by  the  defendants  to 
discharge  an  order  obtained  ex  parte  in 
chambers  for  service  of  a  writ  out  of  the 
jurisdiction. 

The  plaintiffs  had  canied  on  business 
as  wine  and  spirit  merchants  for  upwards 
of  100  years.  Their  principal  place  of 
business  was  in  Dublin,  where  they  traded 
as  ''Kinahan  &  Sons."  They  had  also 
a  London  house  under  the  style  of ''  Kina- 
han  &  Co,"  but  it  was  the  same  firm  in 
both  places.  Their  whisky  was  well  known 
as  "  Kinahan's  Whisky."  They  had  re- 
gistered in  1876  under  the  Trade  Marks 
Act,  1875,  a  trade  mark  consisting  of  a 
label  with  the  words  ''  Kinahan's  LL 
Whisky." 

The  defendants,  Lyle  &  Kinahan,  limi- 
ted, were  a  company  formed  in  1888,  and 
carried  on  a  business  at  Belfest,  which 
had  been  established  for  40  years  or  more. 
They  stated  that  their  whisky  was  well 
known  throughout  Ireland  and  elsewhere 
as  Kinahan's  V.  O.  Whisky— V.  O.  stand- 
ing for  "  very  old."  They  had,  however, 
no  agents  outside  Ireland,  though  they 
received  orders  from  private  customers 
from  all  parts  of  the  world,  which  they 
TOL.  69.— Ohano. 


executed  by  sending  the  whisky  sti-aight 
to  the  customers. 

On  the  28th  of  December,  1888,  the 
plaintiffs  applied  under  the  Patents  &c. 
Act,  1883,  to  register  the  words  "  Kina- 
han's Whisky  "  as  an  old  mark.  But  the 
Comptroller-General  objected  to  the  regis- 
tration without  an  order  of  the  Coiirt,  on 
the  ground  that  they  conflicted  with  a 
prior  registration  by  C.  J.  Kinahan,  on 
behalf  of  himself  and  his  partner,  F. 
Kinahan,  trading  as  Lyle  <^  Kinahan. 
This  mark  was  registered  in  1878,  and 
had  been  publicly  used  ever  since  both  by 
the  firm  of  Lyle  &  Kinahan  and  the 
company  to  which  its  business  had  been 
transferred.  A  motion  on  behalf  of  the 
plaintiffs  was  pending  to  rectify  the  re- 
gister by  expunging  the  defendants*  trade 
mark. 

On  the  31st  of  March,  1890,  the  plain- 
tiffs obtained  an  order  from  the  Judge  in 
chambers,  ex  parte,  for  leave  to  serve  a 
writ  out  of  the  jurisdiction  on  the  de- 
fendants, at  their  registered  office  at 
Belfast.  The  writ  claimed  an  injunction 
to  restrain  the  defendants  from  infringing 
the  plaintiffs*  registered  trade  mark,  from 
selling,  offering  for  sale,  labelling,  invoic- 
ing, or  consigning  as  "  Kinahan's  Whisky," 
"  Kinahan's  V.  0.  Whisky,"  or  under  any 
other  name,  designation,  or  description 
by  which  the  plaintiffs*  whisky  was  known, 
or  any  colourable  imitation  of  such  name, 
designation,  or  description,  any  whisky 
other  than  that  made  by,  or  obtained 
from,  the  plaintiffs ;  and  from  so  getting 
up,  labellmg,  and  marking  their  goods 
as  to  enable  the  defendants,  or  be  «dcu- 
lated  to  enable  them,  to  pass  such  goods 
off  on  the  trade  and  public  as  and  for  the 
goods  of  the  plaintiffs. 

The  plaintiffs  also  claimed  an  enquiry 
as  to  the  amount  of  the  sales  and  the 
profits  thereon  of  whisky  by  the  defen- 
dants bearing  any  such  label,  brand,  or 
mark  as  aforesaid ;  and  delivery  up  of  all 
the  casks,  bottles,  or  other  receptacles, 
whether  containing  whisky  or  otherwise, 
bearing  any  of  such  labels,  brands,  or 
marks,  and  also  all  labels,  wrappers,  and 
brands  which  were  an  infringement  of  any 
of  the  plaintiffs'  labels,  wrappers,  and 
brands,  or  so  nearly  resembling  thereto  as 
to  be  calculated  to  deceive  or  to  enable 
4X 
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the  defendants  to  so  get  up  their  goods  as 
aforesaid. 

The  plaintiffs  desired  that  the  writ 
should  be  served  out  of  the  jurisdiction 
under  Order  XI.  rule  1,  sub-s./,  on  the 
ground  that  as  the  motion  to  expunge  the 
defendants*  trade  mark  was  pending  in 
this  Court,  the  action  could  be  more  con- 
veniently tried  here;  they  were  willing 
that  the  action  and  the  motion  should  be 
heard  together  so  as  to  save  the  expense 
of  a  double  trial,  and,  as  the  witnesses 
were  mostly  merchants  in  London,  the 
trial  would  be  more  conveniently  held  in 
London. 

The  defendants  now  moved  to  set  aside 
the  order  of  the  Slst  of  March,  1890,  on 
the  ground  that  they  had  no  place  of 
business  within  the  jurisdiction,  and  that 
there  was  a  concurrent  jurisdiction  in 
Ireland,  where  their  witnesses  were  for 
the  most  part  resident. 

Renshaw,  Q.C,  and  Whinney,  for  the 
motion. — ^The  jurisdiction  is  given  by 
Order  XL  rule  1  (/),  and  rule  2,  but,  by 
the  latter  rule,  the  Court  will  exercise  a 
discretion,  having  regard  to  the  cost  and 
convenience  of  the  timl  in  England.  The 
balance  of  convenience  in  this  case  is 
clearly  against  service  out  of  the  jurisdic- 
tion. In  Marshall  v.  Marshall  (1),  the 
Court  of  Appeal,  in  a  similar  case,  refused 
the  order  on  the  ground  that,  as  an  in- 
junction could  only  be  enforced  against 
the  defendants'  agents,  the  case  was  better 
left  to  the  Scottish  Courts.  We  have  no 
property  at  all  within  the  jurisdiction, 
but  only  supply  our  whisky  to  private 
customers,  so  that  the  case  comes  within 
Marshall  y.  Marshall  (1),  and  not  within 
In  re  BurlancPs  Trade  Mark  (2),  in  which 
the  defendants  had  property  within  the 
jurisdiction  which  could  be  sequestrated. 
The  plaintiffs  say  they  have  used  the  mark 
since  1875,  and  yet  they  lie  on  their  rights 
for  13  years.  There  is  a  serious  question 
whether  there  is  an  infringement  within 
the  jurisdiction  at  all.  Can  we  be  restrained 
from  carrying  on  the  business  of  selling 
Kinahan's  V.  O.  Whisky,  which  we  have 
carried   on   for   30  years  1     The  question 

(1)  Law  Kep.  38  Ch.  D.  330. 

(2)  58  Iaw  J.  Uep.  Chanc.  591  :  Law  Rep. 
41  Ch.  D.  642. 


can  only  be  tried  effectually  in  Ireland — 
Patents  Act,  1883,  ss.  90,  111,  and  117. 

Marten,  Q.C,  and  Willis  Bund,  for  the 
plaintiffs. — ^The  defendants  in  supplying 
goods  to  private  persons  with  our  trade 
mark  are  passing  off  their  own  goods  as 
those  of  another.  They  receive  orders 
for  this  whisky  from  all  parts  of  the 
world,  and  the  addition  of  Y.  O.  is  only 
colourable,  and  was  made  after  they 
ceased  to  be  our  agents.  As  the  regis- 
tration was  in  England,  it  is  extremely 
doubtful  whether  the  Irish  Courts  have 
jurisdiction  to  rectify.  Section  1 1 1  of  the 
Act  does  not  confer  the  jurisdiction.  In 
Marshall  v.  Marshall  (1),  North,  J.,  re- 
fused to  make  the  order ;  but  that  is  not  the 
same  thing  as  discharging  an  order  alreaily 
made.  Though  we  could  not  sequestrate 
any  property  of  the  defendants,  we  could 
stop  their  goods  at  the  Custom  House, 
and  so  come  within  the  principle  of  In  re 
Burland's  Trade  Mark  (2). 

Benshaw,  Q.C.,  was  not  called  upon  to 
reply. 

Kekewich,  J. — This  jurisdiction  re- 
quires to  be  carefully  watched  and  care- 
fully exercised.  I  believe  that  every 
Judge  is  bound  to  do  that  which  Mr. 
Justice  Chitty  tells  us  he  did  in  the  case 
of  In  re  BurlaruHs  Trade  Mark  ;  Burland 
V.  The  Broxburn  Oil  Company,  Limited  (2), 
that  is  to  say,  to  look  carefuUy  into  the 
&«ts  before  him.  But  any  one  whose  duty 
does  not  bring  a  consideration  of  these 
cases  before  him  would  be  surprised  to 
know  how  difficult  it  is  to  satisfy  oneself  on 
the  affidavits  which  are  presented  whether 
the  case  is  a  proper  one  under  Order  XI. 
of  the  Rules  of  Court,  1883,  or  not,  and 
how  very  seldom,  notwithstanding  that 
the  affidavit  is  generally  made  by  the 
plaintiffs  solicitor,  it  strictly  and  satis- 
fietctorily  complies  with  the  exigencies  of 
the  order.  In  this  particular  case  there 
is  the  extraordinary  omission  by  the 
plaintiffs'  solicitors  of  any  plain,  simple 
statement  of  the  belief  that  the  plaintiffs 
have  a  good  cause  of  action.  There  is  a 
statement  which  may  be  accepted  as  an 
equivalent,  and  was  accepted  as  an  equiva- 
lent ;  but  the  plain  statement  which  ought 
to  be  there,  and  for  the  omission  of  which 
there  really  is   no  excuse,   is   not   there. 
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Frequently  other  slips  occur,  and  the  duty 
of  the  Judge  is  extremely  difficult  for 
that  reason.  If,  according  to  what  I  hold 
to  be  the  most  convenient  practice,  one 
simply  endorses  the  application  "  insuffi- 
cient," and  sends  it  back,  the  deponent  or 
his  solicitor  wants  to  know,  and  is  not 
satisfied  unless  he  is  told,  in  what  respect 
it  is  insufficient ;  and  if  he  is  told,  he  in- 
variably supplies  what  is  wanted,  and  one 
unfortunately  cannot  help  thinking  that  he 
has  just  suppUed  it  because  it  was  wanted. 
I  only  mention  these  matters  to  shew 
how  extremely  difficult  it  is  to  deal  with 
these  cases,  and  to  justify  my  remark  that 
the  jurisdiction  requires  to  be  carefully 
watched.  I  cannot  doubt  that  it  is  right 
to  review  one's  discretion  if  circumstances 
are  brought  before  the  Court  which  justify 
such  reviewal.  I  entirely  follow  Mr. 
Marten's  observation  that  a  defendant 
coming  here  to  challenge  an  order  made 
on  an  62;  poflrU  application  is  bound  to 
shew  a  good  reason  why  the  discretion 
before  exerdsed  should  be  reversed — ^that 
is  to  say,  where  it  is  a  discretion  on  fitcts 
sufficient  in  the  first  instance  to  justify 
an  order.  I  certainly  think  a  Judge  is 
bound  to  review  his  discretion  on  the  ad- 
ditional facts,  and  Mr.  Justice  Chitty, 
although  he  upheld  his  order,  took  that 
course  in  the  case  of  7n  re  BurlancPa  Trade 
Mark  (2),  and  evidently  with  some  care. 

Here  I  have  no  doubt,  on  again  reading 
through  the  affidavit,  that  I  had  no  alter- 
native but  to  allow  the  writ  to  issue. 
Now  I  have  to  consider  whether  on  the 
additional  &cts  the  writ  ought  now  to 
stand  as  issued  for  service  out  of  the 
jurisdiction.  The  case  is  against  a  trader 
in  Ireland — I  will  treat  the  two  defen- 
dants as  one — and  canying  on  business 
in  Ireland,  and  the  ground  for  service 
out  of  the  jurisdiction  is  injunction.  It 
is  said  that  that  is  only  a  small  part  of 
the  relief  claimed,  and  that  accounts  of 
profits  and  so  forth  are  likewise  wanted, 
but  all  that  relief  flows  from  the  granting 
of  an  injunction,  and  there  is  therefore  a 
case  so  far  fidling  within  the  order.  But 
an  injunction  to  restrain  whati  To  r^ 
strain  the  sale  of  goods  with  a  certain 
label  or  trade  mark.  Where  are  the 
goods  soldi  In  England,  Ireland,  or 
elsewhere.  That  is,  I  thinks  an  exhaustive 
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description  of  the  world  for  trading  pur- 
poses, and  sufficiently  accurate  for  the 
present  purpose.  I  have  it  sworn  dis- 
tinctly that  the  defendants  have  no  busi- 
ness premises  and  no  agents  in  England, 
but,  like  many  other  traders  carrying  on 
business  in  England,  Scotland,  or  on  the 
continent — continents  I  may  say — ^they 
do  supply  occasional  customers  in  Eng- 
land, sending  over  such  goods  as  such 
customers  order.  Beyond  that,  they  have 
no  business  in  England  at  all.  I  have 
evidence  no  doubt  that  they  do  a  large 
business  elsewhere — that  is  to  say,  out  of 
England  and  Ireland.  How  that  is  done 
I  cannot  say,  but  I  will  assume  that  they 
do  a  large  business  in  some  such  way, 
and  undoubtedly  they  do  a  large  business 
in  Ireland. 

Now,  as  regards  the  first,  this  small 
business  done  in  England,  it  is  not  suffi- 
cient to  justify  the  Court  in  issuing  the 
writ  for  service  on  the  defendants  in 
Ireland.  If  it  were  their  principal  busi- 
ness, even  if  it  were  a  large  proportion  of 
their  business,  the  case  might  be  different. 
But  it  is  only  a  small  portion  which  is 
done  in  the  particular  way  I  have  de- 
scribed, and  the  particular  way  has,  to  my 
mind,  a  great  bearing  on  the  case.  Mr. 
Marten  says  that  the  plaintifEs  could  en- 
force an  injunction  in  this  country.  They 
could  not  enforce  it  against  the  defen- 
dants personally,  treating  the  company 
for  the  moment  as  a  person,  because  the 
company  and  the  other  defendant  are 
both  resident  in  Ireland,  and  there  is  no 
reason  to  suppose  that  they  will  in  any 
way  be  found  here.  But  he  suggests'  that 
execution  might  be  obtained  against  the 
defendants'  goods  in  this  country.  As  I 
understand  the  practice  of  the  trade  as 
appearing  on  the  affidavits,  no  goods  of 
the  defendants  ever  come  to  this  country 
at  all.  They  execute  orders  for  customers 
here  and  remit  goods  which  come  here  as 
the  goods  of  the  customers,  and  it  seems 
to  me  that  there  is  nothing  liable  to  exe- 
cution by  the  plaintiffs  against  the  defen- 
dants. That  brings  the  case  on  the  point 
directly  within  the  case  of  Marshall  v. 
Marshall  (1)  before  the  Court  of  Appeal. 
As  regards  the  continental  business,  I. 
think  the  only  &ir  thing  to  do  is  to  treat 
it  as  immatenial  whether  the  action  is  in 
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Ireland  or  in  England.  I  see  no  reason 
why  one  should  be  more  convenient  than 
another.  At  any  rate,  I  will  not  pause  to 
examine  whether  it  would  be  more  con- 
venient  in  one  or  the  other.  But  as  regards 
the  Irish  business  it  seems  to  me  beyond 
doubt  that  it  ought  to  be,  and  is,  an  Irish 
action  and  not  an  English  action,  and 
that  the  proceedings  ought  to  be  in  Ireland 
and  not  here.  In  the  first  place  consider 
the  matter  of  witnesses.  It  may  be  that 
the  plaintifife  would  have  to  take  some 
witnesses  over  to  Ireland.  On  the  other 
hand,  if  the  action  proceeds  in  England, 
the  defendants  would  have  to  bring  all 
their  witnesses  over  here.  Again,  as  re- 
gards the  extremely  important  question 
in  an  action  of  this  kind — namely,  dis- 
covery. If  discovery  is  to  be  had  against 
the  defendants  it  must  be  had  somehow 
or  other  in  Ireland.  The  only  place  in 
which  the  books  can  be  seen  is  in  Ireland, 
and  the  examination  of  the  books,  both 
for  the  purpose  of  the  action  and  the  trial, 
and  still  more  for  the  purpose  of  account, 
if  account  is  ordered,  really  goes  to  the 
root  of  the  action.  Therefore,  there  you 
have  to  my  mind  an  extremely  strong 
reason  for  proceeding  in  Ireland. 

Is  not  that  conclusive  really  on  the 
question  of  convenience  1  I  turn  to  rule  2, 
Order  XI.,  and  this  is  what  I  am  to  re- 
gard :  **  The  comparative  cost  and  con- 
venience of  proceeding  in  England,  or  in 
the  place  of  residence  of  the  defendant,  or 
person  sought  to  be  served."  I  have  not  to 
regard  the  residence  of  the  plaintiff,  and 
though  I  think  the  rule  does  not  by  any 
means  exclude  regard  to  the  convenience 
of  the  plaintiff,  still  certainly  his  con- 
venience is  not  by  any  means  to  be  the 
sole  guide,  for  that  would  really  be  the 
equivalent  for  saying  that  he  might  choose 
his  own  forum.  What  the  Court  is  to 
regard  is  the  comparative  cost  and  con- 
venience of  proceedings  as  regards  both 
parties  in  reference  to  the  general  cost  of 
the  action,  the  cost  to  both  sides.  The 
convenience  I  think  ought  certainly  to 
include  despatch  as  distinguished  from 
delay.  Now,  regarding  it  with  reference 
to  what  I  have  already  said  about  wit- 
nesses and  about  discovery,  it  seems  to  me 
that  cost  and  convenience  both  point  to 
Ireland  and  not  to  England.     That  is  also 


the  residence  of  the  defendants,  wliich  is  a 
thing  I  am  bound  under  the  rule  to  re- 
gard. So  that,  whether  I  take  it  outside 
the  rule  on  the  general  question,  or  ac- 
cording to  the  terms  of  the  rule,  I  think 
this  ought  to  be  regarded  as  an  Irish  case 
and  not  an  English  case. 

Then  there  is  an  answer  to  that  which 
requires  some  consideration,  and  that  is 
the  motion  to  rectify  the  register.  I  can- 
not regard  that  as  conclusive  in  the  £Eivour 
of  the  plaintiffs,  because  there  was  a 
motion  of  a  like  character  in  MarshaU  v. 
Marshall  (1),  and  it  was  not  there  re- 
garded as  sufficient  to  overrule  the  general 
convenience  of  remitting  the  case  to 
Scotland.  It  is  true,  as  was  pointed  out 
here,  that  in  that  case  there  was  a  motion 
to  put  a  mark  on  the  register,  and  here 
there  is  a  motion  to  take  it  off;  but,  as  at 
present  advised,  there  seems  to  me  to  be 
no  substantial  distinction  between  the  two 
applications.  I  cannot  therefore  regard 
that  as  conclusive,  but  I  am  not  at  pre- 
sent sure  that  there  is  any  reason  why 
that  application  should  be  made  here.  I 
do  not  think  I  ought  to  decide  that  ques- 
tion. It  is  a  question  of  jurisdiction 
arising  on  the  Trade  Marks  Act  which  I 
had  £ur  better  leave  for  decision  when  it 
really  arises  and  calls  for  decision. 

It  is  sufficient  for  me  to  say  that  I  do 
not  think  the  pendency  of  that  motion, 
whether  ultimately  tried  here  or  iu 
Ireland,  ought  to  interfere  with  the 
general  convenience,  the  convenience  rest- 
ing on  other  grounds,  of  remitting  the  case 
to  Ireland,  or  rather  declining  to  have  it 
tried  here. 

Therefore  I  must  grant  the  defendants' 
application  and  discharge  the  order,  and, 
as  that  will  get  rid  of  the  action  altogethor 
so  &r  as  the  defendants  are  concerned,  I 
think  they  must  have  their  costs. 

Solicitors— Linklater    &  Co.,  for  defendants; 
PaddisoD,  Son  &  Fullilove,  for  plaintiffs. 
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1890.      I     In  re  george  {deceased), 
April  26.  \  FRANCIS  v,  bruce. 

May  2.    ) 

Promissory  Note — Bill  of  Exchange — 
Renurudation  in  Writing — Note  payable 
on  Demand  —  Maturity  of  Promissory 
Note—BiUs  of  Exchange  Act,  1882  (46  <j& 
46  Vict.  c.  61),  s.  62,  sub-s.  1,  and  s.  89. 

A  renunciation  in  writing  of  a  bill  of 
exchange  or  promissory  note  under  the 
BiUs  of  Exchange  Act,  1882,  s.  62,  sub-s.  1, 
must  be  a  record  of  an  absolute  and  un- 
conditional renunciation  of  the  rights  on 
the  biU  or  note. 

A  holder  of  a  promissory  note  when  on 
his  <ieath'bed  expressed  a  wish  that  the  debt 
should  be  forgiven,  and  directed  the  note 
to  be  searched  for  and  destroyed,  amd  the 
note  not  being  forthcoming,  the  nurse  at  his 
instance  made  a  memarandu/m  as  follows  : 
*' It  is  by  Mr,  GJs"  {the  holder's)  ''dying 
wish  thai  the  note  for  2,000^.  money  lent  to 
Mrs,  F.  be  destroyed  as  soon  as  found," 
The  memorandum  was  signed  by  the  nurse, 
but  not  by  the  holder : — Held,  that,  apart 
from  any  question  as  to  whether  the  re- 
nunciation should  ha/oe  borne  the  signature 
of  the  holder  {which  question  the  Court 
held  CTUirely  open),  the  memorandum  did 
not  operate  as  a  renunciation  of  the  note 
wnder  the  BiUs  of  Exchange  Act,  1882,  s, 
62,  sub-s.  1,  inasmuch  as  it  was  competent 
for  the  holder  to  have  revoked  his  wish  and 
orders  with  respect  to  the  destruction  of  the 
note, 

A  promissory  note  payable  on  demand 
with  interest  is  "at  maturity"  notvnth- 
sicmding  no  demand  has  been  made, 

Norton  v.  Ellam  (2  Mee.  &  W,  461 ; 
6  Law  J.  Rep.  Exch.  121)  followed, 

T.  W.  George,  by  his  will  dated  the 
6th  of  July,  1887,  bequeathed  to  his  niece, 
Mrs.  Francis,  the  sum  of  6,000/.,  and  by  a 
codicil  bearing  the  same  date  as  his  will, 
after  refendng  to  the  bequest  of  6,000?., 
and  stating  that  he  had  lent  to  Mrs. 
Francis  the  sum  of  2,000Z.,  and  that  he 
wished  such  sum  to  be  considered  as  an 
advance  on  account  of  the  6,000/.,  the 
testator  declared  that  if  at  his  death  the 
said  sum  of  2,000/.,  or  any  part  thereof,  or 
any  interest  thereon,  should  be  due  fiH>m 


Mrs.  Francis,  then  all  such  moneys  so  due 
should  be  deducted  from  the  legacy  of 
6,000/.,  and  the  legacy  of  6,000/.  be  re- 
duced accordingly  in  satis&iction  of  the 
moneys  due. 

The  sum  of  2,000/.  referred  to  by  the 
testator  was  lent  by  him  to  Mrs.  Francis 
in  September,  1886,  and  Mrs.  Francis  at 
the  same  time  signed  and  gave  to  the 
testator  a  promissory  note,  which  was  in 
the  following  words : — 

**  On  demand  I  promise  to  pay  to  Mr. 
T.  W.  George,  or  his  order,  the  sum  of 
two  thousand  pounds,  together  with 
interest  thereon  after  the  rate  of  four 
pounds  per  centum  per  annum  from  the 
date  hereof  for  value  received." 

Interest  was  paid  on  this  note  up  to 
the  6th  of  March,  1889.  On  the  30th  of 
August,  1889,  the  testator  died.  About 
two  or  three  hours  before  his  death  the 
testator  directed  the  promissory  note  to 
be  brought  to  him  that  he  might  destroy 
it.  The  note  was  searched  for,  but  could 
not  be  found.  The  testator  then  declared 
to  Mrs.  Francis,  in  the  presence  of  two 
other  persons,  that  he  wished  to  give  the 
2,000/.  to  her,  and  to  forgive  her  the 
debt.  The  nurse  was  then  sent  for,  and 
the  testator  told  her  that  he  had  lent 
Mrs.  Francis  2,000/.,  and  that  he  wished 
to  forgive  the  debt,  and  that  he  ought  to 
have  destroyed  the  note,  but  it  could  not 
be  found  for  that  purpose ;  he  then  made 
the  nurse  give  him  a  solemn  promise  that 
she  would  see  the  note  destroyed,  and 
that  she  would  testify  that  it  was  his 
wish  that  it  should  be  destroyed  as  soon  as 
found,  and  he  told  her  that  she  had  better 
write  this  down.  The  nurse  then  and 
there  wrote  down  on  the  back  of  a  letter 
she  had  in  her  pocket,  a  memorandum  as 
follows:  "30th  of  August,  1889.  It  is 
by  Mr.  George's  dying  wish  that  the 
cheque  {sic)  for  2,000/.  money  lent  to  Mrs. 
Francis  be  destroyed  as  soon  as  found. 
Mr.  George  is  perfectly  conscious  and  in 
his  sound  mind.  (Signed  Nurse  T.)" 
This  memorandum  the  nurse  stated  was, 
with  the  exception  of  the  last  sentence, 
written  at  the  instance  of  the  testator. 
The  story  told  by  the  nurse  was  corrobo- 
rated by  another  member  of  the  family, 
and  otherwise.  After  the  testator's  death 
the  note  was  found  in  a  safe  in  the  house. 
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The  present  was  an  originating  summons 
by  Mrs.  Francis  against  the  executors  of 
the  will,  raising  the  question  whether 
there  had  been  a  renunciation  of  the  note, 
it  being  admitted  that  the  circumstances 
could  not  operate  as  a  valid  donatio  viortia 
cauMt, 

HoineTf  Q.C.,  and  Upjohn^  for  Mrs. 
Francis. — By  the  Bills  of  Exchange  Act, 
1882,  s.  62,  sub-s.  1,  it  is  provided  that 
'^  when  the  holder  of  a  bill  at  or  after  its 
maturity,  absolutely  and  unconditionally 
renounces  his  rights  against  the  acceptor, 
the  bill  is  discharg^.  The  renuncia- 
tion must  be  in  writing,  unless  the  bill 
is  delivered  up  to  the  acceptor,"  and  by 
section  89  the  provisions  of  the  Act 
relating  to  bills  of  exchange  are  made 
applicable  with  the  necessary  modifications 
to  promissory  notes. 

We  submit  in  the  first  place  that  the 
note  was  not  "at  maturity"  when  the 
testator  died,  for  there  is  no  evidence  of 
payment  having  been  demanded,  and  the 
case,  therefore,  is  governed  not  by  the 
Act  of  1882,  but  by  the  pre-existing  law, 
under  which  a  bill  of  exchange  or  promis- 
sory note  could  be  waived  by  parol  and 
without  consideration — Barowgh  v.  White 
(1),  Foster  v.  Dawher  (2),  and  Bylea  on 
Bias  (11th  ed.),  pp.  168,  196,  209,  304. 

[Chitty,  J.,  referred  to  Christie  v.  Fon- 
sick  (3),  RumbaM  v.  Ball  (4),  CoUi^is  v. 
Benning  (5),  Norton  v.  EUamh  (6),  and 
Jackson  v.  Ogg  (7),  as  authorities  shewing 
that  the  note  was  at  matui-ity  notwith- 
standing no  demand  made.] 

After  the  authorities  referred  to  by 
your  Lordship,  we  admit  our  proposition 
to  be  untenable. 

We,  however,  submit  in  the  second  place 
that  the  memorandum  was  a  valid  "  re- 
nunciation in  writing  "  within  the  words 
of  the  Act  of  1882,  section  62,  sub-section 
1.  It  was  in  writing,  although  the  writing 

(1)  4  B.  &  C.  325  ;  3  Law  J.  Rep.  (o.s.)  K.B. 
227, 

(2)  6  Exch.  Rep.  839,  per  Parke,  B.,  861 ;  20 
Law  J.  Rep.  385,  390,  391. 

(3)  1  Sel.  N.P.  (12th  ed.),  399. 

(4)  10  Mod.  38. 

(5)  12  Mod.  444. 

(6)  2  Mee.  &^  W.  461 ;  6  law  J.  Hep.  Exch. 
121. 

(7)  Johns.  897. 


was  in  the  hand  of  an  agent  or  amanuensis. 
Section  62,  sub-section  1,  does  not  say  that 
such  a  renunciation  must  bear  the  signa- 
ture of  the  holder.  When  the  Act  in- 
tends signature  to  be  requisite  it  says  so — 
e.g,  section  17,  sub-section  2  (a);  and  that 
an  agent  is  in  some  cases  contemplated  is 
shewn  by  section  26,  sub-section  1. 

[Chitty,  J.,   referred  to  /w  re  I^wis 

(8).] 

Bymey  Q.G.,  and  Dunning,  for  the 
executors. — Even  had  the  memorandum 
been  signed  by  the  testator,  it  would  have 
been  insufficient.  It  disclosed,  no  doubt, 
an  intention  to  renounce,  but  it  was  not  a 
renunciation.  What  the  statute  speaks  of 
is  not  evidence  in  writing,  but  an  actual 
written  renunciation — ^in  other  words,  what 
is  required  to  make  an  absolute  and  un- 
conditional renunciation  is  a  record  of  the 
renunciation.  The  memorandum  merely 
declared  the  testator's  wish  that  the  note 
be  destroyed  when  found.  Until  the  note 
waj3  actually  destroyed,  it  was  competent 
for  the  testator  to  revoke  his  declaration 
or  direction. 

Bomer,  Q,C.,  in  reply. — ^The  word  "  re- 
nounce" is  not  obligatory.  All  that  is 
required  is  that  the  memorandum  should 
state  an  absolute  and  unconditional  in- 
tention to  renounce.  The  testator  stated 
it  to  be  his  "  dying  wish  "  that  the  note  be 
destroyed — that  was  to  say,  that  it  was  his 
final  intention  that  the  note  be  destroyed  ; 
and  he  also  stated  that  the  note  was  to  be 
destroyed  "  as  soon  as  found  " — ^that  was 
to  say,  should  be  destroyed  forthwith.  We 
submit,  therefore,  that  the  memorandum 
bore  on  its  face  an  absolute  and  uncon- 
ditional renunciation  of  the  note,  and  that 
unless  the  statute  requires  the  writing  to 
be  that  of  the  holder,  or  to  be  signed  by 
the  holder,  the  note  must  be  deemed  to  be 
cancelled. 

Chitty,  J.  (after  stating  the  facts),  con- 
tinued : — The  question  is  whether  the 
note  was  destroyed  in  the  lifetime  of  the 
testator.  The  argument  for  the  plaintiff 
is,  that  this  being  a  promissory  note,  at 
common  law  the  debt  could  be  waived, 
and  that  the  Bills  of  Exchange  Act,  1882, 
section  62,  sub-section  1,  has  only  made  a 

(8)  46  Law  J.  Rep.  Q.B.  816 ;  Law  Rep. 
1  Q.B.  D.  724. 
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limited  alteration  in  the  law,  and  does  not 
apply  to  a  waiver  of  a  bill  or  note  before 
its  maturity,   but  only  "at  or  after  its 
maturity  " ;  and  seeing  that  the  present  is 
a  note  payable  on  demand  with  interest, 
it  is  said  it  was  not  "  at  maturity  "  when 
the  testator  died,  and  that  therefore  the 
case  is  not  affected  by  the  62nd  section. 
[After  reading  section  62,  sub-section  1, 
his  Lordship  continued  :]  The  first  point, 
therefore,  is.  When  is  a  note  payable  on 
demand  "  at  maturity  "  %    That  question, 
though  not  exactly  in  this  form,  has  been 
often    considered :   of  the*  various    cases 
which  have  been  referred  to  in  argument, 
I  will  take  one  only,  Norton  v.  EUam  (6). 
In  that  case  there  was  a  note  payable  with 
interest  on  demand,  and  the  question  was 
from  what  time  the  Statute  of  Limitations 
began  to  run.    Baron  Parke  in  giving 
judgment  says  (2  Mee.  &  W,  461,  p.  464)  : 
"  I  entertain  no  doubt  at  all  on  this  point ; 
it  is  the  same  as  the  case  of  money  lent, 
payable  upon  request,  with  interest,  when 
no  demand  is  necessary  before  bringing 
the  action.     There  is  no  obligation  in  law 
to  give  any  notice  at  all :  if  you  choose  to 
make  it  part  of  the  contract  that  notice 
shall  be  given  you  may  do  so.     The  5ebt 
which  constitutes  the  cause  of  action  arises 
instantly  on  the  loan."     (The  note  I  have 
before  me  was  for  money  lent.)    "  Where 
money  is  lent  simply,  it  is  not  denied 
that  the  statute  begins  to  run  from  the 
time  of  lending.     Then,  is  there  any  dif- 
ference where  it  is  payable  with  interest  ? 
It  is  quite  clear  that  a  promissory  note 
payable  on   demand,  with  interest,  is  a 
present  debt,  and  is  payable  without  any 
demand,  and  the  statute  begins  to  run 
from  the  date  of  it.     Then  the  stipulation 
for  compensation  in  the  shape  of  interest 
makes  no  difference,  except  that  thereby 
the  debt  is  continually  increasing  de  die  in 
diem."     I  mention  this  authority  alone, 
though  there  are  many  decisions  to  the 
same  effect,  because  it  appears  to  me  to 
be  decisive  on  the  point  that  was  argued 
with  reference   to    the    62nd    section — 
namely,  that  this  note  was  not  at  maturity 
when  the  testator  died. 

Then  comes  the  question,  whether  there 
is  a  "renunciation  in  >vriting"  within 
section  62,  sub-section  1 .  I  entertain  no 
doubt  of  the  integrity  and  trustworthiness 


of  the  witnesses,  and  I  entertain  no  doubt 
also  that  it  was  the  testator's  intention  to 
forgive,  or  discharge  this  note  in  fcivour  of 
the  plaintiff.  I  am  quite  satisfied  with 
the  evidence  on  this  point.  Section  62, 
sub-section  1,  says  the  renunciation  must 
be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor;  and,  changing  the 
language  to  suit  the  present  case,  that 
would  be,  unless  the  note  is  delivered  up 
to  the  maker.  The  statute  contains  pro- 
visions for  the  cancellation  of  bills  of  ex- 
change, and  therefore  of  promissory  notes 
also,  so  that  it  is  quite  clear  that  if  this 
note  had  been  in  the  testator's  possession 
at  the  time,  he  would  have  had  it  destroyed ; 
upon  that  point  I  entertain  no  doubt. 
I  have,  however,  to  deal  with  the  statute, 
which  is  not  confined,  of  course,  to  cases 
such  as  this,  but  is  a  statute  as  to  bills  of 
exchange,  and  has  a  wide  operation  among 
mercantile  men ;  and  I  feel  that  I  must 
be  on  my  guard  not  to  allow  any  sym- 
pathy I  may  have  with  the  plaintiff  on 
the  facts  of  the  case  in  any  way  to  in- 
fluence my  judgment  in  construing  this 
section;  because  I  might,  if  I  did  give 
way  on  such  a  ground  as  that,  be  inflict- 
ing considerable  ii\jury  upon  merchants 
and  others. 

Now,  it  is  plain  that  what  must  be  in 
writing  is  an  absolute  and  unconditional 
renunciation  of  rights.  It  is  not  neces- 
sary to  put  those  words  in  ;  but  that  must 
be  the  effect  of  the  document.  Then  the 
document  is  not  to  be  a  note  or  memo- 
randum of  the  renunciation,  or  of  an  in- 
tention to  do  it ;  but  it  must  be,  itself,  the 
record  of  the  renunciation.  I  am  not 
called  upon  to  say  whether  the  words 
"the  renunciation  must  be  in  writing" 
involves  the  signature ;  and  I  do  not  pro- 
pose to  say  anything  which  would  tend  to 
shew  it  was  my  opinion  that  the  renun- 
ciation in  writing  need  not  be  signed.  I 
see  great  danger  in  holding  that  the 
signature  is  not  required.  I  leave  the 
point  wholly  imdetermined.  This  section, 
as  has  been  properly  pointed  out,  does 
not,  in  terms,  say  that  the  writing  must 
be  signed  by  the  holder  of  the  bill  or  note ; 
and  it  does  not,  in  terms,  say  that  the 
writing  may  be  signed  by  anybody  on  his 
behalf — that  is,  by  an  agent;  and  no 
doubt  there    are    other  sections    where 
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signature  is  spoken  of,  and  it  must  be  the 
signature  of  the  person  himself,  or  there 
may  be  cases  where  it  is  signed  by  the 
agent,  and  provisions  are  made  to  that 
effect  in  the  statute. 

But  now  I  take  the  document  which  I 
have  before  me  and  compare  it  with  the 
statute.  The  fiacts  are  these  :  [His  Lord- 
ship then  stated  the  £Eicts  as  to  the 
writing  of  the  memorandum  by  the  nurse, 
and  continued  :]  That  memorandum  was 
no  doubt  meant  to  be  evidence  of  his  in- 
tention. The  document  is  signed  by  the 
nurse,  and  it  was  an  authority  to  those 
concerned,  if  the  note  had  been  found,  to 
destroy  it  in  his  lifetime. 

But  is  that  an  absolute  and  uncondi- 
tional renunciation  in  writing  of  the  tes- 
tator's rights  on  the  note  1  The  plaintiff's 
argument  (to  put  it  shortly)  was  this, 
that  it  IB  final,  because  it  is  stated  it  is  Mr. 
George's  dying  wish  ;  and  that  it  is  imme- 
diate, because  the  note  was  to  be  destroyed 
as  soon  as  found.  But  the  real  question, 
I  think,  is  this  :  Is  the  direction  to  destroy 
the  note  as  soon  as  found  an  absolute  and 
unconditional  renunciation  of  the  rights 
on  the  note?  I  put  the  proposition  in 
that  way,  for  I  think  it  is  the  fjEurest  way 
to  state  it  in  &,vour  of  the  plaintiff.  I  am 
now  assuming  that  this  is  a  writing  by 
the  testator — an  assumption  that  I  am 
making  in  favour  of  the  plaintiff. 

The  pertinent  question  is,  could  not  the 
testator,  after  this  paper  had  been  signed 
by  the  nurse,  have,  if  he  had  recovered, 
gone  to  the  bank,  or  place  where  he  sup- 
posed the  note  to  be,  to  get  it ;  or  if  it  was 
found  afterwards  and  brought  to  the  tes- 
tator, could  he  not  have  said,  "  I  have 
changed  my  mind  "  ?  I  think  he  could. 
I  think  I  am  bound  in  point  of  law  to  say 
that  he  could.  Having  examined  the 
case  with  all  the  care  that  I  think  could 
be  given  to  it,  I  am  unable  to  come  to 
the  conclusion  that  this  was  an  absolute 
and  unconditional  renimciation  in  writing 
such  as  is  required  by  the  statute. 


Solicitors— K.  K.  Francis,  for  plaintiff;  Bell, 
Brodrick  &  Gray,  agents  for  Rawson,  Best  & 
Sod,  Tteeds,  for  defendants. 


LEWIS  S  V.   LEWIS. 


Kekewich,  J. 

1890. 

June  28. 

Practice — Consent  Order — Compromise 
by  Counsel — AiOhority  of  Counsel, 

The  rule  that  parties  are  hound  by  terms 
agreed  to  by  their  counsel  when  the  case  is 
altogether  in  the  hands  of  counsel,  does  not 
apply  when,  general  terms  of  compromise 
having  been  contempkUed  by  one  of  the 
parties  and  communicated  to  his  legal 
advisers,  counsel  is  instructed  to  arrange 
the  specific  terms  of  the  compromise, 

Matthews  v,  Munster  (57  Law  J.  Rep. 
Q.B.  49 ;  Law  Rep.  20  Q.B.  D.  141)  dis- 
tinguished. 

The  plaintiffs  applied,  upon  notice  of 
motion,  that  they  might  be  at  liberty  to 
withdraw  their  consent  to  an  order  made 
in  the  action,  and  to  renew  their  notice  of 
motion  upon  which  the  consent  order  was 
agreed  to. 

On  the  17th  of  May,  1890,  a  motion  in 
the  action  for  an  interim  injunction  to 
I'estrain  the  defendant  from  using  the 
word  *^  Lewis's  "  as  a  trade  name  came  on 
for  hearing,  but  was  adjourned  until  the 
7th  of  June,  1890. 

On  the  24th  of  May,  1890,  the  defen- 
dant's solicitors  wrote  to  the  plaintifik' 
solicitors  as  follows  :  "  Our  client  is  anxi- 
ous for  peace,  and  therefore  will  concede 
the  use  of  the  word  *  Lewis's '  either  alone 
or  jointly  with  any  initials,  and  will  con- 
sent to  a  perpetual  injunction  restraining 
him  from  using  the  word  as  above  indi- 
cated, and  will  pay  the  legal  costs."  This 
letter  was  shewn  to  plaintiffs'  coimsel  at 
the  time. 

In  reply,  the  plaintifik'  solicitors  sug- 
gested that  minutes  of  the  proposed  order 
should  be  prepared  and  agreed  to  so  as  to 
avoid  dispute. 

On  the  5th  of  June,  1890,  the  London 
agents  of  the  plaintiffs'  solicitors  sub- 
mitted certain  draft  minutes,  to  which, 
however,  the  London  agents  of  the  defen- 
dant's solicitors  objected. 

On  the  7th  of  June,  1890,  before  the 
adjourned  hearing  of  the  motion  was 
reached,  the  counsel  for  plaintiffs  and 
defendant  agreed  to  an  order  in  the  follow- 
ing teiins :  **  By  consent  perpetual  iiyunc- 
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tion  to  restrain  the  defendant  from  trading 
under  the  style  of '  Lewis's/  and  also  from 
using  the  word  *  Lewis's '  in  his  advertise- 
ments or  otherwise  in  the  course  of  his 
trade  or  business,  without  •prefixing  the 
initials  J.  M.  or  the  names  James  or 
Mossop  or  both.  Defendant  to  pay  plain- 
ti£&'  costs  of  action." 

The  plaintiffs'  solicitors  objected  to  an 
order  in  that  form,  as  soon  as  they  were 
made  acquainted  with  the  terms;  they 
contended  that  it  did  not  carry  out  the 
terms  of  the  letter  of  the  24th  of  May. 

Wcurmington,  Q,G,y  and  J.  Cutlery  for 
the  application. — The  consent  order  was 
made  upon  a  misconception  as  to  the  extent 
of  counsel's  authority.  The  matter  was 
not  absolutely  in  his  hands,  but  only  to 
the  extent  of  arranging  a  compromise 
upon  the  terms  of  the  letter  of  the  24th 
of  May — Harvey  v.  The  Croydon  Union 
Rural  Santtary  Authority  (1). 

Chadwyek  Uealeyy  for  the  defendant. — 
The  offer  of  the  24th  of  May  not  being 
accepted,  the  matter  became  altogether 
remitted  to  counsel,  who  could  deal  with 
the  case  as  they  thought  best  in  their 
clients'  interests.  They  had  an  implied 
power  to  compromise.  The  Court  will  hold 
the  parties  to  the  compromise — MaUhewe 
V.  MuflMter  (2)  and  The  West  Devon  Great 
Coneols  Mine  (3). 

Kekewich,  J. — I  regret  that  this  case 
has  come  before  me,  and  I  regret  that  I 
am  obliged  to  allow  this  appfication.  I 
regret  that  the  case  has  come  before  me, 
because  it  is  impossible  that  a  discussion 
of  this  kind  should  not  do  something  to 
affect  what  is  an  extremely  valuable  power 
of  compromising  cases,  which  is  placed  in 
the  hands  of  counsel.  Valuable,  I  mean, 
not  to  cotmsel,  but  to  the  clients,  and  I 
regret  that  I  am  obliged  to  allow  the  ap- 
plication, because  although  I  ought  not, 
with  my  small  knowledge  of  the  case,  to 
say  I  am  satisfied,  I  cannot  but  entertain 
a  strong  opinion  that  the  order  indorsed  on 

(1)  63  Law  J.  Bep.  Chanc.  707;  Law  Rep. 
26  Ch.  D.  249. 

(2)  67  Law  J.  Bep.  Q.B.  49;  Law  Bep. 
20Q.B.  D.  141. 

(8)  57  Law  J.  Bep.  Chanc.  860;  Law  Bep. 
88Ch.D.61.  ^ 
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counsel's  brie£9  is  a  good  settlement  of  the 
action. 

However,  I  think  that  this  case  falls 
within  the  exception  mentioned  in  what 
must  now  be  treated,  as  far  as  the  Chan- 
cery Division  is  copcemed,  as  being  the 
leading  authority  on  the  subject — ^namely, 
Harvey  v.  The  Croydon  Union  Sa/nitary 
Authority  (1).  From  that  decision  I  do 
not  understand  the  decision  in  Matthews 
V.  Mwnater  (2)  to  depart  in  the  slightest 
degree.  In  the  last-mentioned  case,  as 
was  pointed  out  by  all  three  Judges,  what 
they  had  to  consider  was  a  compromise 
entered  into  by  counsel  without  any  in- 
structions, without  any  authority  other 
than  such  instructions  and  authority  as 
are  implied  in  the  employment  of  counsel. 
The  compromise  in  that  case  was  made  by 
counsel  in  exercise  of  that  authority  con- 
ferred on  him  as  the  advocate  of  the  party 
to  the  litigation.  The  Judges  there  took 
care  to  point  out — Lord  Justice  Fry  put- 
ting it  in  the  clearest  terms — that  the 
counsel  did  not  act  on  instructions  as  to  a 
compromise.  In  this  case,  however,  it  is 
reasonably  obvious — whether  counsel  had 
the  letter  of  the  24th  of  May  before  him 
or  not — that  they  were  endeavoiuing  to 
the  best  of  their  ability  to  give  effect  to  an 
intention  to  compromise  which  had  been 
conceived  by  the  parties  themselves  or 
their  legal  advisers  in  the  country.  They 
did  not  start  fresh,  but  knowing  that  the 
parties  wished  to  compromise,  and  having 
some  general  notions  on  the  subject,  they 
endeavoured  to  put  them  into  the  best 
terms,  and  I  repeat  I  think  they  suc- 
ceeded. 

But  I  do  not  think  it  is  a  case  in  which 
it  is  possible  to  say  that  that  is  necessarily 
binding  on  a  party  who  has  not  assented 
to  those,  particular  terms.  I  think  that 
in  that  way  the  case  differs  entirely  from 
Matthews  v.  Munster  (2),  and  it  seems  to 
me  that  the  Couit  would  never  direct 
specific  performance  of  an  agreement  of 
this  kind,  to  consent  to  a  perpetual  injunc- 
tion or  any  other  form  of  decree,  under 
drcumstanoes  which  would  be  an  answer 
to  a  claim  for  specific  performance,  if  the 
question  were  as  to  a  contract  for  the  pur- 
chase or  sale  of  land.  Here,  I  think, 
there  was  a  misunderstanding — ^whether 
from  want  of  information  or  any  other 
4Y 
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cause  it  is  immaterial  to  enquire.  But  I 
think  there  was  a  misunderstanding  as  to 
the  intention  of  the  parties,  so  I  think  I 
must  allow  the  withdrawal  of  what  is 
called  a  consent,  but  was  a  consent  given 
under  a  misapprehension,  which  in  law  is 
really  not  a  consent  at*all.  I  will  reserve 
the  costs  of  this  appKcation  until  the 
motion  for  injunction  is  disposed  of. 

Solicitors — ^Norris,  Allen  &  Chapman,  agents  for 
North,  Kirk  &  Cornett,  Liverpool,  for  plain- 
tiffs ;  Shaw,  Tremellen  Sc  Kirkman,  agents  for 
Forshaw  &  Parker,  Preston,  for  defendant. 


North,  J.  ^  In  re  weymouth  and  channel 

1890.         >       ISLANDS  STEAM  PACKET  COM- 

July  12.    )      PANY  (limited). 

Company — Winding  up — Shares  fvMy 
Paid  up — Shares  issued  at  a  Discount — 
Distribution  of  Surplus  Assets, 

The  articles  of  association  of  a  limited 
company  contained  no  provisions  as  to  t/te 
distribution  of  surplus  assets  on  the  winding 
up  of  tJie  company.  The  company  issued 
2,917  sha/res  of  lOZ.  eacJi^  all  of  which  were 
fully  paid  u/p  in  cash.  Afterwa/rdSf  pur- 
suant to  special  resolution,  the  company 
issued  1,631  additional  sf tares  of  lOl,  eoM, 
"  with  the  sum  oflOl,  as  paid  up  thereon" 
at  the  price  of  31,  per  share.  The  certificates 
of  these  shares  did  not  state  that  tMy  were 
fvUy  paid  up,  Th^e  were  no  creditors. 
The  company  was  being  wound  up  volun- 
tarily,  and  there  were  assets  for  distri- 
bution : — Held,  tJial  these  assets  mvst  be 
applied  —first,  in  repaying  71.  per  share  to 
each  of  the  original  shareholders;  and, 
then,  in  distributing  the  balance  rateably 
between  the  two  dosses  of  shareholders. 

Petition  for  directions. 

The  above-named  company  was  formed 
in  April,  1857,  with  limited  liability  under 
the  Joint  Stock  Companies  Act,  1866, 
with  a  capital  of  40,000^.  divided  into 
4,000  shares  of  lOZ.  each.  The  articles  of 
association  contained  no  provision  with 
respect  to  the  distribution  of  the  surplus 
assets  of  the  company  among  the  share- 
holders in  a  winding-up. 


Prior  to  the  special  resolution  for  the 
increase  of  capital  hereinafber  stated,  the 
company  issued  2,917  shares,  all  of  which 
were  fiUly  paid  up  in  cash. 

The  petition  stated  that,  by  the  year 
1861,  the  company  had  incurred  heavy 
losses,  and  that  the  market  value  of  its 
fully  paid-up  10^.  shares  was  then  about 
3/.  per  share. 

By  a  special  resolution  of  the  company 
(passed  at  a  meeting  held  in  May,  and 
confirmed  at  a  meeting  held  on  the  10th 
of  July,  1861),  it  was  resolved,  amongst 
other  things,  that  the  capital  of  the  com- 
pany be  forthwith  increased  by  the  creation 
of  2,016  additional  shares  of  lOZ.  each,  and 
that  the  directors  be,  and  they  are  hereby 
authorised  to  issue  and  credit  such  addi- 
tional shares  with  the  sum  of  10^.  as  paid 
up  thereon,  upon  payment  by  the  allottee 
of  such  additional  shares  of  a  sum  being 
not  less  than  3/.  per  share. 

A  subsequent  resolution  provided  that 
the  holders  of  such  additional  shares  were 
to  receive  interest  at  the  rate  of  62.  per 
cent,  per  annum  upon  the  sum  of  32.  in 
respect  of  each  share  for  five  years ;  and 
that  at  the  expiration  of  the  five  years 
such  shares  should  be  treated  with  respect 
to  dividend  in  the  same  manner  as  the 
original  lOl.  paid-up  shares. 

These  meetings  were  duly  convened  by 
notice  sent  to  every  shareholder  in  the 
company.  With  the  notice  sent  to  each 
shareholder  was  enclosed  a  copy  of  the 
resolutions  to  be  proposed. 

Pursuant  to  the  special  resolution  the 
company  issued  1,631  shares,  at  the  price 
of  31,  per  share.  Notices,  offering  these 
shares  for  subscription,  were  sent  to  eveiy 
shareholder.  Some  of  these  1,631  shares, 
allotted  at  a  discount,  were  still  held  by 
the  original  allottees ;  but  a  large  number 
of  them  had  been  transferred  from  time 
to  time. 

The  certificates  issued  by  the  company 
in  respect  of  the  shares  allotted  at  a 
discount  were  in  the  same  form  as  the 
certificates  for  the  shares  issued  at  par. 
The  material  part  of  each  certificate  was 
as  follows :  "  This  is  to  certify  that 
is  the  proprietor  of  the  shajre  number 
in  the  Weymouth  and  Channel 
Islands  Steam  Packet  Company  (limited), 
subject    to    the    rules,    regulations,  and 
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In  re  Weffmauth  and  Chemnsl  Islandt  Steam 
orders  of  the  said  company  for  the  time 
being  in  force." 

Ahnost  all  the  annual  statutory  returns 
made  by  the  company,  since  the  issue  of 
the  1,631  shares  at  a  discount,  contained 
the  statement  that ''  there  has  been  called 
upon  1,631  shares,  at  3^.  each,  4,893/." 
One  of  the  returns  contained  the  following 
additional  statement,  ''These  to  be  con- 
sidered as  fully  paid  up." 

Except  by  their  distinguishing  numbers, 
no  distinction  was  ever  made  in  transfers 
between  the  shares  issued  at  par  and  the 
shares  issued  at  a  discount.  The  company 
had  issued  many  certificates  to  transferees 
comprising  sh^s  of  both  classes,  in  no 
way,  except  by  number,  distinguishing 
the  shares  of  one  dass  from  those  of  the 
other. 

During  the  five  years  referred  to  in  the 
special  resolution,  ihe  holders  of  the  shares 
issued  at  a  discount  received  interest  at 
the  rate  of  6Z.  per  cent,  per  annum  on  the 
sum  of  3L  per  share. 

In  August,  1889,  a  special  resolution 
was  passed  that  the  company  be  wound 
up  voluntarily. 

This  was  a  petition  presented  by  the 
voluntary  liquidator,  under  section  138  of 
the  Companies  Act,  1862,  which,  after 
stating  that  the  company  had  no  creditors, 
that  the  assets  of  the  company  had  been 
realised,  and  that  there  was  a  simi  of 
about  25,000/.  available  for  distribution 
among  the  shareholders,  prayed  that  it 
might  be  determined  upon  what  principles, 
and  in  what  shares,  as  between  the  holders 
of  the  shares  issued  at  par  and  the  holders 
of  the  shares  issued  at  a  discount,  these 
assets  ought  to  be  distributed. 

Chadwyok  Healey^  for  the  liquidator. 

Higgins,  Q,C.y  and  MvUigcm,  for  origi- 
nal shareholders  who  had  actually  paid 
up  10/.  per  share. — ^The  issue  of  the  new 
shares  at  a  discount  was  illegal.  A  com- 
pany cannot  "  diminish  the  quantum  of 
its  shares,  the  money  amount  of  its 
shares " — joer  Cotton,  L. J.,  in  In  re  The 
Almada  dnd  Tirito  Company  (1),  In  re 
The  New  Chile  Gold  Mining  Gompcmy  (2), 

(1)  57  Law  J.  Bep.  Chana  706;  Law  Bep. 
38  Ch.  D.  415. 

(2)  57  Law  J.  Bep.  Chanc.  1042 ;  Law  Rep. 
38  Cb.  D.  475. 
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and  In  re  The  Railway  Time  Tables  Pub- 
Hahing  Compcmy  (3). 

In  the  distribution  of  the  surplus  assets, 
the  holders  of  the  shares  issued  at  a  dis- 
count should  be  treated  as  having  only 
paid  up  3/.  per  share. 

The  share  certificates  do  not  state  that 
these  shares  have  been  paid  up  in  full; 
there  has  been  no  representation  by  the 
company  that  these  shares  are  to  be 
treated  as  fully  paid  up ;  and,  therefore, 
transferees  of  these  shares  are  in  no  better 
position  than  the  original  aUottees — 
Bwrhinehaw  v.  NichoUe  (4)  and  In  re  The 
London  CeUiUoid  Company  (5). 

The  holders  of  the  fully  paid-up  shares 
are  entitled  to  be  repaid  7L  per  share  out 
of  the  surplus  assets  before  the  new  share- 
holders receive  anything,  and  then  the 
balance  will  be  divided  rateably  between 
both  classes  of  shareholders — In  re  Hodges' a 
Distillery  Company  (6),  approved  in  Birch 
V.  Cropper  (7). 

They  also  referred  to  the  Companies 
Act,  1862,  ss.  175  and  176,  In  re  The 
Eclipse  Gold  Mining  Company  (8),  In  re 
The Newtmvwwrds  Gas  Company {9),eiiid  In 
re  The  VuUxm  Iron  Works  Compamy  (10). 

Cozens-Hardyf  Q,C.,  and  Heath,  for  the 
holders  of  the  shares  issued  at  a  discount. 
— Here  there  are  no  creditors,  and  the 
evidence  shews  that  every  ordinary  share- 
holder has  had  notice  of  the  terms  on 
which  these  shares  were  taken  for  nearly 
thirty  years. 

We  admit  that,  as  against  outside  cre- 
ditors, the  issue  of  these  shares  may  have 
been  illegal ;  but  the  arrangement  for  the 
issue  of  these  shares  at  a  discount  was 
capable  of  being  assented  to  as  between 
the  two  classes  of  shareholders ;  and,  after 
so  many  years,  the  Court  will  assume  that 

(3)  58  Law  J.  Rep.  Chanc.  604 ;  Law  Rep. 
42  Ch.  D.  98. 

(4)  48  Law  J.  Rep.  Chanc.  179;  Law  Rep. 
8  App.  Cas.  1004. 

(5)  57  Law  J.  Bep.  Chanc.  843 ;  Law  Rep. 
39  Ch.  D.  190. 

(6)  40  Law  J.  Rep.  Chanc.  21 ;  Law  Rep. 
6  Chanc.  51 . 

(7)  59  Law  J.  Rep.  Chanc.  122;  Law  Rep. 
14  App.  Cas.  525. 

(8)  43  Law  J.  Rep.  Chanc.  637;  Law  Rep. 
17  Eq.  490. 

(9)  Law  Rep.  Ir.  15  Ch.  D.  51.^ 

(10)  Law  Rep.  W.N.  1885,  p.  120. 
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the  arrangement  was  assented  to  by  every 
shareholder.  The  original  shareholders 
are  now  arguing  that  they  are  entitled  to 
be  repaid  7Z.  per  share  out  of  the  very 
fund  which  has  been,  in  fact,  either  saved 
or  created  by  our  payments  of  3^.  per 
share  on  the  new  shares.  Under  the  cir- 
cumstances, all  the  shares  should  be  treated 
as  fully  paid  up,  and  the  surplus  divided 
rateably  between  them.  In  In  re  Ths 
Bangor  and  Portmadoc  Sloite  Company 
(11),  though  the  contract  for  the  issue  of 
preference  capital  was  somewhat  illegal, 
yet,  in  the  ultimate  distribution  of  capital, 
effect  was  given  to  the  contract. 

[They  also  referred  to  the  Companies 
Act,  1862,  s.  38.] 

IligginSy  Q.C,  in  reply.  —  This  was 
simply  the  case  of  a  common  mistake. 
The  principle  on  which  the  Court  acts, 
where  there  has  been  a  mistake  of  law,  is 
well  shewn  in  In  re  The  Railway  Time 
Tahlea  Publishing  Company  (3). 

[He  was  then  stopped.] 

NoETH,  J. — ^These  shareholders,  whom 
we  have  called  the  discount  shareholders, 
are  persons  who  applied  for  shares,  and 
agreed  to  become  members  of  the  com- 
pany, and  they  have  remained  members 
of  the  company  for  a  great  many  years. 
Having  regard  to  the  principles  laid  down 
in  two  or  three  cases  which  have  been 
referred  to  this  morning,  it  is  clear  that 
it  is  now  far  too  late  for  them  to  say  that 
they  are  not  shareholders,  and  that  they 
are  entitled  to  have  their  3^.  per  share  re- 
paid in  full  on  the  footing  of  their  not 
being  shareholders.  Then,  what  is  their 
position?  They  have  agreed  with  the 
company  that,  in  consideration  of  paying 
their  31.  per  share,  they  are  to  be  the 
holders  of  fully  paid-up  shares ;  in  other 
words,  that  on  payment  of  3/.  per  share 
the  101  share  is  to  be  taken  to  be  fully 
paid  up.  That,  beyond  all  question,  is 
illegal.  It  wafi  a  matter  of  doubt  for 
many  years ;  but  in  the  last  few  years  the 
matter  has  been  settled,  and  there  is  no 
doubt  what  the  law  now  is — ^that  the  issue 
of  such  shares  is  illegal,  and  cannot  be 
supported. 

Mr.  Hardy's  principal  argument  waa 
this :  that,  although  what  was  done  was 
(llT  liaw  Rep.  20  Kq.  69. 


perfectly  illegal  as  between  the  creditors 
of  the  company  and  the  oontributories  of 
the  company,  it  was  perfectly  open  to  all 
the  contributories  to  make  an  agreement 
of  this  sort  inter  se,  and  there  is  sufficient 
evidence  to  shew  that,  in  point  of  fiust, 
this  was  done.  Mr.  Hardy  referred  to 
one  or  two  cafies  as  looking  in  that  direc- 
tion ;  I  do  not  think  they  go  further  than 
that.  But  I  feel  great  difficulty  in  seeing 
how  it  would  be  possible  to  say  that  all 
the  shareholders  had  assented  to  the  issue 
of  these  shares  at  a  discount,  and  wore, 
therefore,  bound  by  it.  I  am  dedding 
the  question  now  aa  between  the  two 
classes  of  shareholders,  and  not  dealing 
with  particular  cases,  or  considering 
whether  there  might  be  equities  for  or 
against  particular  persons.  As  regards 
the  argument  that  you  need  not  look  into 
the  .question  of  iUegality,  when  you  have 
satisfied  all  the  creditors  and  outside 
claimants,  I  find  it  impossible  to  apply 
the  case  which  was  cited  of  In  re  The 
Bangor  emd  Portmadoc  Slate  Company 
(11)  as  an  authority  for  that  proposition. 
In  that  case  there  was  a  surplus  actually 
to  be  repaid,  and  the  question  arose  in 
what  way  the  repayment  was  to  take 
place.  It  seems  to  me  that  the  decision 
in  In  re  Hodgee'a  DietiUery  Company  (6) 
is  what  binds  me  here,  and  that  I  have 
no  choice  but  to  follow  that  decision.  It 
is  a  case  that  has  long  been  acted  upon  on 
its  own  weight ;  and,  in  addition  to  that, 
it  has  been  recently  recognised  by  the 
House  of  Lords  in  Birch  v.  Cropper  (7). 

There  will,  therefore,  be  a  declaration 
that  the  assets  available  for  distribution 
amongst  the  shareholders  are  to  be  di- 
vided upon  the  footing  of  returning  to 
the  holders  of  the  original  capital  a  sum 
sufficient  to  place  the  holders  of  both 
capitals  on  an  equality  as  to  the  amount 
actually  paid  up  on  the  shares  of  each, 
and  that  the  balance  then  remaining  la  to 
be  divided  rateably  in  proportion  to  the 
shares. 

SoUcitora— Pattiaon,  Wigg  &  CJo.,  agenU  for 
Andrews,  Barrett  &  Andrews,  Weymouth,  for 
liquidator  and  disooant  shareholders;  A.  B. 
Chabb,  for  original  shareholders. 
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CUMBEBLBGE-WARE. 


Stibukq,  J. 

1890. 
June  5] 

Potoer  of  AppointmerU  given  by  WiU 
—  Objects  designated  N'ominaMm  —  Gift 
over  to  Objects  j^ominatim  in  Defatdt — 
Death  of  some  of  Objects  during  Life  of 
Donee  of  Power — Effect  of  on  Power — 
^^ Representatives  " — Meaning  of— Marriage 
Setdement — CovsTiant  to  seUle  Property 
vesting  in  the  Wife — Property  vested  stdh 
ject  to  being  divested  by  AppoirUment, 

Where  power  is  given  by  will  to  appoint 
a  fund  among  several  persons  designated 
nominatvm,  with  a  gift  over  in  default  oj 
appointmetU  to  the  same  persons  nomina- 
tim,  or  their  representatives,  and  aU  the 
objects  of  the  pov)er  survive  the  testator ,  the 
power  is  valid  as  to  the  whole  fund,  not- 
withstanding that  some  of  the  objects  die 
during  the  life  of  the  donee  of  the  potoer. 

The  principle  of  Boyle  v.  The  Bishop  of 
Peterborough  (1  Ves.  jun.  299)  applied, 

A  gift  in  a  will  to  d^  "  representatives  " 
of  a  person  is  a  gift  to  his  legal  personal 
representatives,  in  the  ahscTice  of  amy  context 
in  the  unll  shewing  that  the  word  is  to  have 
a  different  meaning. 

In  re  Crawford's  Trusts  (2  Drew.  230  \ 
23  Law  J.  Rep.  Chanc.  ^2^  foWmed. 

A  marriage  settlement  contained  a  cove- 
nant by  the  intended  husband  for  the  settle- 
ment of  all  personal  estate  which  at  any 
time  during  the  coverture  shotdd  corns  to  or 
vest  in  him  in  right  of  his  i^Uended  wife, 
or  in  her  by  bequest,  gift,  or  otherwise : — 
Held,  thai  a  reverstonoflry  interest  which 
during  the  coverture  became  vested  in  the 
wife,  liable  to  be  divested  by  the  exercise  of 
a  power  of  appointmerU,  was  included  in 
the  covenant. 

This  was  an  originating  summons  by 
the  plaintiff,  the  surviving  executor  and 
trustee  of  the  will  of  the  testator  Samuel 
Ware,  for  a  declaration,  under  Order  LV. 
rule  3  of  the  Rules  of  the  Supreme  Court, 
as  to  who  were  the  persons  entitled  to  the 
investments  representing  two  sums  of 
10,000^.  bequeathed  by  the  will,  and  for 
what  interests,  and  in  what  shares. 

The  testator,  who  died  on  the  12th  of 
December,  1860,  by  his  will  dated  the  6th 
of  July,  1859,  bequeathed  to  each  of  the 


persons  thereinafter  named,  to  and  for  his 
or  her  own  absolute  use  and  benefit,  the 
sum  affixed  to  his  or  her  name,  except  as 
thereinafter  limited — ^that  is  to  say,  to 
John  Cumberlege,  Anne  Cumberlege,  the 
plaintiff  Samuel  Cumberlege,  and  Cathe- 
rine Cautley  each  10,000/. ;  and  he  limited 
the  above  use  and  benefit  of  the  capital 
sum  of  the  legacies  to  the  said  John  Cum- 
berlege and  Anne  Cumberlege,  ^'  so  that 
those  sums  may  be  left  by  them  respec- 
tively after  their  deaths  in  such  propor- 
tions as  they  may  appoint  to  their  brothers 
or  sisters,  Charles  Cumberlege  (who  after- 
wards took  the  name  of  Ware),  the  plain- 
tiff Samuel  Cumberlege,  and  sister  Cathe- 
rine Cautley;  in  £diure  of  appointment,  to 
be  equally  divided  between  the  three  or 
their  respective  representatives."  And  he 
directed  that  the  legacies  given  to  Anne 
Cumberlege  and  Catherine  Cautley  were 
to  be  invested  as  his  trustees  should  ap- 
prove, and  the  interest  therefrom  to  be  in 
trust  for  them  for  their  separate  use. 
And  in  case  either  of  them  should  become 
a  bankrupt  or  insolvent  debtor,  or  sell, 
assign,  mortgage,  or  otherwise  dispose  of 
the  annual  interest  bequeathed  to  her, 
the  same  should  cease  and  fall  into  his 
residuary  estate  as  though  she  were  then 
actually  dead,  except  in  respect  of  Mrs. 
Cautley,  whose  legacy  was  to  go  to  her 
children  according  to  her  appointment, 
and,  in  de&.ult,  to  them  absolutely.  The 
will  contained  a  residuary  devise  and  be- 
quest. 

Catherine  Cautley  died  on  the  9th  of 
July,  1867.  John  Cumberlege,  who  died 
on  the  6th  of  March,  1869,  by  a  second 
codicil  to  his  will,  dated  the  23rd  of  Feb- 
ruary, 1869,  after  referring  to  the  death 
of  Catherine  Cautley,  appointed  one-third 
of  his  10,000Z.  to  his  brother  Charles  Ware, 
and  the  other  two- thirds  to  the  plaintiff. 

Anne  Cumberlege,  who  died  on  the  17th 
of  October,  1889,  by  her  will  dated  the 
10th  of  September,  1887,  in  exercise  of 
the  power  given  to  her  by  the  will  of  the 
testator,  appointed  her  10,000Z.  equally 
between  her  two  brothers,  the  plaintiff 
and  Charles  Ware,  as  tenants  in  common. 

Charles  Ware  predeceased  Anne  Cum- 
berlege, having  died  on  the  22nd  of  Sep- 
tember, 1888.  He  left  a  widow  and  six 
children,  and  also  grandchildren — children 
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of  a  son  who  had  predeoeafied  him.  The 
settlement  dated  the  12th  of  July,  1843, 
made  on  the  marriage  of  Catherine  Cautley, 
which  was  a  settlement  chiefly  of  rever- 
sionary property,  contained  a  covenant  by 
her  husband  for  the  settlement  of  all  per- 
sonal estate  which,  upon  the  marriage,  or 
at  any  time  during  the  coverture,  should 
come  to  or  vest  in  him  in  right  of  his  then 
intended  wife,  or  in  her  by  bequest,  gift, 
or  otherwise. 

The  questions  were,  whether  the  ap- 
pointments made  by  John  and  Anne  Cum- 
berlege  respectively  were  valid,  having 
regard  to  the  fact  that  one  of  the 
objects  of  the  powers  given  to  them  had 
predeceased  John,  and  two  had  pre- 
deceased Anne ;  and  also  whether  "  repre- 
sentatives "  meant  legal  personal  repre- 
sentatives, or  children,  or  next-of-kin ;  and 
whether,  if  legal  personal  representatives, 
the  share  which  Catherine  Cautley  took 
in  default  of  appointment  was  bound  by 
the  covenant  to  settle  afber-aoquired  pro- 
perty in  her  settlement. 

Giffard,  Q.C.^  and  Alfred  Bailey ,  for  the 
plaintiff. — ^The  power  is  exclusive — In  re 
VeMs  Trusts  (1).  But  even  if  the  power 
is  not  exclusive,  the  appointment  made  by 
Miss  Cumberlege,  at  any  rate,  is  valid,  as 
it  was  executed  after  the  passing  of  the 
Powers  Law  Ajnendment  Act,  1874  (37 
&  38  Vict.  c.  37). 

When  a  power  of  appointment  is  given 
by  will,  and  all  the  objects  of  the  power 
survive  the  testator,  the  death  of  one  of 
them  in  the  lifetime  of  the  donee  of  the 
power  does  not  defeat  the  power — 2  Ja/r- 
man  on  Wills  (4th  ed.),  p.  265 ;  Sugden  on 
Powers  (8th  ed.),  pp.  421-23;  FarweU  on 
Powers,  p.  134;  Bvicher  v.  Bvtcher  (2), 
Boyle  V.  The  Bishop  of  Peterborough  (3), 
Woodcock  V.  Renneck  (4),  Paske  v.  Haset- 
foot  (5),  and  Reade  v.  Reade  (6).  The 
plaintiff  is  entitled  to  two-thirds  of  the 

(1)  46  Law  J.  Rep.  Chanc.  799;  Law  Eep. 
5  Ch.  D.  61.  596,  622. 

(2)  9  Ves.  382  ;  1  Ves.  k  B.  79. 

(3)  1  Ves.  jun.  299. 

(4)  4  Beav.  190;  1  Ph.  72;  11  Law  J.  Rep. 
Chanc.  110. 

(5)  33  Beav.  135. 
(8)  6  Vea.  744. 


legacy  of  John  Cumberlege,  and  a  half  of 
the  legacy  of  Anne  under  the  appoint- 
ments, and  also,  in  default  of  appointment, 
to  a  share  of  the  moiety  of  Anne's  10,0002., 
as  to  which  her  appointment  fiiiled  by 
reason  of  the  death  of  Charles  Cumberlege 
Ware  in  her  lifetime.  [They  also  referred 
to  Doe  d.  Thorley  v.  Thorley  (7).] 

Phipson  Beale,  Q.C^  and  Coioell  Daviea^ 
for  the  executors  and  three  of  the 
children  of  Charles  Cumberlege  Ware. — 
The  word  "  representatives  "  means  "  legal 
personal  representatives" — In  re  Crcno- 
ford^s  Trusts  (8).  In  In  re  Homer;  EagUUm 
V.  Homer  (9)  the  word  waa  held  not  to 
mean  legal  personal  representatives,  but 
that  was  only  under  the  circumstances  of 
that  particular  case.  Here  there  is  nothing 
to  shew  that  it  was  intended  to  have  any 
but  its  proper  meaning.  The  executors 
of  Charles  Ware  are  entitled,  in  de&ult 
of  appointment,  to  a  share  of  the  moietj 
of  Anne's  legacy  which-  has  lapsed. 

Wace^  for  a  grandson  of  Charles  Cum- 
berlege Ware. — '^  Bepresentatives  "  means 
next-of-kin  according  to  the  statute,  and  I 
am  entitled  to  share  in  this  lapsed  moiety — 
Walker  v.  The  Marquis  of  Camden  (10), 
Walter  v.  Makin  (11),  King  v.  deavdand 
(12),  Booth  V.  Vicars  (13),  and  Stochdale  v. 
Nicholson  (14). 

Graham  Hastings,  Q-C,  and  Lemony  for 
the  husband  of  Catherine  Cautley. — ^We 
say  that  ''  representatives  "  means  **  l^al 
personal  representatives." 

Mrs.  Cautle/s  share  in  defiaiult  of  ap- 
pointment is  not  bourd  by  the  covenant 
to  settle  after-acquired  property  in  her 
settlement.  '^Yest"  means  indefeasibly 
vest,  or  vest  in  possession.  This  share 
during  the  coverture  was  always  sulject 
to  the  exercise  by  Ann  Cumberlege  of  her 
power  of  appointment — In  re  Jackson's 

(7)  10  East,  488. 

(8)  2  Dvew.  280 ;  28  Law  J.  Rep.  Chanc.  626. 

(9)  57  Law  J.  Rep.  Chanc.  211;  Law  Rep. 
37Ch.D.  695. 

(10)  16  Sim.  329;  17  Law  J.  Rep.  Chanc. 
488. 

(il)  6  Sim.  148 ;  2  Law  J.  Rep.  Chanc.  173. 

(12)  26  Beav.  26. 166 ;  4  De  Gez  It  J.  477; 
28  Law  J.  Rep.  Cfaanc.  74,  76,  836. 

(1 3)  1  Coll.C.0. 6 ;  13  Law  J.  Rep.  Chanc.  147. 

(14)  36  Law  J.  Rep.  Chanc.  793 ;  Law  Rep. 
4  Bq.  869. 
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Wm  (15)  and  In  re  Mackenzie's   SeUle- 
ment  Truste  (16). 

[STiRLiNa,  J.,  referred  to  Stoeetapph  v. 
Harlock  (17).] 

This  is  a  non-exclusive  power.  The 
words  should  be  read  '^  brothers  and 
sisters/'  as  only  one  sister  is  mentioned — 
Rickette  v.  Loftus  (18). 

Bucklet/,  Q.C.,  and  BtUcher,  for  the  trus- 
tees of  Mrs.  C^utle/s  settlement. — ^The 
decision  in  Woodcock  v.  Renneck  (4)  was 
upon  the  words  of  the  will  there,  which 
are  not  the  same  in  the  present  case.  The 
objects  of  the  power  were  described  nomi- 
ruUim;  it  was  practically  a  power  to  appoint 
among  three  persons  afterwards  named, 
two  of  whom  were  brothers,  and  one 
a  sister.  The  power  is  non-exclusive — 
Whiie  V.  Wilson  (19).  The  statute  of 
1874  does  not  affect  the  question.  On 
the  death  of  Mrs.  Cautley  the  power  to 
the  extent  of  her  share  came  to  an  end. 

[Stiblino,  J. — The  text-books  upon  that 
point  are  against  you.] 

"  Bepresentatives  "  means  legal  personal 
representatives,  and  Mrs.  Cautley  s  share 
is  bound  by  the  covenant  to  settle  after- 
acquired  property  in  her  settlement.  It 
be^une  vested  in  her  under  the  testator's 
will,  though  liable  to  be  divested  by  the 
exercise  of  a  power  of  appointment — In  re 
Jackson's  WiU  (15). 

Austin  CartmeU,  for  a  son  of  Mrs. 
Cautley. — "  Eepresentatives  "  must  be 
taken  to  mean  children.  There  is  an 
indication  that  it  was  so  intended  as 
regards  Mrs.  Cautle/s  share,  for  her 
legacy  is  given  over  in  certain  events  to 
her  children,  and  the  word  "  legacy  "  would 
include  her  share  in  default  of  appoint- 
ment, as  well  as  her  original  legacy  of 
10,000^. 

Stirling,  J. — As  to  part  of  this  case  I 
may  dispose  of  it  at  once.  The  first  ques- 
tion arises  upon  the  meaning  of  the  words, 
"their  brothers  or  sisters  Charles  Cum- 


(15)  49  Law  J.  Bep.  Cbanc.  82;  Law  Rep. 
13Ch.  D.  189. 

(16)  36  Law  J.  Bep.  Chanc.  820;  Law  Rep. 
2  Chanc.  346. 

(17)  48  Law  J.  Rep.  Ohanc.  660 ;  Law  Rep. 
nCh.  D.  745. 

(18)  4  Yoa.^  C.  Ex.  Eq.  519. 

(19)  1  Drew.  298;  22  Law  J.  Rep.  Chanc.  62. 


berlege,  Samuel  Cumberlege,  and  sister 
Catherine  Cautley."  That  sentence  is  not 
strictly  grammatical.  I  assume,  without 
thinking  it  necessary  to  decide  it,  that  the 
gift  is  in  such  proportions  as  John  and 
Anne  may  respectively  appoint  to  those 
three  persons.  John  and  Anne  have 
made  appointments  under  that  power, 
and  the  question  is  whether,  under  the 
circumstances  of  the  case,  those  appoint- 
ments are  valid.  In  support  of  them  has 
been  cited  the  well-known  case  of  Boyle  v. 
The  Bishop  of  Peterborough  (3),  followed, 
as  it  has  been,  by  Ricketts  v.  Loftus  (18)  ; 
and  it  is  said  that  those  cases  shew  that 
the  power  subsisted,  and  was  exercisable 
in  favour  of  the  survivors  of  the  three 
persons  who  were  named.  A  distinction 
was  sought  to  be  drawn  between  the  pre- 
sent case  and  those  to  which  I  have 
referred,  on  the  ground  that  in  them  the 
gift  was  to  a  class  and  in  this  it  is  to  named 
individuals.  But  it  is  to  be  observed  that 
no  case  has  been  cited  which  is  a  decision 
that  the  doctrine  laid  down  in  Boyle  v. 
The  Bishop  of  Peterborough  (3)  does  not 
apply  to  a  case  where  the  objects  of  the 
power  are  designated  by  name,  and  not 
simply  described  as  a  class.  The  doctrine 
has  been  applied  in  the  case  of  Boyle  v. 
The  Bishop  of  Peterborough  (3)  to  a  gift 
to  children  as  a  class.  It  was  extended, 
or  perhaps  I  ought  not  to  say  extended, 
but  applied,  in  the  case  of  Ricketts  v. 
Lofius  (18)  to  a  gift  where  the  objects  of 
the  power  were  all  of  them  named,  but 
described  as  the  sons  and  daughters  of  a 
cei*tain  person  by  his  wife;  and  I  am 
asked  at  this  time,  after  the  passing 
of  the  Act  of  1874,  which  abolished  alto- 
gether the  doctrine  as  to  non-exclusive 
powers,  not  to  extend  it  to  a  case  where 
the  persons  who  are  the  objects  of  the 
power  are  indicated  by  name,  and  not  by 
description  so  as  to  constitute  a  class.  I 
think  I  ought  not  to  accede  to  that  view. 
There  is  no  authority  that  compels  me  to 
adopt  that  view,  and  it  seems  to  me  that 
it  is  inconsistent  with  the  view  which  has 
been  taken  by  the  profession,  as  indicated 
by  the  three  text- writers  who  have  been 
refeired  to  in  the  course  of  the  argument 
— namely,  Mr.Jarman,  Lord  St.  liOonards, 
and  Mr.  Farwell.  In  Mr.  Jarman's  book 
the  law  is  laid  down  thus  (4th  ed.  p,  265) : 
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"  Where  a  power  is  given  by  will  to  ap- 
point property  among  several  objects,  and 
the  subject,  in  default  of  appointment,  is 
given  to  them  individually  (and  not  as  a 
class)  as  tenants  in  common,  a  question 
sometimes  arises  whether  by  the  death  of 
any  of  the  objects  the  power  is  defeated 
in  respect  of  the  shares  of  those  objects. 
The  established  distinction  seems  to  be, 
that  if  all  the  objects  survive  the  testator, 
and  one  of  them  afterwards  dies  in  the 
lifetime  of  the  donee  of  the  power,  the 
power  remains  as  to  the  whole.  But,  on 
the  other  hand,  if  any  object  dies  in  the 
testator's  lifetime,  by  which  the  gift  lapses 
pro  tantOy  the  power  is  defeated  to  the 
same  extent."  Mr.  Jarman  apparently 
does  not  treat  the  doctrine  as  resting  on 
the  &ct  of  the  objects  being  described  as  a 
class,  but  indicates  his  opinion  to  be  the 
contrary,  because  he  refers  to  the  subject  in 
default  of  appointment  being  given  to  them 
individually,  and  not  as  a  class.  I  have  been 
unable  in  the  course  of  the  examination 
which  I  have  given  to  the  passages  referred 
to  in  Lord  St.  Leonards'  book  to  find  any 
indication  of  his  view  being  otherwise, 
and,  when  we  come  to  the  last  writer  of 
all,  he  apparently  takes  the  view  that  the 
doctrine  applies,  whether  or  no  the  objects 
of  the  power  are  described  as  a  class,  or 
are  named.  In  Mr.  Farwell's  book  the 
law  is  laid  down  in  this  way  (p.  134)  : 
"  Where  a  power  is  given  by  will  to  ap- 
point property  amongst  several  objects, 
and  the  subject,  in  de£stult  of  appointment, 
is  given  to  them  nominatim,  and  not  as  a 
class,  as  tenants  in  common,  the  death  of 
any  of  the  objects  of  the  power  before 
the  testator  will  to  that  extent  defeat  the 
power  and  the  devise  over ;  the  power  and 
devise  over  will  only  remain  as  to  the 
shares  of  the  survivors."  Then  he  goes 
on,  "  If,  however,  an  object  survive  the 
testator,  but  die  before  the  donee  of  the 
power,  the  power  and  devise  over  will 
remain."  Seeing  that  there  is  no  decision 
to  the  contrary,  and  seeing,  as  I  gather 
from  the  text-writers,  that  the  view  that 
has  been  taken  by  the  profession  is  that 
the  doctrine  extends  to  a  case  in  which 
the  objects  of  the  power  are  described 
nominatim,  as  well  as  a  class,  I  think  I 
ought  not  to  draw  the  line  in  the  way 
which  I  am  asked  to  do,  especially  having 


regard  to  the  fact  that  the  Legislature 
has  intervened,  and  by  the  Act  of  1874 
has  really  aboli^ed  altogether  the  doctrine 
on  which  the  cases  rest — ^namely,  that 
where  the  power  is  given  to  appoint,  as  I 
hold  here,  to  three  persons,  you  must 
appoint  something  to  each  of  them,  other- 
wise the  exercise  of  the  power  is  bad.  I 
think,  therefore,  that  the  exercise  of  the 
power  by  the  wills  of  John  and  Anne  is 
good. 

That,  however,  does  not  quite  exhaust 
the  case.  There  is  a  lapse  as  regards  part 
of  the  share  of  Anne,  by  reason  of  her  bro- 
ther Charleshaving  died  in  herlifetimeyand 
that  raises  the  question  how  it  is  to  go  in 
de&ult  of  appointment.  The  testator's 
will  provides  that  her  share  is,  "  in  fiulure 
of  appointment,  to  be  equally  divided  be- 
tween the  three  or  their  respective  repre- 
sentatives." Some  questions  arise  upon 
what  meaning  is  to  be  given  to  the  word 
"  representatives."  Before  determining 
them,  I  should  like  to  read  through  the 
will  again,  and  will,  therefore,  postpone 
giving  my  judgment  on  that  pitft  of  the 
case. 

Stirling,  J.  (on  June  21). — I  have  now 
to  decide  what  is  the  true  construction  of 
the  will  of  the  testator  with  reference  to 
the  devolution  of  a  moiety  of  the  legacy 
of  Anne  Cumberlege,  which  goes  as  in 
default  of  appointment.  The  question 
turns  upon  what  meaning  is  to  be  attri- 
buted to  the  words  "  their  respective  re- 
presentatives "  in  the  gift  over  of  that 
legacy  in  default  of  appointment.  The 
meaning  of  the  word  "representatives" 
was  considered  in  a  well-known  case  before 
Vice-Chancellor  Kindersley — In  re  Craw- 
forcPs  Trusts  (20).  He  there  laid  down 
that  the  word  was  to  be  taken,  in  the 
absence  of  any  context  to  the  contrary,  as 
meaning  the  executors  or  administratOTS 
of  the  person  represented — ^not  the  next- 
of-kin.  That  case  has  been  repeatedly 
cited  with  approval,  and  it  has  been 
repeatedly  followed,  and  the  principles  laid 
down  in  it  would  be  binding  on  me  what- 
ever my  own  individual  opinion  abou'., 
them  might  have  been;  but  I  desire  to 

(20)  2  Drew.  230 ;  83  Law  J.  Rep.  Ghaac 
625. 
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say  that,  so  far  from  feeling  any  doubt  or 
desire  to  differ,  I  find  myself,  after  having 
read  the  judgment  most  carefully,  in  entire 
accord  with  what  is  laid  down  there,  and 
I  cordially  assent  to  every  word  expressed 
by  the  Vice-Chancellor  in  that  judgment. 
That  being  so,  all  I  have  to  consider  is 
this — ^whether  there  is  anything  in  this 
will  which  would  lead  me  to  infer  that  the 
testator  used  the  word  "  representatives  " 
in  any  other  than  its  primary  legal  sense. 
In  the  first  place,  it  is  to  be  obs^ed  that 
the  gift  in  which  the  word  occurs  is  not 
an  immediate  gift,  but  one  after  the  deter- 
mination of  prior  life  interests,  and  in 
defiirult  of  appointment ;  and,  as  is  pointed 
out  by  the  Vice-Chancellor  in  In  re  Craw- 
/orcPa  Trusts  (20),  there  is  no  presumption 
under  that  state  of  circumstances  that  the 
testator  used  the  word  otherwise  than  in 
its  primary  meaning — namely,  executors  or 
administrators.  The  only  circumstance 
which  is  in  fiivour  of  an  opposite  construc- 
tion in  the  present  case  is,  that  the  testator 
has  twice  used  the  words  '*  executors  and 
administrators ''  in  the  course  of  his  will. 
I  cannot  think  that  the  mere  appointment 
of  executors  is  a  circumstance  to  which 
any  weight  is  to  be  attached  at  all.  It 
occurred  in  the  very  case  of  In  re  Craw- 
ford! 8  Trusts  (20),  and  was  disregarded  by 
the  Vice-Chancellor ;  but  in  that  case,  it 
is  true,  the  word  "  administrators  "  did  not 
occur.  In  the  present  case,  the  words 
occur,  in  the  first  instance,  in  connection 
with  the  word  trustees,  where  the  testator 
declares  that  his  trustees,  their  heirs,  exe- 
cutors, or  administrators,  shall  only  be 
chargeable  for  such  moneys  as  they  may 
respectively  actually  receive  by  virtue  of 
the  trusts  \  and,  in  the  second  instance,  in 
the  limitation  of  the  testator's  residuary 
real  and  personal  property  to  the  residuary 
devisee  and  legatee. 

The  Vice-Chancellor,  in  the  case  to 
which  I  have  referred,  says  emphatically 
that  he  adheres  to  the  principle  laid  down 
by  Lord  Cottenham  in  The  Attorney' 
Gefneral  v.  MeUcin  (21),  that  slight  cir- 
cumstances ought  not  to  be  considered  as 
affording  sufficient  evidence  of  the  tes- 
tator's intention  to  use  the  term  which  he 
has  chosen  to  employ  otherwise  than  in 

(21)  2  Ph.  64;  16  Law  J.Bep.^Chanc.  99. 
Vol.  69.— Ohahc. 


its  ordinary  legal  sense.  In  my  judgment, 
although  no  case  has  been  dted  precisely 
on  all  fours  with  this,  there  is  not  sufficient 
on  this  will  to  afford  any  evidence  that  the 
testator  intended  to  employ  the  words 
"  their  representatives  "  otherwise  than  in 
their  ordinaiy  legal  sense,  and  I  hold  that 
by  "  representatives  "  in  this  will  is  meant 
the  legal  personal  representatives  of  the 
persons  referred  to.  A  further  question 
arises  as  to  the  share  of  the  legacy  in  which 
Anne  Cumberlege  took  a  life  interest, 
which,  under  the  circumstances,  was  given 
to  Mrs.  Cautley.  It  is  said  that  it  ought 
to  go  to  her  children,  under  the  clause  in 
the  will  which  directs  that  her  legacy  in 
certain  events  is  to  go  to  her  children 
according  to  her  appointment,  and  in 
default  to  them  absolutely.  The  question, 
therefore,  is  whether  the  word  "legacy"  as 
used  in  that  part  of  the  will  includes  the 
share  of  each  of  the  legacies  which  in 
default  of  appointment  were  given  to  "the 
three  or  their  respective  representatives." 
I  have  read  the  will  very  carefully,  and  it 
seems  to  me  that  throughout,  down  to  the 
passage  in  question,  wherever  the  testator 
speaks  of  a  legacy  to  Miss  Cumberlege,  or 
Mrs.  Cautley,  or  John  Cumberlege,  he 
means  the  sum  of  10,000^.  in  which  those 
persons  respectively  take  the  limited  in- 
terests which  were  conferred  by  the  will. 
I  see  no  reason  to  suppose  that,  when  he 
directed  the  legacy  of  Mrs.  Cautley  to  go 
to  her  children  in  the  manner  mentioned, 
he  used  the  word  in  any  other  sense.  I 
think,  therefore,  that  this  share  of  the 
legacy  given  to  Anne  Cumberlege  does 
not  go  to  Mrs.  Cautley's  children  under 
the  clause  to  which  I  have  referred. 

The  next  question  that  arises  is  whether 
this  share  is  bound  by  the  covenant  to 
settle  after-acquired  property  contained  in 
Mrs.  Cautley's  marriage  settlement.  Is 
it,  in  fact,  personal  estate  which  at  any 
time  during  the  coverture  came  to  or 
vested  in  Mr.  Cautley  in  right  of  his 
wife,  or  in  her  by  bequest,  gift,  or  other- 
wise? What  was  the  nature  of  the  in- 
terest conferred  by  the  will  of  Samuel 
Ware  which  I  have  read  1  It  was  plainly 
a  vested  interest,  an  interest  which  upon 
the  death  of  the  testator  became  vested 
in  Mrs.  Cautley,  liable  to  be  divested 
by  the  exercise  of  the  power  of  appoint- 
4Z 
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ment  conferred  on  Miss  Cumberlege. 
Does  such  an  interest  fall  within  the  terms 
of  the  settlement  %  It  did  vest  in  Mrs. 
Oautley  by  bequest  during  the  coverture, 
and  I  can  see  no  reason  for  holding  that 
the  word  "  vest"  in  the  settlement  is  used 
otherwise  than  in  its  strict  legal  sense, 
which  means  vest  in  interest,  and  not  in 
possession.  In  my  judgment,  therefore, 
the  share  of  Mrs.  Cautley  is  bound  by  the 
covenant  in  the  settlement,  and  goes  ac- 
cordingly. I  may  add  that  it  seems  to  me 
that  the  case  of  In  re  Jcbckson's  WiU  (22), 
although  not  on  all  fours  with  the  present 
case,  is  an  authority  in  favour  of  the  con- 
clusion to  which  I  have  come. 


Solicitors — Baileys,  Shaw  &  Gillett ;  Wade  & 
Lyall. 


[N.S- 


Kekewich,  J.^ 

{for  Kay,  J.)  fin  re  the  bbistol  joiirr 

1890.  \  STOCK   BANK. 

April  19,  26.  ; 

Company  —  Winding-up — SJiareholder's 
Petition — Substratum  of  Company  gone — 
Reserve  Capital — Companies  Act,  1879 
(42  cfe  43  Vict.  c.  76),  s,  6. 

A  hanking  company,  incorporated  in 
1884,  had  an  issued  share  capital  of 
24,000^.,  in  2,400  shares  of  lOL  each,  61, 
being  paid  up,  and  the  other  51.  being  by 
virtue  of  the  Companies  Act,  1879,  not 
capable  of  being  caUed  up  eoccept  in  the 
event,  and  for  the  purposes,  of  the  company 
being  ujound  up.  The  company  had  never 
earned  a  dividend,  and  from  the  last 
balance-sheet  it  appeared  that  all  the  paid- 
up  capital  except  337?.  had  been  exhausted. 
The  sha/res  had  been  sold  at  a  nominal 
price,  and  returned  to  the  Inland  Revenue 
as  worthless,  and  the  bushiess  vms  now 
carried  on  in  humble  premises  with  a  very 
slender  staff.  A  shareholder  presented  a 
winding^p  petition,  whicli  was  supported 
by  40  shareholders  holding  over  1,000 
sliares,  and  opposed  by  the  company  and 
shareholders  holding  over  600  shares.     No 

(22)  49  Law  J.  Rep.  Chanc.  82 ;  Law  Rep. 
13  Ch.  D.  189. 


creditors  appeared : — ^Held,  that  under  the 
circumstances  the  suhject-maUer  of  the  com- 
pany had  faUed,  and  that  a  winding-up 
order  ought  to  be  made  upon  the  ^uxre- 
holder^s  petition. 

This  was  a  winding-up  petition  pre- 
sented by  a  shareholder  holding  fifty 
shares. 

The  company  was  incorporated  in  1884 
under  the  Companies  Acts,  1862  to  1883, 
to  carry  on  the  business  of  bankers,  and 
had  a  nominal  share  capital  of  1,000,000/., 
divided  into  100,000  shares  of  10/.  each, 
half  of  which  was,  under  the  Companies 
Act,  1879,  s.  5,  not  capable  of  being  called 
up,  "  except  in  the  event,  and  for  the  pur- 
poses, of  the  company  being  wound  up." 
2,400  shares  had  been  allotted,  on  each  of 
which  bl.  had  been  paid. 

The  company  commenced  business  as 
bankers  in  Bristol  in  1884,  but  their 
operations  had  resulted  in  a  loss,  and  in 
1888  they  surrendered  the  lease  of  their 
existing  premises  and  retired  to  a  small 
office  in  a  side  street,  where  the  business 
was  carried  on  by  the  chairman  of  the 
directors,  with  one  clerk  and  an  office-boy. 
There  were  two  other  directors,  but  they 
lived  at  a  distance.  The  balance-sheet  qH 
the  7th  of  December,  1889,  which  is  dis- 
cussed in  the  judgment,  shewed  a  surplus 
on  paper  of  337/.  Is.  M.,  but  with  this 
exception  the  whole  of  the  called-up 
capital  of  12,000/.  had  disappeared  in 
preliminary  expenses,  which  amounted 
to  3,800/.,  and  business  losses.  The 
directors,  however,  contended  that  the 
bad  debts  had  been  valued  at  too  low  a 
figure.  The  directors'  fees  were  also  in 
arrear  to  the  extent  of  over  1,000/.,  but  it 
was  now  stated  by  counsel  that  they  did 
not  intend  to  ask  for  payment  of  any  part 
of  these  fees  unless  the  company  were 
wound  up.  It  appeared,  too,  that  certain 
negotiations  were  in  progress  for  the 
formation  of  a  new  bank  having  its  head 
office  in  London,  and  for  the  fusion  of  the 
company  in  that  undei'taking.  After  the 
presentation  of  this  petition  on  the  8th  of 
March,  1890,  a  meeting  of  shareholders 
was  called,  when  27  shareholders  attended, 
representing  3,275/.,  and  passed  a  resolu- 
tion unanimously  requesting  the  directors 
to  oppose  the  petition. 
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In  re  Bristol  Joint  Stock  Bank. 

Under  the  articles  of  association  five 
shareholders  were  the  number  requisite  to 
form  a  quoram  at  general  meetings,  and 
motions,  except  in  certain  cases,  were  to 
be  decided  by  a  simple  majority  of  votes 
given  thereon,  and  in  the  first  instance  by 
a  show  of  hands.  Article  126  provided 
for  a  declaration  of  dissolution  at  a  special 
meeting  when  three-quarters  of  the  paid- 
up  capital  should  have  been  exhausted. 
Article  126  provided  that  the  company 
might  at  any  time  pass  a  resolution  for  a 
voluntary  winding-up  by  a  majority  of  at 
least  three-quarters  in  number  and  value 
present  in  person  or  by  proicy. 

By  article  106,  the  directors  were  em- 
powered to  spread  the  preliminary  ex- 
penses over  a  period  of  ten  years. 

No  dividend  had  ever  been  declared, 
and  the  shares  had  been  sold  at  28,  Qd, 
each,  and  had  been  returned  to  the  Inland 
Bevenue  as  valueless. 

Two  previous  petitions  had  been  un- 
successfully presented  by  shareholders  to 
wind  up  the  company. 

This  petition  was  supported  by  40 
shareholders  holding  1,019  shares.  It 
was  opposed  by  the  company  and  26 
shareholders  holding  606  shares.  No 
creditors  appeared. 

^^^!/f  Q'C.j  and  Farwell,  for  the  peti- 
tion, and  RenshaWy  Q,C.f  and  Farwell,  for 
the  shareholders,  in  support. — ^The  sub- 
stratum of  the  company  is  gone ;  and  it 
is  impossible  for  it  to  carry  on  the  busi- 
ness of  bankers.  The  possession  of  a 
reserve  capital  applicable  only  in  the 
event  of  a  winding-up  does  not  alter  the 
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Marten,  Q,G,,  and  F.  Ford,  for  the 
company. — ^There  are  no  debts  except  the 
directors'  fees,  which  they  will  relinquish 
except  in  the  event  of  a  winding-up. 
There  has  been  no  demand  for  payment 
of  debts,  which  is  the  time  test  of  in- 
solvency— In  re  The  Agricultural  Insur- 
ance Company ;  ex  parte  Spackman  (1) 
and  In  re  The  European  Life  Assurance 
Society  (2).     The  substratum  of  the  com- 


(1)1  Mac.  k  G.  170;  18  Law  J.  Rep.  Chanc. 
261. 

(2)  39  Law  J.  Rep.  Chanc.  329;  Law  Rep. 
9  £q.  122. 


pany  has  not  gone— ^artn^  v.  Dix  (3) 
and  In  re  The  Suburban  Hotel  Company 
^4) — and  the  majority  of  the  shareholders 
are  opposed  to  the  winding-up — In  re  The 
Langham  Skating  Rink  Company  (6)  and 
In  re  The  MiddHeshorough  Assembly  Rooms 
Compam,y  (6). 

HaManfie,  Q.C,  and  Oswald,  for  share 
holders  opposing  the  petition. — ^The  peti- 
tion asks  the  Court  to  interfere  with  the 
domestic  affairs  of  the  company,  which  is 
able  to  pay  its  debts  within  sections  79 
and  80  of  the  Companies  Act,  1862,  and 
has  a  reserve  capital  under  the  Companies 
Act,  1879.  The  question,  therefore,  is 
purely  a  domestic  question,  and  a  share- 
holder has  no  right  to  come  to  the  Com  t. 
Negotiations  are  in  progress  for  a  transfer 
of  the  company's  business  to  a  new  com- 
pany. There  has  lately  been  a  great  re- 
duction of  expense,  and  there  is  all  the 
unissued  capital,  in  addition  to  the  reserve 
fund  of  6^.  per  share  on  the  issued  capital. 
Under  these  circumstances  there  is  no 
precedent  for  a  winding-up  order  sup- 
ported by  a  minority  of  shareholders.  The 
articles,  which  amount  to  a  contract, 
provide  that  the  majority  shall  bind  the 
minority — In  re  The  HoAjen  Gold  Mining 
Company  (7)  and  In  re  The  German  Date 
Coffee  Company  (8). 

In  re  Dale  and  Plant  (9)  and  In  re  The 
Diamond  Fuel  Company  (10)  were  also 
cited. 

Kekewich,  J. — I  am  of  opinion  that 
the  winding-up  order  must  be  made. 
This  is  a  petition  presented  by  a  share- 
holder, and  supported  by  shareholderp, 
and  no  creditor  appears,  at  any  rate  in  the 
character  of  creditor.  The  shareholders  do 
not  all  appear.     There  are  more  appearing 


(3)  1  Cox,  213. 

(4)  36  Law  J.  Rep.  Chanc.  710 ; 

Law  Rep. 

2  Chanc.  737. 

(5)  46  Law  J.  Rep.  Chanc.  345 ; 
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5  Ch.  D.  669. 
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Law  Rep 
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20  Ch.  D.  169. 
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in  support  of  the  petition  than  there 
axe  to  oppose;  but  I  must  not  assume 
from  this  that  the  majority  of  share- 
holders support.  If  the  shareholders  de- 
siring a  winding-up  were  a  legal  majority, 
they  would  no  doubt  obtain  a  winding-up 
in  a  different  way  from  that  of  a  petition 
presented  here  to  the  Court.  I  think, 
however,  that  I  must  take  it  that  those 
who  do  not  appear  here,  either  to  oppose 
or  to  support,  are  not  sufficiently  careful 
about  the  result  to  think  it  necessary  to 
express  any  opinion  at  all ;  but,  elimina- 
ting those,  the  substantial  result  seems  to 
be  as  I  have  stated. 

In  all  these  cases — ^that  is  to  say,  in  all 
cases  where  a  contributory  has  petitioned 
for  a  winding-up — ^the  Court  has  referred 
to  two  matters  which  must  from  first  to 
last  be  kept  in  view.  The  first  is  the  un- 
willingness of  the  Court  to  interfere  with 
shareholders  in  the  management  of  their 
own  affairs — and  in  their  own  affairs  have 
baen  included  the  questions  whether  the 
business  shall  be  continued  or  not,  and 
whether  if  the  company  is  wound  up  at 
all,  the  winding-up  shall  be  voluntary  or 
by  the  Court.  There  are  cases  in  which 
there  has  been  no  suggestion  of  any  desire 
on  the  part  of  the  shareholders  that  the 
winding-up  should  be  voluntary,  and  where, 
therefore,  the  only  question  is  whether 
there  shall  be  a  winding-up  or  a  con- 
tinuance of  the  business.  That  is  the 
case  here.  Those  who  oppose  the  peti- 
tion do  not  suggest  that  the  company 
should  be  wound  up  voluntarily,  but  say 
that  the  business  ought  to  be  continued, 
and  I  have  to  deal  with  the  petition  and 
the  opposition  to  it  upon  that  footing. 
Tiio  other  matter  which  the  Court  has 
kept  in  view,  and  apparently  quite  as 
much  so  as  the  unwillingness  to  interfere, 
i.s  this,  that  there  is  jurisdiction  in  an 
extreme  case  to  wind  up  a  company  at 
the  instance  of  a  contributory,  and  not- 
withstanding that  he  is  not  supported  by 
a  majority  of  the  shareholders;  and  though 
ths  Court  has  expressed  some  considerable 
reluctance  to  exercise  the  jurisdiction,  and 
has  cautiously  expressed  the  terms  of  its 
exercise,  yet  that  right  has  been  suffi- 
ciently asserted.  It  was  asserted  by  Lord 
Cairns  in  the  case  of  In  re  The  Svhurhan 
Hotel  Company  (4),  where  he  refers  to  it 


more  than  once ;  he  refers  to  it  on  p.  745, 
and  again  on  p.  750;  and  it  was  referred 
to  also  by  Vice-Chancellor  James,  as  be 
then  was,  in  In  re  The  European  Life 
Assurance  Society  (2),  where  it  is  ex- 
pressly stated  on  p.  128.  In  the  first  case, 
and  in  several  others  to  which  there  is 
no  occasion  to  refer,  the  phrase  used  has 
usually  been  the  "  impossibility  "  of  con- 
tinuing the  business.  Lord  Cairns  says 
in  the  first  passage  to  which  I  have  re- 
ferred :  "  If  there  be  a  complete  impos- 
sibility of  pursuing  the  partnership  busi- 
ness which  was  contemplated  at  the  time 
the  partnership  was  made,  the  Court,  in 
the  case  of  an  ordinary  partnership,  would 
dissolve  it  even  without  consent,"  and  he 
says  this  in  reference  to  a  joint-stock  com- 
pany. It  is  not  so  easy  to  say  what  is 
meant  by  "  impossibility."  Several  cases 
have  come  before  the  Court  in  which  a 
conclusion  has  been  arrived  at  as  to  the 
existence  of  the  impossibility.  I  will  take 
three  as  illustrations.  The  first  ]&  Inre 
The  Svhurhan  Hotel  Company  (4)  itself, 
in  which  Lord  Cairns  came  to  the  conclu- 
sion that  there  did  not  exist  a  state  of 
circumstances  which  made  it  impossible 
that  the  business  of  the  company  should 
be  continued.  The  next  case  is  In  re  The 
Haven  Chid  Mining  Company  (7),  and  the 
third  is  In  re  The  German  Date  Coffee  Comr 
pany  (8).  In  the  first  of  these  two  cases 
the  mine  which  the  company  was  formed 
to  work  either  did  not  exist,  or  at  any 
rate  was  not  possessed,  and  could  not  be 
possessed,  by  the  company,  so  that  the 
physical  sutetratum,  the  subject-matter  in 
respect  of  which  the  company  was  formed, 
was  altogether  gone.  In  the  case  of  In 
re  The  German  Date  Coffee  Company  (8) 
there  were  patents  in  existence — a  patent 
for  making  coffee  out  of  dates ;  but  the 
Court  came  to  the  conclusion  that  the 
company  was  formed  in  the  first  instance 
and  essentially  for  working  a  German 
patent,  and  as  the  Grerman  patent  had  no 
existence,  there  again  the  subject-matter 
failed.  So  that  we  have  in  these  two 
cases  instances  of  either  the  physical  sub- 
stratum, or  what  was  equivalent  to  the 
physical  substratum,  of  the  company 
being  non-existent.  But  it  is  to  be  ob- 
served that  in  the  case  of  In  re  The  Ger- 
man D%te  Coffee  Company  (8),  as  also  in 
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the  case  of  In  re  The  Svburhan  Hotel 
Gompcmy  (4V  reference  was  made  to  Bar- 
ing V.  Dix  (3),  a  very  much  older  case, 
decided  in  reference  to  an  ordinary  part- 
nership case,  as  stating  the  principle  on 
which  the  Court  proceeded,  and  there, 
notwithstanding  the  use  of  the  word  "  in- 
valid," in  one  passage  in  Lord  Caims's 
judgment  in  Irh  re  The  Suburban  Hotel 
Company  (4),  I  collect  from  the  report 
in  Cox  that  the  patent  was  an  existing 
patent,  one  that  at  any  rate  had  not 
been  successfully  attacked,  but  that,  as 
the  report  says,  "the  invention  totally 
failed,  and  was  now  entirely  given  up," 
and  there  the  Court  du'ected  an  enquiry 
before  the  Master  whether  "  the  co-part- 
nership business  could  now  be  carried  on 
according  to  the  true  intent  and  meaning 
of  the  said  articles  of  co-partnership." 

Therefore,  I  take  the  decision  there  to 
be  that  the  entire  fSailure  of  the  patent, 
though  still  a  patent  in  the  eye  of  the 
law,  was  a  ground  for  directing  an  enquiry 
whether  there  should  not  be  a  dissolution, 
with  the  intention  that  if  the  enquiry 
was  answered  by  saying  that  there  was 
no  possibility  of  the  partnership  business 
being  carried  on,  the  dissolution  should 
foUow.  I  take  it,  therefore,  that,  not- 
withstanding that  the  instances  with 
which  the  Court  has  had  to  deal,  and 
which  I  have  referred  to  as  illustrations 
of  the  state  of  circumstances  under  which 
the  Court  has  come  to  the  conclusion  that 
it  was  impossible  to  carry  on  the  business 
of  the  company,  have  been  cases  in  which 
that  which  either  never  existed  or  has 
ceased  to  exist  has  been  the  physical  sub- 
stratum of  the  company,  or  something 
equivalent  to  it,  yet  where  the  subject- 
matter  of  the  company  is  gone,  there  the 
Court  will  wind  up  the  company,  not 
because  some  shareholders  desire  it  and 
some  not,  but  because  that  which  the 
company  was  formed  to  do  can  no  longer 
be  done ;  and  if  the  Court  comes  to  the 
conclusion  that  that  is  the  real  state  of  the 
case,  there  it  has  jurisdiction,  and  is  bound 
to  exercise  jurisdiction,  to  wind  up  the 
company. 

Before  considering  that  point  with  re- 
ference to  this  case,  I  must  now  advert  to 
a  matter  to  which  I  called  Mr.  Haldane's 
attention  just  now,  and  to  which  he  re- 
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ferred,  as  did  also  Mr.  Oswald,  and  which 
was  mentioned  by  Mr.  Rigby  in  the  first 
few  words  of  hia  address  in  opening  the 
case.  This  is  a  case  entirely  different,  so 
fiir  as  I  am  aware,  from  any  other  case 
which  has  yet  been  presented  to  the 
Court,  because  I  am  not  aware,  and 
counsel  also  are  not  aware,  of  any 
case  in  which  a  contributory  has  asked 
the  Court  to  wind  up  a  company  possess- 
ing what  is  called  a  reserve  capital.  The 
chartered  companies,  which  were  formed 
on  the  principle  of  there  being  a  certain 
amount  of  the  original  subscription  avail- 
able in  event  of  liquidation,  were  wound 
up  sometimes  by  the  Court,  but  always,  I 
believe,  on  the  application  of  a  creditor. 
The  Companies  Act,  1879,  has  not  long 
been  in  existence,  and  I  am  not  aware  of 
any  case  in  which  a  contributory  of  such 
a  company  came  before  the  Court  and 
said,  "  I  decline  to  allow  my  credit  to  be 
further  pledged  as  regards  the  amount 
which  I  am  bound  to  subscribe  to  the 
liability  of  the  company  in  the  event  of  a 
winding-up." 

The  distinction  drawn  by  the  Court 
has  been  between  a  petition  to  wind  up  a 
limited  company  and  one  for  the  winding- 
up  of  an  unlimited  company ;  and,  as  I 
understand  it,  the  distinction  is  this: 
that  a  shareholder  is  bound  to  contribute 
to  the  extreme  limit  of  his  limited  lia- 
bility to  enable  the  business  to  go  on,  and 
that  he  cannot  be  heard  to  say  that,  be- 
cause he  would  rather  not  pay  up  his 
shares  in  full,  the  amount  which  he  has 
agreed  to  contribute  shall  not  be  contri- 
buted to  assist  those  who  do  continue,  in 
efifecting  their  desire.  It  is  part  of  his 
contract  to  pay  up  so  much  per  share  so 
long  as  the  company  continues,  and  he  is 
bound  to  fulfil  that  contract.  As  regards 
unlimited  companies,  other  considerations 
are  allowed  to  intervene.  I  need  not 
dwell  upon  those.  But  here  I  find  an 
entirely  difiTerent  case.  A  shareholder  is 
bound  to  pay  up,  and  has  paid  up,  5Z.  per 
share,  and  he  is  bound  to  pay  another  5^. 
a  share  if  and  when  the  company  is 
ordered  to  be  wound  up.  I  think  I  must 
enquire  what  is  the  precise  contract  into 
which  he  has  entered — not  the  contract 
with  the  creditors ;  about  that  there  is  no 
question — ^but  the  contract  between  the 
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partner  and  his  co-partners,  whom  he 
meets  here,  and  who  are  concerned  in  the 
question  whether  the  company  should  be 
wound  up  or  not.  The  question  of  the 
shareholders'  contract  was  discussed  by- 
Lord  Cairns  in  the  case  of  In  re  The  Sub- 
urban  Hotel  Company  (4),  where  he  states 
the  position  of  a  shareholder  as  regards 
the  case  of  a  limited  company  not  having 
this  reserve  capital.  It  was  also  discussed, 
if  my  memory  fails  me  not,  in  In  re  The 
European  Life  Assurance  Society  (2)  by 
Vice-Chancellor  James ;  but  it  is  to  be  ob- 
served that  the  contract  there  was  with 
a  policy-holder — that  is,  a  creditor — and 
not  by  the  shareEolders  inter  se.  I  under- 
stand the  contract  of  a  shareholder  with 
his  partners  as  regards  the  reserve  capital 
to  be  that  the  trade  shall  be  conducted 
with  a  certain  amount  of  capital,  of  which 
he  is  to  contribute  a  fixed  proportion,  and 
on  the  faith  of  the  credit  attaching  to 
his  liability  to  contribute  a  further  sum  in 
the  event  of  a  winding-up.  But  it  is  said 
that  the  trade  must  be  carried  on  not- 
withstanding that  the  capital  is  exhausted, 
and  so  as  to  bring  on  the  shai^eholder  this 
contingent  liability.  That  seems  to  me  to 
be  putting  the  reserve  capital  on  precisely 
the  same  footing  as  the  original  capital, 
and  making  it  part  of  his  contract  that  he 
shall  allow  the  trade  to  be  continued  at 
all  hazards  whether  he  approve  or  not, 
and  not  for  the  purpose  of  paying  exist- 
ing debts,  but  for  the  purpose  of  enabling 
the  company  to  incur  debts  to  which  he 
may  be  liable  to  contribute.  To  my  mind 
that  is  not  the  contract  into  which  he  has 
entered.  Mr.  Marten  referred  to  the 
articles  of  association,  and  particularly  to 
article  126,  in  opposition  to  that  view. 
Article  12G  refers  to  the  dissolution  of 
the  company  in  certain  events,  but  that 
does  not  seem  to  me  to  exclude  the  juris- 
diction of  the  Court  if  the  case  is  made 
to  (all  within  the  Act  of  Parliament.  In 
other  words,  it  seems  to  me  that  if  the 
contract  is  that  which  I  hold  it  to  be,  then 
a  shareholder  is  entitled  to  invoke  the 
jurisdiction  of  the  Court,  notwithstanding 
that  one  of  the  terms  of  the  contract  is 
that,  while  the  business  is  being  continued, 
he  cannot  insist  on  the  winding  up  except 
in  the  events  mentioned  in  article  126. 
Here  I  have  a  state  of  things  which  seems 


to  me  not  only  to  justify  me  in  exercising 
the  jurisdiction,  but  to  compel  me  to  do 
so.  I  take  the  balance-sheet  of  last  year. 
I  have  heard  affidavits  and  comments  on 
affidavits  which  suggest  that  that  which 
has  been  represented  by  the  directors  to 
be  the  true  state  of  things,  is  not  true  in 
this  sense — that  the  assets  are  more  valu- 
able than  is  there  stated.  It  is  exceedingly 
dangerous  to  take  explanations  made  for 
the  purpose  of  this  petition  of  what  ought 
to  have  been  a  true  statement  to  the  share- 
holders at  the  end  of  last  year ;  but,  to 
my  mind,  there  is  a  far  more  complete  an«l 
satisfactory  answer  to  all  the  arguments 
on  this  point  than  that.  I  have  not  heard 
a  line  of  affidavit,  I  have  not  heard  a 
statement  of  counsel  speaking  on  instruc- 
tions, of  any  intention  of  putting  into  an 
affidavit  any  statement  that  a  single  penny 
of  these  bad  debts  has  been  recovered  since 
last  year,  and  I  take  it  that  if  Mr.  Hale, 
the  chairman,  had  been  able  to  say,  not 
merely  as  matter  of  estimate  that  a  con- 
siderable sum  might  be  recovered,  but  as 
a  matter  of  fact  that  in  the  interval  a  con- 
sideiuble  sum  which  it  was  not  expected 
to  recover  had  been  recovered,  he  would 
have  done  so.  I  take  it,  therefore,  that 
as  regards  the  bad  and  doubtful  debts,  the 
statement  made  to  the  shareholders  is 
true — as,  of  course,  it  ought  to  have  been. 
Then,  as  regards  the  other  assets,  the  only 
one  about  which  there  is  any  question  to 
be  made  is  that  of  preliminary  expenses. 
It  appears,  according  to  one  of  the  articles 
of  association,  that  the  directors  were  em- 
powered to  distribute  the  preliminary 
expenses  over  a  series  of  years.  Thi^ 
seems  fair  and  reasonable,  and  is  not  ob- 
jected to  as  provided  by  the  articles  of 
association.  But  the  preliminary  expenses 
of  starting  a  business  which  is  intended 
to  be  large  ai*e  considerable;  and  there 
may  be — I  do  not  say  there  is,  but  there 
may  be  some  unfairness  in  charging  all 
those  as  against  capital,  and  still  more  un- 
likely to  be  unfairness  in  charging  them 
against  the  profits  of  any  one  year.  It  may 
be  a  fodr  bargain  between  the  partners 
or  shareholders  to  distribute  them  over 
several  years  so  as  to  enable  the  company 
to  declare  a  dividend  in  each  of  the  years, 
if  profits  render  it  proper  to  do  so ;  but 
the  money  is  none  the  less  gone  because 
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it  is  distributed  over  a  series  of  years. 
The  preliminary  expenses  are  not  the  less 
paid  because  they  are  attributed  to  one 
year  rather  than  another.  The  3,800^.  for 
preliminary  expenses  is  no  more  an  asset 
of  the  company,  because  some  part  of  it 
may  be  properly  treated  as  having  been 
paid  in  the  present  year.  The  3,800^.  put 
down  as  preliminary  expenses  is  positively 
gone,  and  cannot  for  any  purpose  be 
treated  as  an  asset  of  the  company.  The 
result  is  that  there  is  a  surplus  of  about 
300/.,  or,  speaking  with  precision,  337/. 
1«.  9c/.,  on  paper.  Part  of  that  consists 
of  office  furniture.  That  is  a  small 
matter,  no  doubt,  but  still  it  is  only 
on  paper.  The  cash  is  in  the  hands 
of  agents,  and  may  or  may  not  be 
recoverable  in  its  entirety.  But,  putting 
it  at  its  be?tt,  there  was  at  the  end  of  last 
year  a  surplus  of  337/.  la,  9d,  Now,  until 
this  morning  I  felt  bound  to  consider  that, 
as  against  that,  there  came  a  debt  of  some- 
thing like  1,100/.  or  1,200/.  payable  to  the 
directors  for  their  remuneration,  which  I 
have  been  told  they  do  not  demand,  and 
for  a  very  good  reason.  But  I  am  also 
told  this  morning  that  they  do  not  wish 
to  insist  on  payment,  unless  the  company 
is  wound  up.  Previously  it  was  stated  to 
be  in  the  alternative,  or  unless  the  com- 
pany becomes  successful,  which,  of  course, 
is  the  only  other  event  in  which  it  was 
possible  that  they  should  be  paid.  But  now 
they  have  gone  further,  and  said  that  they 
do  not  wish  to  insist  on  their  remuneration, 
unless  the  company  is  wound  up.  The 
result  is,  that  no  debt  of  the  kind  is  now 
payable ;  it  is  now  a  debt  which  must  be 
deemed  to  have  been  paid.  I  pass,  there- 
fore, over  the  subject  of  debts  with  this 
remark,  that  I  cannot  adopt  Mr.  Marten's 
argument,  that  inability  to  pay  debts 
means  not  debts  which  are  demandable, 
but  debts  which  have  been  actually  de- 
manded. The  Vioe-Chancellor  James,  in 
In  re  The  European  Life  Assurance  So- 
eiety  (2),  explains  precisely  what  inability 
to  pay  debts  means ;  but  there  \a  not  a 
word  in  his  judgment  to  justify  the  pro- 
position that  debts  must  not  only  be  de- 
mandable, but  actually  demanded,  in  order 
to  come  within  the  term  "  debts  "  as  men- 
tioned in  the  Act  of  Parliament,     This 
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particular  sum  is  not  at  any  rate  now  a 
demandable  debt,  but  only  a  sum  to  be 
provided  for  in  the  event  of  the  company 
being  wound  up.  The  company  is  entitled 
to  the  benefit  of  that  to  this  extent,  that 
at  least  on  paper  there  is  a  surplus  of 
337/.  1*.  9rf.,  assets  with  which  to  continue 
the  business.  On  the  other  hand,  I  find 
that  the  company  never  have  really  made 
any  profits  at  all.  There  is  a  paper  profit 
of  a  small  amount,  86/.  odd,  last  year; 
but  it  cannot  be  said  that  they  have  ever 
made  a  profit.  It  can,  on  the  other  hand, 
be  said  that  they  have  been  going  on  in 
this  way  from  year  to  year.  They  have 
been  in  existence  for  six  years,  and  on  the 
average  of  the  expenditure  for  the  past 
years  the  surplus  of  337/.  1*.  9c/.  will  be 
gone  in  less  than  a  third  of  a  year^ — that 
is  to  say,  it  may  &,irly  be  treated  as  gone 
at  the  present  time.  But  then  I  am  told 
that  there  are  two  or  three  reasons  why 
the  company  ought  not  to  be  treated  as  in 
hopeless  insolvency.  In  the  first  place,  it 
is  said  that  there  is  the  prospect  of  a 
transfer  to  another  bank.  It  is  hardly 
conceivable  that  any  bank  would  give 
anything  for  a  business  which  really  does 
not  exist,  and  nothing  could  be  probably 
said  of  negotiations  alleged  to  have  taken 
place.  Then  I  am  told  that  they  may 
carry  on  a  better  business  in  future,  that 
they  have  up  to  this  time  done  their  best  to 
reduce  the  expenses,  that  they  have  deserted 
a  more  expensive  house,  that  they  have 
dispensed  with  the  original  establishment, 
and  the  business  is  being  conducted  in  a 
most  economical  way.  No  doubt  it  is. 
It  is  carried  on  in  an  office  which  appears 
not  to  be  in  a  principal  street,  which  is 
rented  at  28/.  a  year,  and  with  only  a 
manager  and  a  person  who  may  or  may 
not  be  properly  described  as  an  "  office  boy," 
as  representatives  of  a  bank  established 
with  a  capital  of  200,000/.  But  Mr. 
Oswald  argued  that  there  was  a  large 
capacity  to  issue  capital,  that  there  is  a 
larger  capital  in  reserve,  and  that  this 
may  be  available  for  the  extension  of  the 
business.  It  is  drawing  on  one's  imagina- 
tion to  suppose  that  a  bank  which  has 
been  in  business  six  years,  which  has  ex- 
pended (with  the  exception  of  337/.  1*.  9</.) 
the  whole  of  its  paid-up  capital  of  12,000/., 
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which  has  not  yet  made  profits  so  as  to 
declare  a  dividend,  whose  shares  have  been 
sold,  it  is  said,  for  28.  6d.  a  share,  but 
have  been  returned,  on  the  authority  of  the 
chairnian  himself,  to  the  Inland  Revenue 
as  worthless — ^that  such  a  bank  can  issue 
further  capital.  The  legal  capacity  to  issue 
capital  there  no  doubt  is  j  practical  capacity 
there  certainly  is  not.  Does  then  this 
state  of  circumstances  bring  the  case  within 
the  principle  to  which  I  have  referred! 
Is  the  subject-matter  of  the  company 
gone  )  I  am  perfectly  well  aware  that  in 
answering  that  question  in  the  affirmative 
I  am  going  beyond  the  decisions  in  In  re 
The  Haven  Gold  Mining  Company  (7) 
and  In  re  The  Germaii  Bate  Coffee  Com- 
pany (8),  but  I  believe  I  shall  be  deciding 
according  to  the  views  of  Lord  Cairns  in 
In  re  The  Suburban  Hotel  Company  (4), 
and  of  the  Vice-Chancellor  James  in  In  re 
The  European  Life  Assurance  Society  (2), 
and  according  to  the  principle  embodied 
in  the  short  report  of  Baring  v.  Bix  (3). 
I  must  not  forget  that  this  is  a  bank.  I 
must  not  forget — one  must  know,  does 
know — ^what  are  the  essentials  of  carrying 
on  a  banking  business  satisfactorily.  Tbere 
may  be  a  further  struggle,  but  I  cannot 
conceive  it  as  possible — I  say  it  is  impos- 
sible— ^for  this  company  to  continue  its 
business  satisfactorily,  because  it  has  not 
that  without  which  a  banking  business 
cannot  be  carried  on.  Then  I  am  met  by 
the  consideration  that  many  of  the  share- 
holders desire  that  it  should  be  carried  on. 
Several  of  them  come  here  and  oppose  the 
winding-up  petition.  I  have  already  re- 
ferred to  the  unwillingness  of  the  Court 
to  interfere  with  shareholders  in  the  con- 
duct of  their  affairs.  I  do  not  for  a  moment 
wish  to  depart  from  anything  I  have  said 
on  the  subject,  but  I  say  this  is  a  peculiar 
case.  The  shareholders  have  entered  into 
a  contract  of  a  peculiar  kind,  such  as  I 
have  explained,  a  contract  not  of  such  an 
extent  as  is  argued  on  behalf  of  those  who 
oppose  the  petition.  I  think  a  shareholder 
is  entitled  to  come  here — certainly  he  is  if 
supported  by  several  other  shareholders — 
I  do  not  say  that  a  single  shareholder 
would  be  so  entitled — and  say,  "  I  will 
not  have  this  business  carried  on  without 
any  reasonable  hope  of  success,  in  order 
that  at  some  uncertain  time  hereafter  my 


further  capital — the  reserve  capital — ^may 
be  called  up  and  used  in  payment  of  debts 
which  ought  not  to  be  incurred." 

On  these  grounds  I  think  that  there 
must  be  the  usual  vmiding-up  order. 


Solicitors— MackreU,  Maton  dc  Godlee,  for  peti- 
tioner; Meredith,  Roberts  dc  Mills,  agents 
for  W.  H.  Brown,  Bristol,  for  company; 
Herbert  F.  Oddy,  for  shareholders. 


Stiblino,  J. 

1890. 
June  3,  4,  28. 


In  re  richaeds. 

HUMBEB  V,  RICHARDS. 


Equitable  Mortgage  —  Real  Estate  — 
Priority — Notice, 

R,,  a  solicitor f  in  1883  received  money 
from  a  client  for  the  purpose  of  invesimentj 
amd  represented  to  him  that  he  had  invested 
it  upon  the  security  of  a  particular  mort- 
gage. The  mortgage,  however,  was  one 
which  R.  had  previously  taken  in  his  own 
name,  and  it  vxu  never  transferred  to  the 
dient.  He  afterwards  deposited  the  title- 
deeds  of  the  mortgaged  property  with  hie 
bankers  to  secure  his  overdrawn  account^ 
and  paid  interest  on  the  mortgage  to  the 
dient  down  to  the  death  of  the  latter  in 
1885,  aiid  subsequently  to  his  executors. 
R,  died  in  1888,  his  account  being  over- 
draum  to  an  extent  exceeding  the  value  of 
the  mortgaged  property,  and  the  bank  imr 
mediately  gave  notice  of  their  daim  to  the 
mortgagors.  The  bank  had  no  notice  of  the 
dient' s  daim  at  the  date  of  the  deposit,  and 
their  notice  to  the  mortgagors  was  prior  to 
any  notice  given  by  the  client's  executors : — 
Held,  first,  that  R.  wets  a  trustee  of  the 
m,ortgagefor  his  dient,  and  that  neither  the 
dient  nor  his  executors  had  been  guilty  of 
negligence  so  as  to  deprive  them  of  their 
priority;  and,  secondly,  that  the  principle  of 
Dearie  v.  Hall  (3  Russ.  1)  did  not  apply y 
and  therefore  the  bank  toere  not  entitled  to 
priority  by  virtue  of  having  given  notice  to 
the  mortgagors  before  the  executors. 

Adjourned  summons. 
This  was  a  summons  taken  out  in  an 
action  instituted  by  a  creditor  to  adminis- 
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ter  the  estate  of  W.  A.  Richards,  who 
dniing  his  life  had  heen  a  solicitor  prac- 
tising in  Nottingham.  For  the  purposes 
of  the  summons  the  following  facts  were 
set  out  in  a  statement  agreed  to  by  all 
parties: — 

By  an  indenture  dated  the  20th  of  No- 
vember, 1882,  J.  H.  Smalley  and  G.  J. 
Allsopp  mortgaged  eight  freehold  mes- 
suages in  Simpkins  Street,  Nottingham, 
to  Kichards  to  secure  the  repayment  of 
500^.  and  interest  at  five  per  cent. 

By  an  indenture  dated  the  16th  of  June, 
1883,  J.  H.  Smalley  and  G.  J.  Allsopp 
further  charged  the  same  property  to 
Richards,  with  repayment  of  the  sum  of 
50^.  and  interest. 

On  the  9th  of  July,  1883,  Richards  re- 
ceived on  behalf  of  a  client,  named  Wil- 
liam Frederick  Homer,  a  sum  of  300Z., 
being  the  amount  due  on  a  mortgage  to 
Homer  which  was  then  paid  off;  and  this 
sum  was  allowed  by  Homer  to  remain  in 
Richards'  hands  for  the  purpose  of  re- 
investment. 

On  the  1st  of  September  Richards  re- 
ceived from  Homer  a  further  sum  of  250/. 
for  the  same  purpose.  The  letter  in  which 
the  250Z.  was  remitted  was  as  follows : — 
"  Enclosed  I  send  you  cheque  for  250/.  as 
promised,  which,  with  the  amount  in  hand, 
will  complete  the  sum  required  (550/.)  for 
the  mortgage  you  mentioned  to  me." 

On  the  1st  of  October,  1883,  Richards 
wrote  to  Homer :  "  On  the  other  side  I 
send  particulars  of  the  550/.  security  as 
requested."  The  particulars  referred  to 
were  as  follows: — "Description — a  piece 
of  land  with  eight  messuages  thereon, 
situate  in  Simpkins  Street,  Blue  Bell  Hill 
Road,  in  the  town  of  Nottingham,  pur- 
chased by  the  mortgagors  for  915/.  Mort- 
gagors, J.  H.  Smalley  and  G.  J.  Allsopp. 
Amount  of  mortgage  money,  560/.  Rate 
of  interest,  five  per  cent,  per  annum." 

On  the  19th  of  December,  1883,  Smalley 
and  Allsopp  repaid  to  Richards  the  sum 
of  50/.,  and  on  the  22nd  of  December, 
1883,  Richards  wrote  to  Homer  as  fol- 
lows:— "550/.  AUsopp  and  Smalley. — 
I  have  been  from  home,  or  yours  of  the 
18th  inst.  should  have  had  an  earlier  re- 
ply. The  transfer  to  you  will  be  dated 
the  1st  of  September  last,  but  it  is  not 
yet  completed,  as  the  mortgagors  are  pay- 
YOL.  60.— Chako. 


ing  off  50/.  so  as  to  reduce  the  mortgage 
to  500/.  Up  to  the  above  date  interest 
on  the  300/.  will  be  paid,  and  thencefor- 
ward on  the  whole  amount." 

On  the  10th  of  May,  1884,  Richards 
wrote  to  Homer  : — "  Yourself  and  All- 
sopp.— I  find  that  this  50/.  was  repaid  on 
the  19th  of  December  last,  and  enclosed 
I  send  you  a  cheque  for  that  amount,  the 
receipt  whereof  please  acknowledge." 

On  the  13th  of  May,  1884,  Richards 
wrote  to  Homer: — "50/.  Messrs.  Smalley 
and  Allsopp  wish  to  know  if  you  are  will- 
ing to  again  advance  the  50/.  on  mortgage 
of  their  property  in  Simpkins  Street  which 
was  paid  off  by  them  in  December  last." 

On  the  19th  of  May,  1884,  W.  F.  Hor- 
ner sent  to  Richards  the  sum  of  50/. 

On  the  19th  of  May,  1884,  Richards 
^Tote  to  Horner : — "  I  am  in  receipt  of 
your  cheque  for  50/.  to  be  advanced  on 
mortgage  to  Messrs.  Smalley  and  Allsopp, 
making  in  all  550/.  so  advanced  to  them." 
On  the  21st  of  May,  1884,  Richards 
paid  the  50/.  to  Smalley  and  Allsopp,  and 
took  a  receipt  from  them,  and  he  regularly 
paid  the  interest  on  the  550/.  to  Homer 
during  his  lifetime,  and  to  his  executors 
after  his. death,  which  took  place  on  the 
20th  of  August,  1885. 

On  the  12th  of  November,  1888, 
Richards  deposited  the  indentures  of  the 
20th  of  November,  1882,  and  the  16th  of 
June,  1883,  together  with  a  conveyance 
dated  the  20th  of  November,  1882,  of  the 
premises  included  in  the  mortgage  to 
Smalley  and  Allsopp,  with  the  Notting- 
ham and  Nottinghamshire  Banking  Com- 
pany, Limited,  to  secure  his  overdrawn 
account. 

On  the  21st  of  December,  1888,  Richards 
died,  his  account  with  the  baiik  being 
still  overdrawn,  and  since  the  12th  of 
November,  1888,  it  had  never  been  over- 
drawn to  a  less  amount  than  1,980/. 

On  the  28th  of  December,  1888,  the 
bank  gave  notice  in  writing  to  Smalley 
and  Allsopp  of  the  deposit  of  the  deeds. 
On  the  same  day  Smalley  and  Allsopp 
acknowledged  the  receipt  of  the  notice, 
and  stated  that  the  sum  of  550/.  was  still 
owing  upon  the  security  of  the  deeds. 

The  summons  was  taken  out  by  the 
executors  of  Homer  to  determine,  inter 
alia,  the  questions  whether  the  bank  as 
6  A 
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equitable  mortgagees  were  entitled  to  re- 
tain possession  of  the  deeds  so  deposited 
with  them,  and  who  was  entitled  to  the 
benefit  of  the  mortgage  executed  by 
Smalley  and  Allsopp  to  Richards. 

Graham  ffastingSy  Q,C.,  and  Levett,  for 
'  the  summons. — ^This  is  a  question  between 
persons  having  equitable  titles,  and  we 
are  entitled  to  priority  in  point  of  date ; 
and  as  thei^  are  no  circumstances  of  ne- 
gligence or  fraud  to  postpone  our  equity, 
it  must  prevail — Bradley  v.  Riches  (1). 
Where  a  solicitor  has  money  of  his  client 
to  invest  on  a  particular  security,  and  he 
does  so,  but  takes  it  in  his  own  name,  he 
is  a  trustee  of  it  for  his  client — Ilarpham 
V.  Shacklock  (2).  We  admit  the  bank 
gave  earlier  notice,  but  that  does  not  give 
them  priority  over  us. 

Frank  Wright,  for  the  plaintiff. 

Theobald,  for  the  executors  of  Richards. 

Swinfen  Eady,  for  the  bank. — Richards 
was  not  a  trustee  for  Horner  of  this  par- 
ticular property — Middleton  v.  Pollock  (3). 
The  bank  in  this  case  gave  notice  of  their 
charge  to  the  mortgagee,  and  have  thus 
obtained  priority.  It  does  not  appear 
that  in  Bradley  v.  RicJies  (1)  any  notice 
was  given  by  the  subsequent  mortgagee 
to  the  debtor.  It  is  well  settled  that  a 
mortgagee  of  a  chose  in  auction,  by  giving 
notice  to  the  debtor,  obtains  priority  over 
a  prior  mortgagee  who  has  not  given  no- 
tice— Dearie  v.  Uall ;  Loveridge  v.  Cooper 
(4)  and  Ryall  v.  Rowles  (5).  There  is  no 
case  which  shews  that  that  doctrine  does 
not  apply  to  a  mortgage  of  real  estate. 
The  mortgage  debt  is  a  chose  in  actimi. 
Moreover,  Homer  and  his  executors  have 
lost  their  priority  by  their  negligence  in 
leaving  the  title-deeds  with  Richards,  and 
so  enabling  him  to  deposit  them  with  the 
bank.  The  real  transaction  between  the 
parties  was  not  an  investment  on  mort- 
gage by  Richards  for  Horner,  but  a  pur- 
chase by  Homer  of  a  mortgage  belonging 
to  Richards,  so  that  he  ought  to  have  seen 
that  he  got  a  proper  transfer  of  the  se- 
curity to  himself. 

(1)  47  Law  J.  Rep.  Chanc.  811;  Law  Rep. 
9  Ch.  D.  189. 

(2)  Law  Rep.  19  Ch.  D.  207. 

(3)  46  Law  J.  Rep.  Chanc.  39;  Law  Rep. 
4  Ch.  D.  49. 


Graham  Hastings,  Q.C,  in  reply. — The 
doctrine  of  Dearie  v.  Hall  (4)  has  never 
been  applied  in  the  case  of  a  mortgage  of 
real  estate. 

Cur.  adv.  vuU. 

Stiblinq,  J. — ^The  question  I  have  to 
decide  is  whether  the  executors  of  W.  F. 
Horner  or  the  Nottingham  Bank  are  en- 
titled to  the  benefit  of  the  mortgage  exe- 
cuted by  J.  H.  Smalley  and  G.  J.  Allsopp 
to  W.  A.  Richards,  the  testator  in  this 
action.  The  materials  upon  which  1  have 
to  decide  the  case  are  set  out  in  an  agreed 
statement  of  facts.  Both  Richards  and 
W.  F.  Homer  are  dead,  and  the  materials 
are  somewhat  imperfect.  [His  Lordship 
then  stated  the  facts  as  above  set  out, 
and  after  observing  that  it  appeared  that 
Richards  had  concealed  from  Homer  the 
fact  that  he  himself  was  the  mortgagee, 
continued  :]  The  question  is  whether  the 
executors  of  Homer  or  the  banking  com- 
pany are  entitled  to  the  benefit  of  the 
mortgage.  The  letter  of  the  1st  of  Octo- 
ber, 1883,  appears  to  have  created  a  trust 
in  favour  of  Homer.  The  case  of  Harp- 
ham  V.  Shacklock  (2)  is  an  authority  for 
that.  Under  the  circumstances  I  have 
mentioned  it  was  contended  on  behalf  of 
the  executors  of  Homer  that  the  title  of 
both  claimants  being  equitable,  they  rank 
according  to  priority  of  date ;  and  that  as 
Homer's  title  was  the  earlier,  it  must 
prevail  over  that  of  the  bank.  But  it  was 
said  on  behalf  of  the  bank  that  Homer 
and  his  executors  had  been  guilty  of  negli- 
gence such  as  to  postpone  their  security 
to  that  of  the  bank ;  and  further,  that  the 
bank  had  gained  priority  by  having  given 
notice  before  the  executors.  As  to  the 
first  point,  it  must  be  observed  on  behalf 
of  the  executors  that  any  person  is  en- 
titled to  vest  property  in  another  as  trus- 
tee for  himself,  and  to  leave  the  title-deeds 
relating  to  the  property  in  the  hands  of 
the  trustee.  That  was  decided  in  The 
Queen  v.  The  Shropshire  Union  Canal 
Company  (6),  and  the  question  was  fur- 
ther considered  in  Carritt  v.  The  Real  and 


<4)  3Ru8s.  1. 

(6)  1  Ves.  sen.  348;  1  Atk.  165. 
(6)  45    Law    J.    Rep.    Q.B.    31 ;   Law  Rep. 
7  £.  &  L  App.  496. 
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Personal  Ad/vance  Company  (7).  The 
latter  was  a  very  strong  case ;  for  there  a 
solicitor  took  a  mortgage  in  the  name  of 
his  clerk,  and  left  the  deeds  in  the  pos- 
session of  the  derk ;  and  it  was  held  that 
he  was  not  postponed  to  persons  taking  a 
title  from  the  clerk.  But  it  is  said  that 
the  real  transaction  was  a  hargain  by 
Homer  for  the  purchase  of  Richards' 
mortgage,  and  reliance  was  placed  upon 
the  letter  of  the  22nd  of  December,  1883, 
and  it  is  contended  that  Homer  must  be 
token  to  have  known  the  real  nature  of 
the  transaction,  and  consequently  that 
this  was  not  the  case  of  Richards  making 
an  investment  for  Homer,  but  the  case  of 
Homer  purchasing  from  Richards  and 
not  seeing  that  he  got  a  proper  transfer 
to  himself.  If  that  could  be  made  out, 
the  argument  might  be  well  founded. 
But  there  is  nothing  in  the  letter  to  shew 
that  Homer  knew  that  Richards  was  a 
mortgagee  of  the  property.  Further  than 
that,  Richards  was  the  solicitor  of  Homer, 
and  was  acting  as  such  in  reference  to 
this  matter ;  and  it  has  been  laid  down  in 
Hunt  V.  Ehnes  (8)  that  "  clients  in  the 
ordinary  course  of  business  trust  their 
solicitors,  and  negligence  cannot  be  im- 
puted where  the  ordinary  course  of  busi- 
ness has  been  observed.  If,  indeed,  we 
were  to  charge  the  plaintiff  on  this  ground, 
the  effect  would  be  that  in  every  case 
where  a  mortgage  was  taken  by  a  client 
from  his  solicitor,  the  safety  of  the  client 
would  require  that  a  separate  solicitor 
should  be  employed  on  his  behalf; "  and 
further,  in  Dixon  v.  MucJdeaton  (9),  that 
clients  are  entitled  to  rely  on  representa- 
tions made  by  their  solicitors  in  the  ordi- 
nary course  of  business.  There  is  nothing 
in  this  case  to  shew  that  anything  occurred 
to  make  Homer  distrust  Richards ;  and 
it  appears  to  me  that  the  letters  shew  that 
Horner  was  not  trusting  idly  to  Richards, 
but  was  making  inquiries,  and  that  the 
answers  of  Richai*ds  amount  to  a  repre- 
sentation that  the  usual  course  of  business 
was  being  followed.  I  accordingly  hold 
that  Homer  was  not  guilty  of  negligence, 

(7)  58  Law  J.  Rep.  Chanc.  688 ;  Law  Bep. 
42  Ch.  D.  263. 

(8)  2  De  Gex,  F.  &  J.  678  ;  30  Law  J.  Rep. 
Chanc.  11,  2/^5. 

(9)  Law  Rep.  8  Chanc.  155. 


and  that  that  point  on  behalf  of  the  bank 
fails.  The  next  point  ia  as  to  notice,  and 
the  principle  relied  on  is  laid  down  in 
Dearie  v.  HaU;  Loveridge  v.  Cooper  (4), 
and  it  is  said  that  there  is  no  authority 
that  a  mortgage  of  real  estate  stands  on  a 
different  footing  from  that  of  a  chose  in 
action.  The  particular  point  does  not 
appear  to  have  been  decided ;  but  in  prin- 
ciple it  is  covered  by  decisions  which  have 
long  been  recognised.  The  principle  on 
which  those  cases  rest  is  laid  down  by 
Lord  Lyndhurst  in  Loveridge  v.  Cooper 
(10),  where  he  says,  "Where  personal  pro- 
perty is  assigned,  delivery  is  necessary  to 
complete  the  transaction,  not  as  between 
the  vendor  and  the  vendee,  but  as  to  third 
persons,  in  order  that  they  may  not  be 
deceived  by  apparent  possession  and  owner- 
ship remaining  in  a  person  who,  in  fact, 
is  not  the  owner.  This  doctrine  is  not 
confined  to  chattels  in  possession,  but  ex- 
tends to  choses  in  action,  bonds,  &c.  In 
JRyaU  V.  Bowles  (5)  it  is  expressly  applied 
to  bonds,  simple  contract  debts,  and  other 
choses  in  auction.  It  is  true  that  ByaU  v. 
Bowles  (5)  was  a  case  in  bankruptcy,  but 
the  Lord  Chancellor  called  to  his  assist- 
ance Lord  Chief  Justice  Lee,  Lord  Chief 
Baron  Parker,  and  Mr.  Justice  Barnett,  so 
that  the  principle  on  which  the  Court  thus 
acted  must  be  considered  as  having  re- 
ceived most  authoritative  sanction.  These 
eminent  individuals,  and  particularly  the 
Lord  Chief  Justice  and  Mr.  Justice  Bar- 
nett, did  not,  in  the  view  which  they  took 
of  the  question  before  them,  confine  them- 
selves to  the  case  of  bankruptcy,  but  stated 
grounds  of  judgment  which  are  of  general 
application." 

It  is  then  laid  down  that  the  principle 
is  the  same  as  that  which  prevails  as  to 
simple  contract  debts  and  choses  in  action. 
Now  in  Jones  v.  Gibbons  (11)  the  question 
arose  whether  ByaU  v.  Bowles  (5)  applied 
to  mortgage  debts,  and  Sir  W.  Grant,  at 
p.  410,  said, "  It  is  then  objected  that  with 
regard  to  the  mortgage  debts  no  notice 
has  been  given  to  the  debtor,  and  the  as- 
signments of  the  mortgages  were  not  regis- 
tered in  Jamaica ;  and  the  trustees  admit 

(10)  3  Rubs,  at  p.  68 ;  2  Law  J.  Rep.  (o.s.) 
Chano.  75. 

(11)  9  Ves.  110. 
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the  reason  of  not  registering  them  was 
that  it  might  have  prevented  his  carrying 
on  his  trade.  A  mortgage  consists  partly 
of  the  estate  in  the  land,  partly  of  the 
debt.  So  fjEir  as  it  conveys  the  estate,  the 
assignment  is  absolute  and  complete  the 
moment  it  is  made  according  to  the  forms 
of  law.  Undoubtedly  it  is  not  necessary 
to  give  notice  to  the  mortgagor  that  the 
mortgage  has  been  assigned  in  order  to 
make  it  valid  and  effectual.  The  estate 
being  absolute  at  law,  the  debtor  has  no 
means  of  redeeming  it  but  by  paying  the 
money.  Therefore  he  who  has  the  estate 
has,  in  effect,  the  debt,  as  the  estate  can 
never  be  taken  from  him  except  by  pay- 
ment of  the  debt.  With  regard  to  the 
mere  bond  or  covenant,  which  perhaps 
may  accompany  the  mortgage,  it  is  said 
that  all  the  ceremonies  declared  to  be 
necessary  as  to  debts  in  general  ought  to 
be  observed.  But  it  is  difficult  to  say  the 
mortgage  passes  and  is  well  assigned  to 
one  person,  and  yet  the  debt  remains  in 
another.  It  is  impossible  that  it  can  be 
BO  divided.  Therefore,  by  the  assignment 
of  the  mortgage,  the  debt  necessarily  passes 
as  incident  to  it,  and  it  is  clear  that,  to 
constitute  a  valid  assignment,  notice  to  the 
mortKagor  is  not  necessary.  In  Walwyn 
V.  The  Assignees  of  Shepherd  (12)  the 
bankrupt  had  deposited  a  mortgage  and 
bond;  and  Lord  Alvanley  decreed  that 
the  assignees  should  execute  a  valid  as- 
signment, yet  the  mortgagor  had  no  notice 
whatsoever  of  the  deposit.  It  would  be 
strange  to  say  a  mere  deposit  should  be 
effectual  against  the  assignees,  and  a  valid 
and  complete  assignment  should  not. 
These  mortgage  debts,  therefore,  passed 
by  the  assignment  of  the  mortgages,  and 
the  plaintiffs  are  not  entitled  to  any  ac- 
count of  them."  That  was  a  clear  decision 
that  the  title  of  the  particular  assignee 
prevailed  as  against  the  assignees  in  bank- 
ruptcy. That  was  followed  in  Ex  parte 
Mackay  ;  in  re  Wright  (13)  and  Ex  parte 
Bamett  (14).  Those  were  all  bankruptcy 
cases,  but  the  same  principle  was  recog- 
nised by  Lord  Hatherleyin  In  re  Hv^hes* 
Trusts  (15).     In  that  case,  at  p.  94,  Lord 

(12)  4  Ves.  119. 

(13)  1  Mont.  D.  k,  D.  560. 

(14)  1  De  Gex,  194. 

(15)  2  Hem.  &  M.  89. 


Hatherley  takes  notice  of  the  difference 
between  that  case  and  the  case  of  an 
equitable  mortgage.  He  says,  "  The  case 
of  an  equitable  mortgagee  is  quite  different. 
Suppose  it  is  one  mortgage,  it  is  quite 
plain  that  it  is  different,  because  one 
mortgagee,  if  he  has  an  equitable  estate 
in  the  land  of  which  he  is  the  cestui  que 
trust,  may  at  any  time  require  his  trustees 
to  convey  that  equitable  estate  to  him. 
If  it  should  happen  that  there  are  several 
mortgagees,  if  a  single  mortgagee  could 
require  to  have  the  estate  conveyed  to 
him,  it  follows  that  if  all  the  mortgagees 
concur  they  are  tenants  in  common  of  the 
•mortgage,  and,  all  of  them  concurring^ 
could  have  it  either  conveyed  to  them- 
selves, in  order  to  secure  their  several 
mortgage  debts,  or  conveyed  to  trustees 
for  them,  they  joining  as  one  individual 
in  making  that  request.  They  have  a  dis- 
tinct estate  in  equity  in  the  land  itself^ 
which  is  a  case  entirely  different  from  the 
position  of  persons  merely  having  an  in- 
terest in  the  money  whi(^  is  to  be  pro- 
duced by  sale  or  mortgage,  as  they  had  in 
Lee  V.  Eawlett  (16),  and  as  they  had  in 
Foster  v.  CockereU  (17)." 

So  that  from  the  time  of  Sir  W.  Grant 
down  to  that  of  I^ord  Hatherley  the  rule 
has  prevailed  that  as  between  the  par- 
ticular assignee  and  the  assignee  in  bank- 
ruptcy the  title  of  the  particular  assignee 
prevails.  That  being  the  state  of  the 
authorities,  I  hold  in  this  case  that  the 
bank  are  not  entitled  to  priority  by  reason 
of  having  given  notice  before  the  execu- 
tors, and  their  claim  therefore  DBiils. 


Solicitors— Warren,  Gardner  &  Marten,  agents 
for  Watson  &  Wadsworth,  Nottingham; 
Pontifex,  Hewitt  k  Pitt,  agents  for  Wells 
k  Hind,  Nottingham;  Wilson,  Bristows  k 
Garpmael ;  Taylor,  Hoare  k  Taylor. 


(16)  2  Kay  k  J.  531. 

(17)  3  CI.  k  F.  466. 
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In  re  eyton. 

BARTLETT  V.   CHARLES. 


Chttty,  J, 

1890. 
July  30. 

Mortgage — Fund  carried  to  Separate  Ac- 
count— Stop-Order  thereon  by  Incumbrancer 
— daim  thereto  in  the  Action — Priority, 

In  an  administration  action  under  an 
order  made  in  the  presence  of  the  plain- 
tiffs, a  fund  was  carried  to  the  separate 
account  of  an  annuitant  and  her  issue, 
the  dividends  thereon  to  be  paid  to  her  for 
her  life,  and  she  charged  her  interest  in 
fa/vour  of  persons  who  obtained  stop-orders 
thereon.  She  was  afterwards  found  to  be 
indebted  to  the  estate,  and  the  plaintiffs 
sought  to  have  the  dividends  applied  in 
satisfaction  of  her  liability  in  priority  to 
the  charges  she  had  created: — Held,  thai 
the  effect  of  carrying  the  fund  to  a  separate 
account  being  to  release  it  from  the  genial 
questions  in  the  cause,  the  persons  who  had 
made  the  advances  on  ihefaiih  of  the  order 
were  entitled  to  priority  over  the  plaintiffs* 
daim. 

Motion. 

This  was  an  action  to  administer  the 
estate  of  Mr.  P.  Eyton.  The  testator  had 
acted  with  Mrs.  Charles  as  co-administra- 
tor of  the  estate  of  Mary  Eyton,  and  in 
an  action  to  administer  her  estate  it  was 
found  hy  certificate  of  the  22nd  of  July, 
1889,  that  Mrs.  Charles,  either  alone  or 
jointly  with  the  testator,  had  received  and 
left  uninvested  a  part  of  Mary  Eyton's 
estate,  and,  by  order  of  the  9th  of  August, 
1889,  Mrs.  Charles,  as  surviving  adminis- 
tratrix, was  ordered  to  pay  the  amount 
into  Court.  She  failed  to  do  this,  where- 
upon an  order  was  made  in  this  action 
directing  that  1,199^.  5«.  6d,,  represent- 
ing the  amount  uninvested,  with  interest 
thereon,  should  be  raised  out  of  the  tes- 
tator's estate  and  carried  over  to  the  credit 
of  the  estate  of  Mary  Eyton. 

Mrs.  Charles  was  entitled  to  an  annuity 
under  the  will  of  the  testator,  and  by  an 
order  on  further  consideration  of  the  12th 
of  August,  1886,  a  certain  sum  was 
directed  to  be  carried  over  to  "the  ac- 
count of  the  perpetual  annuity  of  the 
defendant  Anne  Parry  Charles  and  her 
issue/'  with  a  further  direction  to  invest 


the  same  in  consols  and  pay  the  dividends 
thereon  to  her  for  her  life. 

Mrs.  Charles  subsequently  created 
charges  on  her  interest  in  this  fund  in 
fevour  of  incumbrancers,  who,  on  the  16th 
of  December,  1886,  and  on  the  14th  of 
February,  1887,  respectively  obtained 
stop-orders  thereon. 

On  the  10th  of  June,  1890,  the  plaintiffs 
in  the  action,  who  were  beneficially  in- 
terested in  the  testator's  estate,  gave  notice 
of  motion  for  a  declaration  that  the  estate 
was  entitled  to  be  recouped  by  way  of 
contribution  one  moiety  of  the  sum  of 
1,199^.  6s.  6d.  paid  thereout  as  aforesaid, 
and  that,  notwithstanding  the  stop-orders, 
the  dividends  to  accrue  on  the  sum  of 
consols  standing  to  the  credit  of  the 
above-mentioned  annuity  account  might 
during  the  life  of  Mrs.  Charles  or  until 
further  order  be  applied  in  satis&ction  of 
the  claim,  and  for  an  injunction  restraining 
her  and  her  assignees  or  incumbrancers 
from  receiving  the  same. 

The  motion  was  opened  on  the  13th  of 
June,  when  it  was  ordered  to  come  on  as 
a  non-witness  action. 

Whiteliome,  Q,C.,  and  JS.  Ford,  in  sup- 
port of  the  application. — ^The  right  of  the 
testator's  estate  to  contribution  is  clear — 
Birks  V.  Micklethwait{l) — and  her  annuity 
is  applicable  in  satisfetction  of  her  liability. 

II.  RusseU  Roberts,  for  one  incumbrancer, 
and  Maidlow,  for  the  other  incumbrancer. 
— ^The  effect  of  the  order  of  the  12th  of 
August,  1886,  was  to  enable  Mrs.  Charles 
to  deal  with  the  fund  carried  over,  free 
from  any  paramount  claims.  The  order 
was  made  in  the  presence  of  the  appli- 
cants, and  it  is  too  late  now  for  them  to 
bring  forward  any  daim  on  the  fund — 
Bice  V.  Bice  (2). 

Whitehome,  Q.C.,  in  reply. — The  re- 
spondents can  only  claim  through  Mrs. 
Charles,  and  ought  not  to  stand  in  a  better 
position  than  she  does  as  against  the  ap- 
plicants' claim. 

Chitty,  J.  [after  stating  the  facts,  con- 
tinued:]— Unquestionably,  Mrs.  Charles, 
having  subjected  the  estate  of  P.  Eyton  to 

(1)  33  Bear.  409  ;  33  Law  J.  Rep.  Chanc.  510. 

(2)  2  Drew.  73;  23  Law  J.  Bep.  Chanc.  289. 
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liability,  is  not  entitled  to  take  anything 
out  of  that  estate  without  making  good 
her  share  of  such  liability  j  so  that,  if  this 
case  had  to  be  decided  apart  from  the 
order  canying  over  the  fund,  the  applica- 
tion would  be  well  founded,  and  the  appli- 
cants would  be  entitled  to  stop  the  pay- 
ment of  Mrs.  Charles's  annuity  until  her 
moiety  of  the  liability  arising  from  the 
breach  of  trust  had  been  made  good.  Nor 
is  it  contested  that,  taking  the  order  into 
account,  it  would  not  be  too  late  for  the 
applicants,  as  against  Mrs.  Charles,  to 
stop  the  annuity.  But  it  appears  that  on 
the  fisdth  of  this  order,  which  was  made  in 
the  presence  of  the  applicants,  other  per- 
sons have  honestly  advanced  money,  and 
they  now  contend  that  when  doing  this 
they  were  entitled  to  give  credit  to  the 
Court's  order,  which  not  only  carried  over 
the  fund  to  a  separate  account,  but  directed 
payment  of  the  dividends  thereon  to  Mrs. 
Charles,  and  that  the  fund  ought  to  be  held 
to  be  free  from  any  paramount  claim.  And 
I  think  they  are  right  in  this  contention. 
As  said  by  Lord  Langdale  in  In  re  Jer- 
voise  (3)  :  "  Where  a  fund  is  carried  over 
to  a  particular  account,  it  is  released  from 
the  general  questions  in  the  cause,  and 
becomes  marked  as  being  subject  only  to 
the  questions  arising  upon  the  particular 
matter  referred  to  in  the  headmg  of  the 
account,"  and  he  goes  on  to  state  some 
consequences  which  foUow  from  this  pro- 
position. The  respondents  rely  on  this 
order  of  the  Court,  which  is,  in  effect,  a 
judgment,  for,  although  it  contained  no 
declaration  of  right,  it  shewed  a  clear  title 
in  Mrs.  Charles.  I  consider  I  should  be 
introducing  an  evil  practice  if  I  did  not 
accede  to  the  argument  on  their  behalf, 
against  which  no  authority  is  to  be  found, 
and  which,  as  I  have  shewn,  is  in  accordance 
with  general  principles.  It  is  notorious 
that  bankers  and  other  lenders  of  money 
are  in  the  habit  of  dealing  with  pei'sons 
on  the  feith  of  such  orders  as  this — ^which 
I  admit  would  not  be  of  itself  enough  to 
justify  them  in  so  doing — ^but,  in  my  opi- 
nion, they  are  right,  especially  when  the 
order  has  been  made  in  the  presence  of 
the  persons  who  afterwards  bring  an  ad- 
verse claim.     The  order  is  in  substance  a 

(3)  12  Beav.  209. 


res  jttdiocUa,  and  any  such  claim  should  be 
brought  forward  when  the  order  is  made. 
The  applicants'  claim,  therefore,  although 
good  as  against  Mrs.  Charles,  fails  as 
against  her  incumbrancers.  I  may  add 
that  the  case  of  Rice  v.  Bice  (2),  although 
not  in  point  on  the  present  question, 
shews  clearly  the  principle  which  governs 
priority  as  between  equitable  claimants  to 
a  fund,  and  in  the  present  case  the  prin- 
ciple tells  even  more  strongly  in  favour  of 
the  incumbrancers,  by  reason  of  the  exist- 
ence of  this  order  of  the  Court  carrying 
the  fund  to  a  separate  account.  I,  there- 
fore, refuse  the  application,  with  costs. 

Solicitors — Danbeny  &  Mead,  agents  for  W. 
Smith  &  Sons,  Weston-super-Mare ;  Kennedy, 
Hughes  Sc  Kennedy ;  Lickorish  Sc  Bellord. 


KbKEWICH,  J.  I  ™  MUNICIPAL    FREEHOLD 
1890  )     ^^^^  COMPANY  (limited) 

June  20. 


V.  POLLINGTON 

OTHERS. 


AND 


Company — Director — BesignoUion — Ee- 
gvlationa  of  Compomy — Companies  Act, 
1862,  sch4sd,  1  (25  d:  26  VioU  c.  89),  «.  15 
—TahU  Ay  article  b^. 

The  directors  of  a  company  have  not 
potoer,  in  the  absence  of  a  special  power 
under  the  regulations  of  the  company,  to 
accept  the  resignation  of  a  member  of  the 
board. 

A  member  of  the  board  of  a  company 
which  was  regtUated  by  the  provisions  of 
table  Ay  purported  to  resign  his  office  by  a 
letter  ctddressed  and  delivered  to  the  hoard. 
Table  A,  by  article  55,  provides  that  the 
directors  may  exercise  aU  such  powers  of 
the  company  as  are  not  required  to  be 
exercised  by  the  company  in  general  meeting, 
but  does  not  contain  any  direct  provision 
for  the  resignation  of  a  direct<yr  : — Held, 
iha/t  the  resigruUion  was  not  effected  untU 
accepted  by  dis  company  in  general  meeting. 

The  company  was  registered  in  February, 
1881,  under  the  Companies  Acts,  without 
articles  of  association,  and  consequently, 
by  force  of  section  15  of  the  Companies 
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Act,  1862,  the  regulations  of  table  A  be- 
came the  regulations  of  the  company. 

By  clause  55  of  table  A  it  is  provided 
that  the  business  of  the  company  shall  be 
managed  by  the  directors,  who  ''may 
exercise  all  such  powers  of  the  company 
as  are  not  by  the  foregoing  Act  (Com- 
panies Act,  1862^,  or  by  these  articles 
(table  A),  requirea  to  be  exercised  by  the 
company  in  general  meeting." 

Table  A  contains  no  provision  enabling 
the  directors  to  accept  the  resignation  of 
a  member  of  the  board. 

By  the  present  action  the  company 
claimed  against  Lord  Pollington  and 
others,  the  directors  of  the  company  from 
its  formation,  that  they  were  liable  to 
repay  sums  amounting  to  8,000^.,  which 
had  been  expended  in  payments  upon 
£Jse  balance-sheets  and  in  other  ways 
alleged  to  amount  to  misfeasance. 

On  behalf  of  Lord  Pollington  it  was 
claimed  as  a  ground  of  defence  that  he 
was  not  responsible  as  a  director  for  any 
of  the  acts  of  the  board  subsequent  to  the 
15th  of  July,  1884.  On  that  day  a  board 
meeting  was  held,  at  which  the  subject 
of  a  letter  of  resignation  written  by  Lord 
Pollington,  dated  the  17th  of  June,  1884, 
was  considered,  with  the  result  that  the 
further  consideration  of  the  proffered 
resignation  was  reserved,  and  Lord  Pol- 
lington was  requested  to  retain  his  seat 
on  the  board.  Ultimately,  in  November, 
1885,  the  board  accepted  the  resignation ; 
but  Lord  Pollington  had  not  attended 
any  board  meeting  in  the  interval. 

On  the  part  of  the  company  it  was  con- 
tended that  the  board  had  no  power  to 
accept  his  resignation,  and  that  he  was 
liable  as  a  director  until  his  resignation 
was  accepted  by  the  company. 

Warmington,  Q.C.f  and  H.  Terrell,  for 
the  company. 

Nevilhy  Q.C.,  and  Barrett,  for  Lord 
Pollington. 

^ighy,  Q^C.j  and  Horehurgh,  Levett,  and 
Le  Eiche,  for  other  parties. 

Ejekewich,  J. — I  think  before  dealing 
with  any  other  point  I  must  get  rid  of 
this  new  point  in  respect  of  Lord  Polling- 
ton's  liability  as  a  director  after  the  15th 
of  July,  1884.     I  will  not  say  that  it  is 
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not  a  point  which  has  occurred  to  many 
of  us  at  different  times  in  one  form  or 
another ;  but,  in  the  neat  form  in  which  it 
is  now  raised,  I  do  not  remember  myself 
ever  having  known  it  raised  in  pleadings 
or  in  argument,  and  I  am  not  aware  of,  and 
counsel  has  not  been  able  to  assist  me  by 
reference  to,  any  decision  which  could  be 
really  cited  as  a  guide — and  I  think  that 
is  not  unnatural,  and  not  the  unlikely 
result  of  industry,  because  of  late  years 
table  A  has  very  seldom  been  adopted,  and 
the  common  forms  of  articles  of  association 
generally  contain  specific  provisions  re- 
specting the  retirement  or  resignation  of 
directors,  as,  of  course,  respecting  many 
other  things.  The  short  fiEicts  necessary 
for  my  purpose  are  these.  Lord  Polling- 
ton,  being  a  director,  wrote  a  letter  resign- 
ing his  office  as  director — I  prefer  to  use 
that  phrase  instead  of  saying  ^^  tendering 
his  resignation  "—on  the  17th  of  June, 
1884,  after  a  board  meeting  held  on  that 
day — ^that  is  to  say,  he  was  present  at  that 
meeting — and  there  is  no  doubt  he  is  liable 
as  a  director  for  everything  that  occurred 
until  that  meeting  adjourned.  That  letter 
could  not  have  been  considered  by  the 
board  until  their  next  meeting,  which 
probably  Lord  Pollington  knew,  and  I 
think  he  must  be  taken  to  have  known, 
would  not  be  held  until  the  15th  of  July, 
1884.  At  that  meeting  his  letter  was 
read  and  considered,  and  the  subject- 
matter  of  it  was  directed  to  stand  over. 
His  colleagues  were  unwilling  to  part  with 
him,  and  some  correspondence,  which  I 
have  not  before  me,  ensued,  the  short 
result  of  which  was  that  he  was  entreated 
to  stay,  and,  at  any  rate,  it  appears  from 
one  entry  that  he  was  entreated  to  post- 
pone his  resignation  until  the  following 
November.  It  was  not  until  the  year 
1885  that  his  resignation  was  ultimately 
accepted  by  the  board.  Now  he  says,  on 
the  one  hand,  "  I  resigned  when  I  sent  in 
my  resignation  to  the  board;"  he  does 
not  say,  when  he  wrote  his  letter,  when 
he  posted  it,  or  when  he  delivered  it  to 
some  officer  of  the  company,  but  when  it 
came  before  the  board — that  seems  the 
rational,  intelligible  time  to  fix — and  no- 
thing more  was  necessary.  "  I  was  a  free 
agent.  I  had  accepted  this  office  as  direc- 
tor voluntarily,  and  I  had  no  contract  to 
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stay  any  longer  than  it  suited  me,  and  for 
reasons  "  (which  he  did  not  explain,  and 
which  he  was  not  asked  to  explain)  ''  I 
thought  the  time  had  arrived  when  I 
ought  to  resign,  and  I  did  resign.  It 
was  not  accepted  till  afterwards.  What 
matters  that )  "  I  think  that  is  the  effect 
of  the  evidence.  "  I  never  departed  from 
my  determination  to  resign  then,  and 
whether  it  was  accepted  or  postponed,  or 
directed  to  stand  over  or  not,  is  perfectly 
immaterial  to  me."  On  the  other  hand, 
the  company  say,  "  The  directors  had  no 
authority  to  accept  your  resignation,  and 
therefore  we  are  not  careful  to  enquire 
whether  they  directed  it  to  stand  over, 
what  entreaties  they  made,  and  whether 
they  ultimately  accepted  it  or  not ;  you 
continued  a  director  until  you  were  re- 
leased by  the  company."  Those  are  the 
two  positions,  and  I  think  those  are  two 
consistent  and  right  positions.  I  mean 
that  any  intermediate  position  does  not 
seem  to  me  to  be  one  of  stability.  The 
real  legal  question  is,  what  was  the  con- 
tract between  the  parties — the  contract  of 
service  between  Lord  Pollington  on  the 
one  hand  and  the  company  on  the  other. 
Had  he  contracted  to  serve  during  his 
pleasure,  or  had  he  contracted  to  serve 
until  he  had  resigned  into  the  hands  of 
the  company,  and  they  had  accepted,  the 
office  which  he  had  undertaken)  It  is 
not  contended  on  the  part  of  the  company 
that  they  could  have  refused  to  accept 
the  resignation,  but  they  say  that  the 
office  must  have  been  resigned  into  their 
hands  to  accept.  They  do  not  place  them- 
selves in  the  position  of  the  sovereign, 
who  can,  if  the  sovereign  pleases,  decline 
to  accept  a  resignation  of  a  minister  or  an 
officer.  They  only  say,  "  The  resignation 
must  be  made  to  us,  and  not  to  your  col- 
leagues." Now,  on  principle,  that  seems  to 
be  so.  The  directors  are  the  agents  of  the 
company.  Directors  have  been  frequently 
called  managing  partners,  and,  bearing  in 
mind  that  r^ly  the  company  law  is  only 
a  phase  of  partnership  law,  modified  by 
statute,  I  cannot  but  think  that  that  is  a 
good  term.  They  are  managing  partners. 
Now,  just  let  us  turn  our  minds  to  a 
partnership  firm  of  many  members,  all 
handing  over  the  direction  of  affairs  to 
two  of  their  body  as  managing  partners, 


trusting  them,  and  not  meeting,  except 
once  or  twice  a  year  to  bakuioe  the 
accounts  and  receive  their  quota  of  the 
profits,  being  content  with  their  great 
intelligence,  their  industry,  and  their  &ith- 
fulness.  One  of  those  managing  partners 
says  to  his  brother,  '^  I  am  tired  of  this : 
I  am  going,  and  I  leave  you  to  manage 
the  affiiirs  of  this  partnership,  and  I  am 
quit  of  it ;  I  give  no  notice  to  my  other 
partners,  who  wiU  not  be  here  for  months 
to  come,  and  do  not  know  anything  about 
it.  I  am  off,  and  you  will  hear  no  more 
of  me." 

Is  it  conceivable,  if  that  remaining 
managing  partner  puts  into  his  pocket 
the  moneys  of  the  partnership  which  do 
not  belong  to  him,  that  the  retiring 
manager  would  not  be  liable  % 

How  can  he  get  off  the  duties  which  be 
has  undertaken,  by  simply  retiring  in  that 
way  %  and  where  is  the  difference  between 
a  director  seceding  from  the  board,  and 
a  managing  partner  seceding  from  the 
management  of  the  partnership)  I  &il 
to  see  any  difference  at  all — no  difference, 
I  mean,  in  substance ;  as  I  suggested  in 
argument — ^but,  of  course,  it  is  an  extreme 
case,  and  it  may  be  said  to  be  an  absurd 
case — suppose  all  the  directors  were  willing 
to  resign,  there  would  then  be  one  left. 
They  might  each  resign,  until  there 
was  one  left,  and  that  one  would  be  left 
in  charge  (to  reduce  it  to  an  absurdity), 
because  he  of  them  all  could  not  resign, 
as  there  was  no  director  left  to  whom  he 
could  make  his  resignation. 

Now  is  there  anything  in  the  articles 
that  goes  against  that ) 

I  find  no  such  provision  as  is  to  be 
found  in  the  89th  section  of  the  Com- 
panies' Clauses  Consolidation  Act,  1845. 
I  find  no  such  provision  as  is  to  be 
found  in  the  articles  of  association  set  oat 
in  The  York  Tramways  Company^  Limited 
V.  WiUaws  (1).  I  find  no  mention  at  all 
in  these  articles  of  association — ^that  is  to 
say.  Table  A,  which  speaks  of  resignation, 
and  after  careful  consideration  I  do  not 
think  there  is  anything  which  points  to  it. 

The  directors  are  entitled  to  fill  up  a 
casual  vacancy.  Such  a  casual  vacancy 
might  occur  by  death,  it  might  occur  also 

(1)  61  Law  J.  Rep.  Q.B.  257;  Iaw  Bep. 
8  Q.B.  D.  685. 
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by  disqualification,  under  the  clause  which 
is  inserted  for  that  purpose.  It  possibly 
might  occur  otherwise.  But  I  see  no 
reason  for  extending  the  provision,  in  the 
absence  of  any  expressed  words,  to  a 
vacancy  by  resigncLtion  j  and  it  is  to  be 
observed  that  there  is  a  special  provision 
that  a  director  coming  in  in  that  way — 
that  is  to  say,  by  the  election  of  the 
directors  for  a  limited  time — shall  retain 
his  office  "  so  long  only  as  the  vacating 
director  would  have  retained  the  same  if 
no  vacancy  had  occurred."  That  is  to 
say,  he  takes  the  place  of  the  director 
who  has  gone. 

He  is  responsible  to  the  company  pre- 
cisely in  the  same  way,  and  the  result  is 
that,  when  the  proper  time  comes,  he 
retires  by  rotation,  and  the  company 
resume  that  control,  which  was  only  lost 
for  the  sake  of  convenience,  in  order  that 
the  board  might  be  full  during  that  time, 
whatever  it  may  be. 

Now,  as  against  that  view  of  the  articles, 
there  is  only  one  remark  to  be  made,  and 
that  is  that,  by  the  clause  55,  the  whole 
business  of  the  company  is  to  be  given 
into  the  hands  of  the  directors. 

They  are  to  manage  the  business,  and 
they  are  to  "  exercise  all  such  powers  of 
the  company  as  are  not  by  the  foregoing 
Act,  or  by  these  articles,  required  to  be 
exercised  by  the  company  in  general 
meeting." 

That  might  be  held  to  imply  that  they 
were  the  company  for  all  purposes  not 
expressly  excluded  by  the  Act  of  Parlia- 
ment or  the  words  of  the  articles. 

But  it  seems  to  me  too  strong  a  thing 
to  construe  that  as  meaning  that,  besides 
exercising  all  the  powers  of  the  company, 
which  means  the  powers  of  effecting  the 
objects  as  detailed  in  the  memorandum 
of  association,  and  working  these  out  in 
detail  in  daily  work,  they  should  into 
the  bargain  be  constituted  the  principal  of 
the  company  as  regards  its  agents,  so  as 
to  maintain  a  direct  relation  between  the 
company  and  its  agents.  Of  course,  one 
may  construe  general  words  strictly,  and 
make  them  mean  almost  anything,  but  I 
think  one  ought  to  put  a  rationed  inter- 
pretation upon  them,  and  I  do  not  think 
it  would  be  a  rational  interpretation  to 
hold  that  those  general  words  implied  the 
Vol.  59.— Chanc. 
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power  of  accepting  on  behalf  of  the  com- 
pany the  resignation  of  their  own  officer. 
The  point  is  a  new  one,  as  I  have 
already  said — and  I  do  not  know  that  I 
ought  to  express  a  hope,  but  I  certainly 
shall  not  be  sorry  if  the  matter  is  authori- 
tatively discussed  elsewhere,  particularly 
in  this  cfiuse,  remembering  what  Mr. 
Justice  Stirling  said  in  the  case  to  which 
I  shall  have  occasion  to  refer  directly  on 
another  point — Ths  Leeds  Estate  Bu4Iding 
and  Investment  Company  v.  Shepherd  (2) 
—that  perhaps  the  law  on  this  subject  is 
not  completely  settled;  but  I  think  I 
must  hold  that  Viscount  Pollington  could 
not,  and  did  not,  by  resigning  his  office, 
quit  himself  of  all  liabilities  to  the  com- 
pany, and  that,  notwithstanding  his  ab- 
sence, I  must  hold  him  responsible  for 
that  which  as  a  director  it  was  his  duty 
to  do. 

Solicitors — 0.  A.  Russ ;  Tatham,  Oblein  &  Nash ; 
G.  Fletcher  Jones;  Frank  Richardson  & 
Sadler;  Le  Riche  k  Norman. 
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North,  J. 

1890. 
July  30. 

WiM — Legacy  to  Widow — Declaration 
that  it  is  to  he  accepted  in  Lieu  of  Dower — 
Interest  on  Legacy. 

A  testator  devised  and  bequeathed  his 
real  and  residuary  personal  estate  to  trus- 
teeSy  upon  trust  to  sell,  and  out  of  the  pro- 
ceeds to  set  apart  and  invest  2,000^.,  arid 
permit  his  wife  to  receive  the  income  during 
widowhood.  And  the  testator  declared  that 
the  provision  made  for  his  wife  should  "  he 
o/ccepted  hy  her  in  lieu  of  all  claim  to 
dower  or  freebmch  "  ; — Held,  that  interest 
on  the  legacy  uxis  only  payable  from  the 
end  of  a  year  from  the  death  of  the  tes- 
tator. 

Further  consideration. 

William  Atkins  Bignold,  the  testator 
in  the  action,  by  his  will  dated  the  29th 
of  January,  1878,  bequeathed  to  his  wife 
Harriet  certain  furniture  and  household 

(2)  57  Law  J.  Rep.  Ohanc.  46;  Law  Rep. 
36  Ch.  D.  787. 
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effects,  and  a  legacy  of  1,000Z.  to  be  paid 
to  her  within  three  months  after  his 
death.  And  he  devised  all  his  freehold 
estates,  and  bequeathed  the  residue  of  his 
personal  estate,  to  his  trustees,  upon  trust 
for  sale  and  conversion.  And  he  directed 
his  trustees,  out  of  the  net  moneys  to 
arise  from  his  real  and  personal  estates,  to 
set  apart  and  ipvest  in  their  names  the 
sum  of  2,000/.  in  manner  therein  men- 
tioned, and  to  permit  his  wife  to  receive 
the  annual  income  thereof  so  long  as  she 
should  continue  his  widow,  and,  after  her 
death  or  second  marriage,  to  stand  pos- 
sessed of  the  same  sum  as  part  of  his 
residuary  personal  estate. 

And  the  will  contained  the  following 
clause :  '^  I  declare  that  the  provision 
hereinbefore  made  for  my  said  wife  shall 
be  accepted  by  her  in  lieu  of  all  claim 
to  dower  or  freebench  out  of  my  said 
estates." 

The  testator  died  in  the  year  1884. 

The  action  was  brought  for  the  admi- 
nistration of  the  testator's  estate,  and  the 
question  was  raised,  on  further  considera- 
tion, from  what  time  the  widow  was  en- 
titled to  interest  on  the  2,000Z.  directed  to 
be  set  apart  and  invested. 

It  appeared  from  the  chief  clerk's  cer- 
tificate that  the  real  estate  had  recently 
been  sold,  and  the  purchase-money,  amount- 
ing to  about  12,500/.,  paid  into  Coui-t. 

CozenS'IIardy^  Q.C,  and  Chubh,  for  the 
plaintiff. — ^The  ordinary  rule  is  that  in- 
terest is  only  payable  from  the  end  of  a 
year  from  the  testator's  death — Turner  v. 
Buck  (1) ;  and  the  fact  that  the  legacy  is 
to  be  "accepted  by  her  in  lieu  of  all 
claim  to  dower  or  freebench "  makes  no 
difference — EUon  v.  Montague  (2).  The 
latter  case  is  precisely  in  point. 

Everitt,  Q.C.,  and  A,  J,  ChiUy,  for  the 
widow. — ^Where  a  legacy  is  given  in  satis- 
faction of  a  debt,  the  Court  always  gives 
interest  from  the  death  of  the  testator — 
Clarke  v.  SeweU  (3)  and  2  WiUicmis  on  Exe- 
cutore  (7th  ed.),  p.  1424.  And  here  the  le- 
g*acy  is  given  in  lieu  of  dower  and  fr-eebench 
— that  is  to  say,  in  satis&ction  of  an  obliga^- 

(1)  43  Law  J.  Rep.  Chanc.  583 ;  Law  Rep. 
18  Eq.  301. 

(2)  1  Law  J.  Rep.  Chanc.  (o.s.)  212. 

(3)  3  Atk.  99. 


tion  of  the  testator.  Interest  is,  there- 
fore, payable  on  this  legacy  from  the  deadi 
of  the  testator. 

Stokes,  Whinney,  and  Hadley,  for  other 
parties. 

Cozens-ffardy,  Q,C.,  was  not  called  upon 
to  reply. 

North,  J. — ^This  is  a  new  point.  The 
testator  has  directed  his  trustees,  out  of 
the  proceeds  of  sale  of  his  real  and  per- 
sonal estates,  to  set  apart  and  invest  a  sum 
of  2,000Z.  It  is  directed  to  be  raised  out 
of  the  proceeds  of  sale. 

The  ordinary  rule  is  that  the  sale  must 
take  place  before  the  money  becomes  pay- 
able out  of  the  proceeds  of  sale,  and  that 
a  legatee  can  only  claim  interest  frt>m  the 
time  at  which  the  sale  might  reesoiiably 
have  been  effected.  And,  for  convenience, 
the  Court  has  taken  upon  itself  to  adopt 
the  rule  applicable  to  legacies  payable  out 
of  personal  estate — namely,  that  legacies 
payable  out  of  the  proceeds  of  sale  of  real 
estate  are  deemed  to  be  paid  at  the  end  of 
twelve  months  from  the  death. 

Here,  in  my  opinion,  interest  only  be- 
came payable  from  the  end  of  a  year  from 
the  death  of  the  testator.  That  seems  to 
have  been  the  decision  in  EUon  v.  Men- 
tague  (2).  In  that  case  the  widow  elected 
to  take  the  legacy  (to  be  paid  to  her  with- 
in three  months  after  the  death  of  the 
testator)  in  lieu  of  her  jointure ;  and  by 
the  decree,  interest  was  ordered  to  be 
paid  to  her  from  the  time  of  the  death. 
That  was  brought  before  the  Court  on  a 
motion  to  vary,  and  the  Vice-Chancellor, 
in  giving  judgment,  said :  "  The  Court 
intends  that  a  testator  means  his  widow 
to  be  provided  for  from  the  moment  of 
his  death,  and,  therefore,  a  legacy  to  her 
carries  interest  from  that  time.  This, 
however,  is  a  case,  not  of  a  simple  legacy, 
but  of  election.  The  widow  is  provided 
for  by  her  jointure ;  she  is  to  make  her 
election;  and,  in  that  election,  the  cir- 
cumstance that  the  legacy  is  not  payable 
till  three  months  after  the  testator's 
death  is  one  of  the  ingredients  to  be 
taken  into  the  account."  That  decision 
appears  to  me  to  be  precisely  in  point, 
and  I  must  follow  it. 

The  Yice-Chancellor  said,  in  the  first 
sentence   of   his  judgment,    that    "the 
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Court  intends  that  a  testator  means  his 
widow  to  be  provided  for  from  the  mo- 
ment of  his  death,  and,  therefore,  a 
legacy  to  her  carries  interest  from  that 
time  "—or,  in  other  words,  that  a  legacy 
given  to  a  widow  had  priority  as  such; 
but  that  has  since  been  recogmsed  not  to 
be  the  law.  However,  that  sentence 
makes  the  rest  of  the  judgment  even 
stronger  than  it  would  have  been  with- 
out it. 

Solicitora  —  Thomeyorof t  &  Willis,  for  plain- 
tiff; F.  A.  &  A.  0.  Doyle,  agents  lor  H.  J. 
Mills,  Norwich;  and  Blake  &  Heseltine, 
agents  for  B.  A.  Field,  Norwich,  for  defen- 
dants ;  Eldred  &  Rignold,  for  the  widow. 
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North,  J. 

1890. 

AprQ  19,  26,  V  In  re  thb  crown  bank. 
29,  30. 
May  1,  6. 

Compomiea  Aoty  1862,  8.  8,  9uh-88,  1  omd 
3 ;  «.  79,  Bub-a,  b—ConMrucUon  of  Memo- 
randum of  AsaocicUion — Winding-up — 
Shareholdeif^a  Petition. 

The  name  of  a  oompcmy  is  impartcmt  in 
eonetniing  the  objects  for  which  the  proposed 
company  is  to  be  established. 

Where  a  eompamf  has  ceased  to  carry  on 
the  business  for  which  it  was  established^  but 
is  carrying  on  a  business  which  is  oiUside 
its  povcerSy  a  shareholder  may  present  a 
winding-up  petition,  and  is  not  confmed  to 
his  remedy  by  injunction. 

A  company  was  registered  under  the 
name  of  the  Mid-NorthaanpUmshire  Bank 
{Limited),  The  objects  for  which  the  barhk 
was  stated  to  be  established  were  divided 
into  a  number  of  heads  of  a  very  varied 
character.  The  first  head  related  to  the 
carrying  on  ihe  business  of  banking  in  aU 
its  branches  ;  other  heads  related  to  the  in- 
vesting and  dealing  in  shares  and  securiHeSy 
the  acquiring  amd  improving  of  land  and 
buildings,  and  the  promotion  of  companies. 
The  company  commenced  business  as  a 
country  bank  in  NorthamipUmshire,  with 
an  office  in  London.  After  a  jeiw  months 
its  nwne  was  changed  to  the  Crown  Bank 
(Limited) ;  it  gave  up  its  country  business, 
ceased  to  do  banking  business,  and  carried 


on  in  London  {in  addition  to  some  land 
speculation)  the  business  oj  investing  in 
shares  and  securities.  On  a  petition  by  a 
shareholder  to  wind  up  the  company, — 
Held,  that  the  company  was  not  carrying 
on  a  business  authorised  by  the  memoran- 
dum of  cusociation,  and  that  it  was  just 
and  equitable  that  it  should  be  wound  up. 

Where  minules  of  an  order  for  winding- 
up  a  company  had  been  delivered  out,  but 
^  order  had  not  been  passed  and  entered, 
the  Court  by  consent  dismissed  the  petition. 

Petition. 

The  above  company  was  registered  on 
the  25th  of  January,  1888,  under  the 
name  of  the  Mid-Northamptonshire  Bank 
(Limited),  with  a  capital  of  260,000^., 
divided  into  25,000  shares  of  10^.  each. 

The  objects,  as  stated  in  the  memoran- 
dum of  association,  for  which  the  bank 
was  to  be  established  were  divided  into 
fifteen  paragraphs,  lettered  from  {a)  to 
(o)  inclusive.  Paragraph  (a)  was  as  fol- 
lows : — '^  The  carrying  on  the  business  of 
bankers  in  all  its  branches,  with  all  in- 
cidental matters  and  things  connected 
therewith,  and  generally  all  banking  and 
monetary  operations,  and  either  as  prin- 
cipals or  agents,  and  either  alone  or  con- 
jointly with  any  other  company  or  person 
or  persons,  and  for  the  purposes  aforesaid, 
or  in  common  with  any  of  the  said  ob- 
jects, the  acquisition  and  holding  or  re- 
sale of  real  and  personal  estate,  either  by 
way  of  security,  investment,  or  other- 
wise." 

Paragraph  (5)  related  to  the  discount- 
ing of  bills  and  lending  of  money;  and 
paragraph  (o)  to  borrowing  money. 

Paragraph  {d)  was  as  follows  : — "  The 
investing,  varying,  and  dealing  with  the 
moneys  of  the  bank  in  or  otherwise  ac- 
quiring and  holding  any  of  the  invest- 
ments following  (that  is  to  say),  the 
shares,  stocks,  bonds,  obligations,  deben- 
tures, debenture  stock,  scrip,  and  secu- 
rities of  any  company,  trust,  or  corpora- 
tion formed  under  British,  foreign,  or 
colonial  law,  whether  general  or  special, 
or  of  any  government,  state,  or  dominion, 
sovereign,  province,  municipality,  or  ruling 
or  public  authority,  British,  foreign,  or  colo- 
nic, or  for  the  payment  of  the  principal  or 
interest  of  which  the  credit  or  any  property 
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or  revenue  of  any  such  government,  state, 
dominion,  sovereign,  province,  munici- 
pality, or  ruling  or  public  authority  \& 
pledged,  charged,  or  made  liable,  and  upon 
such  other  securities  and  in  such  manner 
as  may  from  time  to  time  be  determined." 

Paragraph  (e)  was  as  follows  : — "  The 
acquiring  or  leasing  of  land,  buildings, 
and  property  in  the  county  of  Northamp- 
ton and  elsewhere,  either  in  or  out  of 
England,  of  any  tenure,  or  any  easements 
or  privileges,  share  or  shares,  or  interests 
therein,  and  the  erection  and  improve- 
ment of  buildings  thereon,  and  the  using, 
letting,  underletting,  leasing,  selling, 
managing,  or  otherwise  dealing  with  the 
same  property  and  buildings,  and  to  seU, 
improve,  manage,  develop,  lease,  mortgage, 
dispose  of,  and  turn  to  account,  or  other- 
wise deal  with  all  or  any  part  of  the  pro- 
perty of  the  bank." 

Paragraph  (/)  related  to  the  acting  as 
agents  in  and  guaranteeing  the  issue  of 
shares  and  securities,  and  the  payment  of 
dividends  and  repayment  of  principal  on 
such  securities;  paragraph  (i)  related  to 
the  formation  and  promotion  of  clubs, 
companies,  and  other  societies.  The  other 
six  paragraphs  were  of  a  general  charac- 
ter, very  wide  in  their  terms,  including  a 
power  to  apply  for  Acts  of  Parliament. 

In  April,  1888,  a  prospectus  was  issued 
inviting  application  for  shares.  It  was 
headed  <^The  Mid-Northamptonshire  Bank 
(Limited)."  The  first  page  contained  the 
names  of  the  officers  of  the  company ; 
gave  the  offices  "  London,  56  Cheapside ; 
Rushden,  1  Bank  Buildings,  High  Street"; 
and  stated,  "Branches  will  be  opened 
in  Northampton,  Kettering,  and  other 
places." 

The  prospectus  proceeded  as  follows  : — 
"  This  bank  has  been  formed  for  the  pur- 
pose of  extending  banking  fiGudlities  in  the 
county  of  Northampton^ire,  more  par- 
ticularly in  the  Parliamentary  division  of 
Mid-Northamptonshire,  where,  from  the 
rapidly  increasing  manu&cturing  popula- 
tion in  the  boot  trade,  and  other  local  cir- 
cumstances, it  is  known  there  is  a  profit- 
able field  for  further  banking  operations. 
There  has  been  no  new  bank  established 
in  Northamptonshire  for  fifby-two  years. 
The  population  was  then  179,336;  it  is 
now  over  277,035. 

"  Of  all  joint-stock  undertakings,  banks. 


as  a  class,  have  been  the  most  sucoeBsfol 
dividend- paying  oonoemSy  some  paying 
over  thirty  per  cent,  on  their  share 
capital;  and  ^ere  can  be  no  doubt  of 
the  success  of  an  enterprise  of  this  nature 
in  this  district,  where,  in  addition  to  the 
numerous  populous  eountiy  towns  and 
villages,  and  ^e  usual  agricultural  popu- 
lation, the  boot  trade,  the  staple  industxy 
of  the  county,  is  largely  on  the  increaaSy 
being  carried  on  successfully  by  many 
small  manufacturing  firms,  and  amongst 
a  population  hitherto  inadequately  sup- 
plied with  banking  accommodation. 

"  Branches  and  agencies  will  be  opened 
as  fistvourable  opportunities  occur. 

"A  special  feature  will  be  that  the 
bank,  as  a  corporation,  will  act  as  executor 
to  wills,  also  as  trustee  in  all  cases. 

"  Deposits  win  be  received,  and  interest 
will  be  allowed  thereon,  at  a  rate  to  be 
agreed  upon. 

"  Current  accounts  will  be  opened,  and 
interest  will  be  allowed  and  commission 
charged,  proportionate  to  the  character 
in  which  the  account  is  kept. 

"  Good,  permanent,  and  increasing  divi- 
dends may  be  anticipated,  having  in  view 
the  profitable  character  of  the  business  to 
be  transacted,  and  the  scope  for  extension 
afforded  by  the  increasing  commerce  and 
population  of  the  district.  The  directors 
will  use  their  best  exertions  to  pay  ten 
per  cent,  the  first  year. 

<^  The  shares  of  the  Northamptonshire 
Banking  Company,  5/.  paid,  are  now  le* 
ceiving  a  dividend  of  ten  per  cent,  per 
annum,  and  are  selling  for  10/.,  being  a 
premium  at  the  rate  of  100  per  cent. 

*'  The  shares  of  the  Northamptonshire 
Union  Bank,  8/.  paid,  are  now  receiving 
a  dividend  at  the  rate  of  ld|  per  cent, 
per  annum,  and  are  selling  for  25/.,  being 
a  premium  at  the  rate  of  over  200  per 
cent." 

Mr.  Buckley,  the  petitioner,  applied  for 
ten  shares  on  the  fiuth  of  this  prospectus. 
He  was  allotted  ten  shares  in  May,  1888, 
and  he  took  ten  more  shares  in  July, 
1888.  5/.  per  share  had  been  paid  on 
each  of  these  shares. 

The  total  number  of  shares  allotted  was 
5,441 ;  of  these,  5,000  were  aUotted  to  a 
company  called  the  Flag  Building  Society. 

l^e  directors  of  the  Crown  Bank  had 
recently  made  calls  to  the  extent  of  the 
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61,  per  share  unpaid.      They  had  oom- 
menioed  an  action  against  the  petitioner 
for  the  100^.  unpaid  on  his  shares ;  and  he 
had  paid  the  1002.  into  Court. 

It  appeared  from  the  evidence  that  the 
Mid-Northamptonshire  Bank  carried  on 
business  as  bankers  at  Rushden  from 
May,  1888,  to  Januazy,  1889,  with  a 
London  office  at  56  Cheapside. 

On  the  11th  of  January,  1889,  a  cir- 
cular was  issued  to  the  shiui^holders  with 
reference  to  the  then  proposed  removal  of 
the  business  to  London,  containing  the 
following  sentence: — ^**The  intention  of 
the  founders  of  this  bank  was  that  it 
should  be  primarily  a  local  bank  confined 
to  Northamptonshire,  and  more  particu- 
larly to  the  mid-Parliamentary  division; 
it  was  incorporated  in  January,  1888,  and 
thereupon  commenced  business  in  the 
county;  but,  after  nearly  a  year's  ex- 
perience, the  directors  have  decided  that, 
owing  to  the  lack  of  local  support,  they 
will  put  the  bank  on  a  broader  basis,  and 
thus  be  in  a  position  to  do  business  every- 
where." 

In  January,  1889,  the  name  of  the 
company  was  changed,  by  special  resolu- 
tion, to  that  of  <*The  Crown  Bank 
(limited)."  The  country  premises  were 
given  up,  and  the  entire  business  carried 
on  in  London. 

From  that  time  forward  the  banking 
business  was  entirely  given  up,  and  the 
business  thenceforwwi  carried  on  by  the 
company  consisted  (in  addition  to  some 
land  speculation)  of  a  speculative  business 
in  shares  and  securities. 

The  offices  of  the  Crown  Bank  at  56 
Cheapside  were,  at  first,  on  the  third 
floor,  the  first  floor  being  occupied  by  the 
Flag  Building  Society,  whose  business  was 
aft^wards  taken  over  by  the  Crown  Bank ; 
and  the  Crown  Bank  then  removed  their 
o&c&s  to  the  first  floor.  The  two  com- 
panies were  promoted  by  the  same  person, 
and,  to  a  great  extent,  had  the  same 
directors. 

ffiggirUf  Q.C.,  and  Btike,  for  the  peti- 
tioner, and  Mr.  Curtis,  a  holder  of  twenty 
shares. — ^The  shareholders  asking  for  a 
winding-up  took  shares  in  what  they 
believed  to  be  a  genuine  local  bank ;  and 
they  are  outvoted  by  the  holders  of  shares 
which  are,  in  fact,  fictitious  shares. 
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The  business  of  the  company,  as  shewn 
by  its  name,  the  first  paragraph  of  the 
objects  stated  in  the  memorandum,  and 
the  prospectus  issued  in  April,  1888,  was 
that  of  a  provincial  bank. 

The  case  is  ejuadem  generis  with  the 
second  head  of  circumstances,  under  which 
the  Court  will  make  a  winding-up  order, 
<<  Whenever  the  company  suspends  its 
business  for  the  space  of  a  whole  year" 
(1 ).  The  present  business  of  the  company 
consists  mainly  in  speculations,  and  is  not 
a  banking  business  at  all ;  and  the  com- 
pany has  ceased  to  carry  on  its  legitimate 
business  for  more  than  a  year. 

Lastly,  it  is  "just  and  equitable"  that 
the  company  should  be  wound  up,  because 
the  whole  substratum  of  the  business 
which  it  was  formed  to  carry  on  has  gone 
— In  re  The  StUnirban  Hotd  Compcmy  (2), 
In  re  The  Han>en  Gold  Mining  Gomp<Mfiy 
(3),  In  re  The  German  Date  Coffee  Gomr 
pomy  (4),  and  In  re  The  British  Oil  and 
Cannd  Company  (5). 

BramweU  DamSy  for  ten  shareholders 
holding  altogether  eighty-seven  shares,  in 
the  same  interest. 

Cozens-ffardy,  ©.C,  and  Kirby,  for  the 
company. 

Everitty  Q.C.j  and  Chadtvyek  Healeyj  for 
fifteen  shareholders  holding  altogether 
more  than  5,300  shares,  in  opposition. — 
This  is  a  going  concern,  no  creditor  has 
taken  any  proceedings  against  the  com- 
pany. The  company  is  carrying  on  a 
business,  expressly  authorised  by  more 
than  one  paragraph  of  the  "  objects,"  as 
defined  by  the  memorandum,  with  the  ap- 
proval of  the  majority  of  the  shareholders. 
The  objects  here  are  exceedingly  wide. 

The  resolution  of  a  miyority  of  the 
shareholders  (whatever  their  private  mo- 
tives may  be)  upon  any  question  with 
which  the  company  is  legally  competent 
to  deal  is  binding  on  the  minority ;  and 
the  minority  have  no  legal  ground  of  com- 
plaint, because  they  are  outvoted — The 
Norih-Weat  Transportation  Company   v. 

(1)  Companies  Act,  1862,  s.  79,  snb-s.  2. 

(2)  36  Law  J.  Rep.  Ohanc.  710;  Law  Rep. 
2  Ohanc.  737. 

(3)  61  Law  J  Bep.  Chaac.  242 ;  Law  Rep. 
20Ch  D.  151. 

(4)  51  Law  J.  Rep.  Chanc.  564 ;  Law  Rep. 
20  Ch.  D.  169. 

(5)  15  Law  Times  Rep.  N.S.  601. 
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Beatty  (6)  and  The  East  Font  Du  United 
Lead  Mining  Gompcmy  v.  Merryw€cUher{7). 

If  the  company  is  acting  ultra  vireSy 
the  petitioner's  proper  remedy  is  to  apply 
for  an  injunction,  and  he  has  no  right  to 
a  winding-up  order. 

They  aJso  referred  to  PeeTs  Case  (8). 

Percy  Wheeler,  for  creditors,  also  op- 
posed. 

Higgina,  Q.C.,  in  reply. 

NoETH,  J.  [after  referring  to  the  pro- 
spectus of  April,  1888,  and  the  circular 
of  January,  1889,  continued :]  Now  that 
circular  seems  to  me  to  be  very  important, 
for  it  contains  a  record  made  at  the  time 
of  what  I  believe  to  be  perfectly  correct 
and  accurate — the  statement  of  what  the 
intention  of  the  company  was  when  it 
was  formed,  and  of  the  objects  for  which 
it  was  formed. 

In  point  of  fkct,  the  conclusion  I  come 
to  is  this,  that  the  banking  had  been  de- 
finitely and  absolutely  given  up  about  the 
year  1888  or  the  beginning  of  1889;  and 
that,  from  that  time  forward,  they  had 
started  upon  a  totally  different  business, 
commencing  with  the  taking  over  of  the 
business  wMch  the  Flag  Building  Society 
had  carried  on,  and  the  carrying  on  of  a 
similar  business,  which,  though  carried  on 
in  the  name  of  the  Crown  Bank,  is  not  a 
banking  business  of  any  sort  or  kind. 
The  prospectus  issued  does  not  indicate 
any  intention  of  carrying  on  this  specular 
tive  business  in  stocks  and  shares  which 
has  been  carried  on  since  that  time, 
and  in  my  opinion  the  business  which 
has  been  carried  on  since  then  is  some- 
thing entirely  and  absolutely  outside  the 
prospectus,  which  states  (and  T  believe  ac- 
curately, as  does  the  circular  of  January, 
1889)  the  purposes  and  objects  for  which 
the  company  was  formed.  That  has  been, 
in  my  opinion,  definitely  and  entirely 
abandoned,  and  a  totally  different  business 
embarked  upon. 

Then  the  quesion  is,  whether  this  differ- 
ent business  is  authorised  by  the  consti- 
tution of  the  company.     It  is  said  that 

(6)  56  Law  J.  Rep.  P.C.  102;  Law  Rep. 
12  App.  Cas.  689. 

(7)  2  Hem.  &  M.  254. 

(8)  36  Law  J.  Rep.  Chanc.  757 ;  Law  Rep. 
2  Chanc.  674. 


when  the  memorandum  of  association  is 
looked  at,  the  company  had  power  to  do 
everything  which  it  has  done  since— that 
it  is  acting  entirely  within  its  objects  as 
stated  in  the  memorandum  of  association. 
It  is  necessaiy,  therefore,  to  look  at  the 
memorandum.  The  memorandum  states, 
first  of  all,  that  the  name  of  the  company 
is  the  Mid-Northamptonshire  Bank  (li- 
mited), and  then  it  goes  on  to  state  certain 
objects.  Now  the  name  in  which  the 
company  is  started  seems  to  me  a  very 
important  matter — the  Mid-Northamp- 
tonshire Bank  (Limited).  It  subsequently 
changed  its  name — and  that  it  had  power 
to  do  under  the  13th  section  of  the  Com- 
panies Act,  1862;  but  the  Act  provides 
in  terms  that  no  such  alteration  of  name 
shall  affect  any  rights  or  obligations  of 
the  company,  and  the  company  is  a  com- 
pany which  starts  under  the  name  of  the 
Mid-Northamptonshire  Bank  (Limited). 
Then  section  8  provides  what  the  memo- 
randum of  association  is  to  state,  and  the 
third  paragraph  is  that  it  is  to  state,  among 
other  things,  the  objects  for  which  the 
proposed  company  is  to  be  established.  I 
take  that  to  mean  this,  that  certain  ob- 
jects must  be  specified  as  those  in  which 
business  is  to  be  done  If  the  memoran- 
dum were  to  state  as  the  objects  of  the 
company  that  it  was  to  carry  on  any  busi- 
ness whatever  which  the  company  might 
think  would  be  profitable  to  the  share- 
holders, in  my  opinion  that  would  not  be 
a  statement  of  the  objects  of  the  company 
as  required  by  the  Act  of  Ptoliament. 
The  memorandum  here  says:  ''The  ob- 
jects for  which  the  bank  is  established 
are  " — ^and  then  follow  a  number  of  heads 
all  lettered,  and  going  down  to  (o). 

I  have  been  reminded  several  times 
that  the  bank  here  is  simply  the  name  of 
the  company,  and  that,  therefore,  using 
throughout  in  the  statement  of  the  ob- 
jects the  name  "  the  bank "  is  just  the 
same  thing  as  if  the  name  of  the  company 
had  been  used,  or  as  if  it  had  said,  "  The 
objects  for  which  the  company  is  estab- 
lished are  as  follows."  I  quite  agree  that 
that  is  so — ^that  it  does  not  matter  here 
whether  you  use  the  full  name,  or  use  a 
short  name  by  way  of  reference ;  but  it 
must  not  be  tbrgotteii  that  the  company 
is  the  Mid-Northamptonshire  Bank  (li- 
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mited),  by  whatever  name  you  choose  to 
call  it  afterwards — whether  you  call  it 
a  bank,  or  call  it  the  company,  or  the 
society,  or  anything  else;  and  it  is  the 
business  of  the  Mid-Northamptonshire 
Bank  ^Limited)  you  now  have  to  deal 
with.  [His  Lordship  stated  the  objects 
of  the  company,  as  defined  by  the  memo- 
randum of  association,  and  proceeded  :] 

Therefore,  we  have  here  the  enumera- 
tion of  things  so  large  that  when  I  put  it 
to  Mr.  Cozens-Hardy  whether  he  could 
say  that  it  would  not  extend  to  authorise 
the  company  to  establish  and  work  a  line 
of  balloons  passing  backwards  and  for- 
wards between  the  eai-th  and  the  moon, 
he  admitted  that  he  could  not  say  that  it 
would  not.  There  is  only  one  other  clause 
that  I  need  refer  to,  clause  (m),  which  is  a 
clause  which  seems  to  me  to  have  been 
wholly  unnecessary  on  this  construction  ; 
it  is  this:  "To  apply  for  any  Act  of 
Parliament  for  effecting  any  modification 
of  the  bank's  constitution,  or  extending  its 
olgects,  or  for  any  other  purpose  which 
may  seem  expedient.''  How  the  parties 
thought  that  anything,  even  an  Act  of 
Parliament,  could  extend  the  objects  in  the 
niemorandum  as  they  construe  it,  I  confess 
I  do  not  understand.  It  would  be  ridicu- 
lous to  attach  to  this  memorandum  the 
meaning  which  I  am  asked  to  give  to  it ; 
it  would  be  perfectly  absurd ;  and,  in  my 
opinion,  it  would  not  be  a  statement  of 
objects  within  the  provisions  of  the  Act  of 
Parliament  at  all.  In  my  opinion  what 
the  company  have  done  is  not  authorised 
by  this  memorandum  as  it  stands.  There 
are  veiy  general  powers  taken  that  might 
give  large  powers  for  the  purpose  of  carry- 
ing on  the  business  contemplated  by  the 
company;  and  I  find  it  shewn  by  the 
name  of  the  bank  itself,  and  the  statements 
to  which  I  have  already  referred,  what  the 
objects  of  the  company  are.  I  look  at  the 
prospectus,  and  I  look  at  the  circular,  not 
as  limiting  the  objects  contained  in  the 
memorandum  of  association,  but  as  putting 
a  construction  upon  it,  as  shewing  what 
the  meaning  of  the  parties  was  in  the 
words  they  used;  and  I  hold  that  this 
memorandum  does  not  contain  powers  to 
do  things  which  are  utterly  at  variance  in 
eveiy  way  with  the  business  of  banking 
in  the  largest  sense,  and  that  it  cannot  be 
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construed  to  give  them  powers  to  do  more 
than  what  is  neoessaiy  for  the  purpose  of 
carrying  on  a  banking  business  such  ajs 
was  contemplated  by  them,  as  shewn  by 
the  name  of  the  company  and  by  the 
earlier  transactions  of  that  company.  In 
my  opinion,  therefore,  what  they  are  doing 
now,  and  what  they  have  been  doing  for 
more  than  a  year  past,  is  something  en- 
tirely outside  the  objects  contemplated  by 
the  company  and  for  which  they  are 
authorised  to  carry  on  business. 

Then  it  has  been  pressed  upon  me  more 
than  once,  that  if  what  they  are  doing  is 
vMra  vires,  there  is  a  well-known  remedy 
open  to  the  parties,  and  that  what  they 
should  do  is  to  apply  to  the  Court  to 
restrain  the  doing  of  what  is  beyond  their 
powers,  and  that  a  winding-up  petition  is 
not  the  proper  remedy  to  have  recourse  to. 
As  a  general  rule,  I  do  not  dissent  from 
the  proposition  so  put  forward;  but  it 
must  be  properly  understood,  and  it  must 
be  limited.  Supposing,  by  way  of  illustra- 
tion, that  a  company  is  formed  for  the 
purpose  of  carrying  on  a  line  of  steamers 
between  Liverpool  and  Dublin,  and  the 
company  embark  upon  it,  and  carry  on  a 
large  and  valuable  business  in  that  way ; 
supposing  that  they  think  the  convenient 
way  of  carrying  it  on  is  to  land  everything 
which  they  take  over  by  their  steamers  at 
Kingstown,  and  for  the  purpose  of  carry- 
ing the  same  on  to  Dublin  to  purchase 
the  railway  existing  from  Kingstown  to 
Dublin  (that  being,  I  assume,  not  a  thing 
within  their  powers) ;  if  that  were  done, 
I  think  that  the  proper  way  of  preventing 
it  would  be,  not  by  a  proceeding  to  wind 
up  the  company,  but  by  asking  for  an  in- 
junction to  restrain  the  laying  out  of  its 
funds  upon  the  acquisition  of  that  railway, 
and  that  it  would  be  wrong  to  attempt  to 
prevent  their  continuing  to  carry  on  their 
legitimate  business  by  giving  such  relief 
by  way  of  winding  up  the  company  as  a 
whole,  instead  of  staying  that  part  of  the 
business  which  was  beyond  their  powers. 
But  then,  supposing,  on  the  other  hand, 
that  for  some  reason  or  another  (either  by 
reason  of  the  state  of  politics,  or  by  reason 
of  the  existence  of  a  submarine  railway, 
or  anything  else)  the  traffic  could  no 
longer  be  carried  on  by  steamers  between 
Dublin  and  Liverpool,  in  my  opinion  it 
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would  not  be  open  to  the  company  to  aaj, 
''  As  we  cannot  employ  our  capitaJ  in  this 
legitimate  object,  we  will  lay  it  out  in  the 
acquisition  of  that  railway."  If  that  state 
of  things  existed,  in  my  opinion  it  would 
be  right  to  apply  the  remedy  of  winding 
up  the  company,  instead  of  the  remedy  by 
injunction  to  restrain  them  from  doing 
acts  which  were  beyond  their  powers.  If, 
therefore,  I  found  in  this  case  that  the 
company  were  carrying  on  a  legitimate 
business,  and,  beyond  that,  were  doing 
something  which  is  not  a  legitimate  busi- 
ness, I  should  decline  to  interfere  by 
making  a  winding-up  order ;  but  when,  on 
the  other  hand,  I  find  that  the  business 
that  they  are  doing  is  not  legitimate — ^that 
even  what  I  hold  to  have  been  the  legal 
and  authorised  objects  of  the  company  can 
no  longer  be  carried  on — ^then  I  think  it 
is  open  to  a  shareholder  to  come  and  ask 
to  have  the  company  wound  up,  and  not 
the  less  so  because  he  finds  that  in  addi- 
tion to  being  unable  to  carry  on  their 
legitimate  business,  or  not  carrying  on 
their  legitimate  business,  they  are  also  carry- 
ing on  a  business  that  is  illegitimate.  Upon 
that  ground  I  come  to  the  conclusion  that 
though  the  argument  addressed  to  me  is 
one  applicable  in  a  great  many  cases,  it 
does  not  apply  to  a  case  where  the  com- 
pany is  not  carrying  on,  cannot  carry  on, 
and  has  abandoned  its  legitimate  business, 
and  it  is  only  doing  business  that  is  out- 
side its  powers.  Under  those  circum- 
stances the  conclusion  I  come  to  is  that 
the  shareholder  has  established  his  right  to 
have  the  company  wound  up. 

A  great  many  matters  have  been  dis- 
cussed before  me,  and  other  points  have 
been  raised  which  I  do  not  intend  to  go 
into  at  all.  I  find  that  the  ground  upon 
which  I  am  deciding  the  case  is  one  speci- 
fically put  forward  by  the  petition  itself; 
and  I  find  also  that  the  last  paragraph  of 
the  aiELdavit  of  the  petitioner  runs  thus : 
"  1  am  advised,  and  verily  believe,  that  it 
is  just  and  equitable  that  this  company 
should  be  wound  up  by  this  honourable 
Court ;  that  the  main  objects  of  the  com- 
pany have  failed ;  and  that,  unless  the 
company  is  so  wound  up,  the  uncalled 
capital  of  the  shareholders  will,  when  paid, 
be  employed  in  carrying  on  a  business 
other  than  a  legitimate  banking  business." 


That  is  put  forward  as  a  summing-up  of 
his  case  (though  I  agree  it  does  not  include 
he  whole  of  his  case),  which  I  consider 
the  legitimate  ground  for  asking  that  the 
company  should  be  wound  up. 

I  cannot  say  that  I  look  very  fitvour- 
ably  upon  the  conduct  of  the  company. 
The  case  is  one  in  which,  in  my  opinion, 
the  business  which  was  contemplated,  and 
with  regard  to  the  canying  on  of  which 
the  shareholders  were  invited  to  come  in 
and  were  requested  to  pay  calls,  has  come 
to  an  end ;  and  the  petitioner  is  entitled 
to  have  the  company  wound  up. 

May  6. — Everitt,  Q.C.,  for  the  company, 
and  the  shareholders  and  creditors  who 
had  appeared  in  opposition  to  the  petition. 
— ^An  arrangement  has  been  made,  subject 
to  the  sanction  of  the  Court,  that  two  of 
the  shareholders  who  wish  the  company 
to  go  on  should  out  of  their  own  moneys 
purchase  all  the  shares  of  the  petitioner, 
and  the  other  persons  who  supported  the 
petition,  and  take  transfers  of  the  shares ; 
and  that  thereupon  the  petition  should  be 
withdrawn.  Minutes  of  the  winding-up 
order  have  been  delivered  out;  but  the 
order  has  not  been  passed  and  entered. 
As  the  order  has  not  been  perfected,  the 
Court  has  jurisdiction  to  reconsider  the 
matter — In  re  St  Ncasaire  Company  (9). 

HigginSf  Q.C.f  referred  to  In  re  Sufieid 

JaigginBy  Q.C.f  and  Duke^  for  the  peti- 
tioner; and 

BramuoeU  Davis,  for  the  shareholders 
who  supported  the  petition,  consented  to 
the  proposed  arrangement. 

North,  J. — On  the  authority  of  the 
cases  cited,  I  think  I  have  jurisdiction ; 
and  I  will,  by  consent,  dismiss  the  peti- 
tion. 


Solioiton— 0.  Curtis,  for  petition;  C.  Steele, 
for  shareholderB  sapporttng;  Godden  Hare, 
for  oompany,  and  shareholderB  opposing; 
O.  Lincoln,  for  creditors  opposing. 


(9)  LawRep.  12  0h.  B.  88. 

(10)  Law  Rep.  20  Q.B.  D.  698. 
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LiNDLEY,  L.J. 

BOWEN,  L.J.      I  THE    MARQUIS    OP    NORTH- 
1890.  r       AMPTON   V,    POLLOCK. 

May  1,2, 6, 8." 
July  14. 

Mortgagee  and  Mortgagor — Policy  of  As- 
surance— Stipulation  that  it  should  belong 
to  Lenders  in  certain  events — Right  of  Re- 
tion. 


The  trustees  of  an  assurance  company 
advanced  10,000^.  to  C,  on  the  security  of  a 
band  securing  Hie  principal  amd  interest 
amd   premiu^ns    upon  a  policy,  with    a 
charge  upon  a  reversionary  interest  in  cer- 
tain Scotch  estates  contingent  on  his  sur- 
viving his  /other.     By  a  document  of  the 
same  date  it  was  agreed  that  the  terms  on 
which  the  loan  was  made  were  that  the 
lenders  should  insure  the  life  of  C.  a^gaitist 
the  life  of  his  father  for  34,500/.,  that  they 
should  pay  the  premiums  for  the  next  five 
yearsy  ai\d  should  aUow  the  premiums  and 
interest  to  accumulate  for  that  period,  a/nd 
afterwards,  if  the  premiums  and  interest 
were  not  paid  by  C,  the  lenders  might  pay 
them  themselves  and  be  entitled  to  proceed 
against  C.  and  his  estate,  and  it  was  pro- 
vided that  if  C,  should  pay  the  principal 
and  interest  in  the  lifetime  of  his  father  the 
lenders  should  forthwith  be  bound  to  assign 
the  policy  to  him,and  certain  provisions  were 
made  for  bringing  the  policy  moneys  into 
account.    By  a  third  document  it  was  agreed 
that,  in  case  G.  should  predecease  his  father 
without  having  paid  all  the  principal  money 
and  interest  and  premiums,  the  pdicy  should 
belong  to  the  lenders  absolutely.     C.  died 
intestate  in  the  lifetime  of  his  father,  with- 
out having  made  any  payment  for  principal 
or  interest  or  premiums.    His  father,  as 
his  administrator,  claimed  to  be  entitled  to 
the  policy  less  what  was  due  to  the  lenders 
for    principal,    interest,   premiums,    and 
costs  : — ^Held,  by  Cotton,  L.J.,  and  Lind- 
LEY,  L.J.  (BowEN,  L.J.,  dissentiente),  that 
the  three  documents  constituting  the  charge 
must  be  read  together,  that  upon  the  trv^ 
construction  the  policy  effect^  on  the  life 
of  C.  was  part  of  the  security  given,  and 
was  subject  to  am  equity  of  redemption,  and 
that  the  attempt  to  confine  the  right  to  re- 
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deem  to  a  certain  event  v)as  against  t/ie  well- 
established  principles  of  equity. 
Decision  q/*  North,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of 
North,  J. 

In  or  about  May,  1879,  an  agreement 
was  entered  into  between  the  defendants, 
the  trustees  of  the  National  Life  Assur- 
ance Society,  and  the  late  Earl  Compton, 
that  the  defendants  should  advance  to  the 
earl  the  sum  of  10,000Z.  on  interest  at 
the  rate  of  5 1  per  cent,  per  annum  upon 
the  security  of  a  charge  on  his  rever- 
sionary interest  in  certain  freehold  pro- 
perty in  Scotland  to  which  he  was  entitled 
in  the  event  of  his  surviving  his  fiither, 
the  plaintiff,  and  also  upon  the  security  of 
a  policy  of  assurance  for  34,500/.  to  be 
effected  upon  the  Ufe  of  the  earl  against 
the  life  of  the  plaintiff. 

In  pursuance  of  this  agreement  Lord 
Compton  executed  a  bond  and  disposition 
on  security  in  the  Scotch  form  dated  the 
26th  of  May,  1879,  whereby,  in  considera- 
tion of  the  sum  of  10,000/.  advanced  and 
paid  to  him  by  the  defendants,  he  bound 
himself,  his  heirs,  executors,  and  adminis- 
trators, to  make  payment  to  the  defen- 
dants of  the  sum  of  10,000/.  at  Martin- 
mas,   1879   (with  a  fifth   part    more  of 
liquidate  penalty  in  case  of  failure),  and 
the  interest  on  the  said  sum  at  the  rate  of 
5^  per  cent,  per  annum  from  the  date  of 
the  bond  to  the  said  term  of  payment, 
and  thereafter  half  yearly  during  the  non- 
payment of  the  principal  sum,  with  a  fifth 
part  more  of  the  interest  due  at  each  term 
of  liquidate  penalty  on  feilure  of  punctual 
payment  thereof.     And  he  further  bound 
himself,  so  long  as  the  said  principal  sum 
or  any  part  thereof  should  remiain  unpaid, 
to  make  payment  to  the  defendants  of  the 
annual  sum  of  431/.  5«.,  being  the  amount 
of  the  pi-emium  on  the  said  policy  of  as- 
surance, with  a  fifth  pai't  more  of  the  said 
annual  sum  of  liquidate  penalty  in  case 
of  failure  in  the  punctual  payment  thereof 
and  interest  thereon  at  the  rate  aforesaid 
from  the  respective    terms  of  payment 
until  paid ;  and  in  case  he  should  go  beyond 
the  limits  of  Europe  at  any  time  during 
the  subsistence  of  the  said  policy,  to  pay 
the  defendants  such  additional  premiums 
6C 
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as  the  insurance  society  should  be  entitled 
to  require.  And  in  case  he  should  at  any 
time  not  pay  one  or  more  of  the  said  pre- 
miums as  aforesaid,  it  should  be  in  the 
power  of  the  defendants  to  pay  such  pre- 
miums themselves,  and  in  the  event  of 
their  so  doing  they  should  be  entitled  to 
charge  the  amount  so  paid  against  him  in 
like  manner  as  was  provided  in  respect  of 
the  said  principal  sum ;  and,  in  security  of 
the  personal  obligation  therein  contained, 
he  charged  his  interest  in  the  said  land  in 
the  manner  therein  mentioned. 

By  a  minute  of  agreement  bearing  the 
same  date  as  the  bond  and  disposition,  the 
security  made  between  the  defendants  of 
.the  one  part  and  Lord  Compton  of  the 
other  part,  after  reciting  (inUr  alia)  that 
at  the  date  thereof  Lord  Compton  (therein 
called  the  second  party)  had  received 
an  advance  from  the  defendants  (therein 
called  the  first  party)  of  10,000^.,  in  security 
for  which  the  second  party  had  executed  a 
bond,  and  that  it  had  been  agreed  between 
the  parties  that,  notwithstanding  the  terms 
of  the  said  bond  and  disposition  in  secu- 
rity, and  without  prejudice  thereto  in  any 
manner  or  way,  the  terms  on  which  the 
said  advance  of  10,000Z.  should  be  made 
should  be  as  thereinafter  mentioned,  it 
was  thereby  agreed  between  the  parties  as 
follows : — 

"  1 .  The  first  party  shall  effect  a  policy 
or  policies  of  assurance  on  the  life  of  the 
second  party  as  against  that  of  the  said 
most  noble  marquis  his  fiither,  to  the 
extent  of  34,500^.,  with  such  assurance 
company  as  they  may  select,  and  in  such 
terms  as  to  them  shall  be  deemed  advis- 
able. 

"  2.  The  interest  payable  on  the  said 
advance  of  10,000^.,  and  the  premiums 
payable  on  the  said  policy  or  policies  of 
assurance,  shall  be  allowed  to  accumulate 
for  a  period  of  five  years — ^that  is  to  say, 
the  term  of  Whitsun-day,  1884 — and  com- 
pound interest  with  half-yearly  rests  at 
the  rate  of  5^  per  cent,  per  annum  shall 
be  charged  thereon. 

"3.  On  the  expiry  of  the  said  period  of 
^YQ  years,  it  shall  be  in  the  power  of  the 
first  party,  in  the  event  of  the  said  advance 
of  10,000^.,  premiums  of  assurance,  in- 
terest, and  others  accumulated  as  aforesaid 
not  having  been   paid   to   them   by  the 


second  party  as  aforesaid,  forthwith  to 
exercise  their  full  powers  and  privileges 
conferred  on  them  hereunder  or  under  the 
said  bond  and  disposition  in  security,  and 
in  the  event  of  their  not  exercising  their 
powers  and  privileges  they  may  continue 
to  pay  the  said  premiums  and  interest  as 
before  provided,  and  the  principal  sum, 
premiums,  interest,  and  others  may  be 
allowed  to  accumulate  as  aforesaid,  and 
that  so  long  as  the  said  first  party  may 
think  proper  to  do  so,  and  the  first  party 
shall  be  entitled  to  use  all  diligence  against 
the  person  or  estate  of  the  second  party 
for  payment  of  the  interest  or  premiums 
paid  by  them  after  the  expiry  of  the 
period  of  the  said  five  years,  and  that 
without  prejudice  to  the  powers  and  privi- 
leges in  regard  to  any  sum  due  by  the 
second  party  before  or  otherwise. 

"4.  In  the  event  of  the  second  party 
not  having  paid  to  the  first  party  the 
whole  sums  due  by  him  to  them  before 
the  death  of  the  said  most  noble  marqds 
his  father,  then  the  policy  or  policies  of 
assurance  effected  by  the  first  party  as 
aforesaid  shall  belong  absolutely  to  the 
first  party,  and  neither  the  second  party 
nor  his  representatives  shall  have  any 
claim  or  right  thereunder  in  any  manner 
of  way,  and  the  first  party  shall  be  en- 
titled to  exercise  their  full  powers  and 
privileges  under  the  said  bond  and  dis- 
position in  security  as  if  no  such  policy  or 
policies  had  been  effected. 

"  5.  In  the  event  of  the  second  party 
paying  the  first  party  before  the  death  of 
the  most  noble  marquis  his  father  the 
whole  sums  due  to  them,  the  first  party 
shall  be  bound  forthwith  to  ajssign  the 
said  policy  or  policies  of  assurance  to  the 
second  party,  but  that  always  at  his  own 
expense. 

"6.  In  the  event  of  the  second  party 
predeceasing  the  said  most  noble  marquis 
his  father,  and  without  having  paid  the 
first  party  the  whole  sums  due  to  them, 
the  first  party  shall  prepare  a  statement 
....  shewing  the  amount  due  as  at  the 
date  of  the  death  of  the  second  party, 
and  they  shall  be  bound  to  impute  to  the 
amount  as  brought  out  in  the  said  state- 
ment the  whole  sums  of  money  they  may 
receive  in  respect  of  the  said  policy  or 
policies  of  ajssuranoe;  and  in  the  event  of 
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the  said  sums  so  received  exceeding  the 
amount  due  under  the  said  statement,  to 
account  for  and  pay  over  the  difference  or 
excess  to  the  representatives  of  the  second 
party  entitled  to  receive  the  same ;  and  in 
t^e  event  of  the  sums  so  received  being 
inadequate  to  meet  the  amount  brought 
out  in  the  said  statement,  then  the  first 
party  shall  have  full  right  to  exercise  the 
powers  and  privileges  conferred  on  them 
under  the  said  bond  and  disposition  in 
security  to  recover  from  the  means  and 
estate  of  the  second  party  the  balance  due 
to  them,  after  deducting  all  expenses  and 
any  excess  interest  which  may  be  charged 
in  respect  of  the  said  sums  not  being  paid 
to  the  first  party,  untU  a  certain  time 
after  proof  of  the  death  of  the  second 
party,  and  also  of  interest  at  the  rate 
thereiQ  provided,  in  the  event  of  the  said 
amount  being  paid  between  terms." 

In  pursuance  of  the  above-stated  agree- 
ment a  policy  was  effected  in  the  names  of 
the  defendants  with  the  National  Life  As- 
surance Society  on  the  life  of  Lord  Comp- 
ton  against  the  life  of  the  plaintiff  for  the 
sum  of  34,500^.,  at  an  annual  premium  of 
431/.  5«.,  and  the  sum  of  10,000/.  was  ad- 
vanced to  Lord  Gompton. 

By  an  agreement  dated  the  14th  of 
June,  1879,  and  made  between  the  de- 
fendants of  the  one  part  and  Lord  Gomp- 
ton of  the  other  part,  after  reciting 
{vrUer  alia)  clause  6  of  the  minute  of 
agreement  of  the  26th  of  May,  1879,  and 
that  such  last-mentioned  clause  did  not 
accurately  state  the  terms  upon  which  the 
said  advance  of  10,000/.  was  agreed  to  be 
made,  it  having  been  agreed  that  the 
policy  or  policies  to  be  effected  upon  the 
life  of  the  said  Lord  Gompton  against  that 
of  the  plaintiff,  in  the  event  of  Loi-d 
Gompton's  predecea;sing  the  plaintiff  with- 
out having  repaid  all  the  principal  money 
and  interest  and  costs  due  to  the  defen- 
dants, should  belong  absolutely  to  the 
defendants,  it  was  witnessed  that,  in  con- 
sideration of  the  said  advance  being  made 
to  the  said  Lord  Gompton,  it  was  thereby 
agreed  and  declared  by  and  between  the 
said  parties  thereto  that  "  in  the  event  of 
the  said  Earl  Gompton  predeceasing  his 
father  the  Marquis  of  Northampton  with- 
out having  paid  all  the  principal  moneys, 
interest,  and  costs  due  to  the  '^  defendants 
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"  under  or  by  virtue  of  the  bond  in  the 
said  recited  agreement  mentioned,  that 
then  and  in  such  case  the  policy  or  policies 
and  all  moneys  thereby  secured  shall 
belong  absolutely  to  the  "  defendants,  "  or 
the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns.  And  it  is 
further  agreed  that,  in  consideration  of  the 
premises,  the  said  Earl  Gompton  shall, 
whenever  called  upon  so  to  do,  execute 
any  further  or  other  assurance  for  the 
purpose  of  canying  out  at  his  own  expense 
this  agreement," 

Lord  Gompton  never  paid  anything  for 
interest,  premiums,  or  otherwise.  The  pre- 
miums were  paid  by  the  defendants.  Lord 
Gompton  died  intestate  on  the  5th  of 
September,  1887,  without  having  paid  the 
defendants  any  part  of  the  10,000/. 

Administration  of  his  estate  was  granted 
to  the  plaintiff,  who  applied  to  the  defen- 
dants for  the  amount  of  the  insurance 
moneys,  after  deducting  therefrom  what 
was  due  to  them  for  principal,  interest, 
costs,  and  premiums.  The  defendants 
declined  to  pay,  on  the  ground  that  they 
were  absolutely  entitled  to  the  insurance 
moneys  under  the  agreement  of  the  14th 
of  June,  1879. 

The  plaintiff  then  brought  this  action, 
claiming  a  declaration  that  the  defendants 
were  entitled  to  the  said  policy  of  assur- 
ance and  the  sum  or  sums  assured  thereby 
as  a  secimty  only  for  the  sum  of  10,000/., 
with  interest  thereon  at  the  rate  of  5^  per 
cent,  per  annum,  and  for  the  amount  of 
the  premiums  on  the  said  policy  paid  by 
them,  with  interest  thereon  at  the  rate 
aforesaid ;  secondly,  a  declaration  that  the 
agreement  of  the  14th  of  June,  1879,  was 
void,  and  that  the  same  might  be  set  aside. 

North,  J.,  held  that  the  plaintiff  was 
entitled  to  redeem  the  policy.  The  defen- 
dants appealed  from  this  decision. 

Sir  Uorace  Davey,  Q.C,  Righy,  QG., 
and  Edward  Beaumont^  for  the  appellants. 
— This  is  a  very  special  case,  dealing  with  an 
entirely  contingent  interest.  Lord  Gomp- 
ton, requiring  a  loan,  entered  into  nego- 
tiations with  the  company,  of  which  the  de- 
fendants are  trustees,  and  a  loan  of  10,000/. 
was  arranged,  and  three  documents  were 
executed.    The  first  was  a  bond  by  which 
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Lord  Compton  charged  his  interest  in  cer- 
tain Scotch  estates;  but  that  mortgage 
could  only  be  efTectual  if  he  survived  his 
fieithery  and  in  the  event  which  has 
happened — namely,  his  predeceasing  his 
fSEither — ^the  moitgage,  so  far  as  the 
Scotch  estates  are  concerned,  had  no  effect 
at  all.  The  second  was  a  minute  of  agree- 
ment which  stated  that  the  advance  was 
made  to  Lord  Compton  on  the  terms 
therein  mentioned,  and  the  first  term  was 
that  the  defendants  should  effect  a  policy 
of  insurance  for  34,500Z.  on  the  life  of 
Lord  Compton  against  the  life  of  his 
&ither ;  it  then  provides  that  the  interest 
on  the  sum  advanced  and  the  premiums 
payable  on  the  policy  shall  be  allowed  to 
accumulate  for  five  years,  and  that  after 
that  period  the  defendants  are  to  have 
power  to  enforce  payment  against  Lord 
Compton  and  his  estate.  The  5th  clause 
of  the  agreement  provided  that  if  Lord 
Compton  paid  off  the  defendants  in  the 
lifetime  of  his  father,  the  policy  should  be- 
long to  him.  He  did  not  do  this.  Then 
followed  the  6th  clause  of  the  agreement, 
for  which  a  third  document  was  sub- 
stituted, whereby  it  was  expressly  con- 
tracted that  in  the  event  of  Lord  Comp- 
ton predeceasing  his  father  without  having 
paid  all  the  principal  money,  interest, 
and  costs,  the  policy  should  belong  to  the 
defendants.  That  is  the  contract  out  of 
which  Lord  Compton's  right  springs.  The 
policy  was  not  an  assurance  of  Lord  Comp- 
ton at  all,  it  was  never  his  property,  and 
therefore  he  could  not  charge  it,  and  no 
equity  of  redemption  remained  in  him. 
The  contract  was  in  the  natura  of  a  wager- 
ing transaction,  insuring  his  life  against 
his  father's,  and  by  the  terms  of  the  con- 
tract it  was  agreed  that,  in  the  event 
which  has  happened,  the  death  of  Lord 
Compton  before  his  £Either,  the  policy 
should  belong  to  the  defendants.  It  is 
true  that  by  the  5th  clause  of  the  2nd 
document  Lord  Compton  was  to  be  en- 
titled-to  the  policy  if  he  had  paid  off  the 
principal  and  interest  in  his  feither's  life- 
time ;  but  that  only  enabled  him  to  ac- 
quire something  which  was  not  his  in  a 
particular  way.  He  would  have  had  an 
equity  of  redemption  with  regard  to  the 
Scotdi  property  if  he  had  survived  his 
fetther,  but  he  had  no  equity  of  redemption 


with  regard  to  the  policy,  and  the  doctrine 
of  "  once  a  mortgage  always  a  mortgage  *" 
does  not  apply,  and  the  defendants  are 
entitled  to  the  policy  moneys.  The  third 
document  constitutes  the  whole  contract 
as  to  the  policy,  and  we  do  not,  if  we 
retain  the  policy  money,  claim  to  have 
any  right  to  proceed  under  the  bond.  In 
order  to  constitute  a  mortgage,  the  mort- 
gage must  be  mutual ;  there  cannot  be  a 
mortgage  on  one  side  only — CooU  on 
Mortgages  (5th  ed.),  p.  26 — although  it  is 
not  necessary  that  one  party  should  be 
able  to  foreclose  only  at  the  time  when 
the  other  might  redeem — TcUbot  v.  Braddie 
(1)  and  Brown  v.  Cole  (2).  The  power 
given  to  Lord  Compton  by  the  5th  clause 
to  acquire  the  policy  is  in  the  nature  of 
a  conditional  sale,  and  the  same  rights 
do  not  exist  in  the  borrower  under  a 
conditional  sale  as  under  a  mortgage — 
Bonham  v.  Newcoinh  (3),  Jewnings  v. 
Ward  (4),  Spurgeon  v.  Collier  (5),  and 
Toomea  v.  Conset  (6).  This  is  a  case 
where  extraordinary  risk  had  to  be  run, 
and  therefore  contracting  for  the  pay- 
ment of  a  larger  principal  sum  than  the 
money  advanced  is  justifiable— jPia^^r  on 
Mortgages  (4th  ed.),  p.  230,  PoUer  v.  j^rf- 
wards  (7),  and  Mainland  v.  Upjohn  (8). 
"We  submit,  then,  that  the  policy  moneys, 
by  the  express  terms  of  the  contract, 
which  did  not  relate  to  a  mortga^,  or 
interfere  with  the  mortgagor's  right  to 
redeem,  belong  to  the  defendants.  No 
hardship  wiU  thereby  fall  on  the  mort- 
gagor ;  he  received  10,000?.  without  having 
paid  a  penny  for  it,  and  his  administrator 
is  now  seeking  to  obtain  a  further  large 
amount.  The  pohcy  must  be  treated  in 
the  same  way  as  it  would  be  if  it  had  been 
effected  in  any  office  other  than  the  de- 
fendants'. [They  cited  also  DrysdaU  v. 
PiggoU  (9),  HoUa'ndv.Smiih{\Qi),  WiUicma 

(1)  1  Vem.  895. 

(t)  14  Sim.  427  ;  14  Law  J.  Bep.  Chanc.  167. 

(3)  1  Vem.  232. 

(4)  2  Vern.  620. 
(6)  1  Eden.  56. 

(6)  3  Atk,  261. 

(7)  26  Law  J.  Rep.  Chanc.  468. 

(8)  58  Law  J.  Bep.  Chanc.  361 ;  Law  Bep. 
41Ch.  D.  126. 

(9)  8  De  Gex,  M.  &  G.  546 ;  25  Law  J.  Rep. 
Chanc.  878. 

CIO)  6  Esp.  11. 
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Marquis  of  Iforthampton  v.  PoUoeK  App, 
V.  Owm  (11),  Courtmay  v.  Wright  (12), 
Hotoard    v.    Harris    (13),    Goodmom    v. 
Orierson  (14),  and  Morlandv.  Isaac  (15).] 

Crackanthorpe,  Q.C.,  and  Reginald  Win- 
slow,  for  the  respondents. — The  principle 
that  governs  the  case  is  that  what  was 
once  a  mortgage  is  always  a  mortgage. 
The  first  question  is  whether  there  was  a 
mortgage  of  this  policy ;  and  if  there  was, 
whether  it  can  ever  be  made  irredeem- 
able. 

The  fact  that  the  trustees  of  the  life 
office  had  power  to  pay  the  premiums  on 
the  policy,  and  add  the  amount  so  paid  to 
their  debt,  shews  that  there  was  a  mort- 
gage of  the  policy — In  re  Leslie  ;  Leslie  v. 
French  (16)  and  Falcke  v.  The  ScoUish  Im- 
perial Insurance  Company  (17).  Lord 
Oompton  bound  himself  to  pay  the  pre- 
miums on  the  policy  so  long  as  the  prin- 
cipal of  his  debt  remained  unpaid.  That 
also  shews  that  there  was  intended  to  be 
a  mortgage  of  the  policy.  A  mortgaged 
property  is  always  redeemable,  and  no 
agreement  or  stipulation  between  the 
parties  can  make  it  irredeemable— ^ov?arc2 
V.  Harris  (13)  and  Courtenay  v.  Wright 
(12).  Where  personal  property  is  mort- 
gaged side  by  side  with  real  estate,  as  a 
collat^^l  security,  the  mortgagee  cannot 
say  at  any  time  that  it  is  irredeemable. 
The  only  way  that  the  equity  of  redemp- 
tion can  be  extinguished  is  by  foreclosure 
proceedings — Toomes  v.  Conset  (6),  Jenr 
nings  v.  Ward  (4),  Spurgeon  v.  Collier  (5), 
and  HoUa/nd  v.  Smi^  (10).  A  mortgagee 
cannot  stipulate  for  any  advantage  out- 
side his  security.  He  cannot  get  more 
than  his  principal,  interest,  and  costs — 
Broad  Y.  Selje  (18),  James  v.  Kerr  (19), 
Potter  v.  Edwards  (7),  and  Mainland  v. 
Upjohn  (8). 

[BowEN,  L.  J.,  referred  to  Ths  Protector 

(11)  6  Myl.  k  Cr.  303. 

(12)  2  Giff.  337 ;  30  Law  J.  Rep.  Chanc.  131. 

(13)  1  Vem.  190. 

(14)  2  B.  &  B.  278. 

(16)  20  Beav.  389;  24  Law  J.  Rep.  Chanc.  753. 

(16)  62  Law  J.  Rep.  Chanc.  762 ;  Law  Rep. 
23  Ch.  D.  662. 

(17)  66  Law  J.  Rep.  Chanc.  707 ;  Law  Rep. 
34  Ch.  D.  234. 

(18)  11  W.  R.  1036. 

(19)  68  Law  J.  Rep.  Chanc.  366 ;  Law  Rep. 
40  Ch.  D.  449. 
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Endowment  Loam,  a/nd  Annuity  Compa/ny 
V.  Grice  (20).] 

Wallirigfordv,  Tlie  Mutual  Society  (21), 
Field  V.  Hopkins  (22),  The  ScoUish  Union 
Insurance  Compam,y  v.  The  Marquis  of 
Queensberry  (23),  Knox  v.  Turner  (24), 
and  Gottlieb  v.  Cranch  (25)  were  cases  of 
an  annuity.  A  policy  to  secure  an  an- 
nuity is  on  a  different  footing  from  one 
to  secure  a  debt,  where  the  debtor  is 
charged  with  the  premiums — Morland  v. 
Isaac  (15).  Where  that  is  so,  the  debtor 
can  redeem  the  policy — Drysdaley.  Piggott 
(9).  Where,  as  here,  there  is  evidence  of 
a  contract  that  the  creditor  has  agreed  to 
effect  a  policy  and  the  debtor  to  pay  the 
premiums,  the  policy  will  be  held  in  trust 
for  the  debtor  upon  his  payment  of  the 
debt — Bruce  v.  Garden  (26).  A  mort- 
gage must  be  mutual ;  if  it  is  a  mortgage 
for  one  party  it  must  be  for  both — 1 
Coote's  Law  of  Mortgage  (5th  ed.),  p.  26, 
Goodman  v.  Grierson  (14),  and  Williams  y. 
Owen  {II), 

Rigby,  Q.C.,  replied. 

Cur,  adv,  vuU, 

Cotton,  L.J.  (on  July  14). — In  this 
case  Earl  Compton,  now  deceased,  who 
was  the  eldest  son  of  the  plaintiff,  the  Mar- 
quis of  Northampton,  borrowed  10,000^. 
from  the  defendants,  who  are  the  trustees 
of  an  insurance  office.  When  that  loan 
was  made  he  gave  a  bond  to  the  defen- 
dants for  payment  of  the  principal  and 
interest  which  he  borrowed,  and  he  thereby 
secured  payment  of  the  premiums  on  a 
policy  of  assurance  that  was  effected  on 
his  life,  and  covenanted  to  repay  to  the  de- 
fendants whatever  they  might  pay  in  order 
to  keep  up  that  policy.  That  bond,  if  he 
had  survived  his  fe-ther,  would  have  consti- 

(20)  49  Law  J.  Rep.  Q.B.  247,  812 ;  Law 
Rep.  6  Q.B.  D.  121,  692. 

(21)  60  Law  J.  Rep.  Q.B.  49;  Law  Rep. 
6  App.  Cas.  686. 

(22)  Ante,  p.  174 ;  affirmed  C.A.  25  Law  J. 
W.  N.  42. 

(23)  1  Bell  App.  Cas.  183. 

(24)  39  Law  J.  Rep.  Chanc.  207,  760 ;  Law 
Rep.  9  Eq.  156 ;  5  Chanc.  515. 

(25)  4  De  Gex,  M.  &  G.  440;  22  Law  J.  Rep. 
Chanc.  912. 

(26)  39  Law  J.  Rep.  Chanc.  334 ;  Law  Rep. 
5  Cbanc.  32, 
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tuted  a  security  on  his  real  estate  in  Scotland 
to  which  he  would  then  have  been  entitled, 
but,  as  he  predeceased  his  &.ther,  that  part 
of  the  security  is  gone.  Contemporane- 
ously with  the  bond  Lord  Compton  exe- 
cuted an  agreement,  which  was  afterwards 
amended,  and  thereby,  after  reciting  that 
Lord  Compton  had  at  the  date  thereof 
received  an  advance  from  the  defendants 
of  K),000?.,  in  security  of  which  he  had 
executed  a  bond,  it  was  agreed,  without 
prejudice  in  any  manner  or  way  thereto, 
that  the  terms  on  which  the  said  advance 
of  10,000^.  should  be  made  should  be  as 
thereinafter  mentioned.  Then  the  defen- 
dants (therein  called  "the  first  party") 
covenanted  to  effect  a  policy  or  policies  of 
insurance  on  the  life  of  Lord  Compton  as 
against  the  life  of  his  &,ther,  the  plaintiff — 
that  is  to  say,  if  he  died  in  the  lifetime  of 
his  father,  34,500^.,  the  sum  secured  by 
the  policy,  would  have  to  be  paid.  The 
money  payable  under  that  policy  is  the 
amount  now  in  contest  between  the 
parties.  The  agreement  then  provided 
that  the  interest  and  premiums  were  to  be 
allowed  to  accumulate  for  five  years ;  and 
that  after  that  period  the  defendants  were 
to  be  entitled  to  use  all  diligence  against 
the  person  or  estate  of  Lord  Compton  for 
payment  of  the  interest  or  premiums 
paid  by  them.  The  effect  of  that  was,  if 
they  suspended  their  claims  for  premiums 
or  interest  for  five  years,  not  in  any  way 
to  prevent  them  suing  afterwards  for  the 
premiums  or  interest — it  was  in  no  way  a 
release  of  the  covenant  to  pay — ^but  only 
provided  that  the  interest  and  premiums 
might'  accumulate  for  a  time.  Then  the 
fourth  clause  is  material.  [His  Lordship 
read  the  fourth  clause,  and  continued  ?] 
That  is  a  curious  provision,  because  if 
Lord  Compton's  father  died  in  his  life- 
time there  would  be  no  force  at  all  in 
the  policy,  because  the  policy  is  only  to  be 
paid  in  the  event  of  the  son  dying  in  the 
lifetime  of  his  fether.  Then  we  have  to 
consider  the  fifth  clause,  which  provided 
that  if  Lord  Compton  paid  the  defendants 
before  the  death  of  his  father  the  whole 
sum  due  to  them,  the  defendants  should 
assign  the  policies  to  him.  So  far  the 
agreement,  I  think,  is  pretty  clear.  But 
then  we  have  to  consider  the  subsequent 
agreement,  which,  I  think,  we  may  take 


as  entirely  substituted  for  clause  6  of  the 
former  agreement — that  is  to  say,  we  have 
not  to  see  what  one  provides  for  and 
the  other  provides,  but  to  see  what 
was  really  the  agreement  constituted  by 
the  subsequent  agreement.  That  agree- 
ment recites  (inter  alia)  clause  6,  and  that 
it  did  not  accurately  state  the  terms  on 
which  the  advance  of  10,0002.  was  agreed 
to  be  made.  [His  Lordship  read  the 
recitals  and  operative  part  of  the  agree- 
ment, and  continued  :J  Those  were  the 
instruments  between  the  parties,  and  the 
question  we  have  to  determine  is  what 
they  mean,  having  regard  to  the  last  dauae 
in  the  agreement  of  the  1st  of  June, 
1879.  This  is  not  the  case  of  a  policy 
effected  by  the  lender  simply  for  his  own 
security,  but  it  is  a  policy  effected  under 
a  contract  with  the  borrower,  the  bor- 
rower contracting  that  he  will  pay  the 
premiums,  or,  if  he  does  not,  he  shall  be 
liable  to  be  sued  for  them.  Although  this 
policy  was  effected  in  the  office  of  which 
the  defendants  were  trustees,  we  must 
consider  it  just  as  if  it  was  a  policy  effected 
by  them  in  another  office.  They  might 
effect  it,  just  as  they  pleased,  either  in 
their  own  or  any  other  office. 

Independently  of  the  last  agreement, 
and  without  reference  to  the  6th  dauae 
in  the  first  agreement  bearing  on  the  same 
point,  what  would  have  been  the  rights 
with  regard  to  the  policy  %  The  represen- 
tatives of  Lord  Compton  would  have  been 
entitled  when  the  money  was  paid  to  have 
said  to  the  defendants,  "Aoooimt  to  us 
for  the  money  received,  and  pay  over  to  us 
any  balance  which  there  may  be  beyond 
the  sum  which  was  borrowed  from  you." 
That  is  in  accordance  with  the  prindple 
laid  down  clearly  in  DrysdoUev,  Piggott  (9). 
Of  course,  there  are  cases  where  there 
is  no  contract  between  the  parties,  and 
where  the  person  lending  the  money 
chooses  himself  to  insure  the  borrower's 
Ufe.  There  he  does  that  simply  for  his 
own  benefit,  and  he  can  whenever  he  likes 
drop  the  policy ;  he  can  pick  it  up  when 
he  Hkes,  but  he  does  it  simply  as  his  own 
property  and  for  his  own  benefit.  But 
here  the  case  is  different.  Unless  effect  is 
given  to  the  last  agreement  between  the 
parties  (and  of  course  there  is  no  question 
as  to  what  is  the  effect  of  it).  Lord  Oomp- 


Digitized  by 


Google 


MICHAELMAS   1889  to  MICHAELMAS   1890. 


Vol.  59.] 

Marquis  of  Northampton  v.  PoUook^  App. 
ton's  representatives  would  have  been 
entitled  to  get  the  balance  of  the  34,5002. 
after  the  money  lent,  premiums,  interest, 
and  costs  had  been  paid,  and  they  would 
be  entitled  to  call  on  the  defendants  to 
account  for  it.  But  it  is  said  that  is 
altered  by  the  last  agreement.  Now,  I 
need  not  quote  authorities  to  shew  that 
Courts  of  equity  never  will  allow  the 
equity  of  redemption  to  be  cut  off,  except 
by  force  of  time  or  by  the  order  of  the 
Court.  The  mortgagor  must  be  foreclosed 
only  if  he  does  not  redeem ;  Lord  Hard- 
wicke  says  that  as  plainly  as  possible,  and 
it  has  always  been  the  rule  established  in 
Courts  of  equity.  "This  Court,"  says 
Lord  Hardwicke  in  Toomes  v.  Gonset  (6), 
"  will  not  suffer  in  a  deed  of  mortgage  any 
agreement  in  it  to  prevail  that  the  estate 
shall  become  an  absolute  purchase  in  the 
mortgagee  in  any  event  whatsoever."  He 
gives  some  reasons  for  that,  which  may 
not  now  be  the  only  reajsons,  but  that  is 
the  principle  on  which  the  Coiut  of  equity 
acts.  How  is  this  case  said  to  be  distin- 
guished from  that  1  It  is  said  this  is  not 
like  a  mortgage  of  property  of  the  bor- 
rower ;  that  the  policy  was  not  the  pro- 
perty of  the  earl,  and  therefore  it  is  not 
preventing  him  from  redeeming  that  which 
was  his  own.  But  is  that  sol  As  I 
pointed  out,  but  for  this  last  clause  of  the 
agreement  he  would  have  been  entitled  to 
an  interest  in  the  policy.  He  had  such 
an  interest  in  it  that  although  the  legal 
estate  was — ^as  is  always  the  case,  not  only 
in  mortgages  of  a  policy,  but  in  other 
mortgages — ^in  those  who  lent  the  money, 
yet  he  could  call  on  those  who  had  got  the 
money  to  account  and  pay  over  to  him 
any  residue. 

There  was  another  point  raised  on  be- 
half of  the  appellants  which  I  ought  to 
deal  with  :  that  the  last  agreement  does 
not  contain  the  whole  of  the  6th  clause  of 
the  original  agreement;  and  that  the  only 
thing  that  is  changed  there  is  the  policy 
moneys,  and  that  in  the  events  which  have 
happened  the  policy  moneys  shall  belong 
to  the  insurance  office  and  not  to  Earl 
Compton's  representatives.  But  I  cannot 
agree  with  that  contention ;  and  if  that  is 
not  so,  then  we  are  in  this  difficulty,  that 
the  defendants,  the  trustees,  can  exercise 
their  bond,  because  the  agreement  Ls  to  be 
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without  prejudice  at  all  to  the  securities 
which  they  already  have — ^the  security  on 
the  bond — ^and  then  they  can  get  the 
whole  money,  and  at  the  same  time  exer- 
cise their  right  under  the  bond  if  any  part 
of  this  sum  of  10,0002.,  or  any  part  of  the 
premiums,  is  not  paid.  That,  of  course,  rather 
shocked  the  mind,  and  it  was  said  they 
never  would  sue — and  they  certainly  would 
not  sue  if  only  a  small  sum  still  remained 
due  and  owing.  Then  it  is  said  that  Lord 
Compton  would  have  every  reason  for 
getting  back  the  policy  and  paying  off  the 
money,  which  he  could  do  during  the  life- 
time of  his  father,  and  then  put  an  end  to 
the  whole  matter.  But  the  question  is, 
what  are  the  rights  of  the  parties  pur- 
ported to  be  given  by  the  last  agreement  1 
As  I  understand  it,  this  fresh  memo- 
randum really  contains  the  whole  of  the 
agreement  between  the  parties  as  regards 
the  policy  moneys  in  the  events  which 
have  happened.  It  is  very  true  that  in 
the  original  agreement  there  was  an  ex- 
press proviso,  which  I  have  read,  that  the 
balance  of  the  policy  moneys  shall  belong 
to  the  earl,  and  that  he  should  be  liable 
to  be  sued  in  the  event  of  the  policy  moneys 
not  being  sufficient,  yet  there  is  nothing 
to  confine  the  right  to  sue  to  the  events 
which  have  not  happened — namely,  the 
policy  moneys  being  insufficient.  As  it 
is,  thei'e  are  policy  moneys  amply  sufficient 
to  pay  all  that  is  due ;  but  the  defendants 
say — and  that  must  be  their  contention — 
"  We  are  not  bound  in  any  way  to  account 
for  the  moneys  to  the  earl  or  his  repre- 
sentatives, and,  moreover,  as  the  memo- 
randum of  agreement  expressly  says  it  is 
to  be  without  prejudice  to  our  rights 
under  the  bond,  we  can  (that  must  be  the 
consequence  although  they  do  not  say  so) 
sue  the  earl."  It  is  very  true  they  have 
lost  the  security  of  the  real  estate,  but 
there  still  remains  the  bond,  which  is 
good  security  against  his  means  and  effects, 
and  against  anything  which  his  repre- 
sentatives may  have  from  him. 

The  principle  of  the  Court  of  equity  is 
not  to  allow  the  equity  of  redemption  to  be 
prevented  from  being  exercised.  The  whole 
principle  of  a  mortgage  is  that  the  con- 
tract is  absolute  at  law  in  favour  of  the 
mortgagee,  yet  the  Court  of  equity  says  : 
We  know  what  it  is ;  it  is  merely  meant, 
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and  ought  to  be  treated,  only  as  security 
for  the  money  advanced ;  and  at  any  time, 
if  the  mortgagor  comes  and  sa3rs,  '*  Here 
is  your  money,  and  here  are  your  costs," 
then  the  mortgagees  must  reconvey  to 
him  his  estate,  which  by  law  is  absolute. 
Although  it  is  true  this  policy  is  not  a 
property  which  formerly  belonged  to  the 
earl,  yet,  by  the  effect  of  the  contract  and 
the  way  in  which  the  premiums  were  to 
be  supplied,  in  my  opinion  it  did  belong  to 
the  estate  of  the  earl,  and  the  Court  of 
equity  ought  to  look  to  this  policy  as 
equitably  intended  as  security  only  for 
the  money  advanced,  and  ought  not  to 
allow  any  stipulations  here  wJbiich  would 
enable  the  trustees,  the  defendants,  to 
take  this  without  liability  to  pay  the 
balance  of  the  money  which  has  been 
insured  by  the  earl  thereunder.  There- 
fore, in  my  opinion,  this  clause  cannot  be 
allowed  to  stand,  and  cannot  interfere 
with  what  would  otherwise  be  the  rights 
of  the  parties. 

It  is  very  true  that  there  are  cases,  as 
I  pointed  out,  where  the  policy  is  effected 
by  the  mortgagee — there  it  belongs  to 
lum.  But  here,  from  the  way  in  which 
this  policy  was  created,  in  my  opinion  the 
moHgagor  had  just  as  much  interest  in  it 
as  if  it  had  been  a  policy  originally  belong- 
ing to  him.  By  the  terms  of  the  creation 
of  the  policy  the  earl  had  an  interest  in 
it — he  had,  that  is  to  say,  a  right  to  get 
the  surplus  of  it  after  paying  all  the 
moneys  which  he  had  boixowed.  It  is 
true  that  some  cases  were  quoted  by  the 
appellants — one  case  in  particular,  where 
there  was  an  agreement  that,  although  a 
smaller  sum  was  advanced,  the  mortgage 
should  be  only  redeemable  on  payment  of 
1 ,0002.  But  the  question  there  was  whether 
1,000/.  was  a  reasonable  sum  to  be  paid 
when  only  700/.  was  advanced — whether 
there  had  or  had  not  been  a  hard  and 
un£Etir  bo^rgain  on  the  bori-ower ;  but  when 
that  was  wiped  away,  when  that  was  not 
established  against  the  mortgagee,  then 
the  right  to  redeem  still  remained,  though 
it  was  redeeming  on  payment  not  of  the 
sum  really  advanced,  but  of  the  sum  which 
the  pai-ties  agreed,  and,  it  had  been 
held,  feirly  agreed,  was  worth  the  mort- 
gagor's while  to  pay,  in  order  to  get  a 


smaller  advance  when  he  was  in  want  of 
money. 

In  my  opinion  this  case  comes  within 
the  principle  which  regulates  mortgages 
in  this  Court,  and  we  ought  to  hold  that 
the  marquis  is  right  and  is  entitled  to 
have  an  accoimt  of  his  policy  money,  and 
to  have  the  balance,  after  paying  the  prin- 
cipal, interest,  and  any  premiums  which 
the  office  may  have  paid  in  order  to  keep 
this  policy  up.  In  my  opinion  the  appeal 
fiEols. 

LiNDLEY,  L.J. — The  rights  of  the  parties 
in  this  case  turn  on  three  documents, 
which,  as  they  stand,  are  not  easily  under- 
stood. They  must  be  construed  together. 
The  Scotch  bond  binds  the  borrower  to 
repay  the  loan  and  interest  and  the  pre- 
miums on  a  policy  payable  in  the  event  of 
his  dying  before  his  &ther,  and  if  the  bor- 
rower survives  his  father  and  so  becomes 
entitled  to  the  property  mentioned  in  the 
bond,  that  property  is  charged  with  the 
repayment  of  the  loan,  and  the  interest 
and  the  premiums.  The  second  document 
contains  six  clauses,  but  the  sixth  is  re- 
placed by  the  third  document.  The  effect 
of  the  second  and  third  documents  is  to 
render  it  obligatory  on  the  lenders  to 
effect  a  policy,  payable  in  the  event  above 
mentioned,  and  to  keep  it  up  for  five  years, 
and  not  to  require  payment  either  of 
interest  on  the  loan  or  of  the  premiums 
during  that  time.  After  that  time  the 
lenders  were  under  no  obligation  to  pay 
the  premiums  or  to  forbear  payment  of 
interest.  Pausing  here  for  a  moment,  it 
is  plain  that  if  there  were  nothing  more  in 
the  documents  the  policy  would  belong  to 
the  borrower,  subject  to  the  payment  of 
all  moneys  due  to  the  lenders.  But  the 
documents  do  not  stop  here.  Clause  4  of 
the  second  agreement  says  that  unless  the 
borrower  pays  off  the  lenders  in  the  life- 
time of  his  fether  the  policy  is  to  be  the 
lenders',  and  they  are,  at  the  same  time, 
to  be  "entitled  to  exercise  their  full 
powers  and  privileges  under  the  bond  " — 
that  is,  to  enforce  all  the  borrower's  obli- 
gations under  that  instrument.  This  fourth 
clause,  in  terms,  applies  whether  the  boiv 
rower  predeceases  lus  father  or  not ;  but, 
in  fact,  it  can  have  no  operation  unless  he 
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dies  before  his  futhery  for  in  no  other 
event  can  the  policy  money  become  pay- 
able to  any  one.  So  that,  unless  the 
lenders  are  paid  off  before  the  &ther  dies, 
the  policy-money  (if  payable  at  all)  will 
belong  to  the  lenders,  and  yet  the  assets 
of  the  borrower  will  be  liable  under  the 
bond  to  repay  the  principal  and  interest 
and  all  the  premiums  on  the  policy.  The 
third  document  only  makes  this  more 
plain  in  the  event  of  the  borrower  dying 
before  his  father  without  having  paid  off 
the  lenders,  which  is  the  event  provided 
for  in  it.  Whether  the  third  document  is 
read  as  in  substitution  for  the  whole  of 
the  sixth  clause  of  the  second  document, 
or  whether  it  is  read  as  replacing  only 
part  of  this  sixth  clause,  the  fourth  clause 
of  the  second  document  is  untouched,  and 
the  effect  is  what  I  have  stated.  The 
fifth  clause  of  the  second  agreement  pro- 
vides that  if  the  borrower  pays  off  the 
lenders  in  the  hfe  of  his  father  he  is  to 
have  the  policy.  The  borrower  died  before 
his  fiEtther  without  having  paid  the  lenders 
anything.  The  policy  has  fallen  Iq,  and 
the  question  is,  whether  the  lenders  can 
keep  the  policy-money,  or  whether  they 
must  account  to  the  legal  personal  repre- 
sentatives of  the  borrower  for  the  excess 
of  the  policy-moneys  over  the  amount  duo 
to  the  lenders  on  the  bond.  The  lenders 
disclaim  all  right  to  keep  the  policy- 
money,  and  also  to  obtain  payment  of  the 
principal,  interest,  and  premiums  under 
the  bond.  They  also  suggest  that  the 
borrower  would  have  had  some  right  to 
get  back  any  premiums  he  might  have 
paid.  But  I  cannot  adopt  this  suggestion. 
I  am  of  opinion  that  the  true  effect  of 
these  documents  is  either  to  entitle  the 
lenders  to  keep  the  policy-moneys,  and 
also  recover  the  principal,  interest,  and 
premiums,  or  to  entitle  them  to  no  more 
than  recover  their  principal  and  interest 
and  premiums.  I  cannot  adopt  the  con- 
struction which  entitles  the  borrower  to 
the  policy  only  if  he  pays  the  lenders  off 
in  the  lifetime  of  his  fJEither,  and  deprives 
him  of  all  interest  in  it  if  he  fails  to  do 
this,  and  yet  leaves  him  liable  to  be  sued 
on  the  bond.  Neither  can  I  see  that  in 
the  events  which  have  happened  the  bor- 
rower is  discharged  from  liability  although 
he  has  lost  all  right  to  the  policy-money. 
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The  fourth  clause  of  the  second  agreement 
is,  in  my  opinion,  opposed  to  this  view.  I 
can  come  to  no  other  conclusion  than  that 
the  transaction  was  a  loan  on  security. 
The  lenders  were  to  have,  as  a  security, 
either  the  land  or  the  policy,  as  the  case 
might  be.  The  right  to  redeem  the  land 
if  the  borrower  had  ever  become  entitled 
to  it  would  have  been  plain  enough.  The 
right  to  redeem  the  policy  before  it  became 
payable  is  conferred  by  the  fifth  clause  of 
the  second  agreement,  and  the  attempt  to 
confine  that  right  in  point  of  time  is,  I 
think,  opposed  in  principle  to  a  long  series 
of  authorities  which  I  am  not  at  liberty 
to  question.  I  agree  with  Lord  Justice 
Cotton ;  and,  for  the  reason  given  by  him 
and  those  above  stated,  I  am  of  opinion 
that  this  appeal  must  be  dismissed,  witii 
costs. 

BowEN,  L.J.— With  respect  to  what 
was  to  become  of  this  policy  in  the  event 
which  has  happened,  the  intention  of  the 
parties  and  the  meaning  of  the  bargain 
which  they  made  are  admittedly  dear.  A 
supplemental  memorandum,  executed  for 
the  especial  purpose,  provides,  in  the 
plainest  language,  that  on  the  contin- 
gency that  has  occurred  this  policy  and 
all  moneys  secured  by  it  were  to  belong 
absolutely  to  the  defendants.  The  ques- 
tion is  whether  this  distinct  and  deliberate 
compact  is  to  be  set  aside  as  repugnant  to 
any  rule  of  equity.  The  principle  invoked 
by  the  plaintiff  is  summed  up  in  the 
epigrammatic  formula,  ''  once  a  mortgage 
always  a  mortgage."  Whenever  a  trans- 
action is  in  reality  one  of  mortgage,  equity 
regards  the  mortgaged  property  as  security 
only  for  money,  and  will  permit  of  no 
attempt  to  clog,  fetter,  or  impede  the 
borrower's  right  to  redeem  and  to  rescue 
what  was,  and  still  remains,  in  equity  his 
own.  The  plaintiff  contends  that  the 
bargain  made  as  to  the  policy  is  at 
variance  with  this  wholesome  doctrine, 
and  it  is  on  this  ground  that  Mr.  Justice 
North  has  adjudged  to  the  representatives 
of  the  borrower  what  must  be  admitted 
to  be  a  considerable  windfall.  The  defen- 
dants, on  the  other  hand,  nriAiTifAin  that, 
so  £u:  as  affects  this  policy,  there  never 
was  a  mortgage,  or  anythiag  that  can  be 
termed  a  mortgage  transaction ;  that  the 
5D 
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policy  never  was  Lord  Compton's,  tliat  the 
term  "redemption"  is  inappropriate  as 
applied  to  it,  and  that  the  term  "security" 
is  one  which  begs  the  question  at  issue. 
All,  the  defendants  say,  that  was  pro- 
vided was  tliat  the  borrower  was  to  be  at 
liberty  at  any  time  before  his  death  to 
purchase  the  policy  and  to  make  it  his 
own.  He  has  not,  they  say,  done  so,  and 
a  contingency,  therefore,  has  occurred 
upon  which  the  policy  was  always  in- 
tended to  belong  to  the  lenders.  Is  it 
true,  as  suggested  by  the  plaintiff,  that 
the  transaction  between  the  plaintiff  and 
the  defendants  was  merely  one  of  mort- 
gage, of  which  the  arrangement  as  to  the 
policy  was  only  an  incident  1  An  accurate 
analysis  will,  I  think,  shew  that  the 
stipulations  as  to  the  policy  cannot  ac- 
curately be  so  described.  In  the  event 
which  has  happened — ^namely,  the  death 
of  Lord  Compton  in  the  lifetime  of  his 
fether — there  has  been,  so  far  as  regards 
the  Scotch  estates,  no  mortgage  which 
can  take  effect  at  all,  or  which  can  require 
the  benevolent  intervention  and  protec- 
tion of  this  Court.  No  doubt,  in  the 
event  which  has  not  happened — ^supposing, 
that  is  to  say,  that  Lord  Compton  had 
survived  his  father — ^there  would  have 
been  an  effectual  mortgage  of  the  Scotch 
estates.  But  Lord  Compton  did  not  pro- 
fess to,  and  could  not,  mortgage  those 
estates,  in  case  of  his  own  death,  against 
the  heirs  of  entail.  In  the  contingency, 
therefore,  that  has  occurred,  the  mortgage 
of  them  had  no  effect  at  all,  and  was 
never  intended  to  have  any.  For  the 
security  of  the  office  of  the  defendants 
against  the  mischance  which  has,  in  fact, 
oocurred — ^the  failure,  that  is  to  say,  of 
aU  mortgage  on  the  Scotch  estates — the 
policy  now  in  question  was  called  into 
existence  :  in  what  manner  and  on  what 
terms  has  to  be  considered.  Instead, 
therefore,  of  regarding  the  transaction  as 
from  first  to  last  one  of  mortgage,  I  think 
it  would  be  safer,  up  to  this  point  in  the 
discussion,  to  describe  it  as  one  of  loan — 
a  loan  to  be  secured,  in  the  event  which 
has  not  happened,  by  an  effectual  mort- 
gage, but  to  be  protected,  in  the  event 
which  has  happened,  by  an  arrangement 
as  to  a  poKcy  to  cover  the  failure  of  a 
Scotch  mortgage  transaction.    The  nature 


of  the  contract  for  this  policy  has  to  be 
decided  in  this  appeal,  but  we  do  not 
really  get  nearer  to  a  correct  appreciation  of 
its  character  by  treating  its  provisions  as 
if  they  could  be  affected  by,  or  could  pos- 
sibly affect,  a  defunct  equity  of  redemption 
in  a  mortgage  of  estates  which  has  come 
to  nothing.  This  brings  us  to  what  seems 
to  be  the  true  and  crucial  question.  Was 
this  policy  ever  Lord  Compton's  mort- 
gage I  Had  he  ever  an  equity  of  redemp- 
tion in  it  ?  If  the  answer  is  in  the  ne- 
gative, what  mortgage  transaction  or  what 
equity  of  redemption  is  this  Court  asked 
to  protect — ^the  mortgage  of  the  Scotch 
estates,  which  is  extinct,  or  an  equity  of 
redemption  in  the  policy  which  Lord 
Compton  never  had  %  In  the  view  taken 
by  Mr.  Justice  North  and  my  learned 
brethren  in  this  Court,  that  the  matter 
must  be  dealt  with  precisely  as  if  there 
had  been  an  actual  policy  effected  with, 
and  actual  premiums  paid  to,  some  other 
office  than  the  defendants'  own,  I  entirely 
concur.  Nor  am  I  influenced  by  the  con- 
sideration that,  if  the  plaintiff  succeeds. 
Lord  Compton's  estate  will  have  received 
from  the  defendants  a  large  simi  of  money 
without  paying  anything  at  all — except, 
perhaps,  so  fieir  as  the  possibility  of  such  a 
result  may  throw  light  on  the  discussion 
whether  the  policy  and  its  produce  were 
meant  to  be  the  property  of  Lord  Compton 
at  all  events  and  in  all  circumstances. 
The  first  and  most  important  matter  to 
be  weighed  is  no  doubt,  in  fact,  that  the 
premiums,  though  advanced  by  the  defen- 
dants' office,  were  to  be  charged  in  account 
against  the  borrower.  If  this  stood  alone, 
a  presumption  would  arise,  based  on  rea- 
sonableness and  justified  by  authority, 
that  the  poUcy,  on  coming  into  existence, 
was  to  be  the  borrower's  in  any  event, 
though  mortgaged  to  the  defendants  for 
the  advance.  But  such  a  presumption  is 
a  mere  inference  of  fact  to  supply  the 
place  of  better  information.  It  cannot 
displace  expre&s  convention  between  the 
parties.  In  the  clear  light  of  a  distinct 
agreement  upon  the  point  the  presump- 
tion pales  its  ineffectual  fire  and  dis- 
appears. Lord  Compton's  right  to  the 
policy  is  not  a  matter  of  presumption.  It 
arises  under  a  written  contract  which  is 
explicit  on  the  point,  and  it  is  to  this 
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written  contract  we  must  turn  if  we  wish 
to  discover  the  law  of  the  being  of  this 
policy  in  the  event  that  has  occurred.  So 
far  as  the  policy  is  concerned,  I  cannot 
see  that  this  is  a  case  of  a  borrower  mort- 
gaging his  own  property,  and  then  con- 
senting to  fetter  his  own  right  to  redeem. 
It  seems  to  me  rather  the  case  of  a  loan 
protected  in  a  particular  event,  not  by  a 
mortgage,  but  by  a  wagering  and  specula- 
tive bargain  to  take  the  place  of  and  to 
act  upon  the  defeasance  of  a  mortgage. 
The  policy  was  not  an  ordinary  policy  of 
insurance  against  a  death,  but  a  wager  of 
one  life  against  another.  The  premiums 
were  to  be  charged  against  Lord  Compton 
as  a  special  term  of  the  bargain,  but  with- 
out any  reference  to  the  question  to  whom 
the  policy  was  ultimately  to  belong.  That 
was  to  depend  on  a  contingency.  Lord 
Compton  was  to  have  a  light  on  payment 
df  his  debt  to  buy  it,  and  so  fisur  only  it 
was  to  be  a  security  for  his  debt.  But  in 
no  other  sense  was  it  a  security,  and  the 
use  of  this  term,  except  as  so  defined  and 
limited,  is  fallacious.  The  clauses  which 
gave  Lord  Compton  a  right  to  acquire  it 
are  not  provisoes  for  redemption,  but  only 
provisoes  for  purchase,  and  the  use  of  the 
term  redemption  again  becomes  mislead- 
ing. Pecuniary  adventures  regulated  by 
an  express  provision  such  as  is  contained 
in  the  final  deed  of  the  14th  of  June  are 
not  in  substance  mortgages  any  more  than 
they  are  mortgages  in  form,  nor  are  they 
within  the  mischief  struck  at  by  the  equit- 
able rule.  The  term  which  it  is  sought 
to  reject  as  inequitable  is  of  the  gist  of 
the  arrangement,  and  must  have  affected 
the  calculations  of  the  defendants'  office. 
Totally  different  considerations  arise  when 
it  is  a  question  of  depriving  a  man  of  what 
is  his  own,  and  of  refusing  to  countenance 
a  formal  surrender  of  his  right  to  rescue 
his  own  property  even  at  the  eleventh 
hour  from  the  jaws  of  a  money-lender. 
Here  it  is  a  question  rather  of  withholding 
from  a  borrower  the  benefit  of  a  windfall, 
for  which  he  hais  never  bargained.  There 
is  no  authority  for  extending  the  equitable 
doctrine  invoked  by  the  plaintiflf  to  such 
an  arrangement,  and  such  an  arrangement 
would  not  give  rise  to  the  evils  which  the 
equitable  doctrine  was  designed  to  pre- 
vent«    The  plaintiff's  counsel  urged  upon 
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us  the  apparent  hardship  which  might,  on 
the  defendants'  contention,  arise  if  Lord 
Compton's  estate  were  to  be  liable  to  be 
deprived  of  the  property  in  the  policy, 
simply  because  Lord  Compton  might  have 
repaid  some  small  fraction  of  the  debt  or 
costs.  No  doubt  there  would  be  such  a 
hardship  if  the  policy  had  been  Lord 
Compton's  and  if  his  estate  were  to  lose . 
it  by  his  non-payment  of  a  trifling  bill 
of  costs.  But  it  would  be  an  ocular 
illusion  still  to  regard  such  a  result  as 
a  hardship,  after  it  has  been  once  ascer- 
tained that  the  policy  never  was  his, 
and  was  only  to  become  his  if  he  had 
exercised  an  option,  which  in  truth  he  did 
not  exercise.  To  prove  that  the  contract 
as  to  the  policy  was  in  substance  one  of 
mortgage,  the  plaintiff^s  counsel  further 
relied  upon  the  proposition  that  the  final 
deed  contained  no  provision  for  any  release 
of  the  penal  obligation  of  the  debtor  on 
his  bond,  or  for  the  extinction  of  his  debt, 
even  in  the  case  of  the  handing  over  of 
the  policy  to  the  defendants.  But  I  do 
not  so  read  the  provisions  of  the  final 
deed.  The  substituted  agreement  as  to 
the  policy  only  displaced,  I  think,  so  much 
of  the  clauses  of  the  previous  deed,  and  in 
particular  of  dause  6,  as  was  inconsistent 
with  it.  The  language  of  clause  4  in  this 
preceding  deed  would,  if  it  stood  aJone,  be 
ambiguous;  but  clause  4,  the  clumsy 
draughtsmanship  of  which  is  apparent  on 
other  grounds,  must  be  read  by  the  light 
of  clause  6.  Taking  both  together,  I  think 
they  provide  sufficiently  for  the  extinguish- 
ment of  the  debt ;  and  this  result  is  lefb 
imdisplaced  by  the  new  agreement,  which 
is  intended,  I  think,  only  to  dispose  of 
surplus.  The  more  reasonable  view  seems 
to  me  to  be  that  to  the  extent  of  the  pro- 
duce of  the  policy  the  debt  was  to  be  ex- 
tinguished ;  and  in  case  the  question  were 
to  arise,  I  think  the  Court  would  so  have 
held.  In  conclusion,  I  have  found  no  case 
that  is  in  point.  The  present  problem  is 
not  governed  by  authority.  My  view  is 
that,  as  regards  this  policy,  the  transaction 
was  not  one  of  mortgage,  but  of  a  wager- 
ing and  speculative  bargain  to  replace  a 
mortgage  which  in  the  event  that  has 
happened  would  have  been  defunct — a 
bargain  in  which  it  was  clearly  intended 
and  expressly  agreed  that  the  policy  in 
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the  contingency  thafc  has  occurred  never 
was  to  become  Lord  Gompton's.  The  rule 
of  equity  applied  by  Mr.  Justice  North 
does  not,  therefore,  in  my  opinion,  become 
appropriate.  My  brothers,  however,  think 
differently,  and  as  their  knowledge  and 
experience  are  better  than  mine,  I  see  no 
reason  to  be  dissatisfied  that  I  am  in  a 
minority  and  that  their  view  prevails. 

Appeal  dismissed. 


Solicitors— Wilde,  Berger  &  Moore,  for  appel- 
lants ;  H.  T.  Doodle,  lor  respondent. 


Kay,  J.        ^ 

1890.  >      TAYLOR  V.   RUSSBLL. 

June  10, 11,  19.  ) 

Mortgage — Priorities — First  Equitable 
Mortgagee  —  Negligence  —  Tide  Deeds — 
Trustee — Legal  Estate — Getting  in  after 
Notice  of  Prior  Equity — Costs, 

By  indenture  dotted  the  15<A  of  Febrtuiry^ 
1883,  T,  mortgaged  freehold  land  to  the 
plaintiffs,  purporting  to  make  a  title  under 
a  forged  deed  of  eonveya/nce  from  Smith- 
sons^  trustees  dated  the  3rd  of  November^ 
1882.  T,  had  premoudy  mortgaged  other 
property  in  the  same  neighbourhood  to  the 
plaintiffs  under  a  genuine  title  from  Smith- 
sons'  trustees,  and  the  plaintiffs*  solicitor, 
who  acted  for  the  plaintiffs  on  the  former 
occasion,  and  who  on  this  occasion  acted 
for  both  parties,  and  believed  in  T's  honesty, 
required  no  other  abstract  of  title  than  that 
of  the  forged  conveyance,  and  made  no  re- 
quisition as  to  identity  of  the  property. 
The  property  in  1882  in  fact  belonged  to 
Surteet^  trustees,  sulject  {together  with  other 
property  of  greater  value)  to  a  legal  mort- 
gage made  by  them  in  1862  to  LegarcPs 
trustees  ;  but  Surtees'  trustees,  by  indenture 
dated  the  30th  of  January,  1883,  conveyed 
it  to  T,  as  if  free  from  incumbrances,  and 
the  title-deeds,  which,  notwithstanding  the 
mortgage  to  LegardJs  trusses,  had  remained 
in  the  possession  of  Surtees'  trustees,  were 
then  handed  over  to  T.  In  1887  T,  mort- 
gaged the  property  to  the  defendants,  con- 
cealing the  plaint"!  fs*  mortgage,  and  hand- 


ing over  the  genuine  title-deeds  to  the  de- 
fendants. In  1888  the  defendarUs,  having 
heard  of  the  plaintiffs*  mortgage,  induced 
Legard's  trustees  to  reconvey  the  legal  estate 
in  the  property  to  Surtees*  trustees,  who,  in 
turn,  reconvsyed  U  to  the  defendants: — 
Held,  that  Vie  plaintiffs,  who  had  obtained 
a  good  equitable  title  under  their  security, 
had  not  been  guilty  of  negUgenoe  suffidsni 
to  postpone  thai  security  to  the  defendants^ 
security.  Held  also,  that  the  defendants 
cotdd  not,  under  the  circumstances,  rely  on 
the  legal  estate  got  in  after  notice  of  the 
plaintiffs*  security.  Held  also,  that  the 
title-deeds  must  be  delivered  to  the  plaintiffs. 

The  negligence  necessary  to  postpone  the 
first  equitable  m^ortgagee,  in  such  a  easSj 
must  be  so  gross  as  to  render  him  respon- 
sible for  the  fraud  committed  upon  the 
second  mortgagee.  Mere  carelessness  or  want 
of  prudence  is  not  enough. 

The  Northern  Counties  of  England 
Fire  Insurance  Company  v,  Whipp  (53 
Law  J.  Rep.  Chanc.  629 ;  Law  Rep.  26 
Ch.  D.  482)  explained. 

The  costs  of  each  party  were  ordered  to 
be  added  to  their  debts,  but  without  in- 
terest. 

This  wasan  action  by  mortgagees  to  en- 
force their  security.  The  plaintiff  claimed 
priority  as  first  equitable  mortgagees. 
The  defendants,  on  the  other  hand,  sought 
to  postpone  the  plainti£&'  security — ^first, 
on  the  ground  of  negligence;  and,  secondly, 
by  virtue  of  the  legal  estate  now  vested 
in  the  defendants. 

The  material  facts  of  the  case  were 
thus  stated  by  Elay,  J.,  in  his  written 
judgment : — "  In  1881  Toward  had  mort- 
gaged to  the  plainti£&  certain  property  at 
New  Shildon,  in  the  county  of  Durham, 
which  he  had  purchased  from  the  trustees 
of  the  will  of  a  person  named  Smithson. 
On  that  occasion  the  title  was  investi- 
gated, and  amongst  other  requisitions  was 
one  as  to  the  identity  of  the  property 
with  property  held  by  Smithson.  This 
was  answered  rather  vaguely  by  a  state- 
ment to  the  effect  that  it  was  matter  of 
notoriety  in  the  neighbourhood  that  it 
had  been  Smithson's  land. 

"  In  January,  1883,  Toward  applied  to 
the  plaintifGs  for  a  further  advance  of 
2,500^.  on  the  security  of  other  property 
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at  Old  Shildon,  not  quite  a  quarter  of  a 
mile  distant  from  that  he  first  mortgaged, 
and  he  brought  to  the  plaintiffs'  solicitors, 
who  had  acted  in  the  matter  of  the  for- 
mer mortgage,  an  abstract  of  his  title, 
which  purported  to  be  a  conveyance  of 
itke  3rd  of  November,  1882,  by  Smith- 
son's  trustees  to  himself.  On  that  occa- 
sion Toward  stated  that  he  was  content 
that  the  plaintifis'  solicitors  should  act  for 
both  parties,  and  they  accordingly  exa- 
mined the  abstract  with  the  dcNdd,  and 
having  before  dealt  with  Toward,  and  be- 
lieving him  to  be  perfectly  honest,  they 
did  not  make  any  requisition  as  to  the 
identity  of  the  property.  The  transaction 
of  this  mortgage  was  carried  out  by  a 
deed  dated  the  15th  of  February,  1883, 
which  described  the  property  accurately, 
and  was  a  conveyance  by  Toward  as  bene- 
ficial owner,  and  referred  to  the  plan  on 
the  deed  of  the  3rd  of  November,  1882, 
which  deed  was  handed  over  to  the  plain- 
tiffs as  mortgagees.  In  fact,  the  deed  of 
the  3rd  of  November,  1882,  was  a  for- 
gery. The  property  never  belonged  to 
Smithson  or  his  trustees,  but  it  had  be- 
longed to  the  trustees  of  a  person  named 
Surtees.  Those  trustees  had  mortgaged 
it  with  other  property  on  the  19th  of 
November,  1862,  by  a  legal  mortgage  to 
the  trustees  of  one  Legard  for  9,000^., 
but  Toward  had  purchased  it  from  Sur- 
tees's  surviving  trustee,  and  it  had  been 
conveyed  to  him  on  the  30th  of  January, 
1883,  by  a  deed  of  that  date,  which  re- 
cited a  contract  to  seU  to  him  the  fee- 
simple  free  from  encumbrances,  and  con- 
tained the  usual  covenant  that  the  trustee 
conveying  had  not  encumbered  the  pro- 
perty. The  conveying  trustee  was  one  of 
those  who  had  mortgaged  the  property  on 
the  19th  of  November,  1862.  This  deed, 
therefore,  vested  in  Toward  the  equitable 
fee-simple,  with  a  right  to  call  upon  Sur- 
tees's  trustees  for  the  legal  estate  free 
from  encumbrance.  Whatever  estate  and 
rights  in  respect  of  the  property  Toward 
had  when  he  made  the  mortgage  of  the 
15th  of  February,  1883,  of  course  would 
pass  in  equity  by  that  deed  to  the  plain- 
tiffs. 

**  The  defendants'  title  is  under  a  deed 
of  the  20th  of  October,  1887,  by  which 
Toward  mortgaged  the  same  property  to 
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them  for  2,500^.  On  that  occasion  the 
real  title  under  Surtees'  trustees  was  dis- 
closed, and  the  title-deeds  were  handed 
over,  but  Legard's  trustees  did  not  join, 
and  therefore  nothing  passed  except  an 
equitable  estate.  Later,  the  defendants, 
having  become  aware  of  the  mortgage  to 
the  plaintiffs,  induced  Legard's  trustees 
on  the  21st  of  November,  1888,  to  re* 
convey  this  plot  of  land  to  Surtees's  trus- 
tees, they  being  satisfied  with  the  security 
of  the  rest  of  the  property  comprised  in 
their  mortgage,  and  on  the  26th  of  the 
same  month  Surtees's  trustees,  knowing 
of  the  plaintifife'  mortgage,  voluntarily 
conveyed  this  property  to  the  defen- 
dants." 

To  these  facts  it  may  be  added  that  the 
explanation  of  the  way  in  which  the  title- 
deeds  had  remained  in  the  possession  of 
Surtees'  trustees,  notwithstanding  the 
mortgage  to  Legard's  trustees,  appeared  to 
be  that  the  property  was  not  originally 
intended  to  be  included  in  the  mortgage 
to  Legard's  trustees,  but  had  been  so  in- 
cluded inadvertently ;  and  though  so  in- 
cluded, the  title-deeds  had  remained  with 
Surtees'  trustees,  and  were  thus  handed 
over  to  Toward  when  he  purchased  the 
property  in  1883,  the  &ct  that  the  pro- 
perty was  included  in  th^  mortgage  to 
Legard's  trustees  escaping  notice  at  that 
time. 

ffaldaney  Q.(7.,  and  Levett^  for  the  plain- 
tiffs.— By  their  mortgage  of  the  15th  of 
February,^  1883,  the  plcuntiffs,  though  the 
real  title  was  not  disclosed  to  them,  ac- 
quired all  the  estate  conveyed  to  Toward 
on  the  30th  of  January  previous — that  is 
to  say,  the  equitable  fee-simple,  subject 
only  to  the  mortgage  to  Legard's  trustees. 
The  plaintiffs,  as  fii^  equitable  mortgagees, 
are,  therefore,  entitled  to  priority.  They  or 
their  solicitors  were  not,  under  the  cir- 
cumstances, guilty  of  any  negligence  in 
trusting  to  Toward — Roberts  v.  CrofU  (1), 
Hunt  V.  Bbnes  (2),  Dixon  v.  MuckUsUm 
(3),  LloycCa  Banking  Company  v.   Jones 

(1)  2  De  Gex  &  J.  1 ;  21  Beav.  223;  27  Law 
J.  Rep.  Chanc.  220. 

(£)  2  De  Gex,  F.  &  J.  578 ;  30  Law  J.  Rep. 
Chanc.  265. 

(B)  42  Law  J.  Rep.  Chanc.  210;  Law  Rep. 
8  Chanc.  155. 
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^•4),  The  Union  Bank  of  London  v.  Een6 
(5),  and  ffetoiU  v.  Looeemore  (6).  The 
defendants  cannot  strengthen  their  later 
equitable  title  by  obtaining  the  legal  estate 
fix)m  Surtees'  trustees,  who  were  trustees 
of  it  for  the  plaintiffs,  after  notice  of  the 
trust — Harpham  v.  Shacklock  (7),  Sharpies 
Y.  Adams  (8),  and  Saunders  v.  Dehew  (9). 
The  plaintiff,  being  entitled  to  priority, 
are  also  entitled  to  the  possession  of  the 
title-deeds — Newton  v.  Newton  (10). 

Renshaw,  Q.C.y  and  J,  Scott  Fox,  for  the 
defendants. — The  plaintiffs  were  guilty  of 
negligence  in  taking  no  other  abstract  of 
title  than  that  of  the  forged  deed  of  con- 
veyance, which  only  purported  to  be  three 
months  old,  and  in  not  making  proper  en- 
quiries as  to  the  identity  of  the  property. 
Had  they  insisted  either  on  a  proper 
abstract  of  the  earlier  title,  or  on  proper 
evidence  of  identity,  they  would  have  dis- 
covered that  the  property  had  never  be- 
longed to  Smithson,  but  to  Surtees,  and 
the  forgery  would  have  come  to  light,  and 
no  mortgage  would  ever  have  been  made 
to  the  plaintiffs.  As  it  was,  the  plaintiff 
got  their  equitable  title  by  mere  accident, 
and  not  under  the  forged  deed  which  they 
trusted ;  while  the  genuine  title-deeds  were 
left  under  the  control  of  Toward,  who  was 
thus  enabled  to  commit  a  fraud  on  the 
defendants.  This  negligence  would,  we 
submit,  have  sufficed  to  postpone  a  prior 
legal  estate;  but  it  is  certainly  enough  to 
postpone  a  prior  equitable  estate,  which 
will  be  postponed  for  a  degree  of  negli- 
gence less  than  would  be  required  to  post- 
pone a  prior  legal  estate,  as,  for  instance, 
on  the  ground  of  mere  carelessness 
or  want  of  prudence  —  The  Northern 
Counties  of  England  Fire  Insurance  Comr 
pany  v.   Whipp  (11),  Rioe  v.  Rioe  (12), 

(4)  64  Law  J.  Bep.  Ghanc.  931 ;  Law  Kep. 
29  Ch.  D.  221. 

(5)  57  Law  J.  Bep.  Chanc.  1022 ;  Law  Bep. 
89  Ch.  D.  238. 

(6)  9  Hare,  449  ;  21  Law  J.  Bep.  Chanc.  69. 

(7)  Law  Bep.  19  Ch.  D.  207. 

(8)  32  Beav.  213,  216. 

(9)  2  Vern.  21\\9uh  nom.  Sanders  v.  DeUgne, 
Freem.  122. 

(10)  38  Law  J.  Bep.  Chanc.  145 ;  Law  Bep. 
4  Chanc.  143. 

(11)  53  Law  J.  Bep.  Chanc.  629;  Law  Bep. 
26  Ch.  D.  482. 

(12)  2  Drew.  73 ;  23  Law  J.  Bep.  Chanc  289. 


Layard  v.  Maud  (13),  The  National  and 
Provincial  Bank  of  England  v.  Jackson 
(U),  Farrand  v.  Ths  Yorkshire  Banking 
Compamy  Q5),  Hewitt  v.  Loosemore  (6), 
Hunt  V.  Ehnes  (2),  Cclyer  v.  Finch  (16), 
EettUwdL  V.  Watson  (17),  Dixan  v. 
Muckleston  (3),  and  Eeate  v.  PhiUips  (18). 
The  possession  of  the  title-deeds  under 
these  circumstances  will  turn  the  scale  in 
favour  of  the  holder — Rioe  v.  Rioe  (12), 
Layard  v.  Maud  (13),  and  Lloyds  Banking 
Company  v.  Jon^  (4).  Secondly,  the  de- 
fendants are  entitled  to  rely  on  the  legal 
estate,  though  got  in  after  notice  of  ^e 
plaintiffs'  claim  and  without  consideration, 
according  to  the  doctrine  of  tacking — 
Edmunds  v.  Povey  (19),  Sadler  v.  Bush 
(20),  Saunders  v.  Dehew  (9),  Belch^  v. 
BuOer  (21),  and  Gdebom  v.  Alcock  (22), 
where  an  outstanding  term,  which  was 
got  in  after  action  and  without  considera- 
tion, was  held  to  be  a  protection.  The 
doctrine  is  recognised  by  the  Court  of 
Appeal  in  Pilcher  v.  Rawlins  (23),  and  by 
the  Privy  Council  in  Blackwood  v.  The 
London  Chartered  Bank  of  Australia  (24). 
A  legal  mortgagee  releasing  part  of  the 
property  comprised  in  the  security  to  a 
second  equitable  incumbrancer  is  not  a 
trustee  for  a  prior  equitable  incumbrancer 
within  the  authority  of  Harpham  v. 
Shacklock  (7).  That  exception  to  the 
general  rule,  therefore,  does  not  apply  to 
this  case. 

Haldane,Q,C.y  in  reply. — ^First,the  sug- 
gested distinction  between  the  degrees  of 
negligence  sufficient  to  postpone  a  legal 
and  equitable  mortgagee  respectively  is  un- 
sound—Cory V.  Eyre  (25).     Secondly,  this 

(13)  36  Law  J.  Bep.  Chanc.  669 ;  Law  Bep. 
4  £q.  397. 

(14)  Law  Bep.  33  Ch.  D.  1. 

(15)  58Law  J.  Bep.  Chanc.  238;  Law  Bep. 
40  Ch.  D.  182. 

(16)  5  H.L.  Cas.  905. 

(17)  61  Law  J,  Bep.  Chanc.  281 ;  Law  Bep. 
26  Ch.  D.  501. 

(18)  50  Law  J.  Bep.  Chanc.  664;  Law  Bep. 
18  Ch.  D.  560. 

(19)  1  Vem.  187. 

(20)  2  Vem.  30. 

(21)  1  Eden,  623. 

(22)  2  Sim.  552. 

(23)  41  Law  J.  Bep.  Chanc.  485 ;  Law  Bep. 
7  Chanc.  259,  268. 

(24)  43  Law  J.  Bep.  P.C.  25 ;  Law  Bep. 
6  P.C.  92,  111. 

(25)  1  De  Gex,  J.  it  S.  149. 
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is  not  a  case  of  tacking.  Surtees'  trustees, 
having  obtained  the  legal  estate  from 
Legard's  trustees,  were  trustees  of  it  for 
the  persons  who  had  the  best  right  to  call 
for  it — ^that  is,  the  plaintifis — and  the 
defendants,  having  notice  of  this  trust  in 
the  plaintiff'  favour,  could  not  better 
themselves  by  obtaining  the  legal  estate 
from  the  trustees,  even  if  the  latter  had 
not  themselves  had  notice  also — AUen  v. 
Knight  (26). 

Kav,  J. — ^The  plaintiffs  and  defendants 
are  innocent  persons,  one  or  other  of  whom 
must  suffer  for  the  fhtud  of  a  man  named 
Toward.  [His  Lordship  stated  the  fiaxjts 
as  set  out  above,  and  continued:]  The 
property  not  being  sufficient  to  pay  both 
mortgages,  the  question  which  is  to  be 
first  is  important.  It  was  contended 
that  the  plaintiffs'  security  must  be  post- 
poned to  that  of  the  defendants,  not  be- 
cause of  any  act  done  by  the  plaintifi&, 
but  because  they  were  guilty  of  negligence, 
which,  it  was  urged,  was  sufficient  to 
deprive  them  of  i\ie\r  prima  facie  right  to 
priority.  The  argument  rested  mainly  on 
a  distinction  between  the  position  of  a  first 
mortgagee  who  has  an  equitable  estate,  and 
that  of  a  mortgagee  whose  estate  is  legal. 
In  the  latter  case  the  doctrine  of  the 
Court  is  thus  stated  in  Plumb  v.  Fluitt 
(27):  "Nothing  but  fraud  or  gross  and 
voluntary  negligence  in  leaving  the  title- 
deeds  will  oust  the  priority  of  the  legal 
claimant."  This  doctrine  was  accepted  by 
Lord  Eldon  in  Evans  v.  BickneU  (28),  and 
was  restated  in  like  terms  by  Lord  Justice 
Turner  in  Hewitt  v.  Loosemore  (6),  and 
has  always  been  recognised  as  the  un- 
doubted law  on  the  subject.  In  the  last- 
mentioned  case  Lord  Justice  Turner  says, 
in  effect,  that  such  negligence  will  be  im- 
puted to  the  legal  mortgagee  if  he  omits 
all  enquiry  as  to  the  deeds ;  but  not  if  he 
has  enquired,  and  a  reasonable  excuse  is 
given  for  their  non-delivery.  But  it  was 
argued  that  a  much  smaller  amount  of 
negligence  was  sufficient  to  postpone  a 
mortgagee  whose  estate  is  only  equitable. 

(26)  6  Hare,  272;  15  Law  J.  Rep.  Chanc. 
430;  16  Law  J.  Rep.  Chanc.  370. 
.     (27)  2  Anst.  440. 
(28)  6  Ves.  173. 
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That  proposition,  stated  in  other  terms,  is 
that  a  Court  of  equity  would  deprive  a 
mortgagee  of  an  advantage  which  is  less 
than  the  legal  estate,  much  more  readily 
and  easily  than  it  would  deprive  him  of 
the  legal  estate.  From  the  mortgagee's 
point  of  view  it  is  difficult  to  see  any  jus- 
tice or  reasonable  principle  for  this.  He 
says :  "  I  want  my  money ;  whether  you 
take  from  me  the  legal  estate,  or  only  an 
equitable  estate,  the  effect  is  to  me  pre- 
cisely the  same;  you  take  from  me  the 
money  I  have  advanced.  If  I  have  the 
legal  estate,  equity  will  not  deprive  me  of 
my  money  on  the  groimd  of  negligence, 
unless  it  be  'gross  and  wilful.'  Why 
should  it  deprive  me  of  it  for  less  negli- 
gence when  I  have  the  first  equitable 
estate,  which  prima  fade  entitles  me  to 
priority  as  much  as  the  possession  of  the 
legal  estate  would  dol"  The  doctrine, 
however,  it  was  contended,  is  settled  by 
authority;  and  reference  was  made  to 
the  judgment  of  the  Court  of  Appeal  in 
The  Northern  Counties  of  England  Fire 
Insurance  Company  v.  Whipp  (11), 
where  it  is  said,  ''The  question  is  not 
what  circumstances  may,  as  between  two 
equities,  give  priority  to  the  one  over  the 
other,  but  what  circumstances  justify  the 
Court  in  depriving  the  legal  mortgagee  of 
the  benefit  of  the  legal  estate ; "  and  at  page 
494,  "the  Court  will  not  postpone  the 
prior  legal  estate  to  the  subsequent  equit- 
able estate,  on  the  ground  of  any  mere 
carelessness  or  want  of  prudence  on  the 
part  of  the  legal  owner." 

From  these  words,  and  an  observation 
during  the  argument  that  the  case  of 
Waldron  v.  Sloper  (29)  was  a  contest  be- 
tween equitable  incumbrancers,  the  con- 
clusion has  been  drawn  by  the  defendants' 
counsel  that  it  was  the  view  of  the  Court 
of  Appeal  that  gross  negligence  must  be 

•  proved  in  order  to  postpone  the  legal 
mortgagee,  but  that  a  much  less  amount 
of  negligence,  such  as  "  mere  carelessness 
or  want  of  prudence,"  would  suffice  to 
postpone  the  first  of  two  equitable 
mortgagees.  I  do  not  think  that  this  is 
the  true  meaning  of  that  judgment.  The 
Court  was  not  dealing  with  a  contest 
between  two  equitable  mortgagees,  nor 

(29)  1  Drew.  193. 
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attempting  to  define  the  amount  of  neg- 
ligence necessary  in  such  a  case,  but 
merely  emphaisising  the  fact  that  the  estate 
which  it  was  called  upon  to  displace  was 
legal,  and  not  equitable.  No  doubt 
Courts  of  equity  have  always  manifested 
great  reluctance  to  deprive  a  mortgagee 
or  other  purchaser  of  the  legal  estate; 
but  so  they  have  also  when  the  attempt 
has  been  to  displace  the  first  of  two  equit- 
able mortgagees.  I  have  not  found  any 
case  of  authority  in  which  this  has  been 
done  on  the  groimd  of  negligence  that 
was  not  "  gross  " — ^that  is,  so  great  as  to 
make  the  prior  mortgagee  responsible  for 
the  fraud  committed  on  the  subsequent 
mortgagee.  This  seems  to  me  to  be  the 
accurate  statement  of  the  rule  as  between 
two  equitable  mortgagees;  and  for  this 
view  of  the  law  there  is  positive  and  very 
high  authority. 

In  Gory  v.  EyrB  (25)  Lord  Justice  Tur- 
ner says :  "  Questions  of  priority  between 
equitable  incumbrancers  (and  the  incum- 
brances both  of  the  plaintiff  and  of  the 
defendants  in  this  case  are  equitable,  the 
legal  estate  being,  as  has  been  stated,  out- 
standing) are  in  general  governed  by  the 
rule  Qui  prior  est  tempore  potior  est  jure^ 
and  in  determining  cases  depending  on  the 
rule  we  must  of  course  look  at  the  prin- 
ciple on  which  the  rule  is  founded.  It  is 
founded,  so  I  conceive,  on  this  principle, 
that  the  creation  or  declaration  of  a  trust 
vests  an  estate  and  interest  in  the  subject- 
matter  of  the  trust  in  the  person  in  whose 
favour  the  trust  is  created  or  declared. 
Where,  therefore,  it  is  sought,  as  in  the 
present  case,  to  postpone  an  equitable 
title  created  by  declaration  of  trust,  there 
is  an  estate  or  interest  to  be  displaced. 
No  doubt,  there  may  be  cases  so  strong  as 
to  justify  this  being  done,  but  there  can 
be  as  little  doubt  that  a  strong  case  must 
be  required  to  justify  it.  A  vested  state 
or  interest  ought  not  to  be  disturbed  upon 
any  light  grounds." 

In  The  Shropshire  Union  Railways  and 
Canal  Company  v.  The  Queen  (30)  Lord 
Cairns  says :  "  But  I  conceive  it  to  be 
clear  and  undoubted  law,  and  law  the  en- 
forcement of  which  is  required  for  the 
safety  of  mankind,  that  in  order  to  take 

(30)  45  Law  J.  Rep.  Q.B.  SO;  7  Law  Bep. 
E.  k  L  App.  507. 


away  any  preexisting  admitted  equitable 
title,  that  which  is  rdied  upon  for  such  a 
purpose  must  be  shewn  and  proved  by 
those  upon  whom  the  burden  to  shew  and 
prove  it  lies,  and  that  it  must  amount  to 
something  tangible  and  distinct,  something 
which  can  have  the  grave  and  strong 
e£fect  to  accomplish  the  purpose  for  which 
it  is  said  to  have  been  produced." 

In  Roberts  v.  Crofis  (1),  Lord  Cran- 
worth,  dealing  with  a  contest  between 
two  equitable  mortgagees,  says  that  "  the 
former,  when  she  took  her  security,  ac- 
quired a  right  which  was  good  against  all 
other  merely  equitable  claimants,  unless 
she  was  guilty  of  gross  negligence  enabling 
the  mortgagor  to  commit  a  fraud  by  hold- 
ing himself  out  as  unincumbered  holder  of 
the  property." 

In  Dixim  v.  MuchlesUm  (3),  Lord  Sel- 
borne  treats  the  rule,  that  negligence  to 
postpone  the  mortgage  must  be  '*  gross 
and  wilful  negligence  which  in  the  eye  of 
this  Court  amounts  to  fraud,"  as  applic- 
able between  two  equitable'  mortgagees, 
and. he  says  in  effect  that  where  deeds 
were  deposited  which  were  stated  in 
writing  by  the  mortgagor  to  be  the  title- 
deeds  of  a  certain  property  and  to  be  de- 
posited as  security,  whether  those  were  all 
the  deeds  or  only  part  of  the  deeds,  or 
"had  not  been  truly  deeds  relating  to 
that  estate  at  all,  as  between  the  mort- 
gagor who  had  signed  such  a  statement 
and  those  claiming  under  him"  on  the 
one  side,  and  the  mortgagee  on  the  other, 
a  good  equitable  security  would  be  created 
which  they  "  would  be  estopped  firom  at 
any  time  whatever  disputing;"  and  for 
this  his  Lordship  refers,  amongst  other 
cases,  to  Hunter  v.  Ehtus  (2),  Colytr  v. 
Finch  (16),  and  to  the  statement  of  the 
law  in  IiewiU  v.  Loosemore  (6),  all  of 
which  were  cases  of  legal  mortgages. 
These  are  not  obiter  dicta,  but  the  care- 
fully worded  reasons  on  which  some  of  the 
most  eminent  of  modem  Judges  based  their 
decisions  in  the  cases  I  have  referred  to  in 
the  Court  of  Appeal,  in  Chancery,  and  in 
the  House  of  Lords.  Nothing  short  of  a 
decision  of  the  House  of  Lords  can  over- 
rule the  law  so  laid  down. 

Great  reliance  was  placed  in  ai^gument 
upon  the  judgment  in  Rice  v.  Rice  (12), 
where   Yice-Chancellor   Kindersley  bbljs 
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that  '^  in  a  contest  between  persons  having 
only  equitable  interests  priority  of  time  is 
the  ground  of  preference  last  resorted  to/' 
In  that  case  the  claimant  was  a  vendor, 
who  had  conveyed  the  estate  without 
receiving  his  purchase-money,  and  was 
seeking  to  establish  an  equitable  lien  for 
it  against  a  subsequent  mortgagee  by 
deposit  of  the  conve3rance,  which  had  upon 
it  a  receipt  for  the  purchase-money, 
signed  by  the  vendor,  who  had  thus  armed 
the  purchaser  with  the  means  of  commit- 
ting a  fraud  upon  the  depositee.  No  one 
can  object  to  the  decision,  but  the  doctrine 
as  above  stated  by  Vice-chancellor  Kin- 
dersley  has  not  been  accepted.  The  case 
was  cited  in  each  of  those  from  which  I 
have  just  quoted,  and  the  language  used 
by  Lord  Justice  Turner  in  Cory  v.  Eyre 
(25)  seems  expressly  addressed  to  answer 
the  observations  of  Vice-Ohancellor  Kin- 
dersley.  It  has  also  been  remarked  upon 
in  In  re  V&mon  Ewens  ds  Co.  (31)  and  in 
The  Union  Bank  of  England  v.  K^nt  (5). 
In  the  last-mentioned  cases  many  of  the 
decisions  in  contests  between  two  equitable 
mortgagees  are  discussed  and  explained. 
In  each  of  those  decisions  in  which  a 
prior  equitable  mortgagee  was  displaced 
for  negligence,  the  negligence  was  such 
as,  according  to  the  definition  given  in  the 
cases  I  have  referred  to,  would  have  been 
sufficient  to  postpone  a  mortgagee  who 
had  the  legal  estate. 

I  conclude,  therefore,  that  the  negli- 
gence necessary  to  postpone  the  first 
equitable  mortgagee  in  such  a  case  as  the 
present  must  be  so  gross  as  to  render  him 
responsible  for  the  fraud  committed  upon 
the  second  mortgagee. 

The  question  is,  was  there  sufficient 
negligence  in  this  case  on  the  part  of  the 
plaintiffs  1  They  intended  to  have,  and 
had  every  reason  to  believe  they  were 
obtaining,  a  perfectly  good  legal  mortgage. 
If  the  1^^  estate  had  passed  it  would 
have  been  impossible,  I  think,  to  deprive 
them  of  it  at  the  instance  of  the  defen- 
dants. The  negligence  of  which  they  are 
accused  was  omitting  to  make  a  requisition 
as  to  the  property  having  been  at  one  time 
owned  by  Smithson.  If  they  had  done 
this,  it  is  said  the  forgery  of  the  deed  of 

(31)  56  Law  J.  Bcp.  Chanc.  12 ;  Law  Rep. 
33  Ch.  D.  408. 
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the  3rd  of  November,  1882,  would  have 
been  discovered.  But  would  it  ?  If  by 
requisition  is  meant  exhausting  all  means 
of  information  by  applying  to  Smithson's 
trustees,  enquiring  in  the  neighbourhood, 
and  the  like,  that  might  have  been  the 
result.  But  the  requisition  which  a  pur- 
chaser usually  makes  is  a  question  a^ed 
of  the  vendor  or  his  solicitors ;  unless  he 
has  reason  for  suspicion,  it  is  not  usual  to 
do  more,  and  if  he  gets  a  satisfactory 
answer  he  does  not  enquire  further,  and 
he  cannot  be  truly  said  to  be  guilty  of 
gross  negligence  if  he  is  so  satisfied.  In 
this  case  the  mortgagor  had  not  a  sepa- 
rate solicitor;  the  question,  if  asked, 
must  have  been  asked  of  him.  But  it 
was  anticipated,  so  far  as  he  was  con- 
cerned, by  production  of  the  forged  deed, 
which  he  produced  as  genuine,  and  which 
the  plaintiffs'  solicitors  had  no  reason  in 
the  world  to  doubt.  Therefore,  to  my 
mind  this,  if  negligence,  was  not  gross 
negligence — ^was  not  such  negligence  as 
would  have  postponed  the  plaintiffs  if 
the  legal  estate  had  passed  to  them  by 
the  deed  of  mortgage ;  and  was  not  such 
negligence  as  made  them  responsible  in 
the  view  of  a  Court  of  equity  for  the 
fraud  subsequently  committed  by  the 
mortgagor  upon  the  defendants. 

Lord  Selbome,  in  Dixon  v.  MucMeaUm  (3), 
held  that  an  equitable  mortgagee  receiving 
a  parcel  which  the  mortgagor  stated  in 
writing  to  contain  the  title-deeds  of  the 
estate  upon  which  he  by  that  writing 
contracted  to  give  security,  could  not  be 
postponed  to  a  subsequent  mortgagee  by 
deposit  of  the  real  title-deeds.  Even  if 
the  parcel  did  not  contain  any  of  the 
title-deeds,  and  he,  trusting  to  the  mort- 
gagor's statement,  never  examined,  such 
negligence  would  not  be  sufficiently  gross 
to  postpone  him.  That  would  be  greater 
negligence  than  can  be  imputed  to  the 
plaintiffs  in  this  case. 

I  think  myself  bound  by  principle  and 
authority  to  hold  that  the  plaintiffs  can- 
not be  postponed  on  the  ground  of  negli- 
gence. 

Then,  does  the  possession  of  the  title- 
deeds  confer  upon  the  defendants  an  ad- 
vantage in  respect  of  which  they  are  en- 
titled to  plead  that  they  axe  purchasers 
for  value  without  notice  % 
6E 
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There  has  been  some  fluctaation  of 
opinion  on  this  point.  Lord  Cranworth 
in  Colyer  v.  Finch  (16)  says  that  the 
principle  is  not  confinea  to  eases  where 
the  person  who  sets  it  up  has  the  legal 
estate. 

In  Thorpe  v.  Holdaworth  (32)  Vice- 
Chancellor  Giffard  thought  the  question  a 
difficult  one ;  but,  having  established  the 
priority  of  the  first  equitable  mortgagee, 
he  directed  a  sale  to  raise  his  charge,  and 
that  the  second  mortgagee  who  had  the 
deeds  should  produce  them  for  the  pur- 
pose of  such  sale. 

But  in  Newton  v.  Newton  (10),  where 
the  claim  was  to  have  a  trust  fund  of 
2,000^.  raised  out  of  an  estate  in  priority 
to  an  equitable  mortgage  by  deposit  of  the 
mortgage-deed  by  which  the  fund  had 
been  secured  to  the  trustee  who  had  ad- 
vanced the  trust  money  to  the  mortgagor, 
the  Lord  Chancellor  held  that  where  the 
equitable  right  was  established  against  the 
defendants  having  the  deeds,  the  decree 
should  go  on  to  order  them  to  be  delivered 
up,  distinguishing  Walioyn  v.  Lee  (33)  and 
like  cases,  on  the  ground  that  the  sole 
object  in  them  was  to  recover  the  deed 
and  not  to  determine  the  right  to  the 
estate,  but  when  the  right  to  the  estate 
was  decided  it  would  confer  the  right  to 
the  possession  of  the  deeds. 

Ajiother  point  insisted  upon  was  that 
the  legal  estate  which  the  defendants  have 
got  in  will  protect  them  against  the  plain- 
tifiV  claim.  But  if  this  was  obtained  from 
some  one  who  was  trustee  for  the  persons 
beneficially  interested,  and  who  knew  of 
the  plaintiffs'  claim,  it  is  quite  clear  it  will 
not  protect  the  defendants.  I  have 
pointed  out  that  by  the  conveyance  by 
Surtees*  trustees  to  Toward  of  the  30th  of 
January,  1883,  it  appears  that  the  con- 
tract with  them  was  to  convey  the  fee- 
simple  fi*ee  from  incumbrances. 

When  Surtees'  trustees  obtained  the 
legal  estate  after  this  conveyance,  there 
was  a  duty  incumbent  upon  them  to  con- 
vey it  to  Toward,  or  to  the  assign  of 
Toward,  who  had  the  best  right  to  call  for 
it.  In  that  sense  they  were  trustees  for 
such  assign.     Any  conveyance  by  them  to 

(32)  38  Law  J.  Rep.  Chanc.  194 ;  Law  Rep. 
7  £q.  139. 

(33)  9  Ves.  24. 


another  person  would  be  a  breach  of  trust. 
I  have  spoken  of  trustees — I  believe,  in 
fact,  there  was  only  one  trustee  at  the 
time  of  these  transactions. 

In  Harpham  v.  Shacklock  (7)  copyholds 
had  been  mortgaged  in  1850  by  condi- 
tional surrender  without  admittance  to  one 
Peck.  In  1876  the  owner  of  the  equity 
of  redemption  mortgaged  to  Pritchard. 
In  1877  Peck  and  the  owner  mortgaged 
to  Shacklock,  Peck  being  paid  off.  Shack- 
lock deposited  this  mortgage  and  the 
documents  obtained  from  Peck  with  his 
bankers  to  secure  an  advance,  and  about 
the  same  time  he  handed  some  of  the 
other  title-deeds  to  the  plaintiff,  for  whom 
Shacklock  was  trustee  of  the  mortgage  of 
1877.  After  they  knew  of  the  plaintiff's 
claim  the  bankei's  procured  Peck  to  be 
admitted  imder  his  conditional  surrender 
of  1850,  and  he  surrendered  to  them,  and 
they  were  admitted.  In  the  Court  of 
Appeal  Sir  G.  Jessel  said  :  "  Then,  as  re- 
gwls  the  legal  estate,  nothing  is  better 
settled  than  that  you  cannot  make  use  of 
the  doctrine  of  tabula  in  naufragio  by 
getting  in  a  legal  estate  from  the  bare 
trustee  after  you  have  received  notice  of  a 
prior  equitable  claim.  If  Peck  knew  of 
the  claim,  it  was  a  wilful  breach  of  trust  in 
him  to  surrender  to  the  bankers;  if  he 
did  not  know  of  it,  the  banker  did,  and 
knew  that  they  were  inducing  him  to 
commit  a  breach  of  trust  by  getting  him 
to  hand  over  the  legal  estate.  The  appel- 
lants' case  therefore  fails,  and  the  appeal 
must  be  dismissed,  with  costs."  I  must, 
therefore,  hold  that  the  plaintiffs  are  en- 
titled to  priority. 

With  reference  to  costs,  the  case  is  a 
very  hard  one,  and  I  do  not  think  it  right 
to  do  more  than  to  allow  each  party  to  add 
his  costs  to  his  debt,  without  interest  upon 
such  costs. 

There  must  be  a  declaration  that  the 
plaintiffs  have  the  first  charge,  the  usual 
accoimts,  a  decree  for  sale,  and  a  direction 
that  the  costs  be  added  to  the  debt,  but 
without  intei-est,  and  that  the  title- deeds 
be  delivered  to  the  plaintiffs. 

Solicitors— C.  k  S.  Harrison,  for  plaintiffs ;  Iliffe, 
Henley  ic  Co.,  agents  for  Rossell  &  Mackay, 
York,  for  defendants. 


Digitized  by 


Google 


Vol.  69.] 


MICHAELMAS  1889  to  MICHAELMAS  1890. 


763 


NOBTH,  J.  ^  r  / 

1890         /         ''^  BRYANT  AND  MAY  (lIMI- 


May  23.   C    ™^^.  i^PP^^^^^^  M  '^^^ 
Au^jfit  7  3     ^^^^^^  ^f  *  ^^a<^  mark). 

Trade  Mark — Registration  —  Essential 
Particular — Claim  in  Applicationr -Prize 
Medal  —  Distinctive  Device  —  Distinctive 
Label — Patents,  Designs,  and  Trade  Marks 
Acts,  1883  to  1888,  s.  64. 

In  order  to  support  an  application  for 
the  registration  of  a  trade  mark,  it  must  be 
sheum,  not  merely  tha^  the  trade  mark  con- 
sists of  or  contains  an  essential  particular, 
as  defined  by  section  64  of  the  Patents  dsc. 
AcU,  1883  to  1888,  but  that  such  essential 
pofTticular  has  been  claimed  as  such  in  the 
application  in  accordance  loith  the  sam>e 
section, 

A  representation  of  an  exhibition  prize 
medal  is  not  such  a  "  distinctive  device  "  as 
to  be  capaMe  of  constituting  an  essential 
particular,  even  though  no  other  similar 
medal  v>as  grcmted  for  the  same  class  of 
goods  at  the  sa/me  exhibition, 

Semble,  that  a  label  which  contains  only 
eUments  which  are  themselves  incapable  of 
constituting  essential  particulars  is  not,  as 
a  whole,  a  "  distinctive  label "  within  the 
Act,  even  though  those  elements  are  com- 
bined and  arranged  in  a  mawner  which  is 
new  and  has  been  used  by  no  other  trader. 

Motion. 

Messrs.  Bryant  &  May  (Limited),  hav- 
ing obtained  for  their  matches  the  only 
gold  medal  awarded  for  that  class  of  goods 
at  the  exhibition  at  Barcelona  in  1888, 
designed  and  adopted  a  label  for  use  on 
their  boxes  of  matohes  intended  for  sale 
in  Spain.  This  label  consisted  of  a  slip 
of  paper  intended  to  fold  round  the  small 
boxes  of  matches,  with  printed  matter  on 
three  sides  and  nothing  on  the  fourth 
side.  The  upper  portion  of  the  label, 
meant  to  cover  the  front  of  the  box,  had 
on  it  two  representations  of  the  Barcelona 
medal,  obverse  and  reverse,  surmounting 
a  curved  fillet  with  the  words  "  Medalla 
de  Oro,"  and  underneath  the  fillet  were  the 
words  "Exposidon  Universal  de  Barce- 
lona." The  second  portion  of  the  label, 
meant  to  cover  one  of  the  narrow  ends  of 
the  box,  had  on  it  the  words  "  Agente, 
Diego  Martin  Martos,    Malaga."      The 


third  portion  of  the  label,  meant  to  cover 
the  back  of  the  box,  had  on  it  the  words 
"  Bryant  and  May's  Royal  Wax  Vestas, 
London,"  arranged  in  four  lines.  Each  of 
the  three  portions  of  the  label  was  sur- 
rounded by  a  slight  ornamental  border,  and 
had  on  it  other  small  details  of  ornament. 
The  fourth  portion,  a  narrow  one,  was 
left  blank. 

The  label  soon  became  the  subject  of 
imitations  in  Spain,  and  it  was  found  that 
these  could  not  be  prevented  without  re- 
gistration of  the  label  in  Spain,  which, 
again,  could  not  be  obtained  without  pre- 
vious registration  in  England,  the  country 
of  origin.  Accordingly,  on  the  6th  of 
February,  1889,  Bryant  &  May  (Limited) 
applied  to  register  the  label  as  above  de- 
scribed (except  that  the  words  on  the 
second  portion  of  it,  referring  to  the  agent, 
were  struck  out)  as  their  trade  mark  for 
"  wax  vestas,"  in  class  47,  under  the  No. 
86,178.  The  application,  after  amend- 
ment, stated  that  "  the  essential  particular 
of  the  applicants'  *  trade  mark '  is  *  Bryant 
&  May's,'  and  the  general  arrangement  of 
the  label.  They  do  not  claim  any  right 
to  the  exclusive  use  of  any  of  the  words." 

The  application  was  opposed  by  Messrs. 
R.  Bell  &  Co.,  Limited,  match-manufac- 
turers, the  material  ground  of  opposition 
being  that  "  the  proposed  trade  mark  does 
not  contain  the  essential  particulars  re- 
quired by  the  statutes,  and  is  not  distinc- 
tive." To  this  the  applicants  replied  by 
counter-statement  that  the  mark  was  "  a 
distinctive  label  within  the  meaning  of 
the  Patents,  Designs,  and  Trade  Marks 
Acts,  1883  and  1888."  The  evidence  was 
to  the  effect  that  no  other  match  manufiaxj- 
turer  was  using  a  label  similarly  arranged. 

The  matter  was  heard  by  the  Comp- 
troller, who  decided  against  the  applicants, 
whereupon  they  appealed  to  the  Board  of 
Trade,  who  referred  the  appeal  to  the 
Court,  and  the  case  was  now  heard  on 
motion  by  the  applicants  that  the  Comp- 
troller might  be  directed  to  proceed  with 
the  application. 

Cozens-Hardy,  Q,0,,  and  Carpmael,  for 
the  applicants. — ^The  trade  mark  ought  to 
be  admitted  to  registration,  for  it  is  within 
the  definition  contained  in  section  64  of 
the  Patents  Act,  1883,  as  amended  by  the 
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Act  of  1888.  It  is  a  "  distinctive  label," 
both  by  reason  of  the  preeenoe  in  it  of 
the  unique  gold  medal  of  the  Barcelona 
Exhibition,  and  also  as  being,  in  the  ar- 
rangement and  collocation  of  its  parts, 
distinctive.  It  is  not  the  duty  of  the 
Comptroller,  in  dealing  with  applications 
for  registration,  to  look  at  the  elements 
only  of  the  trade  mark  and  to  disregard 
the  whole  combination.  The  proper  course 
is  to  look  at  the  entire  label,  and  if  that 
is  different  from  all  others,  then  there  is  a 
distinctive  label  within  the  Act — In  re 
Christiansen  (1),  In  re  Hudson  (2),  and 
Orr-Ewhig  v.  The  Registrar  of  Trade 
Marks  (3). 

BousjMd,  for  the  opponents. — ^There  is 
nothing  in  this  label  which  complies  with 
the  terms  of  the  Act.  The  medal  is  a 
common  device,  the  words  are  all  common, 
the  name  is  not  printed  in  a  distinctive 
manner,  the  borders  are  of  the  most  ordi- 
nary description,  and  there  is  nothing 
which  can  make  the  label  a  ^^  distinctive 
label " — In  re  Frice^s  Patent  Candle  Com- 
panT/  {Limited)  (4). 

[North,  J. — Is  there  any  evidence  that 
other  match-manufacturers  are  using 
labels  similarly  composed  ?] 

Not  that  they  are  using  labels  which 
contain  similar  arrangements  of  the  same 
elements.  But  that  is  not  necessary.  It 
is  immaterial  whether  other  makers  are  or 
are  not  using  similar  labels,  if  the  label 
applied  for  is  not  distinctive  per  se  and 
apart  from  any  comparison. 

Ingle  Joyce,  for  the  Comptroller. 

Cozetis-Uardy,  Q.C.^  in  reply. — ^What 
distinctiveness  is  required  has  already 
baen  decided  by  the  Court  of  Appeal  in 
In  re  Wood;  Wood  v.  Lambert  (5),  where 
it  was  laid  down  that  this  distinctiveness 
must  consist  in  differentiating  the  goods 
of  one  maker  or  selector  from  those  of  all 
others,  so  that,  if  no  other  maker  is  using 
a  similar  label,  this  must  be  distinctive. 

(1)  3  Pat.  Rep.  54. 

(2)  C5  Law  J.  Rep.  Chanc.  631 ;  Law  Rep. 
32  Ch.  D.  31L 

(3)  48  Law  J.  Rep.  Chanc.  707;  Law  Rep. 
4  App.  Cas.  479. 

(4)  54  Law  J.  Rep.  Chanc.  210;  Law  Rep. 
27  Ch.  D.  681. 

(5)  55  Law  J.  Rep.  Chanc.  877;  Law  Rep. 
32  Ch,  D.  247. 


In  In  re  Prices  Patent  Candle  Company 
{Limited)  (4),  there  was  no  combination  <^ 
numerous  parts  as  here,  bat  only  words 
themselves  not  registrable,  which  did  not 
become  so  by  being  placed  on  a  so-called 
label. 

North,  J.  (on  August  7)  [afber  stating 
the  facts  and  reading  section  64  of  the 
Act  of  1888,  proceeded :]— The  applica- 
tion is  not  within  clause  1  (a),  because, 
although  the  name  ^'Bryant  and  May's" 
does  appear,  it  is  in  the  most  ordinary 
type  possible,  and  there  is  nothing  dis- 
tinctive about  the  way  in  which  it  is 
printed.  The  only  clause  under  which 
the  case  may  come  is  clause  1  (c) :  '^  a  dis- 
tinctive device,  mark,  brand,  heading, 
label,  or  ticket."  Now,  is  this  a  distinc- 
tive device,  mark,  brand,  heading,  label, 
or  ticket  1  One  must  bear  in  mind, 
first  of  all,  that  if  a  trade  mark  contains 
matters  which  are  not  essential,  the  appli- 
cant is  bound,  in  his  application  for  regis- 
tration, to  state  what  the  essential  par- 
ticulars are,  and  to  disclaim  the  others. 
Now,  all  that  the  applicants  have  stated  to 
be  the  essential  particulars  in  their  ap- 
plication ai-e — ^fii^,  the  name,  which  I 
have  pointed  out  is  not  within  the  section 
at  all,  because  the  name  is  not  printed  in 
any  particular  or  distinctive  manner ;  and 
further,  *'  the  general  antmgement  of  the 
label."  There  is  not  a  reference  there  of 
any  sort  whatever  to  what  is  put  forward 
in  the  evidence  as  the  particular  special 
feature — namely,  the  obverse  and  reverse 
of  a  particular  medal,  one  only  of  which 
was  granted  in  this  class  at  a  particular 
exhibition.  That  is  an  entirely  new  claim, 
and  the  description  and  disclaimer  re- 
quired by  the  Act  do  not  refer  to  it.  It 
is  clear  that  to  support  the  application  on 
the  ground  of  the  label  containing  this 
medal  is  to  support  it  on  the  ground  of 
the  label  containing  something  which  has 
not  been  described  as  an  essential  particu- 
lar in  accordance  with  the  Act.  But,  as 
I  pointed  out,  the  only  thing  shewn  on 
the  £ace  of  the  label  itself  which  could  be 
in  any  way  distinctive  is  this  gold  medal 
with  the  words  below  it;  but  it  is 
notorious  that  in  trade  marks  generally 
medals  are  the  commonest  things  possible 
— andy  from  the  exhibits  belore  me,  I  have 
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no  doubt  that  they  are  extremely  oommon 
in  this  particular  trade.  In  my  opinion, 
there  is  nothing  whatever  distinctive  in 
the  back  and  front  view  of  the  modal,  or 
the  descriptive  words  "  Gold  Medal,  Uni- 
versal Exhibition  of  Barcelona/'  which 
accompany  it ;  and  I  think  that  the  Comp- 
troller was  quite  right  in  saying  that  there 
were  no  such  distinctive  particulars. 
Further,  I  find  this,  that  the  very  things 
upon  which  the  applicants  now  rely  as 
being  distinctive  are  not  referred  to  in 
any  way  in  the  application  itself.  In  my 
opinion  the  Comptroller  was  quite  right, 
and  the  appeal  from  him  must  be  dis- 
missed. 


Solicitors— Wilson,  Bristows  &  Carpmael,  for 
applicants;  Ingle,  Ckx>per  &  Holmes,  for 
opponents;  Solicitor  to  Board  of  Trade,  for 
Comptroller. 
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re     ANDEttTON     AND    MIL- 

nbe's  contract. 


CfllTTY,  J. " 

1890. 
August 

Lease — UaiuU  Covenants — Proviso  for 
Re-entry — Conveyancing  Act,  1881,  «.  14. 

The  rule  that  under  an  agreement  for  the 
grant  of  a  lease,  to  contain  the  usual  and 
proper  covenants,  the  proviso  for  re-entry 
by  the  lessor  is  to  he  limited  to  breach  of 
the  covenant  for  payment  of  rent — Hodg- 
kinson  v.  Crowe  (44  Law  J.  Rep. 
Chanc.  680 ;  Law  Rep.  10  Chanc.  622)— m 
unaltered  by  the  Conveyanciiig  Act,  1881, 
s,  14,  although  the  Court  is  thereby  enabled 
to  relieve  against  forfeiture  of  leases  for 
breach  of  covenants  other  than  for  the  pay- 
ment of  rent. 

Adjourned  summons. 

By  an  agreement  of  the  19th  of  Feb- 
ruary, 1890,  made  between  Anderton  of 
the  one  part  and  Milner  of  the  other  part, 
Anderton,  in  consideration  of  230^.,  agreed 
to  grant  to  Milner  a  lease  of  certain 
houses  for  a  term  of  seventy  years  at  an 
annual  ground-rent  of  121.  I2s.,  "and, 
subject  to  the  usual  covenants,  to  insure 
from  loss  by  fire,  repair,  and  pay  rent 
and  all  outgoings  that  may  be  charged  on 


the  property  and  ground,  and  the  lease 
shall  contain  the  usual  and  proper  cove- 
nants hereinbefore  mentioned.'' 

The  lessor  inserted  in  the  lease  the 
covenants  mentioned  in  the  contract — 
namely,  to  pay  rent,  clear  of  land  tax, 
tithe,  and  other  rates ;  to  repair,  keep,  and 
deliver  up  in  repair,  and  permit  the  lessor 
to  enter  and  view  the  state  of  repair,  to 
insure  against  fire,  and  to  register  with 
the  lessor  all  assignments  and  other  dis- 
positions, with  a  proviso  for  re-entry  in 
case  of  non-payment  of  the  yearly  rent, 
and  in  the  event  of  any  breach  being 
made  in  all  or  any  of  the  clauses,  covenants, 
conditions,  and  agreements  thereinbefore 
contained  on  the  part  of  the  lessee  to  be 
observed  and  performed. 

The  lessee  objected  to  the  proviso  for 
re-entry  extending  to  any  of  the  covenants 
other  than  for  the  payment  of  rent,  where- 
upon the  lessor  took  out  this  simimons  for 
the  settlement  and  determination  of  the 
form  of,  and  the  covenants  in  the  lease  to 
be  granted  pursuant  to  the  contract. 

The  matter  having  been  referred  to  one 
of  the  conveyancing  counsel  to  the  Court, 
he  made  the  proviso  for  re-entry  to  ex- 
tend to  the  breach  of  any  of  the  cove- 
nants in  the  lease,  giving  as  his  reason  for 
so  doing  that  the  decision  in  Hodgkinson 
V.  Crowe  (1),  limiting  the  proviso  for  re- 
entry to  non-pajonent  of  rent,  was  based 
on  the  fact  that  the  Court  was  then 
unable  to  grant  relief  against  forfeiture 
on  breach  of  covenant  except  for  payment 
of  rent,  whereas  now,  by  the  Conveyancing 
Act,  1881,  section  14,  relief  could  l« 
granted  in  the  case  of  all  the  covenants 
contained  in  this  lease. 

Percy  Wheeler,  for  the  lessor. — The 
lease  should  stand  as  settled  by  the  con- 
veyancing counsel,  for  the  reasons  given 
by  him. 

He  referred  to  WUkins  v.  Fry  (2)  and 
Hampshire  v.  Wickens  (3). 

D.  L.  Alexander,  for  the  lessee. — The 
law  as  decided  in  Hodgkinson  v.  Crowe 
(1)  is  unaltered  by  section  14  of  the  Con- 

(1)  44  Law  J.  Rep.  Chanc.  680;  Law  Hep. 
10  Chanc.  622. 

(2)  1  Mer.  244. 

(3)  47  Law  J.  fiep,  Chanc.  24S;  Law  Bep. 
7  Ch.  D.  156. 


Digitized  by 


Google 


766 


OHAHCEBY  DIViaiON. 


[N.S. 


In  re  Anderton  and  MUner's  Ccmtraet, 

veyancing  Act,  1881.  Both  in  the  Leases 
and  Sales  of  Settled  Estates  Act  (19  <fe  20 
Vict.  c.  120),  s.  2,  and  in  the  Settled  Land 
Act,  1882,  s.  7,  the  proviso  for  re-entry  is 
to  be  only  upon  non-payment  of  rent. 
[He  was  stopped  by  the  Court.] 

Chitty,  J. — ^The  question  in  this  case 
is  as  to  the  frame  of  a  proviso  for  re-entry 
in  a  lease,  which  has  been  referred  to  the 
conveyancing  counsel  to  be  settled  in  ac- 
cordance with  the  contract  between  the 
parties.  The  contract  is  for  a  lease  of 
some  house  property  for  seventy  years  at 
a  ground-rent  of  12^.  12«.,  with  the  addi- 
tional consideration  of  230^.  paid  by  way 
of  premium — ^in  other  words,  the  contract 
is  in  part  one  of  a  purchase  of  the  term,  and 
in  part  a  taking  at  a  rent.  The  pi:operty 
is  to  be  held  "  subject  to  the  usual  cove- 
nants to  insure  from  loss  by  fire,  repair, 
and  pay  rent  and  all  outgoings  that  may 
be  charged  on  the  property  and  ground, 
the  lease  to  contain  the  usual  and  proper 
covenants  hereinbefore  mentioned."  It 
is  plain,  therefore,  that  the  parties  here 
have  defined  in  more  or  less  precise  lan- 
guage what  are  to  be  considered  to  be 
usual  covenants,  and  beyond  these  no 
covenants  are  to  be  inserted.  The  contract 
does  not  contain  any  mention  as  to  a  pro- 
viso for  re-entry ;  consequently  the  proviso 
to  be  inserted  in  this  lease  must  be  reason- 
able, and  one  which,  according  to  the  course 
of  practice  prevailing  among  conveyancers, 
is  usually  inserted  in  leases  of  this  class. 

Now  this  question  came  before  the  Court 
of  Appeal  m  Chancery  in  the  ca.so  of 
llodgkinaon  v.  Crowe  (1).  Tlie  agreement 
there  was  to  grant  a  mining  lease,  and  the 
lessor  insisted  on  the  insertion  of  a  proviso 
for  re-entry  upon  breach  of  any  of  the  cove- 
nants or  agreements  in  the  lease ;  but  it 
was  held  that  he  was  entitled  to  it  only 
on  non-payment  of  rent.  The  decision 
was  on  a  mining  lease,  but  the  judgment 
proceeded  on  the  general  principle  that  the 
form  of  proviso  claimed  was  neither  usual 
nor  reasonable  in  leases. 

It  is  true  that  among  the  grounds  for 
so  holding  which  were  given  by  Lord  Jus- 
tice James  in  his  judgment  one  is  that  for 
the  breach  of  many  covenants  other  than 
that  for  payment  of  rent  a  Court  of 
equity  could  not  relieve.    This  decision 


was  in  1875,  and,  so  far  as  I  am  aware, 
no  practice  has  arisen  since  then  which 
renders  the  insertion  of  a  proviso  for  re- 
entry on  breach  of  any  covenant  usual. 
Such  a  practice  might,  in  process  of  time, 
arise,  but  the  lessor,  on  whom  the  burden 
lies  of  proving  this,  has  not  done  so.  But 
the  learned  conveyancing  counsel  to  whom 
the  matter  was  sent  suggests  that  the  in- 
sertion of  the  proviso  in  this  form  is  now 
proper  by  reason  of  the  alteration  in  the 
law  made  by  the  Conveyancing  Act,  1881, 
s.  14,  by  which  the  right  of  re-entry  for 
breach  of  covenant  is  enforceable  only 
after  notice  to  the  lessee,  and  after  giving 
him  an  opportunity  of  making  compensa- 
tion for  the  breach,  and,  subject  to  certain 
excepted  cases  which  are  for  the  present 
purpose  immaterial,  the  .Court  is  em- 
powered to  grant  relief.  In  this  state  of 
the  law  a  different  practice  might  con- 
ceivably have  arisen  with  respect  to  the 
proviso  for  re-entry,  and  may  do  so  in  the 
future;  but  that  is  not  the  question 
now ;  it  is  whether  this  change  in  the  law 
made  by  the  Conveyancing  Act  makes  any 
difference  to  the  existing  law  on  the  sub- 
ject of  this  proviso.  I  think  it  does  not. 
Lord  Justice  James  refers  in  his  judg- 
ment to  the  fact  that  the  requirement  as 
to  a  proviso  for  re-entry  contained  in  the 
Leases  and  Sales  of  Settled  Estates  Act  is 
limited  to  the  non-payment  of  rent.  There 
is  a  similar  requirement  in  the  Settled 
Estates  Act,  1877,  a.  4,  and  again  in  the 
Settled  Land  Act,  1882,  s.  7— which  is 
subsequent  in  date  to  the  Conveyancing 
Act.  It  appears,  therefore,  that  the  Legis- 
lature considered  a  proviso  for  re-entry  on 
non-payment  of  rent  to  be  usual  in  leases, 
and  therefore  required  its  insertion  in 
leases  by  limited  owners.  I  may  add  that 
where,  as  in  this  case,  a  premium  is  paid, 
which  is,  in  fact,  a  purchase  pro  tanto  of 
the  term  granted,  it  would  be  a  strong  act 
to  allow  the  insertion  of  a  proviso  for  re- 
entry such  as  would  enable  the  lessor  to 
destroy  the  term  he  has  granted. 

Solicitors— J.  C.  F.  Barficld,  for  respondent; 
Qodden  S.  Hare,  for  applicant. 
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1890.     I  In  re  the  ceown  bank  (li- 
Apiil  30.  C     mitbd).    In  re  o'hallbt. 
Mayl.    ; 

Practice — Contempt  of  Court — Pending 
Petition  for  windi-ng  up  a  Company — 
Newspaper  Comments. 

When  apetition  has  been  presented  for  the 
winding  up  of  a  company,  and,  with  know- 
ledge ofthisfa/ct,  comments  on  the  case  from 
the  point  of  view  of  one  of  the  litigants 
are  published  in  a  neujspaper,  a  contempt 
of  Court  /las  been  committed,  and  the 
responsible  parties  are  liable  to  fne  and 
imprisonment,  even  though  the  conwients 
woidd  not  be  likely  to  affect  tfie  decision  of 
the  Court  on  the  petition. 

Motion. 

On  seven  occasions  in  January  and 
February,  1890,  articles  were  publi^iied  in 
the  Star  newspaper  reflecting  on  the  status 
and  management  of  the  Crown  Bank, 
Limited,  formerly  the  Mid-Northampton- 
shire Bank,  Limited.  Shortly  afterwards 
a  petition  was  presented  by  a  shareholder 
for  the  winding  up  of  the  company,  on 
the  ground  that  the  main  objects  of  the 
company  were  gone.  The  petition  was 
mentioned  to  North,  J.,  on  Saturday, 
the  19th  of  April,  and  was  ordered  to 
stand  over  for  a  week  in  order  that  the 
chairman  of  the  company  and  one  of  the 
directors,  named  Mr.  Gilpin,  might  attend 
for  cross-examination. 

On  Monday,  the  21st  of  April,  the 
following  paragraph  appeared  in  the 
Star  :— 

"  The  Crown  Bank — Letting  Light  in. 

"We  have  repeatedly  directed  atten- 
tion to  this  so-called  bank,  and  we  have 
not  hesitated  to  describe  it  as  a  fraudulent 
concern.  Neither  Mr.  Gilpin  nor  any 
other  person  connected  with  it  has  thought 
fit  to  challenge  that  description,  and  we 
observe  with  much  satisfaction  that  the 
matter  has  now  come  before  the  Courts. 
On  Saturday  a  petition  for  winding  up 
the  bank  was  discussed  in  Mr.  Justice 
North's  Court.  The  petition  is  ordered  to 
stand  over  till  next  Saturday,  when  the 
chairman  of  the  bcmk  and  Mr.  Gilpin  are 
directed  to  attend  for  the  purpose  of  being 
examined.      If  they    are    compelled    to 


make  a  full  statement  as  to  the  affairs  of 
the  bank,  we  shall  have  some  interesting 
revelations." 

The  Court  was  now  moved,  on  behalf  of 
the  Crown  Bank,  Limited,  that  Mr.  W. 
O'Malley,  the  publisher  of  the  Star,  might 
be  committed  to  prison  for  contempt  in 
publishing  the  paragraph  on  the  21st  of 
April,  while  the  winding-up  petition  was 
pending.  Mr.  O'Malley  made  an  affidavit, 
whereby  he  stated  that  his  remarks  had 
been  published  in  the  public  interest,  that 
he  had  no  intention  of  prejudicing  the 
hearing  of  the  petition,  and  that  he  was 
not  aware  that  by  so  doing  he  might  be 
committing  a  contempt  of  Court.  If  the 
Court  considered  that  he  had  committed  a 
contempt,  he  offered  a  humble  apology. 

Cozens-Hardy,  Q.C.,  and  CJiadwyck 
Healey,  for  the  motion. — ^This  is  a  case  in 
which  the  publisher  should  be  committed 
to  prison — Tichbome  v.  Mostyn  (1)  and 
In  re  The  Cheltenham  and  South  Swansea 
Railway  Carriage  and  Waggon  Cowr 
pony  (2). 

Wurtzburg,  contra.  —  The  respondent 
acted  bona  fide,  his  remarks  could  have  no 
effect  on  the  mind  of  the  Judge ;  he  has 
apologised,  and  it  would  be  a  departure 
from  ordinary  practice  to  commit  him  to 
prison — The  Plating  Compcmyv.  Fwrqukar- 
son  (3)  and  The  Metropolitan  Music  Hail 
Company  v.  LaJce  (4). 

Cozene-Hardy,  Q.C.,  in  reply. 

Nobth,  J.,  stated  the  facts,  and  con- 
tinued : — No  one  can  read  the  paragraphs 
which  appeared  in  the  Star  previously  to 
the  presentation  of  the  petition  without 
seeing  that  the  editor  was  put  in  motion 
by  the  applicant,  and  that  he  was  not  e:^- 
pressing  the  independent  opinion  of  an 
impartial  newspaper,  but  was  taking  a 
part  which  he  luiew  to  be  that  of  one  side 
against  the  other.  So  far,  however,  as 
the  earlier  paragraphs  published  before 
the  petition  was  presented  are  concerned, 
their  publication  might  be  the  subject  of 

(1)  Law  Rep.  7  Eq.  66n. 

(2)  38  Law  J.  Rep.  Chanc.  330;  Law  Rep. 
8  Eq.  680. 

(3)  50  Law  J.  Rep.  Chanc.  406 ;  Law  Rep. 
17  Ch.  D.  49. 

(4)  68  Law  J.  Rep.  Chanc.  513. 
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In  re  Crown  Bank, 


an  action  for  libel,  but  could  be  no  con- 
tempt of  Court  But  when,  with  notice 
that  the  petition  had  been  presented,  the 
newspaper  deliberately  took  one  side  in 
the  controversy,  and  took  on  itself  to 
foretell  what  the  result  would  be,  there 
was,  in  my  opinion,  a  gross  contempt  of 
Court.  It  was  doing  what  might  inter- 
fere with  the  course  of  justice.  Whether 
it  actually  would  so  interfere  in  any  case  I 
do  not  know.  Whether  there  is  any 
person  with  a  mind  so  constituted  that  he 
would  be  influenced  by  such  a  paragraph 
in  a  newspaper  of  this  sort  I  cannot  tell. 
The  only  object  for  which  such  a  para- 
graph could  be  inserted  moist  be  to  in- 
fluence persons  who  might  read  it,  and 
induce  them  to  take  one  side.  It  was  not, 
therefore,  an  impartial  statement — even  if 
that  could  be  idlowed — but  it  was  a  de- 
liberate adoption  of  the  view  of  one  of  the 
parties.  I  do  not  think  it  necessary  to 
refer  at  length  to  the  two  authorities 
cited  in  support  of  the  motion.  I  will 
take  a  passage,  cited  in  both,  from  an 
earlier  decision  by  Lord  Hardwicke — 
Roach  V.  HaU  (5) — ^in  which  he  said: 
'*  Nothing  is  more  incumbent  upon  Courts 
of  justice  than  to  preserve  their  proceed- 
ings from  being  misrepresented;  nor  is 
there  anything  of  more  pernicious  conse- 
quence than  to  prejudice  the  minds  of  the 
public  against  persons  concerned  as  parties 
in  causes  before  the  cause  is  finally  heard. 
It  has  always  been  my  opinion,  as  well  as 
the  opinion  of  those  who  have  sat  here 
before  me,  that  such  a  proceeding  ought 
to  be  discountenanced.''  That  view  has, 
both  before  and  since,  always  been  taken 
by  the  Courts,  and,  in  my  opinion,  ought 
to  be  acted  upon  in  this  case.  The  case 
before  me  is  one  entirely  different  from 
the  cases  relied  upon  by  Mr.  Wurtzburg, 
such  as  where  a  newspaper  had  inadver- 
tently admitted  advertisements,  being  ig- 
norant of  the  existence  of  legal  proceedings, 
which  have  no  application  to  a  case  where 
what  is  done  is  done  deliberately.  Under 
the  circumstances  of  this  case  there  has, 
in  my  opinion,  been  a  gross  contempt  of 
Court;  and  I  should  send  the  publisher 
to  prison  if  it  were  not  that  I  do  not  wish 
to  give  him  the  prestige  which  some  foolish 

(5)  2  Atk.  469. 


persons  would  attach  to  a  man  upon  whom 
such  a  sentence  is  passed.  I  order  him  to 
pay  a  fine  of  502.,  and  the  costs  of  these 
proceedings  as  between  solicitor  and  client. 
Whatever  the  conduct  of  the  company 
may  have  been  in  other  respcwts,  I  think 
that  they  were  quite  right  in  bringing 
this  matter  before  the  Court. 


Solicitors— Ooddens   Hare^   for    the  motion; 
Shaen,  Bosooe  &  Co.,  for  respondent. 


SE1TLED  ESTATC8. 


[IN  THE  COURT  OF  APPEAL.] 
Lord  Esher,  M.B. 

LiNDLEY    L.  J.  (  /^  ^  i^BD  WUO^^ 

BOWEN,  L.J. 

1890. 
August  1. 

Settled  La/nd  Acts  Amendment  Aet^ 
1887  (50  dc  51  Vict,  c.  30),  «.  \— Improve- 
ment Rentcharge  —  Redemption  —  Bonue 
to  compensate  Owner  of  Rentcharge  for 
reduced  Rate  of  Interest  on  Reinvestment 
— ApplicaHon  of  Capital  Money  in  Pay- 
ment, 

Where  a  rentcharge  has  been  created 
upon  settled  land  in  pursuance  of  an  Act 
of  Parliament,  with  the  object  of  paying  off 
money  advanced  to  defray  the  eospenses 
of  improvements  authorised  by  the  Settled 
Lcmd  Act,  1882,  tJie  trustees  of  the  settle^ 
ment  may,  upon  the  true  construction  of 
the  1st  section  of  the  Settled  Land  Acts 
Amendment  Act,  1887,  out  of  money  in 
their  hands  which  is  applicable  as  capital 
money  arising  under  the  Settled  Land  Act, 
1882,  properly  pay,  in  addition  to  the 
amount  of  the  unpaid  principal  money,  a 
reasonable  sum  by  way  of  bonus  such  as 
is  necessary  to  redeem  the  rentcharge. 

In  re  Lord  Sudeley's  Settled  Estates 
(57  Law  J.  Rep.  Chanc.  182 ;  Law  Rep. 
37  Ch.  D.  123)  disapproved. 

Appeal  from  an  order  of  North,  J. 

By  an  indenture  of  settlement  dated 
the  10th  of  February,  1870,  the  Earl  of 
Egmont  became  entitled,  on  the  2nd  of 
August,  1874,  to  an  estate  for  life  in  the 
lands  thereby  settled. 

By  virtue  of  various  absolute  orders  of 
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In  re  Lord  Egmow^$  Settled  JSetates,  App, 
the  Indosure  Commissioners  for  England 
and  Wales,  made  in  pinrsuanoe  of  statute 
and  of  subsequent  date  to  the  2nd  of 
August,  1874,  Lord  Egmont  charged  the 
settled  lands  with  terminable  rentcharges 
for  the  purpose  of  repaying  with  interest 
sums  of  money  borrowed  by  him  from  the 
Lands  Improvement  Company  and  the 
Land  Loan  and  Enfranchisement  Company, 
and  expended  upon  the  lands  in  the  erec- 
tion and  alteration  of  &rm  buildings,  the 
drainage  of  &Tm  lands,  the  maMng  of 
farm  roads,  the  grubbing  up  of  incon- 
venient and  wide  hedgerows,  and  the 
erection  of  permanent  iron  fencing,  and 
in  the  payment  of  the  architect's  fees,  the 
Inclosure  Commissioners'  fees,  and  other 
sundry  payments  in  respect  of  these 
works. 

The  rentcharges  were  payable  by  yearly 
instalments  during  fixed  terms  of  years. 
Each  instalment  consisted  in  part  of  prin- 
cipal and  in  part  of  interest,  and  the 
tenant  for  life  was  bound  as  between  him- 
self and  the  remainderman  to  pay  the 
yearly  instalments  during  the  continuance 
of  his  interest. 

The  trustees  of  the  settlement  had  in 
their  hands  money  which  was  liable  to  be 
laid  out  in  the  purchase  of  land,  and 
which,  therefore,  under  the  33rd  section 
of  the  Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  was  applicable  as  capital 
money  arising  under  that  Act,  and  might 
under  the  21st  section  be  expended  in 
payment  for  any  improvement  authorised 
by  the  Act. 

In  these  circumstances  Lord  Egmont 
became  desirous  of  redeeming  the  rent- 
charges  under  the  provisions  of  the  1st 
section  of  the  Settled  Land  Acts  Amend- 
ment Act,  1887  (1),  and  for  this  purpose 

(1)  The  Settled  Land  Acts  Amendment  Act, 
1887  (60  Sc  51  Vict.  c.  30),  provides  by  section  ] , 
•*  Where  any  Improvement  of  a  kind  authorised 
by  the  Act  of  1882  (t.^.,  the  Settled  Land  Act, 
1882,  46  Sc  46  Vict.  o.  38)  haa  been  or  may  be 
made  either  before  or  after  the  passing  of  this 
Act,  and  a  rentcharge,  whether  temporary  or 
perpetnal,  has  been  or  may  be  created  in  pursu- 
ance of  any  Act  of  Parliament  with  the  object 
of  paying  off  any  moneys  advanced  for  the 
purpose  of  defraying  the  expenses  of  such  im- 
provement^ any  capital  money  expended  in  re- 
deeming sucb  rentohaige  or  otherwise  providing 
for  the  payment  thereof,  shall  be  deemed  to  be 
Vol.  69.— Chanc. 
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opened  negotiations  with  the  owners  of 
the  rentcharges,  who  agreed  to  their  re- 
demption upon  the  payment  of  the  unpaid 
principal  moneys,  together  with  a  bonus 
representing  the  difference  between  the 
interest  at  the  rate  of  four  per  cent,  per 
annum  which  was  by  the  agreement  pay- 
able upon  the  amount  of  the  principal 
money  firom  time  to  time  remaining  un- 
paid until  the  termination  of  the  rent- 
charge,  and  the  smaller  rate  of  interest 
they  would  be  able  to  obtain  upon  re-in- 
vestment. 

The  total  sum  so  required  for  redeeming 
the  rentcharges  having  been  ascertained, 
Lord  Egmont  applied  by  originating  sum- 
mons that  it  might  be  declared  that  the 
above-mentioned  charges  upon  the  settled 
lands  were  rentcharges  within  the  mean- 
ing of  the  1st  section  of  the  Settled  Land 
Acts  Amendment  Act,  1887  (1),  and 
that  any  money  from  time  to  time  in  the 
hands  of  the  trustees  of  the  settlement, 
being  capital  money  arising  under  the 
said  Act,  or  applicable  as  such,  might 
properly  be  applied  by  the  trustees  in  the 
redemption  of  such  charges  and  the  balance 
remaining  due  thereon  by  payment  of  the 
total  sum  required  for  redeeming  them. 

Upon  this  summons  an  order  was  made 
in  chambers  that  the  trustees  or  trustee 
of  the  settlement  for  the  time  being  might 
properly,  out  of  moneys  firom  time  to 
time  in  their  hands,  being  capital  money 
applicable  as  capital  money  arising  under 
the  Settled  I^d  Act,  1882,  redeem 
or  otherwise  provide  for  payment  of  so 
much  of  the  instalments  accruing  and  to 
accrue  due  of  the  rentcharges  as  repre- 
sented, or,  by  the  tables  annexed  to  the 
respective  orders  of  the  commissioners 
creating  the  rentcharges,  was  appropri- 
ated to  the  repayment  of  capital  sums. 

Lord  Egmont,  having  obtained  a  certi- 
ficate that  North,  J.,  did  not,  as  the 
matter  had  been  fully  argued  before  him, 
desire  to  hear  fvirther  argiiment,  and  had 
made  an  order  whereby  he  declined  to 
accede  to  the  application  so  far  as  related 
to  the  redemption  of  so  much  of  the  rent- 
charges  as  was  appropriated  to  interest, 
thereupon  appealed. 

applied  in  payment  for  an  improvement  autho- 
rised.by  the  Act  of  1882.*' 
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Tn  re  Lord  Egvumt'i  Mtled  JBftatm,  Affp, 

CrackartUhorpe^  Q»C.,  and  Reginald  Win- 
slow,  for  the  appellant. — ^The  case  of  In  re 
Lord  Suddey's  Settled  Estates  (2)  is  not  in 
point.  In  that  case  the  trustees  had  not 
in  hand  a  sufficient  amount  of  money  to 
redeem  the  rentcharges,  and  it  was  not 
proposed  to  redeem  them,  but  to  proceed 
under  the  alternative  power  given  by  the 
section  and  "  otherwise  provide  for"  them 
by  paying  the  instalments  as  they  became 
due.  As,  however,  each  instalment  be- 
came due,  that  part  of  it  which  consisted 
of  interest  became  a  debt  immediately 
payable  by  the  tenant  for  life,  and  upon 
that  ground,  it  may  be,  could  not  properly 
be  paid  out  of  capital  money.  Here,  how- 
ever, it  is  proposed  to  redeem  the  rent- 
charge,  and  so  once  for  all  extinguish  the 
interest,  and  it  is  submitted  that  the 
bonus,  without  the  payment  of  which  re- 
demption cannot  taJce  place,  is  properly 
payable  out  of  capital.  If  this  be  not  the 
true  construction  of  the  section,  the  Act 
will  be  rendered  wholly  inoperative. 

It  is  to  be  observed  that  in  Lord 
Svdeley^s  Case  (2)  the  summons  did  not 
ask  for  the  payment  of  the  interest  out  of 
capital,  and  in  these  circumstances  it  is 
doubtful  whether  the  point,  although  cer- 
tainly mentioned,  was  fully  argued. 

Onslow,  for  the  trustees  of  the  settle- 
ment.— ^The  trustees  desire  the  opinion  of 
the  Court  as  to  whether  the  bonus  may 
properly  be  paid  out  of  the  capital  money 
in  their  hands.  It  is  suggested  that  the 
word  "redeem"  in  the  section  means 
"  redeem  in  respect  of  the  capital  sum," 
and  that  the  effect  of  the  payment  of  the 
bonus  would  merely  be  to  relieve  the 
tenant  for  life  during  the  next  few  years. 

[BowBN,  L.J. — That  argument  would 
be  of  great  weight  if  it  were  certain 
that  the  tenant  for  life  would  remain  the 
same  during  those  years.  It  must  be 
borne  in  mind  that  he  may  not  live  to  be 
relieved  from  a  single  payment.] 

Lord  Esher,  M.R. — In  this  case  Lord 
Egmont,  the  tenant  for  life  of  certain 
settled  estates^  has  borrowed  money  to 
defray  the  expenses  of  improvements  made 
upon  them,  and  which,  it  is  not  disputed, 


(2)  57  Law  J.  Rep.  Chanc.  182 ;  Law  Rep. 
37  Ch.  D.  123. 


are  of  a  kind  authcnrified  by  the  Settled 
Land  Act,  1882.  To  pay  off  the  money 
so  advanced,  terminable  rentcharges  were 
created,  in  pursuance  of  the  Improvement 
of  Land  Act,  1864,  and  other  Acts,  con- 
sisting of  yearly  payments  extending  over 
fixed  terms  of  years,  each  payment  being, 
as  to  part  thereof,  a  repayment  of  a  certain 
amount  of  principal  money,  and  as  to  the 
remainder  a  payment  of  interest,  so  as  in 
time  to  pay  off  the  whole  amount.  Lord 
Egmont  has  for  a  series  of  years  paid  these 
rentcharges,  but  now  desires  to  have 
them  redeemed  by  the  trustees  of  the 
settlement  under  the  1st  section  of  the 
Settled  Land  Acts  Amendment  Act,  1887 
(60  &  51  Yict.  c.  30),  out  of  money  in 
their  hands  applicable  as  capital  money. 
The  trustees  are  not  unwilling  to  accede  to 
his  wishes,  but  they  have  doubts  as  to 
whether  they  can  properly  redeem  the 
rentcharges  on  the  terms  proposed,  and 
consequently  ask  the  advice  of  the  Court 
upon  the  point.  Mr.  Justice  North  al- 
lowed the  redemption  as  £su*  as  he  con- 
sidered he  had  power  to  do  so,  but  he 
thought  himself  restrained  to  some  extent 
by  the  decision  of  Mr.  Justice  Kay  in  In 
re  Lord  Svddey's  Settled  Estates  (2) ;  and 
so  decided  that  the  trustees  might  pro- 
perly redeem  so  much  of  the  instalments 
of  the  rentcharges  as  represented  capital 
sums,  but  declined  to  allow  the  payment 
of  a  further  sum,  which  has  be^  called 
a  bonus.  The  Land  Commissioners  are 
satisfied  with  the  security  which  they 
hold,  and  have  no  desire  for  redemp- 
tion; but  they  are  willing  to  accept  im- 
mediate redemption  upon  the  payment 
of  a  sum  or  bonus '  representing  the  dif- 
ference between  the  amount  of  interest 
they  would  receive  if  the  money  were  paid 
by  annual  instalments,  and  the  interest 
they  are  likely  to  get  if  they  take  the 
money  now  and  invest  it  in  other  securi- 
ties. In  other  words,  this  means  that 
they  are  willing  that  the  rentcharge 
should  be  redeemed  at  a  certain  prioeu 
The  words  of  the  1st  section  of  the  Settled 
Land  Act,  1887,  are  that  "any  capital 
money  expended  in  redeeming  such  rent- 
charge,  or  otherwise  providing  for  the  pay- 
ment thereof,  shall  be  deemed  to  be  applied 
in  payment  for  an  improvement  autho- 
rised by  the  Act  of  1882."     Now  this 
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money,  including  the  bonus,  is  the  money 
which  the  person  to  whom  the  rentchaxge 
is  payable  will  take  to  redeem  it ;  and  in  my 
judgment,  therefore,  taking  the  words  in 
their  ordinary  meaning,  it  is  money  which 
has  to  be  expended  in  redeeming  the  rent- 
charge,  if  it  is  to  be  redeemed ;  and  the 
case  fidls  directly  within  the  words  of  the 
section. 

Was,  however,  Mr.  Justice  North  cor- 
rect in  saying  that  he  was  restrained  from 
allowing  the  trustees  to  pay  this  money 
by  the  case  of  In  re  Lord  Sudeley's  Setil&d 
Estates  (2).  1  think  not.  That  was  not 
a  case  of  redemption  at  all.  There  the 
tenant  for  life  asked — not  in  the  summons, 
but  by  counsel  appearing  for  him  upon 
the  summons — ^that  the  trustees  might 
pay  the  instalments  as  and  when  they 
became  due,  and  Mr.  Justice  Kay  was  of 
opinion  that  that  was  equivalent  to  asking 
that  the  interest  should  be  paid  when  it  had 
become  due,  and  was  already  a  debt  pay- 
able by  the  tenant  for  life.  This  he  did 
not  tlunk  it  right  that  the  trustees  should 
pay ;  but  whether  he  was  right  or  not  in 
that  conclusion  does  not  affect  this  case. 
I  am  inclined  to  think  that  Mr.  Justice 
Kay  took,  perhaps,  too  strict  a  view  of  the 
Act  of  Parliament,  and  that,  if  what  he 
was  requested  to  do  did  not  come  within 
the  meaning  of  the  word  "redeem,"  it 
might  possibly  have  been  brought  within 
the  purview  of  the  alternative  words,  and 
be  considered  to  be  "  otherwise  providing 
for  the  payment  thereof."  The  decision  is, 
I  think,  one  with  which,  if  it  came  before 
me,  I  could  not  agree ;  but  whether  that  be 
so  or  not,  it  does  not  affect  this  case  at 
all.  I  think,  therefore,  that  Mr.  Justice 
North  had  power  to  allow,  and  should 
have  allowed,  the  trustees  to  pay  that  part 
of  the  redemption  money  which  consisted 
of  bonus. 

If  the  trustees  desire  to  have  the 
amount  to  be  paid  decided,  the  summons 
must  be  referred  back  to  Mr.  Justice 
North's  Court  for  the  chief  clerk  to  en- 
quire into  that  matter. 

LiHDLET,  L.  J. — This  case  turns  upon  the 
construction  of  the  1st  section  of  the  Settled 
Land  Acts  Amendment  Act,  1887  (50  k  51 
Vict.  c.  30).  ThatAct  was  passed  to  remedy 
a  defect  disclosed  in  the  Settled  Land  Act, 


1882,  by  the  case  of  In  re  KruUcJihuU'a 
Settled  Estate  (3),  in  which  it  was  decided 
that  incumbrances  affecting  the  inherit- 
ance created  under '  the  Lands  Drain- 
age and  Improvement  Acts  could  not, 
under  the  Settled  Land  Act,  1882,  be  paid 
off"  out  of  the  capital  of  the  settled  estates. 
The  words  of  the  Act  of  1887  are  very 
wide.  No  distinction  is  drawn  between 
rentcharges  which  are  redeemable  by  con- 
tract and  those  which  are  not.  The  sec- 
tion applies  equally  to  both.  In  this  case 
we  are  asked  to  apply  it  to  one  which  is 
not  redeemable  by  contract,  so  that  the 
lender  of  the  money  is  not  obliged  to  take 
it  back  again  except,  as  agreed  upon,  by 
annual  instalments.  In  order  to  redeem 
the  rentcharge,  therefore,  it  is  necessary 
to  come  to  terms  with  the  lender.  He  is 
quite  willing  to  accept  redemption,  but 
stipulates,  quite  reasonably,  to  be  paid 
something  for  the  loss  which  he  will  suffer 
by  not  being  able  to  put  out  his  money 
again  on  such  advantageous  terms.  If 
the  lender  wants  to  extort  an  unreasonable 
sum  on  this  ground,  it  would  of  course  be 
the  duty  of  trustees  to  refuse  to  entertain 
the  matter.  If  they  are  in  doubt,  then 
they  can  come  to  the  Court  and  ask  its 
sanction.  But  if  the  lender  asks  a  reason- 
able sum,  then,  as  the  object  of  the  section 
is  clearly  to  enable  capital  moneys  to  be 
expended  in  redeeming  rentcharges,  that 
reasonable  sum  must  be  paid,  unless  the 
section  is  to  remain  a  dead  letter. 

But  it  is  said  that  this  view  is  not  in 
accordance  with  the  decision  in  In  re 
Sudeltnfs  SetOed  Estates  (2).  That  case  is 
rather  peculiar,  because  there  the  sum- 
mons did  not  aak  for  more  than  the  pay- 
ment of  that  part  of  each  instalment 
which  represented  capital;  and  it  was 
only  in  the  course  of  the  argument  that 
the  larger  order  for  the  payment  of  each 
instalment  in  full  was  asked  for,  and  I 
agree  with  the  Master  of  the  Rolls  in 
thinking  that  Mr.  Justice  Kay  took  too 
limited  a  view  in  that  case.  The  section 
speaks  of  "otherwise  providing  for  the 
payment  thereof" — that  is,  of  the  rent- 
charge.  But  the  rentcharge  consists  of 
the  payment  of  a  certain  sum  yearly,  and 

(3)  64  I/aw  J.  Bep.  Chanc.  1168;  Law  Bep. 
29  Gh.  D.  588. 
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it  is,  in  my  opinion,  too  limited  a  view  to 
take  of  the  Act  to  say  that  it  does  not 
authorise  the  application  of  capital  money 
to  provide  for  the  payment  of  this  yearly 
sum.  I  think,  therefore,  that  this  appeal 
must  be  allowed,  and  that  we  ought  to  say 
that  a  reasonable  sum  by  way  of  bonus  — 
such  as  is  necessary  to  redeem  the  rent- 
charge — is  properly  payable  out  of  the 
capital  money  in  the  hands  of  the  trustees. 
In  case  the  parties  difler  as  to  what  is  a 
reasonable  sum,  that  matter  must  be  re- 
feired  to  chambers  for  determination. 

BowKN,  L.J. — I  am  of  the  same  opinion. 
Appeal  ctUotoed. 


Solicitors— H.  T.  Boodle,  for  applicant ;   Frere, 
Forster  &  Co.,  for  trustees  of  settlement. 


North,  J.      ^ 

1890.  /  THE  ATTORNEY-GBNERAL 

July  3,  8,  9,  10.  t  V.  morgan. 

August  6.      ) 

Royal  Mine  —  Gold  Mine  —  Mines  of 
Copper^  Iron,  or  Lead — Rights  of  Crown — 
1  WiU,  (&  Mary,  -c.  30.  a.  4;  6  Witt,  ^ 
Maaryj  c.  6.  88.  2  and  3. 

Section  2  of  the  Act  6  Will.  &  Mary, 
c,  6,  provides  that  the  owner  of  any  mine, 
wherein  any  ore  shall  be  found  or  wrotiglU, 
omd  in  which  there  is  copper,  iron,  or  had, 
may  hold  and  enjoy,  a/nd  continue  in  pos- 
session of,  and  dig  and  work  the  same  viine 
and  ore,  notwithsta/nding  that  such  mine  or 
ore  shaU  be  claimed  to  be  a  royal  mine. 
Section  3  of  the  same  Act  provides  tluU  the 
Crown  may  have  the  ore  of  any  such  mine, 
paying  to  Vie  owner  of  the  said  mine  wherein 
such  ore  shall  be  found,  within  iliirty  days 
after  the  said  ere  shall  be  raised  and  laid 
upon  the  banks  oftlie  said  mine,  cmd  before 
the  sam^  be  removed  from  thence,  for  all 
ore  *^  washt,  made  clean,  and  merchantable," 
where  there  is  copper,  iron,  or  lead,  certain 
specified  rates  per  ton.  And,  in  default  of 
payment  of  such  respective  smns,  it  shall  be 
lawful  for  the  owner  of  the  said  mine 


wherein  such  ore  shaU  be  found,  to  seU  cmd 
dispose  of  the  said  ore  to  his  own  uses : — 
Held,  that  the  true  object  of  the  Act  was  to 
secure  to  the  subject  the  copper,  iron,  and 
lead  ores  found  in  his  soil,  or  thefvU  value 
thereof  as  fxed  by  section  3  ;  cmd,  at  the 
same  time,  to  secure  to  the  Crown  {if  it 
chose  to  take  it)  aU  the  gold  and  silver  found 
in  the  mine,  paying  the  value  of  the  copper^ 
iron,  or  lead  ores,  which  accompanied  ity  (U 
the  specified  rates. 

The  defendant  was  the  owner  of  a  mine 
in  Wales,  which  he  was  working  for  gold^ 
amd  which  he  daimed  the  right  to  work 
without  paying  any  royalty  to  the  Grown, 
The  defendamt  had  never  worked  the  mine 
as  a  copper,  lead,  or  iron  mine;  and  no 
one  had  ever  so  described  it: — Keldj first, 
that  the  defendant,  therefore,  was  not  unth- 
in  the  protection  of  the  Act ;  secondly,  that, 
even  if  he  tjoas,  as  he  had  only  offered  to  the 
Crown  quartz  rock  in  the  rough  state,  and 
not  ore  ^^  washt,  made  dean,  and  merchant 
able,"  there  had  been  no  default  of  the  Crown 
in  payment  of  the  statutory  price  ;  amd  that 
the  defendant,  therefore,  was  not  entitled 
"  to  sell  cmd  dispose  of  the  ore  for  his  own 
use"  unthout paying  a  royalty. 

Action  with  witnesses. 

On  the  20th  of  October,  1887,  the  de- 
fendant, Mr.  Pritchard  Morgan,  M.P., 
took  from  Mr.  Chidlaw  Boberts,  the  owner 
of  Gwynfynydd  Farm,  in  the  county  of 
Merioneth,  a  lease  of  the  mines,  veins  and 
seams  of  copper  ore,  lead  ore,  gold  and  gold 
ore,  and  other  metal  ores  and  minerals  on 
the  farm  for  a  term  of  thirty  years,  subject 
to  the  rights  of  the  Crown,  and  the  rents, 
royalties,  and  covenants  mentioned  in  the 
lease;  and  he  soon  afterwards  began  to 
work  and  develop  the  Gwynfynydd  mine, 
spending  considerable  sums  of  money  in 
providing  the  necessary  plant  and  ma- 
chinery. 

On  the  26th  of  April,  1888,  the  writ  in 
this  action  was  issued. 

On  the  4th  of  May  the  Court  granted 
an  interlocutory  injunction  restraining  the 
defendant  from  removing  gold  from  the 
Gwynfynydd  mine,  and  from  certain  other 
lands  (known  as  Cwmhesian  and  Dol- 
frwnog),  without  the  licence  of  the  Crown ; 
but  the  order  was  not  to  prevent  the 
defendant  from  bringing  the  quarti  rock 
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Attorney- General  v.  Morgcm, 
to  the  surfisu^,  and  doing  what  was  neces- 
sary to  extract  the  ore  therefrom. 

On  the  7th  of  May  the  Morgan  Gold 
Mining  Company  (Ldmited)  was  registered, 
of  which  the  defendant  was  the  promoter, 
and  in  which  he  is  a  very  large  shareholder. 

On  the  8th  of  June  the  Crown  granted 
a  lease  or  licence  to  Mr.  Chidlaw  Roberts, 
authorising  him  to  work  the  gold  at  a 
royalty  of  one  thirtieth.  That  was  after- 
wards assigned  to  the  company ;  and  the 
company  had  been  ever  since  working 
under  it,  paying  to  the  Crown  the  amount 
payable,  by  way  of  royalty,  in  respect 
of  gold  subsequently  produced.  Shortly 
afterwards  the  defendant  assigned  all  his 
interest  in  the  Gwynfynydd  mine  to  the 
company. 

On  the  10th  of  January,  1889,  the 
statement  of  claim  was  delivered.  It 
alleged  that  the  defendant  was,  and  had 
for  some  time  previous  to  the  commence- 
ment of  the  action  been  working  the 
Gwynfynydd  mine;  that  the  gold  was 
found  in  quartz  rock;  that  some  thousands 
of  tons  of  quartz  had  been  raised  by  the 
defendant  in  his  mining  operations,  part 
of  which  had  been  crushed,  and  the  rest 
was  stacked  awaiting  treatment ;  that  a 
considerable  quantity  of  gold  had  already 
been  extracted  and  removed  from  the 
works ;  and  that  the  operations  were  still 
proceeding.  It  also  alleged  that  the  mines 
so  being  worked  by  the  defendant  were 
royal  mines,  and  as  such  were,  with  all 
gold  and  silver  found  therein,  the  property 
of  her  Majesty  the  Queen  in  right  of  her 
Crown ;  and  that  no  licence  to  work  any 
part  of  the  mines  had,  up  to  that  date, 
been  granted  by  the  Crown  to  the  defen- 
dant. And  it  claimed  an  injunction  to 
restrain  the  defendant,  his  agents,  ser- 
vants, and  workmen,  from  raising,  getting, 
selling,  or  removing  from  the  Gwynfynydd 
mine  (and  certain  other  named  mines) 
any  gold  or  gold  ore  or  quartz  or  other 
substances  containing  gold,  the  produce  of 
the  said  mine  or  lands,  without  the  licence 
of  the  Commissioners  of  her  Majesty's 
Woods  and  Forests.  It  also  claimed  an 
account  and  payment  by  the  defendants  of 
the  value  of  all  gold  got  by  the  defendant 
from  the  mine  since  the  31st  of  December, 
1887. 

On  the  18th  of  March,  1889,  the  state- 
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ment  of  defence  was  delivered.  The'' de- 
fendant did  not  admit  that  the  mines 
were  royal  mines,  or  that  they  were,  with 
all  gold  and  silver  found  therein,  the  pro- 
perty of  her  Majesty  in  right  of  her 
Crown.  "  The  defendant  is  a  subject  of 
the  Crown,  and  is,  or  was,  when  working 
the  mine,  the  owner  or  proprietor  of  the 
mine  aforesaid,  and  within  the  said  mines 
gold  and  silver  or  one  of  them  has  been 
discovered,  and  there  is  also  copper,  iron, 
and  lead,  and  the  defendant  is  entitled 
to  hold  and  enjoy  and  work  the  same, 
whether  such  mines  are  royal  mines  or 
not,  in  accordance  with  the  provisions  of 
the  statutes  in  that  behalf  made  and  pro- 
vided. The  defendant  has  always  been, 
and  is  now  ready  and  willing,  and  hereby 
offers  to  permit  the  Crown  to  have  all 
gold  and  i^ver  ore  raised  and  laid  upon 
the  bank  and  not  yet  removed  on  payment 
of  the  sums  in  that  behalf  provided  by 
the  said  statutes.  The  defendant,  before 
action  brought,  offered  to  let  the  Crown 
have  the  said  ore  upon  the  terms  afore- 
said. As  to  any  ore  raised  and  laid  upon 
the  bank  and  heretofore  removed,  the 
defendant  says  that  the  Crown  did  not 
pay,  or  offer  to  pay,  for  the  same  within 
thirty  days  after  the  same  had  been  raised 
and  laid  upon  the  bank."  The  last  para- 
graph of  the  defence  was  as  follows : 
"  The  defendant  denies  that  any  gold  or 
silver  removed  or  about  to  be  removed  by 
the  defendant  frt)m  the  mines  aforesaid  is 
the  property  of  her  Majesty,  or  has  been 
or  mil  be  taken  by  the  defendant  without 
any  lawful  authority." 

In  the  opinion  of  the  Court  the  evi- 
dence shewed  that  the  substance  brought 
up  from  the  Gwynfynydd  mine  was 
quartz  rock  worked  in  lodes  or  veins ; 
that  the  principal  vein  in  the  mine 
averaged  about  15  feet  in  breadth ;  that 
in  some  places  the  quartz  was  extremely 
rich  in  gold,  that  in  other  places  the  gold 
was  disseminated  through  the  quartz  in 
visible  specks  or  grains ;  but  that  in  the 
greater  portion  of  the  quartz  rock  the  gold 
was  too  small  in  quantity  to  be  detected 
by  the  naked  eye.  The  evidence  shewed 
that  the  quartz  also  contained  small  quan- 
tities of  galena  or  sulphuret  of  lead,  of 
copper  and  iron  pyrites,  of  blende  or  sul- 
plude  of  zinc,  and  various  other  minerals. 
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When  the  quartz  was  brought  to  the  sur- 
face it  was  often  stacked  upon  the  land 
for  some  time  before  being  sent  to  the 
mills  ;  but  it  was  sometimes  sent  there  at 
once,  and  there  dealt  with  by  the  methods 
ordinarily  adopted  for  gold  mining. 

Section  4  of  the  Act  1  Will.  &  Mary,  c. 
30,  is  as  follows  :  "  Provided  also,  and  be 
it  further  enacted  by  the  authority  afore- 
said, that  no  mine  of  copper,  tin,  iron,  or 
lead  shall  hereafter  be  adjudged,  reputed, 
or  taken  to  be  a  royal  mine,  although 
gold  or  silver  may  be  extracted  out  of  the 
same."  The  rest  of  the  Act  was  repealed 
by  the  Statute  Law  Revision  Act,  1867. 

The  sections  of  the  Act  5  Will.  <fe 
Mary,  c.  6,  entitled  "  an  Act  to  prevent 
disputes  and  controversies  concerning 
mines,"  on  the  true  construction  of  which 
the  argument  in  great  measure  turned, 
are  fully  stated  in  the  judgment. 

The  Attorney -GeTieral,  ffiggina,  Q.C., 
and  Vaughan  Hawkins,  for  the  plaintiff. — 
In  the  time  of  Queen  Elizabeth,  the  right 
of  the  Crown  extended  not  only  to  all 
gold  and  silver,  but  also  to  all  baser 
metals  containing  any  gold  or  silver  even 
in  the  lands  of  a  subject — The  Case  of 
Mines  (1).  In  that  case  it  was  held  that 
a  mine  which  was  indisputably  a  copper 
mine,  and  workable  only  as  such,  belonged 
to  the  Crown,  because  there  was  in  the 
ore  some  portion  of  gold  and  silver  (2). 

In  the  year  1640  the  law  was  that 
wherever  the  gold  in  a  mine  exceeded  in 
value  the  expense  of  getting,  it  was  a 
royal  mine ;  and  the  baser  metal  as  well 
as  the  gold  belonged  to  the  Crown — 
"  opinion  of  fifteen  leading  counsel "  (3). 
Where  the  real  object  of  working  a  mine 
is  to  procure  gold,  and  where  gold  is 
being  procured,  the  mine  is  a  gold  mine, 
and  as  such  a  royal  mine,  although  the 
ore  may  contain  in  addition  to  gold  one 
or  more  of  the  baser  metals. 

It  is  clear  on  the  evidence  that  the 
Gwynfynydd  mine  was  worked  by  defen- 
dant for  the  sole  purpose  of  getting  gold, 
and  was  not  worked  for  other  minerals. 

They  referred  to  Stephen's  Blackstone 
(3rd  ed.),  vol.  2,  pp.  533  and  534. 

(1)  1  Plowden,  310. 

(2)  Balnbridge  on  Mines  (4th  ed),  p.  127. 

(3)  Ibid.  p.  129. 


The  defendant  in  person, — ^The  plain- 
tiff's evidence  admits  that  all  the  ore 
found  in  this  mine  contains  one  or  more 
of  the  four  specified  base  metals,  at  any  rate 
in  small  quantities ;  and,  therefore,  on  the 
true  construction  of  the  Acts  of  Will.  & 
Mary,  this  cannot  be  a  royal  mine.  Sec- 
tion 2  of  the  later  Act  provides  that  an 
owner  of  any  mine  "wherein  any  ore  now 
is,  or  hereafter  shall  be  discovered,"  "and 
in  which  there  is  copper,  iron,  or  lead," 
may  hold  and  enjoy  the  same  mine  and 
ore — ^that  is  to  say,  shall  be  owner  of  the 
mine  and  whatever  is  found  there,  be  it 
gold  or  silver,  "notwithstanding  such 
mine  shall  be  pretended  to  be  a  royal 
mine." 

Then  comes  section  3,  as  a  redemption 
clause,  to  enable  the  Crown  to  buy  back 
the  mine  (if  it  should  prove  exceedingly 
rich)  at  a  certain  fixed  price  per  ton, 
being  the  market  price  of  the  day  for  the 
four  specified  ores. 

[North,  J. — ^That  is  for  ore  "washt, 
made  clean,  and  merchantable,"  not  for 
simply  washing  a  piece  of  quartz  rock  and 
raising  it  to  the  sur&ce.] 

He  also  referred  to  Johnson's  Die- 
tionary,  "  Ore,"  Professor  Crookes  on  Gold 
Ores,  and  CcimrCs  Gold  Rocks  of  Great 
Britain  and  Ireland. 

T.  L,  Wilkinson  watched  the  case  on 
behalf  of  the  company. 

ffigginSy  Q.C,  was  only  called  upon  to 
reply  ajs  to  the  construction  of  the  two 
Acts  of  Will.  &  Mary. 

Iligginsj  Q.C.y  in  reply. — ^The  general 
intention  of  the  second  Act  was  to  deal 
with  copper,  tin,  iron,  or  lead  mines,  and 
with  no  other  mines.  By  section  2  no 
mere  claim  of  the  Crown  by  virtue  of  its 
prerogative  was  to  disentitle  a  person 
from  working  what  was  feirly  (say)  a 
copper  mine,  although  gold  might  be  ex- 
tracted from  it.  Then  the  plam  meaning 
of  section  3  is  this :  It  is  the  duty  of  the 
subject  to  make  the  ore  "washt,  made 
clean,  and  merchantable ; "  and  then,  if 
the  Crown  think  it  worth  while  to  come 
in,  the  Crown  can  do  so  and  pay  for 
the  copper  ore  at  the  price  fixed  by  the 
section,  and  if  there  were  a  considerable 
quantity  of  gold  the  Crown  would  have 
the  benefit  of  the  gold. 

At  the  close  of  the  argument,  jadg- 
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ment  was  reserved;  and  on  the  6th  of 
August,    NoBTH,   J,,  gave  judgment  as 
follows : — 

The  only  question  to  be  decided  in 
this  action  is  by  whom  the  costs  have 
to  be  borne,  as  the  defendant  has,  since 
it  commenced,  sold  all  his  interest  in 
the  principal  mine  to  a  company,  which 
has  fix>m  the  first  held  a  Hcence  from 
the  Crown,  and  has  duly  paid  and  is  pay- 
ing royalty  thereunder.  But  for  this 
purpose  it  is  necessary  to  consider  the 
points  in  dispute  between  the  Attorney- 
General  and  the  defendant  with  regard  to 
the  mines  of  gold  and  silver,  or  royal 
mines  as  they  are  called.  The  existence 
of  gold  in  this  country  has  long  been 
known,  and  for  many  centimes  the  search 
for  it  has  been  prosecuted  from  time  to 
time  in  various  parts  of  England,  Scot- 
land, Wales,  and  Ireliand,  with  more  or 
less  success  among  the  gold-bearing  dis- 
tricts. The  neighbourhood  of  Dolgelly,  in 
Merionethshire,  has  long  had  a  high  repu- 
tation, the  presence  of  auriferous  lodes  or 
veins  there  has  been  distinctly  ascertained, 
and  gold  has  been  sought  there  by  various 
adventurers  from  time  to  time,  though,  if 
we  may  judge  from  the  intermittent  cha- 
racter of  the  workings,  without  any  great 
commercial  success.  Various  sums  of 
money  are  proved  to  have  been  paid  from 
time  to  time  to  the  Receiver  of  the  Crown 
in  respect  of  gold  so  worked.  Among  such 
workings  are  those  known  as  the  Gwynfy- 
nydd  mine,  in  a  farm  of  that  name  in  the 
Mawddach  Valley,  in  the  county  of  Merio- 
neth. The  defendant,  in  a  letter  of  the 
22nd  of  April,  1888,  states  that  this  mine 
has  been  worked  for  gold  by  the  Mawddach 
Gold  Mining  Company  for  a  great  number 
of  years.  In  the  years  1864,  1865,  and 
1870,  various  small  sums  were  paid  to  the 
Crown  Receiver  as  royalty  for  gold  ob- 
tained there.  The  defendant  had  known 
the  country  in  question  for  many  years ; 
and,  not  daunted  by  the  failures  of  his 
predecessors,  he  entertained  a  confident 
hope,  which  the  results  seem  to  justify, 
that  gold  could  be  got  there  in  remunera- 
tive quantities;  and  on  the  20th  of 
October,  1887,  he  took  a  lease  from  Mr. 
Chidlaw  Roberts  of  the  Gwynfynydd  mine 
for  thirty  years,  subject  to  the  rights  of 
the  Crown ;  and  he  commenced  forthwith 


to  work  and  develop  the  mine  and  spend 
considerable  sums  in  so  doing,  and  pro- 
viding the  necessary  plant  and  machinery. 
This  having  been  brought  to  the  notice  of 
the  Commissioners  of  Woods,  Forests,  and 
Lands  Revenue,  in  whom  aU  the  here- 
ditary revenues  of  the  Crown  are  now 
vested  for  the  use  of  the  public,  a  corre- 
spondence ensued  to  which  it  is  now  ne- 
cessary to  refer. 

[His  Lordship,  after  referring  to  the 
correspondence  which  passed  between  the 
defendant  and  the  officials  of  the  Woods 
and  Forests  department  between  the  6th 
of  January,  1888,  and  the  issue  of  the 
writ ;  and  particularly  to  a  letter  of  the 
2nd  of  February,  1888,  from  Mr.  Sowray, 
of  that  department,  to  the  defendant,  in 
which  he  says :  "  The  Crown  Receiver  for 
Wales  will  be  instructed  to  apply  to  you 
for  the  Crown  royalty,  which  will  be  1  /30th 
of  the  value  of  the  gold  " ;  and  to  another 
letter  from  Mr.  Sowray,  of  the  21st  of 
April,  1888,  in  which  he  says:  "You 
state  that  you  are  desirous  that  the  position 
of  the  Crown  and  yourself  in  regard  to 
the  working  of  the  Gwynfynydd  gold 
mine  should  be  thoroughly  defined ;  you, 
in  effect,  deny  the  right  of  the  Crown  or 
its  officers  or  servants  to  have  access  to 
the  mine,  and  you  request  Mr.  Culley  to 
instruct  Mr.  Bowen  (the  Crown  Receiver) 
to  make  a  formal  demand  to  enter  upon 
your  land  so  as  to  enable  you  to  fight  the 
question  as  to  whether  or  not  the  Crown 
would  be  trespassing  upon  your  property. 
Mr.  Culley  quite  agrees  with  you  that  it 
is  time  the  position  of  the  Crown  and 
yourself  in  regard  to  the  Gwynfynydd 
gold  mine  was  settled ;  but  he  thinks  that 
there  is  more  to  settle  than  the  mere 
question  of  access  for  the  Crown  and  its 
tenants,  (fee.;  there  is  the  question  of 
whether,  in  the  absence  of  any  authority 
from  the  Crown,  you  are  justified  in  per- 
sisting in  raising,  extracting,  and  removing 
from  your  property  gold  which  does  not 
belong  to  you  but  to  the  Crown,"  and, 
after  referring  to  the  nature  of  the  quartz 
brought  up  from  the  Gwynfynydd  mines, 
and  describing  the  methods  adopted  by 
the  defendant  for  obtaining  the  gold,  con- 
tinued :]  In  the  result  it  is  quite  clear 
that  there  has  not  been,  and  is  not,  any 
mining  or  working  for  lead,  copper,   ox;^ 
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iron ;  and  that  none  of  these  metals  has 
been  obtained,  except  in  such  very  small 
quantities  as  to  be  entirely  without  value. 
On  these  facts,  I  have  no  difficulty  at  all 
in  coming  to  the  conclusion  that  the  mine 
is  a  gold  mine,  and  nothing  else.  The 
defendant  himself  paid  a  royalty  to  the 
Crown  for  working  it.  He  sold  it  as  a 
gold  mine  to  the  company  which  he  had 
promoted  to  purchase  it.  The  company 
so  formed  to  buy  and  to  work  it  was 
called  the    Morgan   Gold   Mining  Com- 

Cy.  It  has  worked  for  gold  alone,  and 
paid  a  royalty  thereon,  and  has  sold 
gold  only ;  and  they  have,  in  feict,  found 
nothing  else  except  in  such  small  quanti- 
ties as  above  mentioned.  The  suggestion 
that  the  mine  is  worked  for  other  minerals 
as  well  as  gold  is  a  fiction. 

The  law  with  respect  to  the  right  of  the 
Crown  in  mines  does  not  present  any 
serious  difficulty.  It  seems  probable  that 
at  one  time  the  right  to  all  mines,  even  in 
the  land  of  a  subject,  was  vested  in  the 
Crown,  but  that  in  the  course  of  years  the 
right  to  get  all  baser  metals  in  his  land 
was  conceded  to  the  subject  who  owned 
such  land  (except  in  certain  portions  of 
the  kingdom,  with  which  we  are  not  now 
concerned).  In  this  concession,  however, 
no  royal  mines  or  mines  of  gold  and 
silver  were  included,  and  such  mines 
have  firom  the  first  always  been,  and 
still  are,  the  exclusive  property  of  the 
Crown,  as  part  of  the  Royal  prero- 
gative. The  defendant  remarked  with 
severity  on  the  hardship  of  the  Crown 
claiming  the  gold  which  is  found  in  the 
land  of  the  subject  and  belongs  to  him. 
But  it  does  not  belong  to  him,  and  he  has 
no  right  to  touch  it  without  authority 
from  the  Crown,  except  so  &r  as  he 
acquires  such  right  under  the  statutes 
which  I  will  presently  refer  to.  These 
comments  have  no  foundation.  The  well- 
established  rights  of  the  Crown  to  all  gold 
and  silver  extend  not  only  to  those  metals 
themselves  foimd  in  a  comparatively  pure 
state,  but  also  to  all  other  ores  and  sub- 
stances containing  gold ;  and  in  the  great 
Case  of  Mines  (1),  before  the  twelve  Judges 
in  the  reign  of  Queen  Elizabeth,  in  the 
year  1568,  it  was  decided  authoritatively 
by  all  the  Judges  and  Barons  that  by  the 
law  all  mines  of  gold  and  silver  within 


the  reahn,  whether  they  be  in  the  lands  of 
the  Queen  or  of  subjects,  belong  to  the 
Queen  by  prerogative,  with  liberty  to  dig 
and  carry  away  the  ores  thereof  and  with 
other  such  incidents  thereto  as  are  neces- 
sary to  be  used  for  the  getting  of  the  ore ; 
and,  further  on,  it  was  agreed  unanimously 
by  nine  out  of  the  twelve  Judges  that  if 
the  gold  or  silver  in  the  base  metal  in  the 
land  of  a  subject  be  of  less  value  than  the 
base  metal  is,  as  well  the  base  metal  as 
the  gold  or  silver  in  it  belong  by  preroga- 
tive to  the  Crown,  with  liberty  to  dig  fop 
it,  and  to  put  it  upon  the  land  of  the 
subject,  and  to  carry  it  away  from  thence ; 
and  in  such  case  it  shall  be  called  a  mine 
royal,  for  the  records  do  not  make  any 
distinction  herein,  but  they  are  general, 
and  prove  that  all  ores  or  mines  of  copper 
and  other  base  metal  containing  or  bearing 
gold  or  silver  belong  to  the  king.  And 
it  was  accordingly  held  in  that  case  that  a 
large  quantity  of  copper  ore  from  a  copper 
mine  belonged  to  the  Crown,  because  it 
contained  some  gold  and  silver,  and  that 
the  mine  was  a  royal  mine.  Three  of  the 
Judges  seem  to  have  taken  the  view  that 
this  might  have  been  otherwise,  and  that 
the  mine  would  not  have  been  royal  if  it 
had  been  proved  that  the  value  of  the 
copper  had  exceeded  the  value  of  the  gold 
and  silver  contained  in  it ;  but  this  was 
opposed  to  the  view  of  the  other  nine 
Judges,  and  has  never  been  adopted,  and, 
having  regard  to  the  facts  which  I  have 
stated,  has  no  bearing  on  the  present  case. 
Subsequent  to  that  decision,  divers  ques- 
tions arose  as  to  the  proportion  which  the 
gold  or  silver  should  bear  to  the  baser 
metal  containing  it  in  order  to  make  the 
mine  a  royal  mine;  and  in  the  year  1641 
an  opinion  was  signed  by  fifteen  eminent 
counsel  to  the  effect  that  if  the  value  of 
the  gold  or  silver  when  extracted  from 
the  biser  metal  was  more  than  the  charge 
of  refining  it,  or  was  worth  more  than  the 
base  metal  spent  in  refining  it,  the  mine 
was  royal,  and  the  baser  metal,  as  well  as 
the  gold  and  silver  therein,  belonged  to 
the  Crown ;  otherwise  not ;  and  this  view 
seems  to  have  been  extensively  acted  on. 
As,  however,  trade  and  commerce  increased 
and  the  products  of  mines  were  in  greater 
demand,  the  metallic  ores  were  more 
extensively  sought  for  than  before.     At 
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the  same  time,  the  greater  skill  and  re- 
seaivh  expended  in  the  treatment  of  such 
ores  when  got  disclosed  the  &£t  that  gold 
and  silver  could  be  extracted  with  profit 
firom  ores  in  which  they  were  previously 
not  known  to  exist;  and  as  this  might, 
and  often  did,  give  rise  to  a  claim  to  the 
whole  mine  as  a  royal  mine,  the  search  for 
valuable  mines  of  the  baser  metals  and 
the  working  of  them  when  ascertained  to 
exist  was  seriously  impeded  and  discour- 
aged. The  desire  to  mitigate  this  evil  led 
to  the  passing  of  two  Acts  in  the  reign  of 
William  and  Mary,  upon  which  the  only 
part  of  the  defendant's  case  which  has  any 
substance  is  founded. 

The  first  of  these  Acts,  the  1  Will.  & 
Mary,  c.  30,  passed  in  the  year  1688, 
recited  an  Act  of  Henry  4,  by  which  what 
was  called  the  craft  of  multiplying  silver 
and  gold  was  made  a  felony ;  and  it  then, 
in  section  1,  recited  as  follows :  "  And 
whereas  since  the  making  of  the  said 
statute  divers  persons  have  by  their  study, 
industry,  and  learning  arrived  to  great 
skill  and  perfection  in  the  art  of  melting 
and  refinmg  of  metals,  and  otherwise  im- 
proving them  and  their  ores  (which  very 
much  abound  within  this  realm),  and  ex- 
tracting gold  and  silver  out  of  the  same ; 
but  dare  not  exercise  their  said  skill  within 
this  reklm  for  fear  of  falling  under  the 
penalty  of  the  said  statute,  but  exercise 
the  said  art  in  foreign  parts  to  the  great 
loss  and  detriment  of  this  realm."  And 
the  Act  then  proceeded,  by  the  2nd  sec- 
tion, to  repeal  the  aforesaid  sentence  in 
the  Act  of  Henry  4.  The  3rd  section 
then  provided  "that  all  the  gold  and  silver 
that  shall  be  extracted  by  the  aforesaid 
art  of  melting  and  refining  of  metals  and 
otherwise  improving  of  them  and  their 
ores  as  before  set  forth,  be  from  hence- 
forth employed  for  no  other  use  or  uses 
whatsoever,  but  for  the  increase  of  moneys, 
and  that  the  place  hereby  appointed  for 
the  disposal  thereof  shall  be  their  Majesties' 
Mint  within  the  Tower  of  London;  at 
which  place  they  are  to  receive  the  full 
and  true  value  for  their  gold  and  silver  so 
extracted  fix>m  time  to  time  according  to 
the  assay  and  business  thereof;  and  so  for 
any  greater  or  lesser  weight,  and  that 
none  of  that  metal  of  gold  and  silver  so 
refined  and  e2ctracted  be  permitted  to  be 
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used  or  disposed  of  in  any  other  place  or 
places  within  their  Majesties'  kingdoms 
and  dominions."  This  section  was  repealed 
in  the  year  1867;  but  it  may  still  be 
looked  at,  in  my  opinion,  so  far  as  it  throws 
any  light  on  the  construction  of  the  Act 
of  which  it  was  an  important  part.  The 
defendant  contends  that  the  provision  that 
the  person  giving  up  the  gold  and  silver 
to  the  Mint  is  to  receive  the  fuU  and  true 
value  thereof  is  inconsistent  with  the 
right  of  the  Crown  to  any  part  of  it  as  a 
royalty ;  but  it  is  nothing  of  the  kind. 
The  fact  that  the  man  who  has  to  take 
gold  and  silver  to  the  Mint  and  leave  it 
there  is  to  receive  the  full  and  true  value 
of  what  he  so  leaves  has  nothing  to  do 
with  his  title  to  it,  or  the  terms  upon  or 
the  obligations  under  which  he  acquired 
it.  If,  but  for  this  section,  such  person 
would  have  had  to  pay  a  royalty,  the  sec- 
tion no  more  reheves  him  from  paying  it 
than  it  would  confer  a  good  title  to  the 
gold  on  a  thief  who  had  stolen  it.  The 
4th  section  of  that  Act,  which  is  still  un- 
repealed, runs  as  follows :  "  Provided  also, 
and  be  it  further  enacted  by  the  authority 
aforesaid,  that  no  mine  of  copper,  tin, 
iron,  or  lead  shall  hereafter  be  adjudged, 
reputed,  or  taken  to  be  a  royal  mine, 
although  gold  or  silver  may  be  extracted 
out  of  the  same."  It  is  difficult  to  ascer- 
tain from  the  language  used  what  was  the 
exact  aim  or  object  of  the  framers  of  that 
section.  It  required  explanation,  which 
it  received  five  years  later ;  but  it  clearly 
does  not,  as  it  stands,  assist  the  defendant 
in  the  present  case,  for  no  one  contends 
that  the  Gwynfynydd  mine  can  be  de- 
scribed fisiirly  as  a  mine  of  copper,  tin,  iron, 
or  lead.  In  the  year  1693  another  Act, 
the  5th  Will.  &  Mary,  c.  6,  was  passed. 
It  is  intituled  "  an  Act  to  prevent  disputes 
and  controversies  concerning  royal  mines." 
It  recites  the  4th  section  of  the  previous 
Act,  which  I  have  just  read,  and  then 
proceeds  as  follows :  "  But,  notwithstand- 
ing the  good  provision  by  the  said  statute 
to  prevent  the  discouraging  their  Majesties' 
good  subjects  who  have  mines  of  copper, 
tin,  iron,  or  lead  in  their  soils,  from  digging 
and  opening  the  same,  many  doubts  and 
questions  have  arisen  upon  the  statute 
whereby  great  suits  and  troubles  have 
arisen  to  many  owners  and  proprietors  of 
5G 
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.  such  mines,  wherefore  for  the  better  ex- 
.  planation  of  the  said  statute  be  it  enaxited," 
and  then,  to  read  this  somewhat  shortly, 
"that  all  and  every  person  or  persons 
being  subjects  of  the  Crown  of  England, 
bodies  politic  or  corporate  that  now  are  or 
hereafter  shall  be  the  owner  or  owners, 
proprietor  or  proprietors,  of  any  mine  or 
mines  within  the  kingdom  of  England  or 
dominion  of  Wales  ....  wherein  any 
ore  now  is  or  hereafter  shall  be  discovered, 
opened,  foimd,  or  wrought,  and  in  which 
there  is  copper,  tin,  iron,  or  lead,  shall  and 
may  hold  and  enjoy  the  same  mine  or 
mines  and  ore,  and  continue  in  the  pos- 
session thereof,  and  dig  and  work  the  said 
mine  or  mines  or  ore,  notwithstanding 
that  such  mine  or  mines  or  ore  shall  be 
pretended  or  claimed  to  be  a  royal  mine 
or  royal  mines,  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding."  Then 
came  section  3,  which  provided  "that 
their  Majesties,  their  heirs  and  suc- 
cessors, and  all  claiming  any  royal 
mines  under  them,  shall  and  may  have 
the  ore  of  any  such  mine  or  mines  in  any 
part  of  the  said  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-on- 
Tweed  (other  than  tin  ore  in  the  counties 
of  Devon  and  Cornwall),  paying  to  the 
proprietors  or  owners  of  the  said  mine  or 
mines  wherein  such  ore  is  or  shall  be 
found  within  thirty  days  after  the  said 
ore  is  or  shall  be  raised  and  laid  upon  the 
banks  of  the  said  mine  or  mines,  and 
before  the  same  be  removed  from  thence, 
the  rates  following — ^that  is  to  say,  for  all 
ore  washt  and  made  clean  and  merchant- 
able wherein  is  copper,  the  rate  of  16Z. 
per  ton;  and  for  dl  ore  washt,  made 
clean,  and  merchantable  wherein  there  is 
tin,  the  rate  of  40*.  per  ton ;  and  for  all 
ore  washt,  made  clean,  and  merchantable 
wherein  there  is  iron,  the  rate  of  40^.  per 
ton ;  and  for  all  ore  washt,  made  clean, 
and  merchantable  where  there  is  lead,  the 
rate  of  9^.  per  ton."  By  a  subsequent 
Act  of  55  Geo.  3,  the  rate  for  lead 
was  altered  to  251.  per  ton;  the  other 
rates  still  remain  as  originally  fixed.  The 
defendant  suggests  that  the  rates  here 
named  were  the  market  prices  of  the  time 
for  ores  of  lead,  copper,  iron,  and  tin. 
This  can  hardly  be  quite  correct,  as  not 
only  would  market  prices  vary  from  day 


to  day,  but  different  ores  of  the  same 
metal  would  vary  in  value ;  but  probably 
they  were  prices  fixed  at  such  sums  as  it 
was  considered  would  secure  the  subject, 
under  all  probable  circumstances,  the  full 
value  of  the  copper,  tin,  iron,  or  lead,  in 
the  ore  the  Crown  elected  to  take  from 
him  under  the  statute.  The  principal 
argument  of  the  defendant  was  based  upon 
the  2nd  section  of  the  Act.  He  con- 
tends that  it  differs  altogether  in  language 
from  the  4th  section  of  the  prior  Act, 
which  dealt  with  mines  of  copper,  tin,  iron, 
and  lead  ;  whereas  the  latter  Act  speaks 
of  the  proprietor  of  any  mine  wherein  any 
ore  is  found  in  which  there  is  copper,  tin, 
iron,  or  lead,  and  authorises  him  to  work 
such  mine  or  ore.  And  then  the  defen- 
dant says  he  and  his  company  are  pro- 
prietors of  a  mine — namely,  the  Gwynfy- 
nydd  mine — ^in  which  ore,  namely,  aurifer- 
ous quartz  or  gold  ore,  is  found,  in  which 
there  is  copper,  iron,  and  lead,  and  he 
claims  the  right  to  work  it  under  the 
statute.  In  my  opinion,  after  a  careful 
consideration  of  the  letter  and  spirit  of 
that  statute,  this  is  not  its  true  construction. 
The  earlier  Act  merely  deals  with  mines 
of  copper,  tin,  iron,  or  lead,  and  does  not 
refer  to  any  gold  or  silver  mine,  or  to  any 
mine  or  ore  of  any  base  metal  other  than 
tin,  copper,  iron,  and  lead.  It  does  not, 
for  instance,  refer  to  any  mine  or  ore  of 
zinc,  though  blende  is  very  often  found  to 
be  highly  auriferous,  and  actually  is  found 
in  the  Gwynfynydd  mine  itself  in  that 
condition.  In  fact,  the  report  to  which  I 
have  already  particularly  referred  speaks 
of  the  peculiarly  kindly  influence  which 
the  presence  of  blende  has,  and  the  gold- 
bearing  character  of  the  stone,  and  says 
that  some  of  this  blende  is  extraordinarily 
rich  in  gold,  which,  in  some  cases,  was  as 
much  as  one-third  of  the  total  weight. 
So  far,  therefore,  as  zinc  is  concerned,  the 
law  was  not  altered  by  the  earlier  statute. 
The  preamble  of  the  second  Act  states 
that  the  object  of  the  first  Act  was  to  pre- 
vent discouraging  subjects  who  had  copper, 
tin,  iron,  or  lead  in  their  soils  from  work- 
ing the  same,  and  that  doubts  and  questions 
had  arisen  upon  the  statute  whereby  suits 
and  troubles  had  arisen  to  the  owners  and 
proprietors  of  such  mines,  and  it  recites 
in  the  title  that  the  Act  was  intended  to 
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prevent  such  disputes  and  controversies. 
We  have  it,  therefore,  that  the  owners 
and  proprietors  of  such  mines  were  the 
persons  prejudiced  by  the  existing  state  of 
things  for  which  the  Act  proposed  to  find 
a  remedy.  The  next  thing  to  be  noticed 
is  that  the  Act  is  expressly  stated  to  be 
for  the  better  explanation  of  the  former 
statute,  that  is,  of  the  recited  section  of  it, 
namely,  the  4th.  It  does  not  purport 
to  be  an  addition  to  or  explanation  of  it, 
so  as  to  apply  it  to  persons  and  things  not 
affected  by  the  former  statute;  but  is 
merely  an  explanation  of  it,  though,  no 
doubt,  it  suppUes  new  details  as  to  the 
mode  in  which  its  object  was  to  be  accom- 
plished. The  2nd  section  then  provides 
that  the  persons  thereby  authorised  to 
work  a  mine  or  mines  of  ore  may  do  so 
"  notwithstanding  that  such  mine  or  mines 
or  ore  shall  be  pretended  or  claimed  to  be 
a  royal  mine  or  royal  mines."  The  alle- 
gation that  the  mine  or  ore  is  royal  is 
not  to  prevent  the  working,  whether  such 
allegation  be  well  founded  or  not.  If  on 
subsequent  working  it  turns  out  that  the 
mine  or  ore  does  not  contain  gold  or  silver, 
then  the  Crown's  claim  has  no  foundation, 
and  the  subject's  right  to  work  it  is  clear. 
In  that  case  no  protection  is  required,  and 
the  Act  does  not  confer  any.  The  Act 
only  appUes  to  cases  where  gold  or  silver 
does  exist  in  the  mine  or  ore  worked; 
and,  in  such  cases,  protection  is  conferred 
on  persons  working  under  that  section. 
The  title  to  the  Act  bears  out  this  view, 
as  it  refers  to  "disputes  or  controversies 
concerning  royal  mines,"  not  concerning 
mines  found  not  to  be  royal.  The  words 
of  the  Act  are  :  The  owner  or  proprietor 
"  of  any  mine  wherein  any  ore  shall  be 
discovered,  opened,  found  or  wrought,  and 
in  which  there  is  copper,  tin,  iron,  or 
lead."  No  ore  not  containing  one  of  those 
four  metals  is  within  this  Act  at  all, 
whether  such  ore  be  gold  or  silver,  or  of 
zinc  or  other  base  metal.  Suppose,  how- 
ever, that  with  the  gold  ore  or  zinc  ore 
some  copper,  iron,  or  lead  is  found,  but 
merely  in  such  trivial  quantities  as  not  to 
be  worth  working,  are  these  Acts  intended 
to  apply  to  such  a  case  %  The  existence  of 
those  metals  under  such  circumstances 
would  not  make  the  mine  a  copper,  iron, 
or  lead    mine,   or    bring   its    proprietor 
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among  the  class  of  persons  intended  to  be 
benefited  by  the  Acts.  The  mine  would 
be  called  a  gold  or  zinc  mine  and  nothing 
else.  The  case  I  have  to  put  as  to  zinc  is 
not  an  imaginary  one,  for  a  reference  to 
Dana  and  other  standard  works  on  Miner- 
alogy shews  that  blende  almost  always 
contains  iron,  and  is  generally  associated 
with  lead  or  copper,  or  both ;  and  if  such  a 
case  is  within  the  Acts,  how  is  the  pro- 
teotion  given  to  the  Crown  to  be  worked 
out?  In  the  hypothetical  case  I  am 
putting  the  ore  is  zinc  ore,  containing 
gold  and  also  small  quantities  of  copper, 
or  iron  and  lead,  or  two  or  one  of  them ; 
assuming  the  gold  to  be  worth  extracting, 
the  Crown  may  elect  to  take  the  ore 
imder  the  3rd  section,  paying  I6Z.  a  ton 
for  it  if  it  contains  copper,  or  2Z.  a  ton  if 
it  contains  iron,  or  25Z.  a  ton  if  it  contains 
lead.  Is  the  Crown  to  take  and  pay  for 
the  blende  in  question,  without  regaurd  to 
what  its  own  value  may  be,  at  2^.  a  ton  if 
it  contains  a  small  quantity  of  iron ;  but 
to  pay  16Z.  a  ton  for  the  blende  if  it  has 
a  sniall  admixture  of  copper;  or  25/.  a 
ton  for  the  blende  if  it  contains  a 
little  lead  %  Such  a  result  is  what  would 
follow  if  the  construction  of  the  statute 
contended  for  by  the  defendant  is  a  true 
one;  but  such  a  result  is  absurd,  and  a 
statute  is  not  to  be  so  construed  ajs  to  lead 
to  an  absurdity  if  any  other  reasonable 
construction  can  be  placed  upon  it.  To 
revert  to  the  actual  words  used,  what 
is  meant  by  an  ore  "  in  which  there  is 
copper,  iron,  tin,  or  lead  "?  The  defendant 
says  it  means  gold  ore  or  zinc  ore,  for 
instance,  associated  with  some  other  ore 
of  copper,  iron,  tin,  or  lead ;  but  those 
are  not  the  words  in  the  statute,  which 
does  not  refer  to  copper,  iron,  lead,  and 
tin  as  ores,  but  as  metals.  Where  ore  is 
intended,  that  word  is  used ;  where  it  is 
not  intended,  that  word  is  omitted.  What 
is  the  meaning  of  the  word  "  ore  "  %  Its 
primary  meaning,  according  to  Johnson's 
and  Richardson's  Dictionaries,  is  "  Unre- 
fined or  unreduced  metal" — ^that  is,  metal 
in  combination  with  something  else.  Ac- 
cording to  Webster's  and  the  Imperial 
Dictionaries  "  ore  "  is  the  compound  of  a 
metal  with  some  other  substance,  asoxygen, 
sulphur,  carbon,  <fec.,  by  which  its  proper- 
ties are  disguised  or  lost ;  and  they  distin- 
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guiish  such  ores  from  metals  uncombined 
with  other  substances  which  are  called 
native  metals.  It  is  in  this  sense  that  the 
word  "  ore  "  is  used  in  the  2nd  section  of 
the  Act  as  a  combined  substance,  of  which 
metal  forms  a  part ;  and  it  is  not  ore  of 
any  kind,  but  ore  into  the  combination  of 
which  one  or  more  of  the  metals  copper, 
tin,  iron,  or  lead  enters — ^in  other  words,  the 
ore  must  be  one  which  can  property  be 
called  copper  ore,  iron  ore,  tin  ore,  or  lead 
ore,  which  would  not  be  the  case  if  the 
contents  of  the  mine  or  lode  were  sub- 
stantially something  else;  even  though 
such  ores  as  I  have  mentioned  were  found 
therein  in  inconsiderable  quantities.  The 
direction  that  the  proprietors  of  a  mine  in 
which  such  ore  is  found  may  hold  and 
enjoy,  and  continue  in  possession  of,  and 
dig  and  work  the  same  mines  or  ore,  has 
no  meaning  whatever  in  connection  with 
ore  found  merely  in  such  a  small  quantity 
G^  to  be  without  value,  which  no  pro- 
prietor in  his  senses  would  attempt  to  dig 
or  work ;  nor  has  the  subsequent  provi- 
sion giving  the  Crown  the  option  of  taking 
the  ore  when  washed,  cleaned,  and  made 
merchantable  in  such  a  case  any  meaning. 
To  sum  up,  both  Acts  of  Will,  k  Mary 
are  for  the  benefit  of  the  owners  or  pro- 
prietors of  tin,  lead,  iron,  or  copper  mines, 
and  no  others ;  and  the  object  and  end  of 
those  Acts  is  to  secure  to  the  subject  the 
copper,  iron,  tin,  and  lead  ores  found  in 
his  soil,  or  the  full  value  thereof  as  fixed 
by  the  statute,  and  at  the  same  time  to 
secure  to  the  Crown  all  the  gold  and  silver 
(if  it  chooses  to  take  it),  paying  the  value 
of  the  copper,  iron,  tin,  and  lead  ores 
which  accompany  it. 

The  defendant  seeks  to  use  those  Acts, 
not  for  the  purpose  of  getting  his  copper, 
iron,  or  lead  ore  or  its  value  ;  for  he  has 
none  of  any  value,  but  for  the  purpose  of 
appropriating  to  himself  and  his  company, 
without  payment,  the  gold  and  silver  in 
their  land  which  belongs  to  the  Crown. 
The  Gwynfynydd  mine  is  not  a  copper, 
lead,  iron,  or  tin  mine ;  and  no  one  has 
ever  so  described  it ;  and  its  owners  there- 
fore are  not  protected  by  the  Acts.  Even 
if  I  had  taken  the  view  that  the  defen- 
dant was  within  the  protection  of  those 
Acts,  and  that  the  Gwynfynydd  mine  was 
a  lead,  copper,  or  iron  mine,  I  must  still 


have  held  that  he  was  quite  in  the  wrong 
in  the  course  which  he  has  taken.  The 
3rd  section  of  the  second  Act  enacts  that 
the  owners  of  the  royal  mines  "  may  have 
the  ore  of  any  such  mine  or  mines  in  any 
part  of  the  said  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick- 
upon-Tweed  (other  than  tin  ore  in  the 
counties  of  Devon  and  Cornwall),  paying 
to  the  proprietors  or  owners  of  the  said 
mine  or  mines  wherein  such  ore  is  or  shall 
be  found,  within  thirty  days  after  the  said 
ore  is  or  shall  be  rais^  and  laid  upon  the 
banks,"  the  rates  which  I  have  already 
mentioned  for  each  ton  of  the  ore  washed, 
made  dean,  and  merchantable.  And  then 
it  provides  that  "in  de&ult  of  payment 
of  such  respective  sums  as  aforesaid,  it 
shall  and  may  be  lawful  for  the  owners 
and  proprietors  of  the  said  mine  or  min^ 
wherein  such  ore  is,  are,  or  shall  be  found, 
to  sell  and  dispose  of  the  said  ore  to  his 
and  their  own  uses."  Has  the  Crown  ever 
had  the  option  thus  given,  and  has  it 
made  de&ult  in  exercising  it )  Most  cer- 
tainly not.  The  defendant  alleges  that  he 
has  offered  to  sell  to  the  Crown  all  the  ore 
he  has  raised  at  the  statutory  price.  But 
it  appears  to  me  absurd  to  treat  quartz 
rock  in  the  rough,  just  as  blasted  in  the 
mine,  as  ^^ore  washt,  made  clean,  and 
merchantable."  It  is  not  even  merdiant^ 
able  as  it  stands.  The  defendant  says 
that  this  quartz  rock  is  gold  ore,  and  that, 
as  it  lies  at  the  mouth  of  the  adit,  it  is 
merchantable  and  marketable;  which  I 
understand  to  mean  that  it  is  in  a  condi- 
tion to  be  sold,  and  would  command  some 
price  in  the  market.  But  this  is  wholly 
inconsistent  with  his  own  evidence,  in 
which  he  took  pains  to  point  out  that  but 
for  the  existence  upon  the  mine  itself  of 
mills,  to  which  the  quartz  rock  is  easily 
brought  by  gravitation,  and  of  enormous 
water  power  to  work  the  miUs,  light  the 
mines,  and  so  on,  the  gold  could  not  be  got 
except  at  a  very  great  loss.  The  rock 
cannot  be  merchantable.  It  cannot  fetch 
anything  in  the  market  if  it  is  valueless 
to  every  one  except  the  proprietor  of 
the  &Tm  upon  which  it  is  found.  More- 
over, the  ore  has  not  been  washed  or  made 
clean  at  aU.  The  processes  by  which  lead 
and  copper  ores  are  separated  from  the 
rock  in  which  they  are  found,  and  washed, 
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cleaned,  and  made  merchantable,  are  £uni- 
liar  to  most  persons ;  whereas  the  quartz 
rock  here,  which  the  defendant  calls  gold 
ore,  has  not  been  subjected  to  any  process  at 
all.  The  defendant  says  that  he  was  never 
-  under  any  obligation  to  wash  or  clean  the 
ore ;  I  am  not  so  sure  of  that.  My  own 
view  is  that  if  a  man  claims  under  these 
Acts  to  work  and  get  ore  which  he  could 
not  touch  but  for  the  Acts,  he  is  bound 
to  do  all  that  is  necessary  to  enable  the 
Crown  to  exercise  the  option  secured  to  it 
by  the  same  Acts  of  taHng  the  ore  at  the 
statutory  price — namely,  so  much  per  ton 
of  ore  washed  and  made  clean  and  mer- 
chantable. But,  be  that  as  it  may,  the 
Act  is  quite  clear  that  the  owner  or  pro- 
prietor cannot  remove,  sell,  or  dispose  of 
the  ore  until  after  the  Crown  has  made 
de£Ekult  in  payment,  and  there  can  be  no 
default  in  payment  until  the  price  has 
been  ascertained,  which  cannot  be  done 
until  the  ore  has  been  washed,  made  clean, 
and  merchantable.  Therefore,  if  the  owner 
chooses  not  to  wash  the  ore  or  make  it 
clean  and  merchantable,  the  result  is  that 
it  must  remain  on  the  land  and  cannot  be 
removed  by  him  from  thence.  The  defen- 
dant persisted  deliberately  in  removing 
and  selling  the  product  of  the  mines  with- 
out any  licence,  and  in  spite  of  the  re- 
peated protests  and  remonstrances  of  the 
Crown,  and  maintained  his  right  to  do  so. 
In  this  he  was  wholly  wrong ;  and  this,  in 
itself,  would  entitle  the  Crown  to  the  relief 
which  it  asks. 

[His  Lordship,  after  dealing  shortly 
with  the  workings  on  the  lands  known  as 
Cwmhesian  and  Dolfrwnog  still  in  the  de- 
fendant's own  hands,  continued  :]  There 
were  two  or  three  matters  upon  which 
the  defendant  laid  great  stress  on  which 
I  ought  perhaps  to  say  a  few  words.  He 
contended  that  if  the  Crown's  claim  has 
any  foundation,  it  is  at  any  rate  put  for- 
ward prematurely,  as  the  mine  is  a  poor 
mine,  and  does  not  yet  pay  its  expenses. 
If  the  fiu!t  were  so,  it  woiild  not  consti- 
tute any  legal  defence,  for  the  defendant 
could  not  justify  his  appropriation  of  the 
gold  which  is  not  his  by  merely  shewing 
that  the  operation  did  not  turn  out  a  pro- 
fitable one  to  him.  But  this  argument  is 
not  founded  on  fact.  All  that  the  defen- 
dant alleges  is  that  the  returns  have  not 
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yet  sufficed  to  pay  the  full  amount  of  the 
large  recent  expenditure  on  mills,  ma- 
chinery, &c.  This  may  be  true ;  but  it  is 
not  inconsistent  with  the  mine  being  a 
paying  and  valuable  one.  In  fiict,  after 
the  expenditure  of  4,000?.  to  5,000?.  had 
been  made,  the  defendant  sold  the  mine 
for  190,000?..  The  defendant  also  con- 
tended that  the  existence  in  the  present 
case  of  any  right  in  the  Crown  to  royal 
mines  as  part  of  the  royal  prerogative 
was  against  the  interest  of  the  public,  in- 
asmuch as  the  Crown  could  not  work  the 
mines,  and  its  adoption  of  this  dog-in- 
the-manger  policy  of  preventing  others 
firom  working  what  it  could  not  work 
itself  had  the  effect  of  preventing  the 
development  of  labour  and  paralysing  a 
valuable  industry  among  the  poor  inha- 
bitants of  this  district,  because  the  ex- 
action of  the  Crown's  and  landowner's 
royalties  rendered  the  workings  unprofit- 
able. This  is  not  a  legal  argument  at  all, 
and  I  believe  that  the  defendant  put  it 
forward,  not  in  the  hope  that  it  would 
prevail  with  me,  but  for  other  purposes 
of  his  own.  If  the  Crown  has  the  legal 
right  it  claims^  I  must  give  effect  to  it, 
whatever  the  result,  and  any  remedy  for 
the  grievance  alleged  to  arise  thereupon 
must  be  sought  elsewhere.  But  the  con- 
tention is  based  upon  an  almost  ludicrous 
suppression  of  the  real  fiicts  of  this  case. 
What  are  the  real  &.ctst  The  Morgan 
Gold  Mining  Company,  of  which  the  de- 
fendant is  the  principal  member  and 
moving  spirit,  is  not  a  body  existing  for 
charitable  or  philanthropic  purposes,  or 
even  for  the  object  of  providing  work  for 
the  poor  inhabitants  of  the  principality. 
But  it  is  a  commercial  body,  formed  to 
carry  on  the  work  of  mining  on  com- 
mercial principles  with  the  view  to  the 
profit  of  its  members,  and  nothing  else. 
Unless  this  really  could  be  obtained,  the 
mines  would  not  be  worked  at  all.  If  all 
profit  and  anticipation  of  profit  were  at  an 
end,  the  company  would  at  once  be  wound 
up.  If  the  Crown  royalty  were  discon- 
tinued, the  receipts  of  the  shareholders 
would  be  proportionately  increased.  What, 
again,  is  the  position  of  the  Crown  %  In 
speaking  of  the  right  of  royal  mines,  one 
speaks  for  convenience  of  the  claim  of 
the  Crown,  to  which  all  such  rights  ori- 
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ginally  belonged ;  but  when  such  remarks 
as  above  mentioned  are  made,  more  ac- 
curacy and  precision  of  language  are  ne- 
cessary. From  the  time  of  the  Revolu- 
tion, the  hereditary  possessions  of  the 
Crown,  including  mines  royal,  have  been 
given  up  to  the  nation  in  exchange  for 
the  appropriation  to  the  use  of  each  reign- 
ing monarch  of  what  is  known  as  the 
Civil  List.  These  possessions  are  admi- 
nistered by  the  Commissioners  of  Woods, 
Forests,  and  Land  Revenues  on  behalf  of 
the  public,  and  the  income  and  royalties 
derived  therefrom  are  not  received  by  her 
Majesty  at  all,  but  form  part  of  the 
revenue  of  the  country,  and  are  applied 
for  national  purposes  in  relief,  so  £b,r  as 
they  go,  of  general  taxation.  It  is,  how- 
ever, wholly  untrue  to  say  that  the  com- 
missioners who  administer  the  CroWn 
estates  prevent  the  owner  of  lands  from 
mining  for  gold  therein,  although  they 
are  undoubtedly  entitled  as  a  matter  of 
law  to  do  so,  if  for  any  reason  such  a 
course  should  be  deemed  desirable.  So 
far  is  this,  however,  from  being  the  case, 
that  they  are  always  willing  to  grant  a 
licence  to  work  such  mine  on  payment  of 
a  moderate  royalty,  generally  fixed  at  one 
thirtieth  of  the  gold  produced ;  and  in 
this  very  case  they  expressed  their  will- 
ingness to  grant  to  the  defendant  a  licence 
to  work  the  mines  in  question,  and  to 
retain  for  himself  twenty-nine  thirtieths 
of  the  gold,  on  what  appeared  to  be, 
prima  facie,  the  extremely  liberal  terms 
of  accounting  to  the  Woods  and  Forests 
for  the  remaining  one  thirtieth  only.  This 
he  has  deliberately  refused  to  do,  and  has 
claimed,  and  still  claims,  the  entire  pro- 
duce. In  other  words,  the  whole  contest 
has  arisen  from  the  persistent  endeavour 
of  the  defendant  to  prevent  the  applica- 
tion of  part  of  the  public  revenue  of  the 
country  to  its  legitimate  purpose,  and 
to  divert  it  into  the  pockets  of  himself 
and  his  fellow-shareholders ;  and  he  says 
it  is  against  public  poHcy  that  this  attempt 
should  be  opposed.  The  Attorney-General 
has  in  this  action  been  wholly  right  from 
the  beginning,  and  would  be  entitled  now, 
if  he  desired  it,  to  an  injunction  as  asked 
against  the  defendant.  He  has  not  thought 
it  worth  while  to  do  so,  as  the  defendant 
has,  since  the  action  was  commenced,  sold 


the  Gwynfynydd  Mine  to  a  company,  who 
have  received  the  Crown  licence  to  work, 
and  are  duly  paying  the  royalty  there- 
under. But  the  defendant  has  persevered 
in  his  unfounded  assertion  of  right,  and 
has  required  that  the  action  should  be 
brought  to  trial  in  order  to  decide  who 
shall  pay  the  costs  of  it.  And  as  I  hold 
that  he  has  been  wrong  throughout,  I 
must  adjudge  that  he  do  pay  the  plaintiflTs 
costs  of  the  action.  It  was  said  that  the 
Crown  ought  not  to  have  costs  against  a 
subject.  But  I  do  not  see  why  not,  nor 
why  the  revenues  of  the  country  should 
bear  the  expenses  of  the  successful  resist- 
ance to  an  attempt  by  the  defendant  to 
misappropriate  them. 


Solicitors— T.  W.  Gorst,  for  plaintiff;  E.  F.  B. 
Harston,  for  defendant. 


In  re  the   earl   of 
Radnor's  trusts. 


[IN  THE  CHANCERY    DIVISION  AND   IN 
THE  COURT  OP  APPEAL.] 

Chjtty,  J. 

1890. 

July  23. 

Lord  Esher,  M.H. 

LiNDLEY,  L.J. 
BOWBN,  L.J.  I 

August  5,  6,  7.   ' 

Settled  Land — Heirlooms — Saie — Exer- 
cise of  Discretion  of  Tenant  for  Life — 
Settled  Land  Act,  1882  (45  <&  46  Vict,  e. 
38),  ss.  37  and  53. 

Section  37  of  the  Settled  Land  Act,  1882, 
gives  a  tenant  for  life  a  discretion  to  adl 
Iieirlooms,  hut  in  the  exercise  of  that  discre- 
tion, and  when  determining  whether  they 
ought  to  be  sold  or  not,  lie  is  to  act  as 
trustee  not  for  himself  only,  but  for  him- 
self and  aU  the  persons  entitled  under  the 
settlement,  and  must  take  into  considera- 
tion aU  the  circumstances  of  the  particular 
case. 

This  was  an  application  by  the  Earl  of 
Radnor,  under  the  Settled  Land  Act, 
1882   (1),   for  an    order    of   the    Coxai 

(1)  45  &  46  Vict.  c.  38.  «.  37 :  "(l)  Where 
personal  chattels  aie  settled  on  trust  so  as  to 


Digitized  by 


Google 


Vol.  59.] 


MICHAELMAS  1889  to  MIOHAELMAS  1890. 


783 


In  re  Earl  qf  Bad/nor's  Trusts,  Apjp, 
sanctioning  a  conditional  contract  for  the 
sale  of  tliee  pictures  to  the  trustees  of 
the  National  Gallery  for  the  sum  of 
55,000/.  The  pictures  in  question,  which 
consisted  of  a  Holbein,  a  Velasquez,  and 
a  Moroni,  formed  part  of  a  collection 
of  pictures  numbering  279  at  Longford 
Castle,  and  had  been  annexed  as  heirlooms, 
under  the  will  of  the  late  Earl  of  Eadnor, 
to  what  were  called  the  Wiltshire  estates, 
which  comprised  the  Longford  estate  and 
also  the  Pucklechurch  estate,  Longford 
Castle  being  the  capital  mansion  of  the 
Longford  estate.  The  application,  which 
was  made  by  the  present  earl,  the  tenant 
for  life  in  possession,  was  agreed  to  by 
Viscount  Folkestone,  the  eldest  son,  who 
was  of  age,  and  there  was  no  tenant  in 
tail  in  existence.  The  earl  based  his 
application  on  the  ground  that  the  sale 
was  necessaiy  owing  to  incumbrances,  the 
necessity  of  keeping  up  the  estates,'^and 
having  to  make  provision  in  the  event  of 
the  marriage  of  his  eldest  son.  The  sale 
was  opposed  by  Lord  Penzance,  the  sole 
surviving  trustee  under  the  late  earl's 
wiU,  and  also  by  the  earl's  brother— the 
Hon.  Duncombe  Pleydell  Bouverie — and 
other  members  of  the  family. 

Chitty,  J.,  having  heard  the  application 
in  the  first  instance  in  chambers,  sanctioned 
the  sale,  and,  being  satisfied  with  the 
arguments,  granted  a  certificate,  on  the 
application  of  the  trustee,  to  enable  the 
case  to  be  taken  to  the  Court  of  Appeal, 
and  on  the  23rd  of  July  delivered  the 
following  judgment  in  open  Court : — 

Chitty,  J. — ^This  application  was  heard 
in  chambers.  Had  it  been  intimated  to 
me  that  any  of  the  parties  intended  to 

devolve  with  land  until  a  tenant  in  tail  by 
purchase  is  born  or  attains  the  age  of  twenty- 
one  years,  or  so  as  otherwise  to  vest  in  some 
person  becoming  entitled  to  an  estate  of  free- 
hold of  inheritance  in  the  land,  a  tenant  for 
life  of  the  land  may  sell  the  chattels  or  any  of 
them.  ...  (3)  A  sale  or  purchase  of  chattels 
under  this  section  shall  not  be  made  without  an 
order  of  the  Court." 

Section  63 :  "A  tenant  for  life  shall,  in  exer- 
cising any  power  under  this  Act,  have  regard  to 
the  interests  of  all  parties  entitled  under  the 
settlement,  and  shall,  in  relation  to  the  exercise 
thereof  by  him,  he  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  a 
trustee  for  those  parties." 


appeal,  I  should,  in  accordance  with  the 
usual  practice,  have  at  once  adjourned  the 
matter  to  be  heard  in  open  Court.  Since 
my  decision  in  chambei-s,  the  sole  trustee 
of  the  settlement  has  asked  for  a  certificate 
to  enable  him  to  take  the  case  to  the 
Court  of  Appeal,  without  being  put  to  the 
necessity  of  moving  before  me  in  Court  to 
discharge  the  order.  To  save  expense,  and 
to  expedite  the  appeal,  I  have  granted  a 
certificate,  being  satisfied  with  the  argu- 
ment in  chambers.  I  gave  my  reasons  for 
the  decision  at  the  conclusion  of  the  argu- 
ment. For  the  purpose  of  their  being 
properly  presented  to  the  Court  of  Appeal, 
I  now  proceed  to  state  them  in  open 
Court. 

In  accordance  with  the  practice,  the 
trustee  alone  was  served  with  the  summons 
in  the  first  instance ;  but,  at  the  request  of 
Mr.  Duncombe  Pleydell  Bouverie,  a  sub- 
sequent tenant  for  life,  and  with  a  view  to 
relieve  the  trustee  from  the  sole  burden 
of  arguing  the  case,  I  directed  that  Mr. 
Duncombe  Pleydell  Bouverie  also  should 
be  served.  The  application  is  made  by 
the  Earl  of  Eadnor,  the  tenant  for  life  in 
possession,  asking  the  Court  to  sanction 
a  conditional  contract  for  sale  of  certain 
heirlooms.  Under  section  37  of  the  Act 
the  tenant  for  life  in  possession  has  the 
power  to  sell  settled  heirlooms,  but  that 
power  cannot  be  exercised  without  an 
order  of  the  Court.  The  section  itself 
gives  no  indication  of  the  grounds  upon 
which  the  Court  has  to  proceed  in  making, 
or  refusing  to  make,  the  order.  It  is 
obvious  that  it  is  a  discretionary  jurisdic- 
tion, and,  being  conferred  upon  a  Court  of 
justice,  it  follows  that  it  is  to  be  exercised 
on  judicial  principles.  But,  as  I  have  said 
in  a  former  case  (2),  although  the  section 
itself  contains  no  guide  to  the  Court  as  to 
the  gromids  upon  which  it  should  proceed, 
section  53  does  afibrd  some  assistance. 
That  section  treats  a  tenant  for  life  as  a 
trustee,  and  enacts  that  in  exercising  any 
power  under  the  Act  he  shall  have  regard 
to  the  interests  of  all  parties  entitled  under 
the  settlement.  The  phrase  has  been 
borrowed  from  preceding  Acts  of  Parlia- 
ment— see    section    20     of    the    Settled 

.(2)  See  The  Duke  of  Ma/rlbormgh  v.  SartimSt 
56  Law  J.  Rep.  Chanc.  70 ;  Law  Kep.  32  Ch.  D, 
616, 
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Estates  Act,  1877.  The  tenant  for  life, 
therefore,  has  a  discretionary  power  of  sale 
over  the  settled  chattels,  in  the  exercise  of 
which  he  is  to  be  treated  as  a  trustee,  who  is 
to  have  regard  to  the  interests  of  all  per- 
sons under  the  settlement.  In  the  exer- 
cise of  a  discretionary  power  by  a  trustee, 
the  Court  in  its  ordinary  jurisdiction  will 
see  that  the  power  is  not  exercised  impro- 
perly or  unreasonably — see  Tempest  v. 
Camoya  (3).  The  settled  estate  is  an 
estate  settled  by  the  will  of  the  late  earl, 
who  was  owner  in  fee-simple.  It  consists 
of  the  lands  to  which  these  chattels  are 
annexed  as  heirlooms.  Those  lands  are, 
first,  the  Longford  estate  and  the  Puckle- 
church  estate,  together  called  the  Wiltshire 
estates,  Longford  Castle  being  the  capital 
mansion  on  the  Longford  estate;  and 
secondly,  the  Folkestone  estate  and  some 
real  property  in  London.  The  total  net 
income  of  these  properties  apart  from 
incumbrances  may  be  taken  in  round 
numbers  as  being  from  20,000Z.  to  21,000Z. 
a  year.  The  present  earl  has  other  pro- 
perty, to  which  I  will  presently  refer ;  but 
I  stay  here  to  observe  that  estates  settled 
by  the  will  of  the  late  earl  are  the  prin- 
cipal, if  not  the  whole,  subject  of  considera- 
tion, and  that  it  is  the  interests  of  the 
persons  entitled  under  the  limitations  of 
that  will  to  which  regard  must  be  had. 
The  limitations  may  be  stated  shortly  as 
a  strict  settlement  in  the  male  line,  so 
that  the  estates  devolve  with  the  earldom. 
The  present  earl  is  the  tenant  for  life  in 
possession,  with  remainder  to  his  eldest 
son,  Viscount  Folkestone,  for  life.  The 
viscount  is  now  about  twenty-two  years  of 
age,  and  is  unmarried.  Subject  to  these  two 
life  estates  the  remainders  are  as  follows  : 
namely,  remainder  to  the  first  and  other 
sons  of  the  viscount  in  succession  in 
tail  male ;  remainder  to  Stuart,  the  second 
son  of  the  present  earl,  an  infiaint  now 
twelve  years  of  age,  for  life;  remain- 
der to  his  first  and  other  sons  in  suc- 
cession in  tail  male;  remainder  to  the 
other  sons  of  the  present  earl  in  succes- 
sion in  tail  male  (the  earl  is  about  forty- 
seven  years  of  age,  and  has  no  other  son 
at  present) ;  remainder  to  the  earUs  next 

(3)  61  Law  J.  Rep.  Chanc.  785;  Law  Rep. 
%l  Oh.  D.  671, 


brother,  the  respondent  Duncombe  Pley- 
dell  Bouverie,  for  life,  with  remainder  to 
his  sons  in  succession  in  tail  male;  re- 
mainder similarly  to  the  earl's  brothers, 
John,  Mark,  and  Kenelm,  in  succession  for 
life,  and  their  sons  successively  in  tail 
male.  There  is  no  tenant  in  tail  in  exist- 
ence, and  the  reversion  in  fee-simple  is 
vested  in  the  earl.  These  are  the  main 
limitations  of  the  settlement.  In  front, 
however,  of  all  these  limitations  there 
stands  a  long  term  of  years,  the  trusts  of 
which  are  to  raise  money  in  aid  of  the  late 
earFs  personal  estate,  for  the  purpose  of 
paying  his  debts,  funeral  and  testamentary 
expenses,  and  the  legacies  bequeathed  by 
his  Jndll.  Under  the  trusts  of  that  term  a 
sum  of  no  less  than  100,0002.  has  been 
■aised  by  mortgage  of  the  settled  estates, 
and  it  may  be  necessary  to  raise  more. 
The  debts  of  the  late  earl,  as  was  stated 
and  admitted  in  chambers,  amounted  to 
about  80,0002.  The  trusts  of  the  settled 
heirlooms  follow  the  limitations  of  the  real 
estate,  subject,  however,  to  the  usual  and 
necessary  restriction,  by  virtue  of  which  the 
chattels  vest  absolutely  in  a  tenant  in  tail 
by  purchase.  Consequently  the  chattels, 
subject  to  the  prior  life  estates  of  the  earl 
and  the  visoount,  will  vest  absolutely  in 
the  first  son  of  the  viscount  who  attains 
twenty-one,  and,  failing  such  son,  they 
will  vest  absolutely  in  the  first  son  of  the 
brother  Stuart  who  attains  that  age,  sub- 
ject to  the  prior  life  estates.  I  have  heard 
from  the  trustee's  counsel  an  elaborate 
argument  founded  on  the  testator's  inten- 
tion ;  I  heard  a  distinction  drawn  between 
what  was  called  the  primary  intention  and 
the  secondary  intention,  or  the  general 
intention  and  the  particular  intention  of 
the  testator.  It  appears  to  me  that  con- 
siderations of  that  kind  have  but  little 
weight,  because,  unquestionably,  if  the  in- 
tention of  the  testator  is  to  be  looked  at, 
a  tenant  for  life  cannot  sell  at  all.  But  it 
is  the  Act  of  Parliament  which,  upon 
grounds  that  appeared  to  be  sufficient  to 
the  Legislature,  has  enacted,  in  contraven- 
tion of  the  testator's  intention,  that  the 
tenant  for  life  may  sell  the  settled  pro- 
perty. It  has  empowered  him  to  sell  the 
fee-simple  of  the  land  of  his  own  fr^ee  will, 
without  the  consent  of  the  trustees  or  any 
order  of  the  Court — see  section  3 ;  to  sell 
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the  principal  mansion-house,  either  with 
the  consent  of  the  trustees  or  an  order  of 
the  Court — see  section  15 ;  and  to  sell  the 
heirlooms,  if  he  obtains  an  order  of  the 
Court — see  section  37.  These  are  per- 
manent powers,  wholly  independent  of, 
and  overriding,  the  settlor's  intention* 
They  cannot  be  taken  away  from  the  ten- 
ant for  life  by  the  settlor ;  any  attempt 
on  the  part  of  the  settlor  to  prohibit  or 
restrict  the  exercise  of  these  statutory 
powers  is  void — see  section  51.  Nor  can 
the  tenant  for  life  contract  himself  out  of 
the  powers — see  section  50.  So  great  is 
the  confidence  reposed  by  the  Le^slature 
in  the  tenant  for  Hfe,  that  it  has  entrusted 
to  him  the  right  of  selecting  out  of  the 
various  statutory  purposes  to  which  capital 
money  may  be  appUed,  the  particular  pur- 
pose to  which  it  shall  be  applied — ^see  sec- 
tion 22.  It  leaves  it  to  him  to  submit  to 
trustees  or  the  Court  a  scheme  of  improve- 
ments which,  though  considered  beneficial 
to  the  estate,  are  of  less  permanent  cha- 
racter than  the  improvements  which  were 
held  by  the  old  Court  of  Chancery  to  be 
"lasting  improvements."  In  regard  to 
the  trustees,  they  are  free  from  responsi- 
bility for  giving  their  consent  to  the  sale 
of  the  mansion  or  to  a  scheme  of  improve- 
ments, or  any  other  consent  under  the 
Act — see  section  42.  I  mention  these 
provisions  for  the  purpose  of  shewing  the 
extent  to  which  the  tenant  for  life  has 
powers  overreaching  the  settlement  and 
the  intention  of  the  settlor.  Without 
going  so  &r  as  to  say  that  his  intention 
must  be  wholly  laid  aside,  I  do  not  see 
how  it  would  be  right  to  do  more  than  to 
take  it  into  consideration  as  one  of  the 
general  circumstances  of  the  case.  I  de- 
sire to  repeat  here,  what  I  have  said  before, 
that  this  controlling  power  of  the  Court 
is  a  discretionary  power,  and  that  it  must 
be  exercised  with  regard  to  all  the  circum- 
stances of  each  particular  case,  anxious 
attention  being  given  to  the  said  circum- 
stances, which  vary  greatly.  For  myself, 
I  say  emphatically  that  this  discretion 
ought  not  to  be  aystallised,  as  it  would 
become  in  course  of  time  by  one  Judge  at- 
tempting to  prescribe  definite  rules  with  a 
view  to  bind  other  Judges  in  the  exercise 
of  the  discretion  which  the  Legislature 
has  committed  to  them.  This  discretion, 
Vqu  69.— Chavo. 
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like  all  other  judicial  discretions,  ought, 
as  far  as  practicable,  to  be  left  untram- 
melled and  free,  so  as  to  be  fairly  exercised 
according  to  the  exigencies  of  each  par- 
ticular case.  Now,  having  made  these 
general  observations,  I  proceed  to  enquire 
which  members  of  the  fiimily  object  to 
the  present  application.  Lord  Radnor, 
the  tenant  for  life,  asks  that  the  order 
may  be  made ;  his  eldest  son,  the  next  in 
succession,  supports  him.  Though  I  think 
it  right,  as  I  have  stated,  that  due  regard 
should  be  had  to  the  interests  of  all  en- 
titled under  the  settlement,  yet  I  think  that 
it  is  right  to  give  more  weight — I  cannot 
say  exacdy  what  weight — to  the  interests 
of  those  who  stand  first  or  second,  than  to 
those  who  come  later.  All  I  can  say  is,  I 
think  the  earlier  interests  ought  to  be 
considered  first,  seeing  that  they  stand 
first  in  the  order  of  succession,  lliis  view 
is  founded  on  the  Act  which  has  placed 
such  large  powers  in  the  hands  of  the 
tenant  for  life  in  possession.  It  appears 
to  treat  him  as  the  head  of  the  &mily,  as, 
in  fiu^,  he  generally  is,  cind  it  has  placed 
in  his  hands  a  large  portion  of  the  do- 
minion over  the  settled  property,  the 
principal  restriction  being  that  he  cannot 
put  capital  money  into  his  own  pocket. 
In  order  that  those  members  of  the 
family  who  objected  to  the  sale  might 
have  the  opportunity  of  being  heiuxi, 
I  directed  (as  already  stated)  that  Mr. 
Buncombe'  Fleydell  Bouverie  should  be 
served.  He  has  appeared  by  counsel, 
and  opposed  the  application.  It  was  not 
necessary,  nor  was  it  expedient,  that  any 
one  else  should  be  served.  But  Mr. 
Latham,  who  appeared  for  Mr.  Duncombe 
Fleydell  Bouverie,  told  me  that  he  was 
really  opposing  in  accordance  with  the 
wishes  of  the  other  members  of  the  family, 
•  the  other  sons  of  the  late  earl,  and  even 
of  the  daughters,  who  have  no  interest. 
Amongst  those  whose  names  he  mentioned 
as  desiring  to  oppose  was  Mr.  Kenelm 
Fleydell  l^uverie.  Strange  to  say,  he  is 
a  party  to  the  provisional  contract,  and 
has  thereby  agreed  to  contribute  more 
than  half  of  the  purchase-money.  By 
entering  into  the  contract  he  has  con- 
sented to  the  sale,  and  apparently  he  has 
since  changed  his  mind.  But  his  consent 
or  dissent  is  really  not  material.  His 
5H 
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consent  is  not  required  by  the  Settled 
Land  Act.  That  Act  was  an  entirely 
new  departure,  differing  in  principle  from 
the  Settled  Estates  Act,  which  required, 
in  substance,  that  every  person  interested, 
down  to  and  including  the  first  tenant  in 
tail;  should  either  concur  in  the  applica- 
tion or  be  before  the  Court — see  sections 
24  to  27  of  the  Settled  Estates  Act,  1877. 
Now,  on  the  question  of  the  propriety  of 
the  proposed  sale,  I  do  not  propose  to 
examine  in  detail  the  accounts  which  have 
been  presented  on  behalf  of  the  earl ;  I 
have  the  figures  sufficiently  before  me. 
Critical  observations  on  the  amount  of 
the  net  income  and  the  expenditure  have 
been  made  by  the  counsel  for  the  trustees. 
Questions  of  this  kind  must  be  looked 
upon  broadly.  I  will  take  one  item  on 
the  expenditure  side  which  was  com- 
mented upon  adversely.  13,000?.  a  year 
is  put  down  as  the  expenses  of  keeping 
up  Longford  Castle.  The  earl  gives  that 
as  the  estimate  of  the  proper  expenditure. 
There  is  no  evidence  to  shew  that  it  is  an 
extravagant  estimate.  It  appears  to  be  a 
splendid  place,  and  I  see  no  ground  for 
holding  that  it  is  an  extravagant  sum  for 
such  a  place.  The  question  is  not  what 
sum  would  be  deemed  sufficient  by  a 
gentleman  of  small  means,  but  what  is 
&ir  and  reasonable  to  enable  the  place  to 
be  kept  up  worthy  of  the  estate  and  dig- 
nity of  an  earl.  I  consider  that  I  ought 
not  to  disregard  the  ordinary  customs  ot 
social  life  in  matters  of  this  kind.  The 
earl  tells  me  very  candidly  that  13,000?.  is 
required.  This  takes  at  once  a  very  large 
sum  out  of  the  income  of  the  settled 
estate.  I  am  only  mentioning  some  of 
the  matters ;  I  am  not  going  through  the 
whole  of  the  faxsta  that  were  discussed 
at  great  length.  Then  the  earl  makes 
voluntary  and  other  allowances  to  a  con- 
siderable yearly  amount.  He  makes  an 
allowance  of  some  hundreds  a  year  to  his 
eldest  son.  It  is  not  necessary  to  state 
the  exact  sum.  But  here  I  come  upon  a 
point  which  appears  to  me  to  be  one  of 
considerable  importance.  The  eldest  son 
is  unmarried,  and  the  earl  says,  in  sub- 
stance, that  the  present  allowance  is  the 
maximum  that  he  can  afiEbrd  to  make  to 
his  eldest  son.  I  have  no  right  to  dictate 
to  t]^e  earl  what  allowance  he   should 


make;  it  is  beyond  my  province  to  say 
whether  it  is  reasonable  or  not.  Bat  the 
earl  points  out  that  his  eldest  son  has 
come  to  an  age  when  he  may  reasonably 
entertain  prospects  of  matrimony — and  it 
must  be  remembered  that  in  a  family  of 
this  kind,  with  a  title,  or  in  any  family 
of  high  position,  the  eldest  son,  who  in  the 
ordinary  course  of  events  will  succeed  to 
the  title,  is  not  expected  to  wait  until  hia 
£a.ther's  death  before  he  marries.  The 
substance  of  the  case  on  his  part  is  that 
the  son's  prospects  of  marriage  will  be 
considerably  impaired  unless  tins  sum  of 
55,000?.,  the  price  proposed  to  be  given  for 
the  pictures,  can  be  acquired  for  the  estate, 
and  a  larger  income  obtained  by  paying 
off  a  portion  of  the  100,000?.  mortgage. 
Much  has  been  said  in  argument  by  those 
who  oppose  the  sale  about  the  interests 
of  the  unborn  tenant  in  tail.  I  am  un- 
able to  see  how  it  is  to  his  interest  to 
remain  unborn.  But,  speaking  seriously,  I 
think  that  the  earl  may  reasonably  and 
legitimately  consider  it  a  matter  of  im- 
portance that  his  eldest  son  should  be 
able  to  take  his  position  in  society  whilst 
he  is  a  young  man,  and  I  can  readily  un- 
derstand that  from  a  fiunily  point  of  view 
it  would  be  better  that  he  ^ould  many 
soon.  A  point  strongly  pressed  against 
the  application  was  the  sdlegation  that  the 
earl  has  been  driven  to  have  recourse  to  a 
sale  of  the  heirlooms  by  his  own  incum- 
brances. Now,  as  a  general  rule,  I  think 
that  the  circumstance  that  the  tenant  for 
life  has  incumbered  his  life  estate  under 
the  settlement  ought  to  be  excluded  frx>m 
consideration  by  the  Court  on  a  question 
of  granting  or  refusing  an  order  sanction- 
ing the  sale  of  heirlooms.  I  so  held  in 
the  cases  of  The  Duke  of  Marlborough  v. 
Marjoribanks  (4)  and  In  re  Beaumon^M 
Settled  BsUUes  (5).  But  any  such  general 
rule  has  no  such  application  to  the  pre- 
sent case.  The  incumbrances  created  by  the 
earl  are  on  his  life  estate,  under  an  entirely 
different  settlement.  I  cannot  see  how 
the  &ixst  that  the  tenant  for  life,  apart  from 
the  settlement  in  question,  is  richer  or 
poorer  is  material.     I  do  not  understand 

(4)  55  Law  J.  Rep.  Chanc.  339  ;  Law  Sep 
32  Ch.  D.  1. 

(5)  68  Law  Times  Bep.  N.S.  916, 
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In  re  JBarl  of  Badnof^s  Ikttgti,  App. 
that  the  Act  of  Parliament  puts  the  Court 
upon  enquiry  into  the  past  life  of  the 
tenant  for  life,  or  requires  the  Court  to 
investigate  his  previous  career  to  ascer- 
tain whether  in  matters  not  relating  to 
the  settlement  he  has  heen  prudent  or 
imprudent.  The  earl  explains  how  he 
came  to  incumber  his  life  estate  in  the 
property  comprised  in  his  marriage  settle- 
ment  I  am  not  concerned  to  consider 
his  explanation — it  is  a  matter  foreign  to 
the  settlement  under  his  father's  will;  but 
I  can  well  understand  him,  with  his  pajst 
experience,  seeing  and  appreciating  keenly 
the  evil  of  allowing  his  eldest  son — ^the 
expectant  heir,  be  it  remembered,  to  an 
earldom — ^to  be  in  society  without  what  he 
considers  a  sufficient  income.  That  is  a 
family  matter  unquestionably,  but  it  is  a 
fJEunily  matter  upon  which  I  think  the 
head  of  the  &mily — I  am  not  in  any 
sense  usurping  his  position — may  rightly 
entertain  a  strong  opinion.  The  case, 
therefore,  thus  far  stands  thus:  The 
head  of  the  &mily  and  his  eldest  son,  who 
comes  next  in  the  succession,  consider  that 
the  sale  ought  to  be  made.  I  find  no 
reason  for  thinking  that  this  is  not  an 
honest  and  a  bona  fid€  application  made 
to  the  Court  in  the  interests  of  the  family. 
I  place  the  interest,  at  any  rate,  of  these 
two  members  of  the  family  higher  than 
those  of  the  other  members  whose  chance 
of  succession  is  remote.  I  am  not  going 
to  enter  minutely  upon  the  question  of  the 
value  of  the  settled  land,  or  to  compare  it 
with  the  value  of  the  settled  heirlooms, 
except  in  a  general  way.  The  materials 
before  me  do  not  enable  me  to  do  more 
than  give  an  approximate  opinion.  I  do, 
however,  know  enough  to  see  that  the 
chattels  bear  a  very  large  proportion  in 
value  to  the  settled  lands.  The  proposal 
is  not  to  sell  all  the  chattels.  The  collec- 
tion of  pictures  annexed  to  the  estate  in- 
cludes altogether  279  pictures.  Some  may 
be  away  from  Longford  Castle,  but  the 
greater  part  of  them  are  there,  and  it  is 
to  Longford  Castle  that  they  are  annexed 
as  heirlooms.  Three  pictures  out  of  279 
are  to  be  sold.  I  quite  agree  that  this  is 
not  an  exhaustive  mode  of  considering  the 
question,  because  the  three  pictures  may 
be  the  gems  of  the  collection,  and  the 
taking  away  of  them  may  i]\jure  the  rest 
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of  the  collection — ^that  is  to  say,  people 
would  care  less  to  go  and  see  the  collection, 
part  of  the  attraction  might  be  gone. 
But  any  diminution  in  the  interest  of 
visitors  to  the  Castle  is  not  a  matter  with 
which  I  am  concerned.  Unquestionably 
these  three  pictures  are  three  of  the  best. 
I  take  the  trustee's  statement  in  his  affi^ 
davit  that  he  has  been  "  informed  " — that 
is  what  he  says — that  they  are  the  three 
finest  and  most  valuable  pictures  in  what 
he  describes — apparently  with  perfect  ac- 
curacy— as  "  the  extensive  and  well-known 
collection  in  Longford  Castle."  Now  in  a 
case  of  this  kind  it  would  be  absurd  to  go 
to  the  extent  of  having  the  whole  collec- 
tion valued.  The  cost  of  a  valuation  would 
be  altogether  disproportionate  to  the  as- 
sistance which  would  be  offered  to  the 
Court  by  a  valuation.  These  pictures 
represent  only  a  fraction — ^what  fraction  I 
cannot  say — ^in  value  of  the  whole  collec- 
tion. I  cannot  take  as  final  the  suggestion 
I  find  in  the  affidavit  of  the  solicitors,  to 
the  effect  that  the  value  of  the  three 
pictures  is  about  one-ninth  of  the  whole 
collection ;  but  there  is  nothing  against  it. 
Although  I  would  not  accept  that  as  a 
fact  upon  which  to  found  my  judgment,  I 
am  imable  to  say  that  it  is  an  im^ir 
statement.  At  any  rate,  alter  the  fraction, 
and  say  an  eighth,  a  seventh,  a  sixth,  or 
even  a  larger  fraction — ^it  is  clear  that  is 
not  a  large  proportion  in  value  of  the 
whole.  The  catalogue  has  been  produced, 
and  no  question  has  been  raised  as  to  its 
accuracy — ^it  was  accepted  as  correct.  It 
appears  that  there  will  remain  in  the  col- 
lection many  pictures  that  bear  the  names 
of  great  painters.  Something  by  way  of 
suggestion,  but  without  evidence,  was  said 
as  to  the  genuineness  of  the  pictures. 
Probably  some  such  suggestions,  with  more 
or  less  foundation,  may  be  made  on  any 
gallery  of  paintings.  Setting  aside  the 
mere  suggestions  of  counsel,  it  appears 
that  there  will  be  left  in  the  collection 
twelve  Holbeins,  one  Velasquez,  three 
Titians,  four  Sir  Joshuas,  one  Murillo, 
two  Rembrandts,  one  Raphael,  two  Gains- 
boroughs,  six  Rubenses,  two  Claude  Lor- 
raines,  two  Guides,  nine  Vandycks,  four 
Albert  Diirers,  and  one  Michael  Angelo. 
So  the  matter  stands  upon  the  catalogue. 
I  cannot  accede  to  the  argument  that  the 
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In  re  Earl  of  Badnor*i  Trtuti,  App. 
taking  away  of  these  three  pictures  will 
spoil  or  ruin  the  collection.  There  are 
some  further  &cts,  not  to  my  mind  of 
leading  importance,  which  may  be  referred 
to  in  considering  the  position  of  these 
fJEunily  estates.  It  is  quite  true,  as  was 
said,  that  in  a  few  years — ^that  is,  four 
years  from  the  death  of  the  late  earl — ^the 
succession  duty  charged  will  have  run  off; 
but  it  must  be  borne  in  mind  that  in  place 
of  the  succession  duty,  and  at  no  distant 
time  to  come,  other  charges  may  become 
chargeable  upon  the  estate — ^for  instance, 
a  sum  of  no  less  than  5,000^  a  year  by  way 
of  jointure,  and  sums  amounting  to  40,000^. 
by  way  of  portions  to  younger  children. 
Further,  although  I  do  not  treat  the  tes- 
tator's intention  as  a  matter  of  primary 
importance,  it  is  noticeable  that  by  hiis 
will  the  testator  included  other  real  estate, 
producing  several  thousand  pounds  a  year 
— Mr.  Latham  mentioned  the  amount — 
in  his  devise  to  which  the  heirlooms  are 
annexed.  But  subsequently,  by  codicil, 
he  gave  the  real  estate  to  a  younger  son. 
In  this  way,  and  by  the  charge  of  the 
100,000^.,  the  income  of  the  estates  settled 
to  accompany  the  earldom  has  been  very 
considerably  reduced.  Where  a  tenant  for 
life,  in  proposing  to  sell  heirlooms,  is 
attempting  to  use  his  power  maliciously 
or  to  spite  his  successor — such  cases,  I  am 
sorry  to  say,  have  occurred — or  where  he 
is  acting  wantonly  or  capriciously,  the 
Court  would  undoubtedly  decline  to  sanc- 
tion the  sole.  Nothing  of  the  kind  has 
been,  or  could  be,  suggested  in  the  present 
case.  The  earl,  as  the  head  of  the  family, 
with  the  consent  of  his  eldest  son,  is  will- 
ing to  deprive  himself  of  the  enjo3rment 
to  be  derived  from  these  three  pictures ; 
he  is  desirous  of  turning  them  into  money 
to  relieve  the  estate  partially  of  the  heavy 
charge  of  100,0002. ;  he  has  assigned  the 
grounds  upon  which  he  proposes  to  act. 
I  cannot  find  that  they  are  unreasonable. 
The  contract  is  to  sell  for  65,0002.  As  to 
the  price,  I  have  not  heard  a  word  against 
it.  It  seems  to  me  that  the  estate  is  get- 
ting a  good  price,  and  a  price  which  at 
some  futiu^  period  it  might  not  be  able  to 
obtain.  Price  in  the  future  is  mere  specu- 
lation. As  the  wealth  of  the  world  in- 
creases, the  value  of  the  works  of  the  old 
masters  go  up ;  but  it  would  &tll  if  great 


wars  or  other  catastrophes  happoied  to 
diminish  the  wealth  of  the  world.  My 
conclusion  is  that  I  consider  the  controlling 
discretionary  power  vested  in  the  Court 
will  be  well  exercised  in  the  drcumstances 
of  this  case  by  granting  the  order  asked 
for. 

During  the  argument  I  called  attention 
to  the  &ct  that  there  was  but  one  trustee, 
and  to  the  provisions  of  section  39  of  the 
Act  as  to  his  power  of  giving  a  receipt  for 
the  purchase-money.  It  appears  that 
under  the  settlement  a  sole  trustee  has 
power  to  give  receipts  for  "  capital  trust 
money  of  the  settlement,"  and  the  pro- 
visions of  the  section  therefore  apply. 

The  surviving  trustee  and  remainder- 
men appealed. 

Latham,  Q,C,  {Theobald  with  him),  for 
the  remaindermen. — The  learned  Judge 
was  wrong  in  the  principles  upon  which  he 
arrived  at  his  decision,  and  in  holding  that 
neither  the  earl  nor  his  son,  taking  into 
consideration  the  incumbrances,  would  be 
in  a  position  to  keep  up  their  station 
in  life.  No  doubt  it  is  fair  to  consider 
whether  the  settled  estate  is  solvent,  and  if 
it  is,  the  pictures  ought  not  to  be  sold. 
The  Court  should  only  sanction  the  sale  of 
heirlooms  under  section  37  as  a  last  resort, 
and  not  if  the  tenant  for  life  has  means 
of  raising  money  in  other  ways. 

Sir  H.  Daoey,  Q.C.  (with  him  S.  Diekinr 
9on),  for  the  surviving  trustee. — ^Upon  the 
statement  of  the  conation  of  the  estate  of 
the  tenant  for  life,  there  is  no  necessity 
for  the  sale  of  the  pictures  in  question — 
In  re  Beaumoni^s  SetUed  Estates  (5)  and 
The  Duke  of  Marlbortrnghv.  Maarjoribamke 
(4).  It  cannot  be  said  that  the  Court  has 
only  to  see  whether  the  price  offered  is 
adequate.  Prior  to  the  Act  of  1882, 
neither  the  trustees  nor  the  Court  oould 
sanction  the  sale  of  chattels  settled  in 
strict  settlement — B'Eyncourt  v.  Gregory 
(6) ;  and  section  37  was  intended  to  meet 
a  case  where,  owing  to  a  change  in  the 
circumstances  of  the  tenant  for  life,  it 
becomes  necessary  to  sell  the  mansion- 
house,  and  the  question  then  arises  as  to 
what  is  to  be  done  with  the  heirlooms.   A 

(6)  46  Law  J.  Bep.  Chano.  206;  Law  Bep. 
3  Gh.  D.  635. 
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In  re  Earl  qf  JRadnorU  Trusts,  App, 
case  might  arise  where  the  circumstanoes 
altered  the  intention  of  the  settlor,  and  it 
was  not  advisable  to  keep  the  heirlooms, 
and  there  a  sale  should  be  sanctioned ;  or 
again,  where  the  tenant  for  life  could  not 
afford  to  live  in  the  mansion  but  had  very 
valuable  pictures.  The  section  was  not 
intended  to  enable  a  person  to  increase  his 
income,  it  was  meant  to  meet  the  case 
where  it  was  no  longer  expedient  to  keep 
the  heirlooms,  or  the  exceptional  case  of 
Ths  Duke  of  Ma/rJhorfmgk  v.  Marjoribanks 
(4),  where  a  sale  was  sanctioned  and  the 
proceeds  applied  to  the  discharge  of  in- 
cumbrances. 

Romer,  Q.C,  and  W,  0,  Druce,  for  the 
tenant  for  life. — ^The  earl  here  has  entered 
into  the  contract  for  the  sale  of  the  pictures, 
intending  it  to  be  for  the  benefit  of  all 
parties.  The  Court  must  look  at  all  the 
circumstances  of  the  case,  and  if,  having 
done  so,  it  comes  to  the  conclusion  that 
the  tenant  for  life  has  not  acted  un- 
reasonably, then  the  sale  should  be  sanc- 
tioned, even  if  it  was  dear  that  some 
person  after  the  tenant  for  life  would 
suffer  some  ii\jury.  The  Court  has  to  see 
whether  the  tenant  for  life  has  acted  in 
accordance  with  the  provisions  of  section 
53,  and,  if  so,  the  Court  ought  to  sanction 
the  sale.  It  is  not  a  true  proposition  to 
say  that  a  sale  ought  not  to  be  allowed 
where  it  would  be  adverse  to  the  interest 
of  a  single  remainderman.  Then  with 
regard  to  the  powers  to  be  exercised  by 
the  tenant  for  life  under  section  53,  the 
word  "thereof"  means  "every  power" 
which  he,  as  trustee,  has  to  exercise ;  and, 
as  such  trustee,  it  is  his  duty  when  exer- 
cising the  power  of  sale  to  pay  due  atten- 
tion to  the  interests  of  all  and  each  of  the 
partfjLes  entitled  under  the  settlement ;  and 
if  it  is  to  the  interest  of  all  the  parties 
except  one  that  there  should  be  a  sale, 
then  €he  Court  ought  to  sanction  it. 

Sir  H,  Davey,  Q.C.^  replied. 

Cur.  odA),  vtiU, 

Lord  Esheb,  M.R.  (on  August  7). — In 
this  case,  under  the  wiU  of  one  of  the  Earls 
of  Radnor,  two  estates  were  strictly  en- 
tailed, and  certain  heirlooms,  including 
pictures,  furniture,  and  jewels,  were  de- 
vJBed  to  follow  the  estates.     The  present 
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Earl  of  Radnor,  who  is  tenant  for  life  of  the 
estates,  on  a  fair  and  honest  consideration 
of  the  condition  of  the  family  as  a  whole, 
came  to  the  conclusion  that  it  was  desirable 
in  their  interest  to  sell  three  of  the  most 
valuable  of  the  pictures  which  were  part 
of  the  heirlooms.  He  consulted  with  his 
eldest  son,  the  present  Lord  Folkestone, 
who  is  the  next  tenant  for  life,  and  he 
agreed  with  his  £a.ther  that  it  was  advisa- 
ble in  the  interests  of  the  &inily  that  the 
pictures  should  be  sold.  The  right  of  the 
tenant  for  life  to  act  in  this  way  depends 
upon  section  37  of  the  Settled  Land  Act, 
1882.  If  it  were  not  for  that  Act,  the 
sale  of  these  heirlooms  could  not  be: 
effected  j  but  Parliament  has  considered 
that  persons  who  come  into  landed  estates, 
or  heirlooms  which  are  to  go  with  landed 
estates,  should  be  able  to  depart  from  the 
win  of  the  testator.  That  was  the  obvious 
object  of  the  Act ;  but  the  tenant  for  life 
must  not  do  so  capriciously,  selfishly,  or 
dishonestly,  and  the  Act,  therefore,  put  a 
fetter  on  his  power  to  sell  either  the  land, 
or  even  the  family  house,  or  the  heirlooms. 
Section  37,  sub-section  1,  gives  a  tenant 
for  life  power  to  sell  heirlooms ;  he  is  not 
bound  to  sell,  but  he  has  a  discretion  to  do 
so,  and,  even  if  that  stood  alone,  he  ought 
to  exercise  that  discretion  honestly.  A 
fetter,  however,  is  put  upon  that  by 
sub-section  3,  for  a  sale  or  purchase 
of  chattels  under  the  section  is  not 
to  be  made  without  an  order  of  the 
Court.  The  tenant  for  Kfe  is  to  take 
the  first  step,  and  to  determine  that  the 
heirlooms  ought  to  be  sold,  and  then  a 
sale  under  the  section  is  not  to  be  made 
without  an  order  of  the  Court ;  and  there- 
fore, in  order  to  make  the  sale  efifective, 
there  must  be  the  concurrence  both  of  the 
tenant  for  life  and  also  of  the  Court.  Is 
there  anything  in  the  Act  to  shew  how 
this  discretion  of  the  tenant  for  life  and 
of  the  Court  ought  to  be  exercised  t 
Section  53  shews  that  a  tenant  for  life,  in 
exercising  any  power  under  the  Act,  is  to 
have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement;  and,  in 
relation  to  the  exercise  thereof  by  him,  is 
to  be  deemed  to  be  in  the  position  and  to 
have  the  duties  and  liabilities  of  a  trustee 
for  those  parties.  That  provision  includes 
the  power  given  under  section  37.     The 
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tenant  for  life  also  is  to  be  deemed  to  be  in 
the  position  of  a  trustee  for  those  parties — 
that  is  to  say,  he  is,  for  the  purpose  of 
exercising  his  discretion  under  section  37, 
put  in  the  hypothetical  position  of  trustee, 
not  merely  for  himself,  or  for  all  or  each 
of  the  others,  but  for  himself  and  all  the 
other  parties.  He  is,  therefore,  in  the 
first  place  bound  to  exercise  his  discretion 
as  if  he  were  an  independent  trustee  for 
himself  and  all  the  members  of  his  family — 
that  is,  he  is  to  exercise  his  discretion  as 
a  fair,  honest,  and  careful  trustee  would 
under  the  circumstances ;  and  the  Court 
ought,  I  think,  to  view  the  matter  in  the 
same  light.  It  maybe  that  the  tenant 
for  life,  acting  with  perfect  bona  JideSy 
with  perfect  honesty,  and  with  all  the 
care  that  he  can  bring  to  it,  may  resolve 
in  the  particular  circumstances  of  a  given 
case  to  do  something  which  the  Court 
may  think  he  should  not  do.  In  that 
case  the  Court  ought  not,  in  my  opinion, 
if  it  differs  from  the  view  taken  by  the 
tenant  for  life,  then  to  allow  the  thing  to 
be  done.  The  Court  is  not  a  mere  Court 
of  appeal  from  him,  but  is  to  act,  as  I 
have  said,  with  him — ^both  he  and  the 
Court  are  to  come  to  the  same  conclusion 
— and  the  Court  is  to  this  extent  master 
of  the  situation,  in  that  the  sale  cannot  be 
made  without  its  consent.  The  tenant 
for  life  has  in  the  first  place  to  exercise 
his  discretion,  in  the  way  I  have  said,  in 
the  case  and  at  the  time  and  under  the 
circumstances — I  say  that  advisedly — in 
which  he  is  placed.  All  the  circumstances 
of  the  family,  and  of  each  member  of  the 
fionily  who  may  be  affected  by  what  is 
about  to  be  done,  must  be  carefully  con- 
sidered in  the  way  in  which  an  honest 
outside  trustee  would  consider  them. 
Then  he  must  consider  what  in  his  judg- 
ment would  under  the  circumstances  be—- 
not  the  best,  but  the  right  thing  to  do. 
It  is  immaterial  that  some  one  else  might 
have  found  out  a  better  way  of  doing  the 
thing ;  but  if  it  is  the  right  thing,  then  I 
think  that  the  Court  of  first  instance, 
when  it  comes  to  consider  the  matter, 
ought  to  consider  it  precisely  in  the  same 
view.  The  Court  cannot  have  the  same 
knowledge  of  the  fiimily  that  the  tenant 
for  life,  the  head  of  the  £EUuily,  has — that 
is  to  say,  in  every  respect.     I    should 


therefore  think  that  the  Court,  if  it  con- 
sidered that  the  tenant  for  life  had  been 
acting  honestly,  would  take  careful  note 
as  to  his  discretion;  and  that  if  he,  as  the 
head  of  the  fiunily,  and  interested  in  the 
whole  matter,  has  come  to  the  conclusion 
that  his  discretion  ought  to  be  exercised 
in  the  sale,  the  Court  would  not  lightly 
differ  from  him ;  but  if  it  did  differ  on 
the  question  of  &ct  as  to  the  exercise  of 
his  discretion  under  the  circumstances  of 
the  case,  then  the  sale  could  not  take 
effect,  because  the  two  concurring  parties 
to  its  validity  would  not  have  agreed.  It 
is  obvious  that  the  view  to  be  taken  by 
an  outside  honest  trustee  is  one  which 
must  be  taken,  having  regard  to  all  the 
circumstances  of  each  particular  case; 
and  it  would  be  wrong  to  lay  down 
any  rule  as  to  what  the  Court  should 
or  should  not  allow  to  be  done  in  a 
particular  *case,  because  in  another  case 
the  Court  had  thought  that  that  par- 
ticular thing  should  not  be  done.  I 
agree  with  Mr.  Justice  Chitty  that  the 
discretion  of  the  Court  should  not  be 
fettered  in  any  way  whatever.  It  is  obvious 
there  must  be  matters  which  no  trustee, 
acting  honestly,  could  do  properly,  and 
therefore,  whenever  that  difficulty  arises, 
the  decision  must  be  the  same  in  eveiy 
case.  Mr.  Justice  Chitty,  in  his  judg- 
ment, said :  <*  I  desire  to  repeat  here 
what  I  have  said  before,  that  this  con- 
trolling power  of  the  Court  is  a  discre- 
tionary power,  and  that  it  must  be  exer- 
cised with  regard  to  all  the  circumstanoes 
of  each  particular  case,  anxious  attention 
being  given  to  thesaid  circumstances,  which 
vary  greatly.  For  myself,  I  say  emphati- 
cally that  this  discretion  ought  not  to  be 
crystallised,  as  it  would  become  in  course 
of  time,  by  one  Judge  attempting  to  pre- 
scribe definite  rules  with  a  view  to  bind 
other  Judges  in  the  exercise  of  that  dis- 
cretion which  the  Legislature  has  com- 
mitted to  them.  This  discretion,  like  aU 
other  judicial  discretions,  ought,  as  &r  as 
piucticable,  to  be  left  untrammelled  and 
fr'ee  so  as  to  be  fairly  exercised  according 
to  the  exigencies  of  each  particular  case." 
In  my  opinion,  that  is  the  right  rule,  and 
is  the  one  which  I  have  endeavoured  to 
explain  in  other  words.  It  is  all  the 
circumstances  of  the  case  which  have  to 
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be  considered.  A  fidr  and  honest  trustee 
would  therefore  consider  whether  it  was 
right,  under  the  circumstances  of  the  par- 
ticular case  before  him,  that  at  that  time, 
and  under  the  circumstances  of  that  case, 
the  heirlooms,  or  the  parts  of  them  which 
are  desired  to  be  sold,  ought  to  be  sold  at 
all.  There  may  be  cases  in  which  they 
ought  not  to  be  sold ;  and  I  should  think 
that  a  £ur  and  honest  trustee  would  lean 
against  selling  heirlooms,  because  prima 
faciej  unless  something  in  the  circum- 
stances justified  it,  an  honest  trustee  would 
be  inclmed  to  keep  the  heirlooms  where 
the  settlor  desired  that  they  should  be. 
The  leaning,  therefore,  would  be  against  a 
sale.  But  then  that  is  not  all.  K  the 
trustee — ^that  is,  the  trustee  for  the  tenant 
for  life,  as  well  as  for  all  the  other  parties 
— ^has  to  consider  whether  he  would  sell, 
he  must  take  into  consideration  the  cir- 
cumstances of  the  tenant  for  life.  •  I  think 
he  would  take  them  into  consideration  as 
the  head  of  the  family;  and  it  is  most 
material  that  the  head  of  a  great  family, 
or  of  any  family,  should  be  in  a  position 
to  do  his  duty  to  the  whole  family.  It  is 
therefore  impossible  to  throw  out  of  con- 
sideration the  circumstances  of  the  parti- 
cular tenant  for  life.  If  he  cannot  keep 
up  the  family  property — if  he  cannot  live 
in  the  family  house  without  some  assist- 
ance from  the  sale  of  the  heirlooms,  or  any 
part  of  them — ^that  &ct  ought  to  be  taken 
very  much  into  consideration.  Then  the 
position  of  the  next  tenant  for  life — ^that 
is,  the  person  who  will  become  the  next 
tenant  for  life — ^is  also  material,  and  it 
ought  to  be  considered  whether  he  will  be 
able,  as  head  of  the  fiamily,  to  keep  up 
the  fiunily  property.  Next  after  him,  his 
children— even  though  unborn — are  to  be 
considered,  and  then  will  come  the  other 
persons  who  may  become  tenants  for  life 
under  the  settlement,  although  it  can- 
not be  said  there  is  the  necessity  to  deal 
with  them  in  precisely  the  same  manner 
as  the  others.  It  is  not  that  each  of  the 
persons  is  to  be  considered  separately,  for 
although  in  one  sense  each  of  them  is  to 
be  considered  separately,  yet  the  whole 
position  of  the  fajnily  tctken  altogether  is 
to  be  considered.  Circumstances,  there- 
fore, may  arise  with  regard  to  them  all 
which  will  justify  the  exercise  of  the  dis- 
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cretion,  although  if  the  case  of  one  only 
of  them  were  being  considered  it  would 
not  be  justified.  Thus,  supposing  that  the 
tenant  for  life  who  is  to  exercise  the  dis- 
cretion is  a  man  of  wealth  aliunde,  or  out- 
side the  property  which  is  settled  under 
the  settlement,  and  with  regard  to  which 
he  has  a  discretion,  and  by  means  of  that 
wealth  is  in  a  position  to  keep  up  the 
family  estates  and  the  heirlooms  all  intact, 
that  would  be  a  very  strong  reason  why  a 
trustee  in  the  exercise  of  his  duty  should 
lean  against  a  sale,  and  say  that  the  heir- 
looms should  not  be  sold.  But  suppose, 
on  the  other  hand,  taking  into  consi- 
deration the  wealth  belonging  to  the 
existing  owner  of  the  life  estate,  that 
wealth  which  does  not  belong  to  those 
estates  would  necessarily  depart  from  him 
when  he  died,  so  that  his  heir,  his  son, 
would  not  have  it ;  and  suppose  also  that, 
without  that  wealth,  it  would  be  obvious 
that  the  family  estate  could  not  be  kept  up 
in  his  hands ;  and  suppose  that  an  excep- 
tional offer  for  some  of  the  heirlooms,  or 
all  of  them,  was  made  to  that  tenant  for 
life  who  has  the  means,  and  who,  if  he 
were  regarded,  would  not  be  allowed  to 
sell ;  and  supposing  he  has  an  exceptional 
offer,  which  probably  will  not  arise  in  the 
time  of  his  successors  if  it  is  allowed  to 
pass  by — take,  for  instance,  pictures,  or 
furniture,  or  jewels,  for  which  a  more  than 
usually  good  offer  is  made  to  the  tenant 
for  life — a  trustee  might  fairly  say  that 
although  he  would  not  let  these  things  be 
sold  now  if  he  considered  the  tenant  for 
life  only,  yet  that  when  he  came  to  con- 
sider the  heir,  if  he  let  this  exceptional 
offer  go  by  he  would  not  be  able  to  sell 
them  for  anything  like  the  same  sum,  and 
when  he  comes  in  would  not  be  able  to 
keep  up  the  femily  property  so  well  as  he 
would  have  been  able  to  if  they  were  sold 
now,  that  would,  I  think,  be  a  circum- 
stance which  would  justify  an  honest  and 
careful  trustee  in  exercising  his  discretion 
and  allowing  [the  things  to  be  sold  now. 
Then,  take  the  case  of  the  tenant  for  life 
himself,  by  reason  of  some  circumstance 
or  other,  not  being  able  during  his  life  to 
keep  up  the  famUy  estate,  and  supposing 
that  the  circumstances  of  the  property 
are  such  that  he  is  not  able  to  keep  it  up, 
and  that  his  son  will  not  be  able  to  do  so 
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— ^if  that  be  so,  would  not  an  honest 
trustee  say  that  he  must  take  into  account 
the  position  of  the  present  tenant  for  life, 
his  age,  and  how  long  he  will  be  tenant 
for  life  t  Also  that  he  is  the  head  of  the 
fistmily,  and  what  will  become  of  the  family 
supposing  they  are  young  and  in  want  of 
the  assistance  which  the  head  of  a  family 
can  give,  and  that  if  he  does  not  allow 
this  ^e,  even  though  the  property  may 
recover  in  the  hands  of  his  successor,  it 
would  all  be  in  abeyance  during  the  whole 
of  his  life  and  his  family,  the  very  people 
who  are  to  succeed  him,  one  after  the 
other,  will  not  have  the  same  advantages 
during  the  whole  of  his  life  which  they 
would  have  if  they  are  allowed  to  sell. 
I  think  circumstances  such  as  those  would 
be  taken  into  consideration,  and  imder 
those  circumstances  an  honest  trustee 
would  say  he  would  allow  the  sale  so  that 
the  money  might  be  in  his  hands  for  the 
time.  That  would  not  deprive  the  subse- 
quent heirs  really  of  anything  of  value ; 
they  would  get  the  full  value  of  the  thing, 
and  the  money  which  is  the  produce  of 
the  sale  would  go  to  them  just  as  the  ' 
thing  itself,  and  the  trustee  therefore 
might  think,  in  the  exercise  of  his  discre- 
tion, and  taking  these  circumstance  into 
account,  that  he  would  direct  the  sale  if 
the  Court  agreed  with  him.  The  tJourt, 
when  the  matter  comes  before  it,  will 
take  all  the  circumstances  of  the  particular 
case  into  account — such  circumstances  as 
I  have  enunciated  by  way  of  example, 
and  which  are  not  necessarily  all  the  cir- 
cumstances which  might  arise  in  each  par- 
ticular case;  and  the  Court  would  take 
care  that  no  absolute  injustice  was  done 
to  any  one.  But  this  matter  would  also 
be  taken  into  account :  that  it  might  be 
less  beneficial  to  one  than  to  another.  The 
Court  would  take  all  the  circumstances  of 
the  fsimily  with  due  care  into  considera- 
tion, and  would  act  as  an  honest  and 
careful  trustee  would  in  agreeing  to  the 
discretion  which  has  been  first  exercised 
by  the  tenant  for  life.  If  it  agreed  with 
him,  it  would  allow  the  sale ;  if  it  dis- 
agreed with  him,  it  would  say.  Although 
we  do  not  say  that  you  in  your  view  were 
-wrong — ^we  have  nothing  to  do  with  that 
— ^we  do  not  agree  with  you,  therefore 
there  cannot  be  a  sale. 


That  is,  therefore,  the  position  of  the 
Court  of  first  instance;  but  when  the 
matter  comes  to  the  Court  of  Appeal  a 
greater  burden  is  imposed  on  those  who 
object  to  the  mode  in  which  the  discretion 
of  the  tenant  for  life  and  of  the  Court  of 
iist  instance — the  joint  discretion  of  the 
two — ^has  been  exerdsed.  In  that  case 
they  must  satisfy  the  Court  of  Appeal 
that  the  joint  discretion  of  the  tenant  for 
life  and  of  the  Court  has  been  wrongly 
exercised. 

In  the  present   case    the  tenant  for 
life,  admittedly  desiring  to  act  with  per- 
fect  bona  JideSf    has    exercised   his  dis- 
cretion, and  thinks  there  ought  to  be  a 
sale  of  three  pictures  out  of  a  large  num- 
ber.    Mr.  Justice  Chitty,  with  his  usual 
care,  having  thought  that,  under  the  dr- 
cumistances  of  this  fiunily  as  it  exists  at 
this  time,  and  considering  the  price  to  be 
paid,  an<i  also  that  the  eldest  son  desired 
to  be  married,  and  ought,  as  heir  of  such  a 
£Eunily  and  to  such  a  title — for  that  must 
be  taken  into  accotmt — ^to  have  a  very 
considerable  allowance;  and  considering 
that  the  sale  will  obviouslv  be  for  the 
advantage  of  the  son,  and  that  he  agrees 
to  it,  and  being  unable  to  see  that  any 
injury  will  in  this  case  be  done  to  any 
of  the  future  tenants  for  life  under  the 
settlement,  except  the  sentimental  desire 
of  possessing  the  pictures,  it  seems  to  me 
to  be  a  clear  case  to  shew  the  Court 
was  justified  in  agreeing  with  the  exercise 
of  the  discretion  by  the  present  Earl  of 
Eadnor,  the  tenant  for  life.     It  is  dear 
the  Court  was  justified  in  agreeing,  and 
there  is  not  a  single  point  of  valid  argu- 
ment which  can  be  suggested  why  Mr. 
Justice  Chitty  should  not  have  come  to 
the  conclusion  which  he  did«     Under  the 
circumstances,  the  burden  of  proof  in  this 
Court  has  not  been  satisfied  by  the  appd- 
lants,  who  are  trustees,  and  were  entitled 
to  take  the  opinion  of  Mr.  Justice  Chitty 
as  to  what  was  right  to  be  done;  but, 
having  appealed  to  the  Court  of  Appeal, 
being  absolutely  protected  by  the  decision 
of  Mr.  Justice  Chitty,  they  appeal  under 
the  ordinary  conditions  of  appellants,  and 
the  appeal  having  fiuled,  must  be  dis- 
missed, with  costs. 

LiNDLEY,  L.  J. — I  am  of  the  same  opinion, 
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nd  proper  must  depend  upon 
iumstances  of  the  particular 
views  of  the  tenant  for  life 
unt  for  much.  The  views  of 
differ  from  him  ought  not  to 
from  consideration.  But  the 
i  the  chance  of  succession,  the 
ortance  of  the  interest  to  be 
rhe  Court  is  trusted  with  a 
jud  I  decline  to  fetter  it  by 

to  lay  down  any  rule  or 
[lich  may  fetter,  or  tend  to 
:ercise.  Supposing  that  there 
%  conflict  of  interests  or  of 
ly  particular  case,  the  Court 
be  necessarily  paralysed;    it 

exercise  its  discretion  and 
sale.  The  Legislature  has 
ranted  that  the  Court  will  act 
urt  ought  to  act,  and  this  is 
ive  endeavoured  to  express  by 

the  Court  ought  to  be  satis- 
>roposed  sale  is  reasonable  and 
le  protection  thus  afforded  to 
dren  and  to  remaindermen  is 
greater  than  that  afforded  by 
or  any  other  section  in  the 
tenant  for  life  must  obtain  the 

the  Court.  An  injunction 
ppHed  for  too  late;  and  any 

the  shape  of  compensation 
aant  for  life  or  his  estate  for 

of  trust  by  him  might  be 
he  view  taken  by  Mr.  Justice 
D  the  power  and  duty  of  the 
ises  of  this  description  is,  I 
ct,  and  the  appeal  ought  to  be 


J.J. — I  concur. 

Appeal  dismissed. 


^lee  &  Co.,  for  surviving  trustee  ; 
ischoff,  Dodgson,  &  Coxe,  for  tenant 
L.  C.  Curtis-Hayward,  for  parties 
.  remainder. 
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HBNDEBSON   V,  THE   BANK 
OF  AUSTRALASIA. 


[IN  THE   OHANOBRT  DIVISION  AND  IN 
THK  COUBT  OP  APPKAL.] 

Ohitty,  J. 
1890. 

May 
Oottoii,L.J. 
Pbt, 
Lopes, 

July 

Company — Meeting — Conduot  of  Btai- 
ne89 — Ruling  of  Chairman — ReaciiUion — 
Validity —  Waiver. 

Where  the  chairman  a£  a  meeting  of  a 
piMio  company  deliberately  rxdee  in  a  cer- 
tain fjoay,  a  ehareholder  is  not  hotrnd  to 
challenge  aiich  ruling  in  order  to  preserve 
hia  right  to  impeach  the  validUy  of  the 
proceedings  in  a  Court  of  law. 

At  a  meeting  convened  for  the  purpose  of 
making  certain  alterations  in  the  rules  of  a 
company,  a  resolution  u^as  proposed  giving 
each  proprietor  one  vote  for  every  shao'e, 
subject  to  a  proviso  requiring  him  to  have 
been  on  the  register  for  six  months.  The 
plaintiff,  a  proprietor,  having  moved  to 
omit  Ae  proviso,  the  chairman,  after  con- 
suiting  his  legal  adviser,  ruled,  erroneously, 
that  the  resolution  must  be  accepted  or  re- 
jected in  its  entirety,  and  declined  to  ptU 
the  amendment.  The  plaintiff  then  moved 
the  rejection  of  the  resolution.  The  resokir 
turn  was  pas»sd,  and  was  subsequently  eon- 
finned: — Held  {reversing  the  decision  of 
Cmm,  J.),  that  there  was  no  u>aiver  by 
the  plaintiff,  and  that  he  vxm  enHtled  to  a 
dedarcUion  that  tlie  resolution  was  inncdid. 

This  was  an  action  by  Mr.  Robert 
Henderson,  who  was  a  large  proprietor 
of  shares  in  the  defendant  bank,  impeach- 
ing the  validity  of  certain  resolutions 
passed  on  the  4th  of  April,  1889,  and 
confirmed  on  the  2nd  of  May,  1889. 

The  bank  was  constituted  under  a  deed 
of  settlement,  which  provided  as  fol- 
lows:— 

^'(12)  That  an  extraordinary  general 
meeting  may  be  called  at  any  time  by  the 
court  of  directors,  or  otherwise,  in  the 
manner  hereinafter  mentioned." 

"  (15)  That  no  other  business  shall  be 
transacted  at  any  extraordinary  general 
meeting  besides  that  for  which  it  shall 
have  been  specially  called,  unless  such  ex- 


traordinary general  meeting  shall  have 
been  called  for  the  same  time  and  plaoe 
with  any  general  meeting,  in  which  case, 
besides  the  business  for  which  such  extra- 
ordinary general  meeting  shall  have  been 
specially  called,  any  other  business  for 
which  an  extraordinaiy  general  meeting 
is  not  specially  required  by  these  presents 
to  be  called  maybe  transacted  at  any  such 
yearly  general  and  extraordinary  general 
meeting  which  shall  be  so  held  together 
at  one  and  the  same  time  and  place." 

"(18)  That  no  proprietor  or  other 
holder  of  shares  shall  be  oonsid^^d 
qualified  to  vote  at  any  general  meeting 
or  ballot  who  shall  be  a  holder  in  bis  or 
her  individual  right  of  less  than  five 
shares  in  the  capital  of  the  society,  or 
who,  not  being  an  original  proprietor, 
shall  have  been  such  a  holder  for  less  than 
six  calendar  months  previous  to  such 
general  meeting  or  ballot. 

"  (19)  That  at  any  general  meeting  and 
ballot  every  qualified  proprietor  holding 
five  shares  in  the  capital  of  the  society, 
and  less  than  ten  shares,  shall  be  entitled 
to  one  vote,  and  holding  ten  shares  and 
less  than  twenty  shares  shall  be  entitled 
to  two  votes,  and  holding  twenty  shares 
and  less  than  fifty  shares  shall  be  entitled 
to  three  votes,  and  holding  fifty  shares  or 
upwards  shall  be  entitled  to  four  votes, 
and  no  more. 

"  (20)  That  a  majority  of  the  votes  of 
the  qualified  proprietors  at  two  successive 
extraordinary  general  meetings  to  be 
specially  called  for  the  purpose,  or  at  any 
ballot  which  may  be  granted  at  such 
meetings,  or  either  of  them,  shall  be  re- 
quisite and  sufficient  for  making  new 
laws,  regulations,  and  provisions  for  the 
society  or  co-partnership,  and  for  amend- 
ing, annulling,  altering,  or  repealing  all 
or  any  of  the  previous  existing  laws,  re- 
gulations, and  provisions  thereof^  or  for 
dissolving  the  society  or  co-partnership." 

"  (27)  That  two  successive  extraordinary 
general  meetings  specially  called  for  the 
purpose  shall  hjEive  full  power  to  make 
any  new  laws,  regulations,  and  provisions 
for  the  society  or  co-partnership,  or  to 
amend,  alter,  or  repeal  all  or  any  of  the 
previously  existing  laws,  regulations,  and 
provisions  thereof." 

"  (29)  That    notice    of  every  yearly 
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general  meeting  and  extraordinary  gene- 
ral meeting  shsll  be  given  by  the  court  of 
directors  by  advertising  the  same  in  any 
two  or  more  London  daily  morning  news- 
papers, and  any  two  or  more  London 
daily  evening  newspapers,  at  least  twenty- 
one  days  and  not  more  than  thirty  days 
before  the  time  fixed  for  holding  such 
meeting,  and  in  such  advertisements  the 
day  and  hour  of  the  meeting,  and  the 
place  in  London  or  Middlesex  at  which  it 
will  be  held,  and  (as  to  extraordinary 
genei^  meetings  and  a^oumed  meetings) 
the  objects  for  holding  the  same,  shall  be 
specified." 

On  the  7th  of  March,  1889,  the  direc- 
tors gave  notice  of  an  extraordinary  gene- 
ral meeting  to  be  held  on  the  4th  of 
April,  immediately  after  the  annual  gene- 
ral meeting,  "  for  the  purpose  of  consider- 
ing and,  if  thought  fit,  passing  special 
resolutions  to  be  then  proposed  for  amend- 
ing the  deed  of  settlement  of  the  bank " 
in  certain  particulars,  which,  so  far  as 
material,  were  as  follows  : — 

"1.  To  alter  the  scale  of  voting  by 
giving  to  every  qualified  proprietor  one 
vote  for  every  share  held  by  him  or  her. 

"  2.  To  enable  the  qualified  proprietors 
to  give  their  votes  at  every  bdlot,  either 
personally  or  by  proxy." 

The  notice  then  proceeded  as  follows : — 

"  Should  the  resolutions  to  be  proposed 
at  the  said  extraordinary  general  meeting, 
or  any  of  them,  be  passed,  the  resolutions 
or  resolution  so  passed  will  be  submitted 
for  confirmation  to  a  second  extraordinary 
general  meeting  of  the  proprietors  which 
will  be  subsequently  convened." 

On  the  1st  of  April,  1889,  the  directors 
sent  to  the  proprietors  of  the  bank  a  cir- 
cular containing  the  fiill  text  of  the  reso- 
lutions to  be  proposed.  The  first  resolu- 
tion was  in  the  following  terms  : — 

"  (1)  That  the  18th  clause  of  the  deed 
of  settlement  be  repealed,  and  that  in- 
stead thereof  the  following  clause  be  in- 
serted immediately  after  the  17th  clause : 
*That  every  proprietor  shall  have  one 
vote  for  every  share  held  by  him  or 
her,  provided  that  no  proprietor  shall  be 
entitled  to  vote  at  any  general  meeting 
or  ballot  in  respect  of  any  share  unless  he 
or  she  shall  have  been  registered  as  the 
holder  of   such  share  for  at    least    six 
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calendar  months  prior  to  such  general 
meeting,  or,  in  case  of  a  ballot,  prior  to 
the  general  meeting  at  which  the  ballot  is 
granted.'" 

The  second  resolution  proposed  to  re- 
peal the  19th  clause  of  the  deed  of  settle- 
ment, and  to  enable  votes  to  be  given  by 
proxy. 

The  meeting  was  duly  held  on  the  4th 
of  April,  and  a  shorthand  note  of  the 
proceedings  was  taken,  which  was  ad- 
mitted by  both  sides.  The  plaintiff  was  pre- 
sent at  the  meeting,  and  after  the  first  reso- 
lution had  been  proposed  and  seconded,  he 
made  a  speech  objecting  to  the  six  months' 
qualification  in  the  case  of  ordinary  share- 
holders, unless  a  time  qualification  was 
added  in  the  case  of  the  directors.  He  con- 
cluded as  follows : — "  I  do  not  say  that  it 
is  unreasonable  that  a  shareholder  should 
be  on  the  register  for  six  months ;  but  I 
say  that  a  director  should  be  on  it  for 
longer  than  six  months — namely,  twelve 
months  or  two  years — and  therefore  I  will 
support  the  resolution  if  that  qualification 
can  be  added  j  but  if  not,  then  I  should 
strike  out  the  six  months'  disqualification 
of  an  ordinary  shareholder.  I  beg  to 
move  that,  so  &r  as  that  part  of  the  reso- 
lution is  concerned';  but  if  that  cannot  be 
done,  then  I  object  to  the  other  provision. 
I  am  aware  that  it  stands  in  the  deed  at 
present."  The  chairman  :  "  You  mean  as 
to  the  six  months?"  Mr.  Henderson: 
"  Yes."  A  proprietor  :  "  That  a  director 
should  have  been  a  shareholder  for  one 
year."  The  chairman :  "  You  cannot 
raise  that  question  just  now."  A  pro- 
prietor :  "That  a  person  who  is  nominated 
as  a  director  should  have  been  on  the  re- 
gister for  one  year ;  or  put  it  equally  with 
a  shareholder  —  namely,  that  a  person 
should  have  been  on  the  register  for  six 
months  before  he  is  qualified  to  be  no- 
minated as  a  director."  Mr.  Henderson  : 
"I  am  quite  willing  to  have  it  either 
way."  The  chairman :  "  Does  any  gen- 
tleman second  Mr.  Henderson's  amend- 
ment ? "     A  proprietor :  "  I  second  it." 

The  chairman,  before  putting  the  amend- 
ment, desired  to  offer  a  word  of  explana- 
tion, and  he  made  some  observations  upon 
Mr.  Henderson's  amendment,  which  he 
described  as  relating  to  the  term  of  six 
months.      Then,  after    a  pause,  during 
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which  he  appears  to  have  consulted  the 
legal  adviser  of  the  bank,  he  continued : 
"  I  find  that  the  proposal  of  Mr.  Hender- 
son is  vUra  vires,  I  find  from  the  nature 
of  the  notice  which  has  been  given  with 
regard  to  these  proposals  they  must  either 
be  accepted  or  r^ected/'  Mr.  Hender- 
son :  "  That  is  precisely  what  I  say — ^to 
strike  out  the  six  months,  or  add  that  the 
directors  must  be  equally  qualified/'  The 
chairman  :  "  Unfortunately  we  cannot  do 
that."  Mr.  Henderson:  "Then  I  must 
vote  against  the  resolution."  The  chair- 
man :  "  It  cannot  be  done.  I  am  advised 
by  the  legal  adviser  of  the  bank  that  either 
we  must  carry  this  alteration  in  the  terms 
of  the  notice  which  has  been  given  with 
respect  to  this  alteration,  or  else  we  must 
reject  it."  Then  Mr.  Henderson  moved  its 
rejection.  A  discussion  ensued,  in  the 
course  of  which  a  proprietor  asked :  "  Am 
I  to  understand  that  the  only  course  open 
to  those  who  agree  with  the  propcwed 
amendment  is  to  reject  the  amendment 
now,  and  to  reserve  it  for  a  future  meet- 
ing 1  Why  should  we  not  vote  upon  it 
nowl"  Ultimately  both  the  proposed 
resolutions  were  put,  and  carried  without 
amendment. 

On  the  2nd  of  May,  1889,  a  second 
extraordinary  general  meeting  was  held 
for  the  purpose  of  confirming  the  resolu- 
tions. 

The  plaintiff  was  present,  and  protested 
that  the  resolutions  had  not  been  validly 
passed,  on  the  ground,  first,  that  they  were 
not  covered  by  the  notice  ;  and  secondly, 
that  the  chairman  had  not  allowed  his 
amendment  to  be  put.  The  resolutions 
were,'however,  confinned,  notwithstanding 
the  plaintiff's  protest. 

On  the  14th  of  May,  1889,  the  plaintiff 
commenced  this  action  for  a  declaration 
that  the  resolutions  in  question  were  void, 
and  for  an  injunction  restraining  the  bank 
from  acting  upon  them. 

Romer,  Q,G,,  and  /.  Henderson,  for  the 
plaintiff. 

^^hf  GC.,  Maclean,  Q.C.,  and  C.  G, 
Hamilton,  for  the  defendants. 

Chitty,  J. — ^This  is  an  action  by  a  single 
shareholder  against  the  Bank  of  Austral- 
asia.    It  is  not  a  suit  by  him  on  behalf  of 


himself  and  all  the  other  ahajrekolders, 
but  it  is  a  suit  by  him  personally.  Nor  is 
it  a  suit,  as  sometimes  one  sees,  by  the 
company  itself  against  its  directors.  Two 
questions  are  raised  in  this  action.  The 
first  relates  to  the  terms  of  the  notice  con- 
vening the  meeting  of  the  4th  of  April. 
The  meeting  was  an  extraordinary  general 
meeting.  The  23rd  clause  of  the  deed  of 
settlement  requires  in  such  a  case  that  the 
notice  should  specify  the  objects  for  hold- 
ing the  meeting.  The  point  raised  by  the 
plaintiff  is  that  the  notice  given  was  in- 
sufficient, on  the  ground  that  it  did  net, 
within  the  fiiir  meaning  of  that  clause, 
specify  the  objects.  \JESb  Lordship  then 
referred  to  the  notice  of  the  7th  of 
March  and  the  circular  of  the  1st  of 
April,  which  he  held  could  not  be  re- 
lied upon  as  a  notice  because  it  was  not 
within  the  required  time,  and  he  continued 
as  follows :]  The  first  part  of  the  resolu- 
tion as  put  before  the  meeting  was  clearly 
within  the  scope  of  the  notice,  because  it 
was  an  alteration  of  the  scale  of  voting  by 
giving  (I  wiQ  leave  out  the  word  "  quali- 
fied "  for  the  moment)  to  every  proprietor 
one  vote  for  every  share.  But  it  was 
said  that,  in  view  of  the  fiict  that  the 
objects  for  holding  the  meeting  were  to  be 
specified,  it  was  not  competent  for  the 
meeting  to  entertain  so  much  of  that 
resolution  as  related  to  the  proviso  at  the 
end.  To  imderstand  the  argument  sub- 
mitted upon  this  point,  it  is  necessary  to 
refer  shortly  to  the  18th  and  19th  clauses 
of  the  deed.  [His  Lordship  read  the 
clauses.]  Shortly,  it  is  stated  that  the 
18th  is  a  disqualification  clause,  and  that 
the  19th  is  to  be  read  separately  from 
that,  so  that  when  once  the  voter  is  not 
disqualified  he  can  use  all  his  voting 
powers.  I  will  assume,  without  deciding 
in  favour  of  the  plaintiff,  that  that  is  the 
right  construction.  Then  was  it  compe- 
tent for  the  meeting  to  entertain  this 
resolution  in  the  form  that  I  have  read  iti 
It  is  settled  in  cases  of  this  kind  that 
the  notice  which  specifies  the  business  or 
the  object  of  the  meeting  is  to  be  a  fisur 
notice,  intelligible  to  the  minds  of  the 
class  of  men  to  whom  it  is  addressed. 
The  Court  does  not  scrutinise  these  notices 
with  a  view  to  excessive  criticism  to  find 
out  defects,  but  it  looks  at  them  feirly.    I 
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think  the  queBtion  may  be  put  in  this 
form  :  What  is  the  meaning  which  this 
would  &irly  carry  to  ordinary  minds  1 
That,  I  thii^,  is  a  veiy  £ur  test.  Of  course, 
it  is  like  all  tests  of  this  class — ^namely, 
tests  with  peference  to  the  construction  of 
the  meaning  of  certain  particular  words ; 
it  is  only  an  assistance  to  the  Court  to 
put  the  question  in  this  form.  In  dealing 
with  this  as  a  practical  question  there  is 
one  matter  which  appears  to  me  to  be  of 
considerable  importance.  Several  ques- 
tions were  raised  and  discussed  at  the 
meeting,  but  no  objection  was  taken  to 
the  resolution  on  the  ground  that  it  was 
not  within  the  scope  of  the  notice.  Cer- 
tainly, the  plaintiff,  who  took  an  active 
part  in  the  meeting,  did  not  raise  the  ob- 
jection. It  is  plain  that  he  put  no  one  on 
his  guard,  either  the  chairman  or  any  of 
the  shareholders  so  assembled — ^nay,  more, 
the  plaintiff,  according  to  his  case,  proposed 
an  amendment  which  would  have  em- 
bodied the  disqualification  which  is  ob- 
jected to,  if  as  part  of  his  proposition  he 
could  have  carried  something  which  was 
altogether  outside  the  scope  of  the  objects 
of  the  meeting — ^namely,  a  similar  qualifi- 
cation clause  with  regard  to  the  directors. 

I  have  here  a  very  fidr  test  of  how  the 
notice  was  understood  by  men  of  the  class 
to  which  it  was  addressed ;  and,  in  particu- 
lar, I  have  a  strong  case  as  against  the 
plaintiff,  to  shew  how  he  understood  it. 
I  think,  therefore,  it  does  not  lie  in  the 
plaintiff's  mouth  to  say  that  the  resolution 
proposed  was  not  within  the  £ur  meaning 
of  the  notice  which  was  given,  and,  seeing 
that  this  is  an  action  by  the  plaintiff  alone, 
it  is  a  personal  oljection  to  him.  The 
result  is,  I  think,  that  he  has  himself 
waived  the  objection,  and  it  is  not  open 
for  him  now  to  raise  it.  Therefore  I  decide 
the  first  point  against  the  plaintiff. 

The  next  point  has  reference  particu- 
larly to  the  proceedings  at  the  first  meet- 
ing, and  the  question  is  as  to  the  regularity 
of  tiiose  proceedings.  It  is  contended  on 
behalf  of  the  plaintiff  that  he  put  before 
the  meeting  an  amendment  which  was  a 
proper  amendment,  and  that  the  chairman 
declined  to  allow  that  amendment  to  go 
to  the  meeting.  I  will  not  read  through 
the  shorthand  notes  of  what  took  place. 

Mr.  Henderson  made  a  speech,  and  the 
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substance  of  what  he  says  is  this :  '*  If 
you  will  put  the  directors  in  a  similar 
position,  or  add  something  to  their  neces- 
sary qualification,  then  I  am  willing  that 
the  resolution  should  go  with  reference  to 
the  shareholder's  qualification ;  but  if  not, 
then  I  should  stnke  out  the  six  months' 
disqualification  of  an  ordinary  share- 
holder." Then  he  says  he  begs  to  move 
that — ''  that, "  I  take  it,  must  mean  what 
he  has  already  stated,  because  it  has  been 
nowhere  intimated  to  him  that  he  could 
not  move  the  earlier  part  of  his  proposi- 
tion. He  says,  "  If  that  cannot  be  done, 
then  I  object  to  the  other  provision." 
Then,  after  some  few  words  more,  the 
chairman,  who  seems  to  have  been  con- 
ducting the  business  courteously,  thought 
that  he  had  comprehended  the  meaning 
of  the  proposition  which  Mr.  Henderson 
was  desirous  of  having  submitted  to  the 
meeting,  and  he  presently  asked  whe- 
ther anybody  seconded  Mr.  Henderson's 
amendment,  and  a  proprietor  stated  at 
once  that  he  seconded  it.  Then  the  chair- 
man said  that  before  he  put  it  he  would 
give  a  word  of  explanation,  and  towards 
the  end  of  his  observations  he  made  a 
pause.  I  stay  for  one  moment  to  consider 
what  was  the  condition  of  the  afiEairs  of 
that  meeting  at  that  time.  There  was  no 
amendment  in  terms.  No  amendment 
in  any  shape  had  been  submitted  to  the 
chairman  which  he  was  asked  to  put  to 
the  meeting ;  and  although  the  chairman 
may  have  thought  that  he  could  extract 
Mr.  Henderson  s  meaning  from  his  speech 
— ^and  possibly,  from  what  I  can  see  from 
what  took  place  at  that  time,  it  would 
have  assisted  him  in  putting  the  amend- 
ment into  shape — ^yet  it  never  was  reduced 
into  such  a  definite  form  as  to  enable  it 
to  be  placed  before  the  meeting.  There- 
fore there  was  at  this  moment  no  amend- 
ment before  the  meeting,  and,  conse- 
quently, there  was  nothing  that  the  chair- 
man could  put.  The  chairman  seems  there 
to  have  made  a  pause,  and  I  think  counsel 
are  probably  right  in  what  they  have  said, 
that  there  was  a  consultation  with  the 
bank's  solicitor,  and  that,  as  the  result  of 
that  consultation,  the  chairman  said,  "  I 
find  the  proposal  of  Mr.  Henderson  is 
uUra  vires.  I  find,  from  the  nature  of  the 
notice  which  has  been  given  with  regard 
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to  these  proposals,  they  must  either  be 
accepted  or  rejected."  If  Mr.  Henderson 
had  put  his  amendment  into  the  form 
which  his  speech  certainly  suggested,  of 
proposing  in  some  way  to  alter  the  qualifi- 
cation of  the  directors,  then  clearly  it  was 
a  matter  which  could  not  have  been  put 
to  the  meeting.  But  if  the  amendment 
was  put  into  the  form  of  proposing  to 
omit  all  the  words  which  related  to  the 
six  months'  qualification  of  the  share- 
holder—that is  to  say,  to  omit  certain 
words  in  the  resolution  itself  which  was 
then  before  the  meeting — ^the  amendment 
certainly  could  have  been  put.  If  the 
advice  given  to  the  chairman  was  that  no 
amendment  could  be  received  to  the  reso- 
lution, that  advice  was  erroneous.  About 
that  I  entertain  no  doubt  whatever.  But 
it  is  clear  on  this  point  there  was  some 
embarrassment.  Without  reading  further, 
it  is  plain  that  the  chairman  was  of 
opinion  that  he  could  not  put  any  amend- 
ment. 

Now  I  come  to  what  is  the  critical 
question  in  this  action.  It  appears  to  me 
tiiat  meetings  of  this  kind  are  not  bound 
to  model  edl  their  proceedings  strictly 
on  the  rules  of  the  House  of  Commons. 
Those  rules  are  very  useful — they  are  the 
result  of  long  experience — and  when  those 
rules  are  understood  they  work  out  ad- 
mirably. But  they  are  too  complex  for  the 
comprehension  of  ordinary  shareholders, 
and  it  is  not  necessary  to  pursue  the  form. 
There  is  one  point  which  I  mentioned  in 
the  argument  which  I  repeat  here  by  way  of 
illustration,  and  that  is,  that  in  the  House 
of  Commons  the  Speaker  puts  matters  in 
a  deliberative  way.  After  the  question 
has  been  put  and  voted  on,  the  Speaker 
says,  "  I  think  the  ayes  have  it,"  or  "  I 
think  the  noes  have  it."  That  is  a  de- 
liberative expression  of  his  opinion,  but 
not  final.  Then  that  is  sometimes  chal- 
lenged once  or  twice,  but  definitely  chal- 
lenged, and  after  a  time  it  occurs  that 
there  is  no  further  challenge.  Thereupon 
the  Speaker  says,  "  The  ayes  have  it,"  or 
"The  noes  have  it."  That  is  final.  After 
that,  no  point  of  order  can  be  raised.  But 
in  a  case  of  this  kind  I  think  the  chair- 
man is  not  to  be  caught  suddenly  by  the 
expression  of  an  opinion  which  he,  without 
very  much  experience  (of  course,  I  am 


speaking  of  chairmen  in  general,  and  not 
of  this  chairman),  has  formed  on  the  spur 
of  the  moment;  and  I  am  prepared  to  hold, 
and  do  hold,  that  he  is  allowed  to  ex- 
press his  opinion  in  a  deliberative  way. 
In  this  case  I  think  that  it  was  quite  com- 
petent for  the  plaintiff,  without  any  breach 
of  order  or  any  want  of  propriety,  imme- 
diately— or,  at  any  rate,  before  the  voting 
took  place  upon  the  resolution  itself — ^to 
have  risen  to  a  point  of  order,  and,  with- 
out saying  that  he  must  use  these  words, 
to  have  addressed  the  chairman  somewhat 
in  this  fashion,  "  I  respectfully  olject  to 
your  ruling.  I  think  you  are  in  error, 
and  I  give  you  notice  that  I  intend  to 
insist  on  my  right  to  move  an  amend- 
ment." Then  I  think,  in  the  state  the 
business  was  in  at  the  time,  he  must  have 
told  the  chairman  what  his  amendment 
was.  In  other  words,  he  must  have  defi- 
nitely challenged  the  chairman.  It  was 
his  duty  to  put  that,  of  course,  in  a  cour^ 
teous  way,  and  without  any  breach  of 
order.  Then  the  chairman  would  have  had 
an  opportunity  of  reconsidering  whether 
his  opinion  was  right  or  wrong ;  and  some 
other  shareholders,  knowing  something 
about  the  conduct  of  business,  might  have 
got  up  and  suggested  to  the  chairman 
that  it  would  be  proper  if  the  amendment 
had  been  put  in  the  form  in  which  it  was 
legitimate  to  put  it  to  the  meeting.  For 
instance,  if  Mr.  Henderson  had,  after  this, 
tendered  his  amendment  containing  some 
clause  as  to  the  qualification  of  directors, 
and  also  containing  some  words  with  refer- 
ence to  the  qualification  of  shareholders, 
the  chairman  would  have  said,  ''I  am 
boimd  to  reject  your  amendment,  and  I  do 
so."  That,  I  think,  is  a  good  illustration 
of  the  state  of  proceedings,  and  how  they 
ought  to  have  been  conducted.  Mr.  Hen- 
derson, the  counsel,  told  me  not  to  guees 
— I  do  not.  I  cannot  say  what  the  diair- 
man  would  have  done  if  the  plaintiff  had 
said,  "  My  amendment  is  to  omit  all  the 
words  as  to  the  qualification  of  share- 
holders;" but  he  would  have  been  in  a 
position  to  reconsider  his  opinion. 

That  was  not  done.  There  I  think  Mr. 
Henderson,  the  plaintiff,  fiuled  in  his  duty 
if  he  meant  ever  to  raise  this  point  here- 
after. I  do  not  say  he  was  bound  to  do 
it,  because  no  man  is  bound  to  move  an 


Digitized  by 


Google 


Vol.  69.] 


MICTTAKTiMAS  1889  to  MICHAELMAS  1800. 


799 


ffender$on  y.  Sank  qf  A%utrakuia,  Ajfp, 
amendment.  It  is  entirely  within  his  own 
breast  whether  he  shall  do  it  or  not.  But 
it  is  material  to  observe  what  took  place 
afberwards.  I  said  there  was  no  such 
amendment  proposed;  but  it  is  notice- 
able that,  after  the  chairman  had  expressed 
bis  opinion,  which  I  hold  he  did  in  a  deli- 
berative way,  the  plaintiff  said  he  moved 
the  rejection  of  the  resolution,  though  I 
am  not  taking  him  too  much  upon  the 
mere  words.  Of  course  he  could  not  move 
the  rejection.  That  would  be  an  irregular 
mode  of  dealing  with  the  question.  The 
right  way  was  to  vote  against  the  resolu- 
tion. The  resolution  was  then  put  and 
camried. 

Under  these  circumstances,  can  the 
plaintiff  come  forward  to  impeach  the 
regularity  of  the  proceedings  ?  I  think 
not.  I  think  that  the  course  that  he  pur- 
sued is  equivalent  to  a  waiver  on  this  part 
of  the  case.  I  think  he  never  placed  the 
chairman  in  the  position  in  which  he  ought 
to  have  placed  him,  and  consequently  that 
his  objection,  founded  in  part  on  the  alle- 
gation that  his  amendment  was  not  put, 
cannot  be  sustained.  I  say  "  the  allega- 
tion that  his  amendment  was  not  put," 
because  he  never  placed  before  the  chair- 
man either  orally  or  in  writing  the  terms 
of  the  amendment  itself. 

That  practically  disposes  of  the  case. 
The  second  meeting  was  held,  and  the  de- 
fendants'counsel  urged  that  it  was  not  open 
at  the  second  meeting,  held  merely  for  the 
purpose  of  confirming  the  resolutions 
which  had  been  passed  at  the  first,  to 
entertain  any  amendment.  I  am  not 
concerned  with  that  proposition  beyond 
stating  it,  because  the  plaintiff's  counsel 
affirmed  it.  If  the  resolutions  at  the  first 
meeting  were  good,  as  I  have  held  they 
were,  then  there  is  no  question  left  for  me 
to  decide  as  to  the  regularity  of  the  pro- 
ceedings at  the  second  meeting. 

The  result  is  that  the  plaintiff  fails. 

The  plaintiff  appealed  from  this  deci- 
sion. 

Romer,  Q.C,  and  J,  ffenderaon,  for  the 
plaintiff. — We  submit  that  the  resolutions 
are  bad  on  two  grounds.  First,  that  they 
are  not  covered  by  the  notice.  Secondly, 
that  the  plaintiff's  amendment  was  not 
allowed  to  be  put.    Ohitty,  J.,  was  in  error 


in  holding  that  the  plaintiff  did  not  move 
any  amendment.  The  terms  of  the  amend- 
ment were  well  understood  by  the  meet- 
ing. There  has  been  nothing  in  the 
conduct  of  the  plaintiff  amounting  to 
waiver. 

^^fhy  Q'O.f  Maclean,  Q,C.,  and  C.  G. 
Hamilton,  for  the  defendants. — ^The  notice 
is  sufficient  to  cover  the  resolutions.  As 
to  the  amendment,  there  was  nothing  more 
than  an  intention  to  move  an  amend- 
ment; it  is  not  clear  what  the  amend- 
ment was.  If  the  plaintiff  had  intended 
to  insist  on  his  amendment,  it  was  his  duty 
to  have  given  notice  to  the  chairman  of 
his  intention,  and  if  the  chairman  had 
then  declined  to  put  the  amendment  he 
ought  to  have  withdrawn  from  the 
meeting. 

Cotton,  L.  J, — ^Two  objections  are  taken 
to  these  resolutions,  first,  it  was  said 
that  the  objects  for  which  the  meeting 
was  called  were  not  sufficiently  expressed 
in  the  advertisement.  I  do  not  think  it 
necessary  to  decide  that  at  present,  having 
regard  to  the  opinion  that  we  all  entertain 
on  the  second  objection ;  but,  as  far  as  my 
opinion  goes,  I  must  say  that  the  notice 
fairly  and  reasonably  expresses  to  the 
shareholders  what  matters  were  going  to 
be  discussed  at  the  meeting. 

The  second  objection  is  this  :  The  plain- 
tiff  says,  "  I  wi^ed  to  propose  an  amend- 
ment, and  that  the  chaiiman  refused  to  put, 
and  therefore  he  prevented  the  opinion  of 
the  shareholders  being  taken  on  a  matter 
which  was  legitimately  within  the  power 
of  the  meeting  to  be  considered."  In 
answer  to  that,  it  is  said  that  there  was 
no  definite  proposal  made  by  the  plaintiff. 
I  am  disposed  to  agree  with  Mr.  Justice 
Chitty  in  thinking  that  the  notice  ought 
not  to  be  treated  very  critically  with  a  view 
to  seeing  whether  one  cannot  pick  out 
some  defect  in  it;  but  I  also  think  we  ought 
noi}  to  treat  too  critically  the  question 
whether  an  amendment  was  proposed  by 
the  plaintiff,  because  although  he  did  not 
make  his  proposal  in  the  formal  way  in 
which  he  ought  to  have  done — hand  in  a 
formal  amendment  to  the  chairman — ^yet 
I  think  that  he  did  really  propose  an 
amendment  to  the  resolution  which  was 
then  before  the  meeting,   and  that  the 
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chairman  understood  what  the  amendment 
was,  because  he  sjsked  if  any  gentleman 
would  second  the  amendment.  Then,  after 
it  was  seconded,  he  refused  to  put  it  to 
the  meeting,  and  expressed  an  opinion, 
acting  under  the  advice  of  the  legal  adviser 
of  the  company,  that  no  amendment  at  all 
could  be  proposed,  and  that  the  resolu- 
tions which  had  been  placed  before  the 
meeting  must  be  accepted  en  Hoc  or 
rejected  altogether.  Let  us  see  how  the 
matter  stood.  I  quite  agree  that  the 
plaintiff  first  proposed  a  resolution  that 
the  directors  should  have  the  qualification 
of  having  held  shares  for  a  year.  That 
was  his  piindpal  object ;  but  if  the  amend- 
ment to  alter  the  qualification  of  the 
directors  was  not  accepted,  then  he  desired 
to  strike  out  the  six  months'  qualification 
for  ordinary  shareholders.  He  did  not 
in  terms  move  an  amendment  that  the 
qualification  of  an  ordinary  shareholder 
should  be  struck  out,  but  1  think  that  was 
the  reasonable  and  &ir  meaning  of  the 
words  which  he  used.  Although  his 
language  is  not  quite  so  fuU  or  accurate  as 
it  might  have  been,  or  as  it  would  have 
been  if  it  had  been  a  matter  of  pleading 
in  a  Court  of  law,  yet  I  think  it  fidrly 
expressed  to  the  meeting  and  to  the  chair- 
man what  he  intended  to  do  if  he  could 
not  introduce  by  way  of  amendment  the 
qualification  of  directors.  He  says,  "I 
am  aware  that  it  stands  in  the  deed  at 
present " — ^that  is  to  say,  the  six  months' 
qualification  for  holding  shares.  The 
chairman  says,  "  You  mean  as  to  the  six 
months  " — ^to  which  the  plaintiff  assents. 
Then  a  proprietor  says  "  that  a  director 
should  have  been  a  shareholder  for  one 
year" — ^no  doubt  referring  to  the  first 
amendment  proposed  by  the  plaintiff. 
Then  the  chairman  says — and  I  think 
quite  rightly — "  You  cannot  raise  thatques- 
tion  just  now  " ;  that  is  to  say,  "  any  pro- 
posal imposing  a  disqualification  on  a 
director  is  beyond  the  notice  given  for  the 
meeting,  and  that,  therefore,  cannot  be 
raised."  The  chairman  says  definitely,  as 
I  understand  him,  that  any  amendment 
as  to  the  qualification  of  a  director  is  not 
within  the  notice,  and  therefore  cannot 
be  proposed.  In  that  I  think  he  was  per- 
fectiiy  right ;  but  he  does  not  say  that  with 


regard  to  the  latter  part  of  the  plaintiff's 
objection,  and  he  goes  on  to  consider  that 
subsequently.  The  plaintiff  says,  ^'  I  am 
quite  willing  to  have  it  either  way" — ^that 
is  to  say,  to  have  either  amendment.  But 
the  chairman  had  already  said  that  t^e 
first  amendment  could  not  be  put.  Then 
the  chairman,  having  said  that,  says,  **  Does 
any  gentleman  second  Mr.  Henderscm's 
amendment)"  and  it  is  duly  seconded. 
The  chairman  could  not  so  &r  stultify 
himself  as  to  ask  whether  any  proprietor 
supported  the  amendment  which  he  had 
decided  could  not  be  put.  He  intended 
at  this  period  to  put  the  second  amend- 
ment which  the  plaintiff  proposed  to  the 
meeting.  Then  he  made  a  speech  which 
makes  it  dear  that  he  understood  the 
amendment  to  have  reference  simply  to 
the  six  months. 

Then  he  seems  to  have  had  some  con- 
versation with  some  one,  because  he  says 
ultimately,  "  I  find  that  the  proposal  oi 
Mr.  Henderson  is  ultra  vires"  Why! 
**  1  find  that  from  the  nature  of  the  notice 
which  has  been  giv^i  with  regard  to  these 
proposals,  tney  must  be  either  accepted  or 
rejected."  He  is  not  referring  now  to  the 
proposal  to  alter  the  qualification  of  a  direc- 
tor; but  he  says,  "This  amendment  which  I 
intended  to  put,  I  find  I  cannot  put  becauae 
the  proposed  resolutions  must  be  adopted 
en  lioc,  or  not  at  all."  Then  the  plaintiff 
says,  "  That  is  precisely  what  I  say,  to 
strike  out  the  six  months."  I  do  not 
quite  see  the  meaning  of  that,  but  he  goes 
back  to  the  same  idea ;  what  he  was  pro- 
posing was  to  strike  out  the  six  months' 
qualification  of  an  ordinaiy  shareholder, 
or  add  that  the  directors  must  be  fully 
qualified.  "  Unfortunately  we  cannot  do 
that,"  says  the  chairman — that  is,  cannot 
propose  to  the  meeting,  having  regard  to 
the  notice,  that  an  ad£tional  qnalification 
should  be  required  in  the  case  of  a  di- 
rector. Then  the  plaintiff  says  that  if 
what  he  proposes  cannot  be  done,  he  must 
vote  against  the  resolution.  The  chair- 
man :  *'  It  cannot  be  done ;  I  am  advised 
by  the  legal  officer  of  the  bank  that  either 
we  must  cany  this  alteration  in  the  tains 
of  the  notice  which  has  been  given,  or  else 
we  must  reject  it." 

That,  I  think,  clearly  shews  what  waa 
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done.  The  chairman  understood  tliat, 
as  he  had  ruled  that  the  amendment 
originally  proposed  by  the  plaintiff  could 
not  be  put,  the  plaintiff  intended  to  move, 
and  did  in  fact  move,  the  other  alterna- 
tive, that  the  qualification  of  a  shareholder 
as  a  part  of  the  resolution  proposed  by  the 
directors  should  be  cut  out.  The  chair- 
man may  have  misunderstood  what  was 
said  to  him  by  the  legal  adviser — which 
may  have  been  that  he  could  not  put  any 
resolution  which  was  not  within  the  notice 
calling  the  meeting;  but  this  second  amend- 
ment of  the  plaintiff's  was  something  not 
touched  by  that,  because  it  was  within  the 
notice  calling  the  meeting,  and  might 
therefore  properly  be  put  before  the 
meeting  for  consideration. 

I  think  that  the  chairman,  in  refusing 
to  allow  any  amendment  to  be  put,  was 
entirely  wrong,  and  that  the  resolutions 
which  were  passed  cannot  be  allowed  to 
stand  as  effectual  resolutions,  in  conse- 
quence of  the  chairman,, under  a  mistaken 
idea  as  to  what  the  law  was  which  ought 
to  have  regulated  his  conduct,  having  pre- 
vented a  material  question  from  being 
brought  before  the  meeting.  But  then  it 
was  said  that  the  plaintiff  had  waived  this 
objection,  on  the  ground  that  he  had  ac- 
quiesced in  the  ruling  of  the  chairman. 
I  cannot  think  that  that  is  so.  The 
meeting  was  called  to  consider  proposals 
to  alter  the  rules  of  the  bank.  The 
chairman  ruled  that  he  could  not  allow 
what  he  understood  to  be  the  plaintiff's 
amendment,  an  amendment  which  he 
might  have  legitimately  put  to  the  meet- 
ing. He  said:  '^You  must  either  take 
these  proposals  as  they  are  without  any 
amendment,  or  reject  them  altogether," 
and  then  the  plaintiff  moves  their  rejec- 
tion. That,  in  my  opinion,  was  not  ac- 
quiescing in  the  ruling  of  the  chairman. 
I  think,  therefore,  on  this  point,  that  the 
plaintiff  is  right,  and  I  cannot  agree  with 
Mr.  Justice  Chitty's  view.  I  think  it  is  im- 
possible to  contend  that,  after  a  chairman 
has  consulted  a  legal  adviser,  and  after  he 
has  ruled  in  a  certain  way,  he  should  be 
allowed  an  opportunity  to  reconsider  his 
ruling,  and  that  it  was  the  duty  of  a 
shareholder  to  say,  "  I  object  to  your 
ruling,  and  I  ask  you  now,  notwithstand- 
YOL.  69.— Chako. 
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ing  your  ruling,  to  put  the  amendment 
which  I  propose." 

Fry,  L.  J. — I  am  entirely .  of  the 
same  opinion.  I  look  upon  what  took 
place  at  the  meeting  as  amounting  to  this. 
The  plaintiff  was  desirous  of  moving  one 
or  other  of  two  amendments.  The  one 
which  he  preferred  was  the  one  intro- 
ducing terms  with  regard  to  the  qualifica- 
tion of  the  directors,  and  the  other  was  to 
strike  out  the  proposal  with  regard  to 
the  qualification  of  shareholders.  The 
chairman  ruled  that  the  first  of  those  was 
out  of  order — ^and  in  so  ruling  I  think  he 
was  quite  right.  Then  the  plaintiff  moved 
the  other  amendment — namely,  the  omis- 
sion of  the  proviso  with  regard  to  the  six 
months'  holding  of  shares ;  and  so  com- 
pletely did  the  chairman  understand  that, 
that  he  invited  any  proprietor  present  to 
second  it,  and  it  was  seconded  accord- 
ingly ;  and  not  only  that,  but  the  chair- 
man rose  to  put  it  to  the  meeting,  and 
he  explained  what  he  was  going  to  do. 
It  was  an  amendment,  to  use  his  own 
language,  with  regard  to  the  term  of  six 
months.  I  think,  therefore,  that  there 
was  an  amendment  moved  and  seconded, 
and  about  to  be  put  to  the  meeting  by  the 
chairman,  and  I  do  not  think  there  was 
any  serious  ambiguity  as  to  what  was  the 
nature  of  that  amendment.  If  the  chair- 
man had  felt  any  difficulty  with  regard  to 
it,  it  was  his  duty  to  invite  the  plaintiff 
to  express  himself  more  explicitly ;  and  if 
the  plaintiff  had  declined  to  do  that,  then 
it  might  well  be  that  the  chairman  would 
have  been  justified  in  refusing  to  put  the 
amendment  to  the  meeting.  But  there 
was  no  misunderstanding  of  that  sort. 
Then,  unfortunately,  some  one  intervenes, 
and  apparently,  from  what  occurs  after- 
wards, the  legal  adviser  of  the  company 
tells  the  chairman  that  no  amendment 
can  be  put;  and,  therefore,  that  the 
plaintiff's  alternative  amendment,  to  the 
validity  of  which  no  objection  had  been 
taken  by  the  chairman,  could  not  be  put 
any  more  than  the  other,  and  accordingly 
the  chairman  declined  to  put  it. 

Now,  I  think  that  was  entirely  wrong. 
It  is  to  be  observed  that  neither  Mr. 
Bigby  nor  Mr.  Maclean,  although  invited 
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so  to  do,  have  attempted  to  justify  the 
correctness  of  that  rulmg,  and  that  was  a 
ruling  of  a  very  serious  description,  hav- 
ing regard  to  the  character  of  the  meeting. 
The  meeting  was  called  to  consider  certain 
proposed  alterations  in  the  deed  of  settle- 
ment ;  and  to  conduct  the  meeting  in  such 
a  way  as  to  prohibit  any  amenoUnent  to 
any  of  the  proposals,  so  that  each  resolu- 
tion should  be  taken  as  it  stood  or  re- 
jected, was  to  conduct  it  under  a  very 
serious  misapprehension  of  the  rights  of 
the  shareholders  and  of  their  powers  of 
discussion. 

Then  it  is  said  that  the  chairman's 
ruling  ought  to  have  been  challenged, 
that  he  ought  to  have  been  allowed  a 
I0CU8  peniterUiWf  and  that  a  bill  of  ex- 
ceptions, if  I  may  be  allowed  to  say  so, 
ought  to  have  been  tendered  to  his  ruling. 
But  even  if  that  contention  were  well 
founded — and  I  do  not  think  that  it  is — 
in  point  of  fact  his  ruling  was  chal- 
lenged, not,  indeed,  by  the  plaintiff,  but 
by  another  proprietor,  and  he  adhered  to  it. 
Now,  I  am  distinctly  of  opinion  that  it 
was  not  a  necessary  course  of  conduct  on 
the  part  of  the  shai'eholders  to  impeach 
the  ruling  of  the  chairman  after  it  had 
been  once  deliberately  made.  It  may  be 
that  the  plaintiff  would  not  have  been 
acting  improperly  if  he  had  challenged  it; 
but  there  was  no  such  obligation  upon 
liim.  It  follows  that  the  chairman,  with- 
out any  right,  rejected  a  legitimate  and 
germane  amendment. 

Then  it  is  said  that  the  plaintiff  has 
acquiesced  in  that  ruling,  and  has  lost  his 
rights.  But  I  think  there  was  no  acqui- 
escence at  all.  He  insisted  on  his  right  to 
move  the  amendment,  and  the  chairman 
ruled  that  it  could  not  be  done.  It  was 
not  for  him  to  keep  up  an  altercation  with 
the  chairman,  nor  would  he  lose  his  rights 
by  acting  under  the  ruling  of  the  chair- 
man. I  think,  therefore,  that  these  reso- 
lutions have  been  carried  at  a  meeting 
improperly  conducted,  and  that  they  in- 
volve serious  consequences  to  the  share- 
holders. I  think  that  the  shareholders 
had  a  right,  and  should  have  been  allowed, 
to  move  amendments ;  and  that  this  par- 
ticular amendment  not  having  been  put, 
in  consequence  of  the  unfortunate  ruUng 


of  the  chairman — a  ruling  which,  I  am 
bound  to  say,  seems  to  me  to  have  been 
against  his  own  judgment — these  resolu- 
tions cannot  stand,  and  consequently  that 
this  appeal  must  be  allowed. 

LoPES,  L.J. — ^The  first  question  is  as 
to  the  sufficiency  of  the  notice ;  but  it  is 
unnecessary  to  express  any  opinion  upon 
that  matter,  because  the  view  that  is  taken 
by  this  Court  with  r^ard  to  the  other 
matter  determines  this  case.  I  desire  to 
say  for  myself  that  I  have  doubts  whether 
that  notice  was  sufficient;  but  the  material 
matter  is  with  regard  to  the  amendment. 

It  has  been  urged,  as  one  ground  why 
the  proceedings  were  not  irr^olary  that 
there  was  no  definite  amendment  put  for- 
ward by  the  plaintiff.  I  can  quite  imagine 
circumstances  where  it  would  not  be  ne- 
cessary that  there  should  be  any  definite 
amendment.  I  can  imagine  a  case  of  iMs 
kind  where  a  shareholder  says, ''  I  propose 
to  move  an  amendment,"  and  where  the 
chairman  says,  "  I  am  perfectly  dear  that 
no  amendment  can  be  moved,  and  I  will 
allow  no  amendment."  It  would  be  absurd 
in  such  a  case  as  that  to  say  that  the 
shardiiolder  is  bound  to  tender  some  de- 
finite amendment ;  but  I  think  in  the  case 
before  us  there  was  a  definite  amendment, 
and  an  amendment  which  is  not  at  all 
difficult  to  understand.  The  amendment 
in  effect,  to  my  mind,  was  this,  that  the 
provision  with  regard  to  the  registration 
for  six  months  of  the  shareholders  should 
be  omitted.  I  think,  from  the  evidence 
appearing  on  the  shorthand-writer's  note, 
when  it  is  carefully  read,  it  is  pei-fectly 
clear  that  that  was  the  amendment  which 
the  plaintiff  wanted  to  move,  and  which 
in  point  of  &ct  he  did  move.  I  think  it 
was  so  understood  by  the  chairman,  and  I 
have  no  doubt  in  my  own  mind  that  it 
was  so  understood  by  the  shareholders 
present.  It  is  quite  true  that  in  the  first 
instance  the  plaintiff  wished  to  move  that 
there  should  be  a  qualification  for  the 
directors;  but  the  chairman  ruled,  and  I 
think  properly  ruled,  that  that  would  be 
uUra  vires,  and  it  seems  to  me  that  that 
was  abandoned  by  the  plaintiff.  Then  he 
put,  sufficiently  clearly  for  any  one  to 
understand  it,  the  proposed  amendment 
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to  which  I  have  alluded.  That  was 
refused.  The  question  is  whether  that 
refusal  hy  the  chairman  invalidates  the 
proceedings.  It  is  perfectly  clear  that  it 
does.  But  then  it  is  said  that  there 
was  some  acquiescence  hy  the  plaintiff.  I 
am  hound  to  say  that  I  can  see  no  evi- 
dence at  all  of  that.  I  think  that,  so  far 
from  there  having  heen  any  acquiescence  by 
the  plaintiff,  he  resisted  the  action  of  the 
chairman  as  far  as  he  decently  could. 

It  is  said  that  he  ought  to  have 
challenged  the  ruling  of  the  chairman. 
That  is  an  entirely  new  proposition  to  me. 
I  should  have  thought,  and  I  do  think, 
that  when  a  chairman  deliberately  rules 
that  a  certain  amendment  cannot  be  put, 
it  would  be  improper  and  indecent  for 
any  shareholder  to  proceed  to  discuss  the 
propriety  of  the  chairman's  ruling.  Of 
course,  I  am  assuming  that  his  ruling  is 
given  deliberately,  and  after  having  the 
matter  sufficiently  before  him.  Mr.  Bigby 
said  that  the  proper  course  of  action  for 
the  plaintiff  to  take  when  his  amendment 
was  not  put  was  to  have  walked  out  of 
the  room  altogether,  and  to  have  left  the 
discussion.  Again,  I  cannot  understand 
that.  I  think  the  plaintiff  was  quite 
justified  in  doing  what  he  did — namely, 
remaining  in  the  room  and  voting  upon 
the  resolution  which  was  put.  I  think 
the  decision  of  the  learned  Judge  below 
was  wrong,  and  that  this  appeal  should  be 
allowed. 


Solicitors— Dawes  k  Sons,  for  plaintiff ;  Farrer 
&  Co.,  for  defendants. 
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Feb.  21.     r  TURPIN   V,    PAIN. 

March  7.  ; 

Fractice — Official  Eeferee  —  Judicature 
Act,  1873,  «.  66 — Reference  for  Enquiry 
and  Report — Administration  Action — Ac- 
cownt — Form  of  Report. 

Where  in  an  administration  auction  the 
aocowitts  are  referred  to  an  official  referee^ 
he  is  not  bound  to  adopt  procedure  usualin 
the  Chancery  chambers,  although  he  may 
do  so  if  he  finds  it  convenient  and  likely 
to  advance  the  ends  of  justice. 

Accounts  in  an  administration  action, 
after  having  heen  ineffectually  prosecuted  in 
chambers  for  two  years,  were  referred  to  an 
official  referee,  under  section  66  of  the 
Judicature  Act,  1873,  to  enquire  and  re- 
port. The  referee  stated  in  his  report  the 
total  amounts  of  receipts  and  payments,  and 
found  a  balance,  without  detailing  items  ; 
but  the  Court  was  satisfied  that  the  report 
contained  sufficient  materials  to  enahle  the 
parties  to  aUack  it  on  points  of  substance  : 
— Held,  that  the  report  ought  not,  under 
t/ie  circumstances  of  the  case,  to  be  remitted 
for  want  of  particularity. 

Motion. 

Mrs.  Taylor,  a  widow,  who  died  in 
August,  1872,  by  her  will  appointed  her 
two  brothers  her  executors  and  trustees, 
and  directed  them  to  carry  on  her  farming 
business  at  Gooseheys  Farm,  and  employ 
the  capital  embarked  therein  together 
with  any  other  part  of  her  personal  estate 
which  might  be  required  for  that  purpose 
during  the  remainder  of  the  term  for 
which  she  held  the  &rm,  and  to  stand 
possessed  of  the  clear  profits  arising  from 
her  said  business  upon  the  trusts  therein- 
after declared  concerning  her  residuary 
estate ;  and  after  the  expiration  of  the 
said  term  she  gave  her  implements,  <kc., 
of  husbandry,  with  her  household  furni- 
ture and  effects,  to  her  son  P.  T.  Taylor, 
and  she  bequeathed  the  residue  of  her  per- 
sonal estate,  including  profits  arising  f^om 
the  carrying  on  of  her  said  business,  upon 
trust  therewith  to  provide  for  the  main- 
tenti^nciB  and  educ!feition  6i  all  her  childx^n 
dunn^  thbir  mintfritieiEf,  «nd  tmtil  h\s(r  es- 
tate shbHild  b*^  divi^bliB  undet*  th&  1l^l6ts 
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of  her  will,  and  after  the  youngest  of  her 
children  should  attain  the  age  of  twenty- 
one  years,  in  trust  to  divide  the  same 
among  all  her  children  equally.  She  also 
empowered  her  trustees,  after  the  expira- 
tion of  the  said  term,  to  advance  and  pay 
to  her  said  son  P.  T.  Taylor  his  share 
under  her  will. 

The  testatrix  left  five  children,  one  son 
and  four  daughters,  the  youngest  of  whom 
attained  the  age  of  twenty-one  in  October, 
1885. 

It  appeared  that  the  fanning  business 
canied  on  by  the  testatrix  was  originally 
that  of  her  deceased  husband. 

In  August,  1886,  the  above  action  was 
instituted  by  the  four  daughters  against 
the  trustees  of  the  will  for  an  account  of 
the  personal  estate,  on  the  footing  of  a 
wilful  default,  and  administration. 

By  an  order  of  the  Uth  of  May,  1887, 
the  following  enquiries  and  accounts  were 
directed :  First,  an  enquiry  of  what  the 
testatrix's  estate  consisted  at  the  time  of 
her  death;  secondly,  an  account  of  the 
dealings  and  transactions  of  the  defendants 
in  the  carrying  on  of  the  business  of  the 
testatrix  at  Gooseheys  Farm  from  her 
death  to  September,  1877  (when  the 
lease  of  the  farm  expired) ;  thirdly,  an 
account  of  the  receipts  and  payments  of 
the  defendants  in  respect  of  the  estate  of 
the  testatrix  other  than  those  comprised 
in  account  No.  2 ;  fourthly,  an  enquiry 
of  what  the  testatrix's  estate  consisted 
at  the  date  of  the  order. 

By  an  order  of  the  15th  of  December, 
1887,  these  accounts  and  enquiries  were 
extended  so  as  to  include  the  estate  of  the 
testatrix's  late  husband. 

The  defendants,  one  of  whom  was  a 
firmer,  and  the  other  a  cattle-dealer,  had 
kept  no  proper  accounts,  and  after  the 
enquiries  and  accounts  had  been  prose- 
cuted in  chambers  for  two  years  without 
making  any  effectual  progress,  they  were 
referred  by  an  order  of  the  1 1th  of  Novem- 
ber, 1889,  to  one  of  the  official  referees 
under  the  Judicature  Act,  1873,  section 
56,  to  take  and  report  thereon  to  the 
Court. 

The  questions  raised  in  chambers  and 
before  the  official  referee  were  mainly  in 
reference  to  accounts  2  and  3. 

The  official  referee,  by  his  report  dated 


the  24th  of  December,  1889,  and  filed  the 
8th  of  January,  1890,  after  reporting  in 
answer  to  enquiry  No.  1,  and  stating  the 
number  and  ages  of  the  children,  con- 
tinued: "The  trustees  who  proved  the 
will,  and  shortly  afterwards  took  out  ad- 
ministration ds  bonis  ivon  to  the  estate  of 
the  testatrix's  husband,  allowed  the  chil- 
dren to  occupy  the  farmhouse,  and  em- 
ployed the  son  as  their  bailiff  in  managing 
the  farm.  All  sales  and  purchases  were 
effected  by  the  trustees,  and  they  paid 
about  once  a  week  to  the  son  the  moneys 
required,  whether  for  labour  and  expenses, 
on  the  farm  or  for  household  expenses. 
These  sums  were  never  distinguished,  and 
in  this  account  I  have  necessarily  included 
payments  for  household  expenses  among 
the  payments  on  account  of  the  fSarm. 
This  mode  of  conducting  the  business 
went  on  until  the  term  of  the  lease 
expired  at  Michaelmas,  1877.  P.  T. 
Taylor  then  became  tenant  of  the  &nn 
on  his  own  account,  and  acquired  certain 
farming  and  household  effects  under  the 
will.  He  allowed  his  four  sisters  to 
remain  in  the  farmhouse,  and  provided 
for  their  support.  On  taking  over  the 
farm  P.  T.  Taylor  took  one  pai-t  of  the 
assets,  and  his  liabDity  to  the  trustees 
was  valued  at  689^.  17«.  M.  The  trustees 
(who  had  power  from  time  to  time  to  ad- 
vance to  P.  T.  Taylor  his  share  of  the 
estate,  and  also  to  provide  maintenance 
for  the  children)  allowed  this  valuation  to 
i*emain  unpaid,  and  from  time  to  time 
fiuTiished  P.  T.  Taylor  with  moneys 
towards  household  expenses,  and  with 
further  moneys  towards  meeting  his  ex- 
penses on  the  farm,  by  occasional  payments 
of  rent,  tithes,  or  other  liabilities,  and  by 
money  payments  from  time  to  time.  Some 
portion  of  these  payments  could  be  traced 
to  specific  household  expenses,  others  to 
specific  farm  expenses,  while  in  the  re- 
mainine  instances  it  was  not  possible  to 
discrimmate  between  the  two.  The  total 
amount  so  paid  between  1877  and  1880 
was  764Z.  18*.  Id.  None  of  these  pay- 
ments were  made  in  express  terms  byway 
of  maintenance  and  advances ;  but  as  the 
trustees  had  power  to  make  them,  I  have 
allowed  them  in  account  No.  3  as  pay- 
ments under  the  maintenance  and  ad- 
vancement powers,  notwithstanding  any 
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defect  in  the  form  of  the  transactions. 
There  appeared  to  be  no  doubt  that  the 
most  beneficial  way  of  providing  a  home  for 
the  children  was  to  allow  them  to  be  kept 
by  P.  T.  Taylor  at  the  fermhouse,  and  to 
supply  such  pecuniary  assistance  as  was 
required  to  enable  the  farm  to  be  kept  on 
so  long  as  there  was  a  prospect  of  its  being 
worked  successfully.  In  the  year  1880 
the  farming  had  become  unprosperous,  and 
P.  T.  Taylor  gave  up  the  farm,  and  made 
an  arrangement  with  his  creditors  under 
which  the  trustees  obtained  a  sum  of 
532^.  4«.  2d,  on  account  of  the  valuation 
debt  of  689/.  17«.  6d.  After  this  date  the 
trustees  provided  a  cottage  for  the  daugh- 
ters, and  maintained  them  there  at  an 
expense  of  little  more  than  150Z.  a  year. 

"  In  respect  of  accoimt  No.  2, 1  report 
as  follows :  The  trustees  have  received 
9,758/.  0«.  M,  and  have  paid  9,823/. 
6«.  lie/.,  leaving  a  balance  in  their  fkvour 
of65/.  6«.  7(/." 

"  In  respect  of  account  No.  3,  I  report 
as  follows:  The  trustees  have  received 
6,061/.  19«.  6c?.,  and  have  paid  6,080/. 
78.  2d.,  leaving  a  balance  in  their  favour 

of  18/.  78.  m:' 

On  the  21st  of  February,  1890,  a  motion 
was  made  by  the  plaintiffs  to  remit  this 
report  to  the  official  referee  or  some  other 
oi&cial  referee,  with  directions  that  such 
accounts  be  taken  in  the  way  usual  in  the 
Chancery  Division  before  a  chief  clerk,  and 
vouched  accordingly;  that  directions  be 
given  to  such  referee  that  he  take  the 
accounts  rendered  by  the  defendants  and 
filed  before  the  date  of  the  order  of  re- 
ference ;  and  that  directions  be  given  to 
such  referee  to  state  in  his  report  which 
of  the  items  in  the  accounts  rendered  by 
the  defendants  have  been  allowed  and  dis- 
allowed by  him  respectively,  and  to  shew 
what,  if  any,  sums  not  mentioned  in  such 
accounts  he  has  charged  against  the  de- 
fendants. 

After  some  argument  Chitty,  J.,  directed 
the  motion  to  stand  over,  to  enable  the 
defendants'  coimsel  to  point  out  from  the 
referee's  notes,  a  copy  of  which  had  been 
supplied,  how  the  sums  allowed  by  him  in 
his  report  had  been  arrived  at,  and  that 
his  Lordship  might  in  the  meantime  make 
further  enquiry  of  the  referee. 

On  the  6th  of  March,  1890,  the  referee, 
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at  his  Lordship's  request,  made  a  further 
report,  stating,  inter  alia,  as  follows  : — 

"  These  accounts  have  been  prosecuted 
in  chambers  for  more  than  two  years 
without  making  any  effectual  progress,  and 
were  then  referred  to  me.  The  failure  in 
chambers  was  plainly  due  to  the  fact  that 
the  case  was  one  to  which  the  customary 
procedure  in  chambers  was  quite  in- 
appropriate, and  it  was  no  doubt  sent  to 
me  for  that  reason. 

"  The  method  pursued  in  chambers  in 
taking  accounts  is : — 

"1.  To  require  an  account  from  the 
accounting  party  or  parties  to  be  verified 
by  affidavit. 

"  2.  To  have  the  items  of  this  account 
vouched,  and  to  take  evidence  by  affidavit 
(with  cross-examination  occasionally)  as  to 
every  disputed  item. 

"  3.  To  allow,  disallow,  or  vary  each  item 
from  beginning  to  end  of  the  account. 

"  The  cases  which  occur  may  be  divided 
into  three  classes. 

"  1.  Where  the  accounting  party  is  able 
to  produce  and  verify  an  approximate 
account,  and  the  details  are  not  too  ex- 
tensive or  complicated. 

"  2.  Where  the  accounting  party  is  un- 
able to  produce  and  verify  an  approximate 
account. 

"  3.  Where  the  accounts  are  so  extensive 
or  complicated  that  the  chambers  pro- 
cedure involves  an  amount  of  delay  equi- 
valent to  a  denial  of  justice. 

''  In  the  first  class  of  cases  the  methods 
employed  in  chambers  (though  necessarily 
slow)  bring  out  all  the  exact  details,  not 
only  of  the  items  disputed  before  the  chief 
clerk,  but  also  of  the  items  (generally  the 
great  majority  of  the  whole)  which  have 
been  accepted  or  not  seriously  questioned 
before  him. 

*^  Cases  of  this  description  to  which  the 
methods  of  chambers  are  applicable  are 
now  very  seldom  sent  to  official  referees, 
for  the  obvious  reason  that  a  chief  clerk, 
having  at  his  disposal  a  staff  of  junior 
accountant-clerks  to  do  the  vouching  and 
other  mechanical  work,  can  deal  with 
them  much  more  rapidly  than  an  official 
referee  who  works  single-handed. 

"  In  the  second  class  of  cases  the  pro- 
cedure of  chambers  breaks  down  al- 
together (as  it  did  in  this  cas^  for  two 
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yeart)  from  the  impossibility  of  getting  an 
account  from  which  to  start  the  enquiry. 

"  In  the  third  class,  the  chambers  pro- 
cedure practically  breaks  down  from 
enormous  delay,  even  though  a  staff  of 
clerks  is  available  for  the  work.  An 
illustration  of  this  may  be  seen  in  the 
case  of  Macintosk  v.  The  Great  Western 
Railtjoay  Company  (1),  in  which  it  was 
held  by  the  Court  of  Appeal  that  a  chief 
clerk  was  not  at  liberty  to  depart  even  in 
so  extreme  a  case  from  the  usual  form  of 
certificate.  The  result,  I  believe,  was  that 
after  some  twenty  or  thirty  y«ars  of  use- 
less and  costly  litigation  the  executors  of 
the  plaintiff  (then  long  dead)  were  driven 
to  accept  a  liunp  sum  in  compromise  rather 
than  continue  the  contest. 

''  It  is  chiefly  cases  of  the  second  and 
third  classes  which,  according  to  the  recent 
practice,  have  been  sent  to  official  referees. 
Turpin  v.  Pain  was  a  case  involving  the 
difficulties  both  of  the  second  and  third 
class. 

''  The  testatrix  appointed  as  trustees  her 
two  brothers,  one  a  farmer  and  the  other 
a  cattle-dealer.  They,  though  very  suit- 
able persons  for  carrying  on  the  manage- 
ment of  a  trust  £Eurm,  knew  very  little 
about  accounts,  and  kept  none  beyond 
their  ordinary  market-books  of  sales  and 
purchases,  and  the  cheques  and  pass-books 
of  the  executorship  account. 

''After  a  lapse  of  many  years  these 
materials  were  insufficient  to  enable  them 
to  produce  an  approximate  account. 

"  They  severed  in  their  defence.  One  of 
them  gave  such  materials  as  he  had  or 
could  discover  from  the  plaintiffs  to  an 
accountant  to  do  what  he  could  with 
them,  and  the  other  entrusted  his 
solicitor  with  a  like  duty,  and  they  pro- 
duced accounts  for  their  respective 
employers  which  were  not  in  harmony 
with  one  another,  and  were  too  defective 
in  form  to  supply  the  basis  of  investiga- 
tion in  the  usual  way.  The  trustees  could 
not  verify  these  accounts  on  oath,  and 
the  accountant  could  say  no  more  than 
that  his  account  was  as  good  as  it  could 
be  made  with  such  materials  as  he  had. 

^'  If  I  had  insisted  on  waiting  for  the 
prtfduddon  of  a  Buitbble  aiiSbbunt  tb  work 

(I)  1  De  G€fx,  J.  k  B.  443;  32  La\e  J.  Rep. 
Chano.  412. 


upon,  I  should  probably  have  spent 
another  two  years  or  more  to  as  little  pur- 
pose as  the  first  two  had  been  spent  in 
chambers. 

''  I  therefore  pursued  a  course  analogous 
to  that  which  I  have  found  to  work  satis- 
factorily in  dealing  with  the  numerous 
complicated  accounts  which  have  been 
referred  to  me  from  the  Queen's  Bench 
Division. 

''  I  collated  such  documents  as  could  be 
fouind  with  the  viva  voce  evidence  of  every 
one  who  knew  anything  about  the  matter, 
and  among  others  of  the  testatrix's  son 
(one  of  the  five  residuary  legatees),  who 
had  managed  the  farm  for  his  mother 
while  she  lived,  and  had  been  continued 
as  bailiff  by  the  trustees  after  her  death. 
Fortunately  he  had  a  book  in  which  he 
had  in  an  informal  way  made  entries  of 
the  sales  and  purchases  effected  by  the 
trustees  in  canying  on  the  farm,  as  well  as 
notes  of  the  money  expended  by  himself 
for  wages,  maintenance  of  his  four  infant 
sisters  at  the  farmhouse,  and  other  petty 
outgoings. 

"  With  these  materials  I  was  able,  after 
a  close  investigation  of  eight  days,  to  get 
at  the  aggregate  expenditure  and  receipts 
of  the  trustees;  and  after  I  had  made 
some  progress  with  the  evidence,  I  ob- 
tained fr^m  the  accountant  who  had  acted 
for  one  of  the  trustees  a  fresh  account  on 
lines  which  I  indicated  to  him,  which 
greatly  assisted  me,  though  it  was  not  an 
account  which  I  could  have  taken  as  the 
basis  of  investigation  on  the  chambers 
method,  because  it  was  not  in  its  form 
and  character  suitable  to  be  so  dealt  with, 
and  because,  in  fiict,  it  was  essentially  a 
rough  account,  and  not  one  by  which 
either  of  the  tnistees  could  be  held 
bound. 

'^  I  understand  that  it  has  been  suggested 
that  the  result  attained  by  the  method  I 
pursued  does  not  give  the  same  fiuality  for 
reviewing  my  decision  on  particular  items 
which  the  procedure  in  chambers  result- 
ing in  a  common  form  certificate  would 
give. 

"  This  is  only  true  to  tlus  extent — that 
it  does  not  afford  materials  for  opening  up 
new  questions  o>n  items  which  woit^  nti 
made  the  object  of  cAolntrcrve'rsy  bsfot^  m^. 

"  As  to  all  pbintS'which'wWB  takfiii  before 
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me,  my  notes  will  afford  at  leaat  as  great 
facilities  as  an  ordinary  chief  clerk's  cer- 
tificate for  re-argiiing  them  before  the 
Coui-t.  I  think,  in  fact,  the  facilities  will 
be  found  gi'eater,  as  there  will  be  less 
difficulty  in  tracing  any  specific  matter 
through  my  notes,  than  in  hunting  it 
down  through  a  vast  mass  of  affidavits. 

"  I  ought  perhaps  to  refer  to  the  case  of 
Burrard  v.  Caliaher  (2),  in  which  Mr. 
Justice  Kay  did  direct  the  referee  to  bring 
out  an  account  substantially  in  the  form  of 
a  chief  clerk's  certificate. 

**  Probably  (though  the  report  is  too 
short  to  make  it  clear)  that  was  a  case  of 
what  I  have  called  the  first  class,  in  which 
such  treatment  was  appropriate,  and  the 
learned  Judge  expressly  abstained  from 
laying  down  any  general  rule  for  official 
i-eferees  such  as  had  been  laid  down  for 
chief  clerks  in  Macintosh  v.  The  Great 
Western  Railway  Company  (1)." 

Maclean,  Q,C.,  and  Redman,  in  support 
of  the  motion. — ^The  referee's  report  is 
deficient  in  the  particulars  which  would 
enable  us  to  question  his  findings.  The 
accounts  should  have  been  brought  in  and 
vouched,  in  analogy  to  the  practice  before 
the  chief  clerk  in  chambers.  As  nothing 
of  this  kind  has  been  attempted,  we  are 
entitled  to  an  order  remitting  the  accoimts 
— Burrard  v.  Calisher  (2). 

Homer,  Q.C,  and  Curtis-Price,  Byrne, 
Q,C.,  Haldane,  Q.C.,  and  Sheldon,  conira, 
— ^The  circumstances  of  the  case  plainly 
shew  that  strictness  of  account  is  impos- 
sible. In  this  action  the  usual  proceed- 
ings in  chambers,  after  going  on  for  two 
years,  have  been  found  to  lead  to  no  results, 
and  the  plaintiffs  now  ask  that  the  referee 
to  whom  for  that  very  reason  the  matter 
has  been  referred  should,  although  un- 
supplied  with  the  machinery  existing  in 
chambers,  attempt  to  do  what  has  already 
been  found  impossible  where  every  facility 
existed.  The  principle  and  fitcts  upon 
which  the  referee  proceeded  are  clearly 
shewn  in  his  notes  and  reports.  The 
plaintiffs  should  shew  some  specific  item 
or  exact  ground  of  objection.  It  is  not, 
under  the  circumstances,  open  to  the 
plaintiffs  to  object  to  the  generality  of  the 

(2)  61  Law  J.  Rep.  Chanc.  223  and  510; 
Law  Rep.  19  Ch.  D.  644. 
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report,  unless  they  are  prepared  to  shew 
that  it  was  possible  for  the  referee  to 
make  it  in  some  specific  matter  more  par- 
ticular. 

Maclean,  Q.C.,  in  reply. 

Walker  v.  BunkeU  (3),  Baroness  Wenlock 
V.  The  River  Dee  Company  (4),  and  The 
Dunkirk  CoUiery  Company  v.  Lever  (5) 
were  referred  to. 

Chitty,  J.  [after  stating  the  facts,  and 
that  there  was  no  charge  of  dishonesty 
against  the  defendants  the  trustees,  but 
they  had  kept  no  proper  accounts;  and 
after  observing  that  the  state  of  entangle- 
ment in  which  matters  were  was  such  as 
to  render  the  ordinary  system  of  taking 
trustees'  accounts  impossible;  and  after 
having  referred  to  the  way  in  which  the 
method  of  taking  accounts  in  chambers 
had  broken  down  in  the  present  case, 
continued :] — It  is  a  strong  observation 
to  make  with  regard  to  these  matters 
that  the  delay  which  can  and  does  take 
place  in  some  very  intricate  accounts  al- 
most amounts  to  a  denial  of  justice.  Of 
course,  trustees  ought  to  keep  accounts, 
and  I  am  not  at  liberty  for  a  moment  to 
say  that  these  trustees,  the  one  being  a 
farmer  and  the  other  a  cattle  salesman, 
are  exempt  from  the  ordinary  law ;  neither 
am  I  in  a  position  to  attempt  to  draw  any 
distinction  between  the  accounts  to  be 
kept  by  different  kinds  of  trustees,  be- 
cause I  should  then  have  to  weigh  the 
capacity  of  each  individual  in  golden 
scales,  and  say  that  such  and  such  a  man 
is  one  who  ought  to  keep  perfect  accounts, 
and  another  should  keep  less  perfect 
accounts,  and  others  should  keep  none  at 
all.  It  is  not  possible  for  a  Judge  to 
make  these  varying  distinctions.  Trustees 
against  whom  it  is  proved  that  they  did 
not  keep  accounts  render  themselves 
liable  to  be  charged  with  moneys  they 
have  received.  The  proper  remedy  with 
regard  to  the  non-keeping  of  accounts  is, 
in  a  proper  case,  to  disallow  the  costs  of 
taking  them,  or  direct  the  trustees  to  pay 
them.     I  have  nothing  to  do  with  any- 

(3)  62  Law  J.  Rep.  Chanc.  696;  Law  Rep. 
22  Ch.  D.  722. 

(4)  56  Law  J.  Rep.  Q.B.  689 ;  Law  Rep. 
19Q.B.  D.  155. 

(6)  Law  Rep.  9  Ch.  D.  20. 
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thing  of  that  kind  in  the  case  before  me. 
[His  Lordship  then  referred  to  the  report 
of  the  official  referee  as  set  out  above, 
and  continued  :] 

That  is  a  short  and  graphic  account  of 
what  took  place  and  what  these  trustees 
did,  from  which  it  appears  that,  though 
they  did  not  act  strictly,  they  were  doing 
the  best  they  could  for  the  family,  and 
that  they  wei-e  doing  the  best  they  could 
for  the  family  as  trustees,  and  according 
to  the  best  judgment  that  they  could 
form.  Then  the  referee  goes  on  to  give 
the  lump  sums  the  result  of  his  investiga- 
tions, leaving  a  small  balance  in  favour  of 
the  trustees,  and  that  is  his  report.  Now, 
I  have  a  motion  before  me  which  asks 
me  to  deal  with  this  matter  strictly  : 
first,  I  am  asked  to  remit  this  report  with 
directions  that  these  accounts  be  taken 
and  vouched  in  the  way  usvially  adopted 
before  a  chief  clerk;  this  part  of  the 
motion  was  not  seriously  pressed  at  the 
bar.  The  official  referee  could  not  take 
these  accounts  in  that  way ;  an  attempt 
was  made  to  do  so  in  chambers,  which 
failed.  The  official  referee,  in  my  judg- 
ment, is  not  bound  to  take  accounts  re- 
ferred to  him  in  the  same  way  as  the 
chief  clerks  do ;  if  this  had  been  intended, 
provisions  would  have  been  made  by  the 
General  Orders  to  this  effect.  I  have  re- 
ferred to  some  of  the  rules,  such  as  Order 
XXXIII.  rules  2,  3,  4,  and  4a,  for  the 
piu-pose  of  shewing  that  they  are  dealing 
only  with  a  particular  method  of  taking 
accounts  before  a  chief  clerk  in  chambers. 
There  is  an  advantage,  in  some  instances, 
in  taking  the  accounts  before  the  official 
referee  according  to  the  existing  practice. 
The  official  referee  does  not  proceed  by 
affidavit  and  then  by  cross-examination : 
what  he  can  do,  and  what  he  has  done  in 
this  case,  is  to  have  the  witnesses  before 
him,  and  the  accounts,  and  also  all  the 
account-books,  and  then  to  sit  con- 
tinuously, as  he  did  in  this  case,  till  the 
matter  is  finished.  The  parties  come  be- 
fore him  and  give  their  evidence  viva 
voce,  certain  accounts  are  produced,  and 
evidence  is  taken  there  and  then  upon 
the  matter,  and  there  is  cross-examina- 
tion, of  course,  if  need  be.  The  referee 
has  seen  the  witnesses,  and  has  made 
notes,  and  I  have  a  copy  of  the  voluminous 


notes  which  were  taken  by  him  in  this 
case.  These  notes  contain  all  the  mate- 
rials upon  which  the  referee  proceeded. 
This  method  of  taking  accounts  is  similar 
to  that  adopted  by  the  Masters  in  the 
Queen\s  Bench  Division.  No  doubt  it  is 
not  so  formal  or  so  rigid  as  is  the  manner 
of  taking  accounts  in  the  Chancery  Divi- 
sion, and  the  reason  is,  putting  it  gene- 
rally, that  the  matter  to  be  enquired  into, 
and  the  accounts  to  be  taken,  do  not 
stand  on  the  same  footing.  On  this  part 
of  the  motion,  therefore,  I  am  of  opinion 
that  the  official  referee  is  not  bound  to 
take  these  accounts  in  the  same  way  as  a 
chief  clerk  does ;  of  com'se,  he  may  adopt 
that  method  if  he  finds  it  convenient  and 
likely  to  advance  the  ends  of  justice :  he 
may  have  i*egular  accounts  before  him, 
and  he  may  di-aw  his  report  referring  to 
these  accounts,  and  saying  that  he  has 
allowed  this  item  and  disallowed  that; 
but  to  take  such  an  instance  as  the  one 
the  referee  had  before  him  in  this  case, 
with  the  farming  account  mixed  up  with 
the  household  account,  and  again  mixed 
up  with  advances  to  the  children,  and 
having  regai^d  to  the  state  of  the  family 
during  the  time  the  accounts  relate  to,  he 
could  not  properly  have  taken  the  accounts 
in  the  way  adopted  in  chambers,  and, 
accordingly,  this  part  of  the  appUcation 
fails. 

Then  I  am  asked  to  give  directions  to 
the  official  referee  to  take  the  accounts 
rendered  by  the  defendants,  and  filed  be- 
fore the  date  of  the  order  of  reference,  and 
to  state  which  of  the  items  in  these 
accounts  he  has  allowed  and  disallowed, 
and  what,  if  any,  sums  not  mentione<l  in 
such  accounts  he  has  charged  against  the 
defendants.  This  part  of  the  motion,  as 
presented  to  me  in  argument  at  the  bar, 
resolved  itself  into  this.  It  is  said  by 
those  who  are  not  satisfied  with  the  re- 
port that  it  is  in  such  a  form  that  they 
cannot  attack  it,  and  the  force  of  the 
argument  is  that  the  report  is  practically 
final.  The  referee  was  not  directed  to 
conclude  the  matter — that  is  to  say,  to 
tiy  it  as  if  it  were  the  trial  of  the  action, 
and  enter  judgment ;  he  is  only  directed, 
under  the  56th  section  of  the  Judicature 
Act,  1873,  to  enquire  and  report,  and  he 
has  made  a  report  in  such  a  form  that  the 
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plaintiffs  say  they  cannot  put  their  finger 
on  anything  and  bring  it  before  the  Court 
as  a  matter  with  regard  to  which  they  can 
say  that  the  referee  has  erred.  There  is 
one  observation  to  be  made — ^namely,  that 
in  this  report  the  official  referee  has  found 
the  total  amount  of  receipts  and  the  total 
amoimt  of  payments,  and  he  has  found  a 
balance ;  but  it  is  obvious  from  what  I 
have  said  that  he  has  not  stated  in  the 
report  on  what  accounts  he  has  proceeded ; 
and  he  has  not,  as  a  &ct,  proceeded  on 
any  particular  account  with  specific  num- 
bers to  any  item.  It  was  arranged  be- 
tween the  parties  that  I  should  see  the 
official  referee,  and  thinking  it  would  be 
much  more  satis&ctory  to  them  that  I 
should  have  something  in  writing  from 
him,  rather  than  a  mere  report  of  what 
had  taken  place  between  us,  I  have  asked 
him  to  prepare,  and  have  received  fit)m 
him,  a  detailed  statement  or  second  re- 
port on  the  particular  points  which  had 
been  urged  before  me  when  this  motion 
was  first  opened.  My  suggestion  to  the 
official  referee  was  whether  he  could  not 
go  through  the  accounts,  or  rather  go 
through  the  materials  before  him,  again, 
and  point  out  in  some  way,  by  reference 
to  the  items  or  sets  of  items,  what  he  had 
allowed  or  partially  allowed,  or  disallowed 
or  partially  disallowed,  but  the  substance 
of  what  he  tells  me  is  that  he  cannot  do 
so.  The  official  referee's  additional  report, 
which  is  of  very  considerable  value, 
classifies  the  various  kinds  of  accounts, 
and  is  as  follows  :  [His  Lordship  read  the 
report,  and  continued:]  There  are  in 
Court  what  I  have  already  referred  to— 
namely,  the  notes  of  the  official  referee, 
written  out  in  an  engrossing  hand  which 
is  perfectly  legible,  and  which  any  one 
can  read  through  who  wishes  to  do  so. 
Now,  this  is  a  peculiar  case,  and  if  I 
thought  that  the  report  was  really  in  such 
a  form  that  the  plaintiffs  could  not  attack 
it,  I  might  have  acceded  to  this  applica- 
tion— reluctantly,  I  admit,  because  such  a 
course  would  probably  have  only  led  to 
further  expense,  delay,  and  vexation.  1 
might,  however,  have  been  induced  to 
send  the  report  back,  not  generally, 
but  so  that  the  official  referee  might  on 
the  fex5e  of  his  report  have  pointed  out 
generally  or  specifically,  as  the  case  per- 
Vol.  69.--OHAira 
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mitted,  the  items  which  were  allowed  or 
disallowed  by  reference  to  some  docu- 
ment. But  I  think,  in  the  circumstances 
of  this  case,  it  would  be  wrong  to  do  this, 
because  I  am  satisfied  by  the  second  re- 
port that  if  there  are  any  special  grounds 
for  attacking  the  report,  not  as  a  matter 
of  form  but  as  a  matter  of  substance, 
there  are  here  all  the  materials  upon 
which  to  do  it.  No  doubt,  counsel  would 
find  it  a  very  great  labour  to  read  through 
all  the  official  referee's  notes,  to  under- 
stand them,-  and  to  put  the  items  to- 
gether ;  but  the  parties  who  were  before 
the  official  referee  will  be  able — ^if  there 
is  really  any  ground  for  saying  that  sub- 
stantial justice  has  not  been  done — by  re- 
ference to  these  notes  to  pick  out  the 
material  points  and  bring  them  before 
the  Court.  I  referred  in  the  course  of 
the  argument  to  The  Dunkirk  CoUiery 
Compcmy  v.  Lever  (5).  There  it  was  a 
question  of  ascertaining  damages,  but  it 
was  a  complicated  case,  and  the  notes 
were  very  voluminous;  the  matter  was 
brought  before  the  late  Master  of  the 
Eolls,  and  it  was  afterwards  taken  before 
the  Court  of  Appeal.  There  the  task 
was  imposed  on  those  who  objected  to  the 
report  of  going  through  the  notes  and 
pointing  out  on  what  matters  it  was  con- 
sidered the  report  could  be  attacked  and 
where  the  referee  had  erred.  There  was 
some  success  in  that  case,  but  the  time 
and  labour  which  were  impoFed  were 
great ;  but  that  is  no  reason  why,  in  such 
a  special  case  as  I  have  before  me,  I 
should  insist  on  form  to  such  an  extent 
as  would  in  substance  result  in  a  denial 
of  justice.  The  result  is  that  this  part 
also  of  the  plaintiff'  application  fisdls.  At 
the  present  moment  I  am  not  asked  to 
adopt  the  report  or  to  reject  it.  I  am 
simply  asked  to  send  it  back  to  the  official 
referee  with  directions.  The  motion  must 
accordingly  be  refused,  and  I  make  the 
defendants'  (the  trustees)  costs  their  costs 
in  any  event. 


Solicitors—Child  &  Norton,  for  plaintlffii ;  A. 
H.  Hunt  k  Co.  and  Haynes  &  Clifton,  for 
defendants. 
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1890. 
May  3. 

Practice — Receiver — Creditor's  Adminis- 
tration  Action — Executor — Retainer. 

A  creditor  in  an  administration  action 
is  ordy  entitled  to  the  appointment  of  a 
receiver  as  against  the  executor  when  it  can 
be  shewn  that  the  assets  are  being  wasted 
The  Court  will  not  interfere  with  the  ex&- 
cutor's  right  of  retainer^  and  a  receiver 
vriU  not  be  appointed  merdy  on  the  grownd 
that  it  is  probable  the  executor  wiU  exercise 
such  right  of  retainer  to  the  prejudice  of 
the  gen>erdl  body  of  creditors. 

This  was  a  motion  to  discharge  an  order 
for  a  receiver  of  the  estate  of  the  testator, 
Mr.  W.  M.  Wells,  of  Hohne.  The  testator 
died  on  the  1st  of  May,  1889,  having  ap- 
pointed as  his  executors  and  trustees  the  de- 
fendants Lord  Brooke  and  Admiral  Wells, 
the  former  of  whom  alone  proved  the  will, 
the  latter  being  absent  from  England  on 
service.  At  the  date  of  his  death  the 
testator  was  entitled  to  an  estate  of  be- 
tween 6,000  and  7,000  acres,  called  the 
Holme  Wood  estate,  in  Huntingdonshire, 
which  was  subject  to  mortgages  to  the 
extent  of  about  160,000Z.  Of  this  sum 
mortgages  to  the  extent  of  about  120,000Z. 
were  vested  in  the  defendants  Lord  Brooke 
and  Admiral  Wells  as  trustees  of  the  will 
of  William  Wells,  of  Redleaf,  the  tes- 
tator's great-uncle.  In  addition  to  the 
real  estate  above  mentioned,  the  testator 
died  possessed  of  considerable  personal 
estate,  including  the  life  interest  (which 
he  had  purchased)  of  his  brother,  Captain 
G.  G.  Wells,  in  the  estate  of  William 
Wells,  of  Redleaf. 

The  plaintiff.  Colonel  Molony,  was  the 
trustee  of  a  mortgage  for  6,700^  upon  the 
Holme  Wood  estate,  and  was  also  bene- 
ficially interested  as  a  creditor  of  the  tes- 
tator to  the  extent  of  860Z.  On  the  23rd 
of  April,  1890,  he  commenced  this  action 
on  behalf  of  himself  and  all  other  cre- 
ditors of  the  testator,  asking  for  the  ad- 
ministration of  his  estate. 

On  the  25th  of  April  he  moved  ex  parte 
for  the  appointment  of  a  receiver  of  the 
personal  estate  of  the  testator,  with  the 
object  of  preventing  the  defendants  Lord 


Brooke  and  Admiral  Wells  fsom  exercuing 
their  right  as  executors  to  retain  out  of 
the  testator's  estate  the  debt  of  120,000^ 
due  to  them  as  trustees  of  the  estate  of 
William  Wells,  of  Bedleaf. 

Upon  this  application  Lord  Brooke  was 
represented  by  counsel,  and  did  not  oppose 
the  appointment  of  a  receiver,  but  stated 
to  the  Court  that  Lord  Brooke,  as  trustee 
of  the  Bedleaf  estate,  had  been  ordered  by 
his  cestui  que  trust,  Mr.  Hubert  Wells— 
who,  subject  to  the  life  interest  of  his 
father.  Captain  G.  G.  Wells,  was  entitled 
to  the  estate  of  William  Wells  of  Bedleaf 
— ^to  exercise  his  right  of  retainer.  He 
further  informed  the  Court  that  Mr. 
Hubert  Wells  had,  on  the  22nd  of  April, 
taken  out  an  originating  summons  to 
have  the  question  of  the  right  of  retainer 
determined.  Under  these  circumstances 
Stirling,  J.,  made  the  order  for  a  receiver, 
but  put  the  plaintiff  on  terms  to  accept 
service  of  notice  of  motion  to  discharge  it 
from  Mr.  Hubert  Wells,  should  he  think 
proper  to  serve  such  notice. 

This  was  a  motion  by  Mr.  Hubert  Wells 
to  discharge  the  above-mentioned  order. 
Since  the  date  of  the  order  Mr.  Hubert 
Wells,  together  with  other  persons,  had 
been  added  as  defendants  to  the  action. 

Sir  Horace  Damy,  Q.C.,  Rigby,  Q*C.j 
and  Swinfen  Eady,  for  the  appOcant — 
There  is  no  ground  for  the  appointment  of 
a  receiver  in  this  case.  The  object  of  the 
plaintiff  is  to  interfere  with  the  l^gal 
rights  of  the  cesttUs  que  trust  under  die 
will  of  William  Wells,  of  Redleaf.  Some 
foundation  for  that,  no  doubt,  is  to  be 
found  in  the  case  of  In  re  RadAiffe ;  The 
EuropecmAssura/noe  Society  v.  Raddijjfe  (1)> 
where  thelate  Master  of  the  Rolls  suggested 
that  the  only  way  in  which  you  could  pre- 
vent one  creditor  from  being  preferred  to 
another  was  by  getting  a  receiver  ap- 
pointed. That  has  been  construed  into 
meaning  that  you  can  have  a  receiver  ap- 
pointed for  that  reason  only.  But  the 
question  was  argued  before  the  Ck)urt  of 
Appeal  in  a  case  of  Phillips  v.  Jones  (2), 
and  they  took  a  different  view  from  the  late 
Master  of  the  Rolls  of  the  construction  of 
sub-section  8  of  section  25  of  the  Judica- 

(1)  Law  Rep.  7  Ch.  D.  738. 

(2)  28  8ol.  J.  8S0. 
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ture  Act^  1873.  They  said  that  that  suh- 
section  ''only  gave  the  Court  power  to 
appoint  a  receiver  in  aid  of  existing 
rights/'  and  that  *'  to  accede  to  the  appli- 
cation then  hefore  them  would  amount  to 
a  reversal  of  the  decision  of  the  House  of 
Lords  in  Daartion  v.  Lord  Orford  (3).  The 
ohservations  of  Jessel,  M.R.,  in  The  Euro- 
pean Aeeurance  Society  v.  Eadcliffe{l)  were 
only  dicta,  not  necessary  to  his  decision 
in  that  case;  if  they  were  intended 
to  be  a  decision  that  in  any  creditor's  ad- 
ministration action,  without  making  any 
special  case,  merely  because  the  executor 
would  not  admit  assets,  a  receiver  would 
be  appointed,  they  were  inconsistent  with 
the  course  of  authority." 

The  question  arose  again  before  Ohitty, 
J.,  in  a  caae  of  Harris  v.  Harris  (4).  That 
was  no  doubt  an  ex  parte  application,  but 
we  submit  that  it  goes  to  the  substance  of 
the  case.  Chitty,  J.,  stated  the  principle 
to  be  that  a  plaintiff  in  an  administration 
action  is  only  entitled  to  interim  relief 
against  the  administrator  or  executor 
when  a  case  is  shewn  of  assets  being 
wasted.  The  law  allows  the  administrator 
or  executor  to  prefer  one  creditor  to 
another,  and  there  is  no  equity  which 
entitles  the  Court  to  interfere,  except  after 
judgment  for  administration.  The  Courts 
of  equity  have  said  from  earliest  times 
that  they  would  not  do  anything  to  inter- 
fere with  the  legal  right  of  retainer,  nor 
anything  to  promote  it.  In  another  case 
before  the  Court  of  Appeal,  The  London 
and  North  Western  RoAlway  Gompam^  v. 
The  Great  Northern  Railway  Company  (5), 
an  attempt  was  made  to  get  an  interlocu- 
tory i]:\|unction  against  carrying  the  case 
to  arbitration.  The  Court  held,  upon  the 
same  section,  that  the  power  of  granting  the 
injunction  was  not  extended  by  the  Judi- 
cature Act,  1873,  and  said  that  they  looked 
on  the  Act  rather  as  regulating  procediu^ 
than  extending  jurisdiction.  The  view  of 
the  Master  of  the  Rolls  has,  therefore, 
been  entirely  disavowed  and  overruled  by 
the  Court  of  Appeal. 

Then  as  regards  the  position  of  an  exe- 
cutor who  is  also  a  trustee,  an  executor 

(8)  Pirec.  in  Chanc.  188 ;  Colles,  229. 
(4)  66  Law  J.  Rep.  Chanc.  764. 
(6)  Unreported. 


who  is  not  a  trustee  may  consent  to  the 
appointment  of  a  receiver  at  once,  because 
he  is  dealing  with  his  own  rights;  but 
here  Lord  Brooke  is  in  the  position  of  a 
single  executor,  who  also  happens  to  be 
one  of  a  body  of  trustees,  and  in  such  a 
case  it  would  be  a  breach  of  trust  for  him 
to  consent,  and  so  give  up  his  legal  right 
of  retainer,  which  he  holds  in  trust  for  his 
cestfuis  que  trust — Fox  v.  Garrett  (6),  San- 
der V.  Heathfield  (7),  In  re  Hubhack  (8), 
In  re  Jones;  Caher  v.  Laxton  (9),  and 
In  re  York;  Atkinson  v.  FoweU  (10). 
The  order  for  a  receiver,  which  has  been 
made  provisionally  in  this  case,  ought  not 
to  stand. 

Graham  HastingSy  Q.C.,  and  Fossett 
Locky  for  the  plaintiff. — This  order  ought 
to  stand.  The  plaintiff  is  suing  on  behalf 
of  himself  and  idl  other  creditors,  and  the 
Court  will  not  refuse  him  any  assistance 
in  procuring  an  equal  distribution  of  the 
estate.  The  executor  is  just  as  much  a 
trustee  for  the  plaintiff,  as  a  creditor  of 
the  estate,  as  he  is  for  the  applicant.  The 
cases  which  have  been  relied  on  are  cases 
of  preference,  and  do  not  apply  to  a  case 
of  retainer.  An  administration  judgment 
does  not  prevent  an  executor  retaining, 
but  it  does  prevent  him  from  preferring 
a  creditor.  The  case  of  FhiUips  v.  Jones 
(2)  was  only  a  decision  that  the  Court 
will  not,  for  the  purpose  of  stopping  the 
preference  of  a  creditor,  appoint  a  receiver. 
But  that  does  not  apply  to  a  case  of  re- 
tainer, because  the  executor  may  retain 
notwithstanding  the  judgment ;  and  there- 
fore the  only  way  in  which  you  can  stop  a 
retainer  as  regards  the  executor  is  by 
obtaining  the  appointment  of  a  receiver. 

[Stirlino,  J. — Is  there  any  authority 
that  you  are  entitled  to  appoint  a  receiver 
merely  for  that  purpose  ^ 

No  direct  authority,  but  it  is  assumed 
by  Cotton,  L.  J.,  in  Richmond  v.  White  (1 1). 

(6)  28  Beav.  16 ;  29  Law  J.  Rep.  Chanc.  428. 

(7)  44  Law  J.  Eep.  Chanc.  113 ;  Law  Rep. 
19  Eq.  21. 

(8)  64  Law  J.  Rep.  Chanc.  928 ;  Law  Rep. 
29  Ch.  D.  934. 

(9)  66  Law  J.  Rep.  Chanc.  360;  Law  Bep. 
31  Ch.  D.  440. 

(10)  66  Law  J.  Rep.  Chanc.  662 ;  Law  Rep. 
36  Ch.  D.  233. 

(11)  48  Law  J.  Rep.  Chanc  798 ;  Law  Rep. 
12  Ch.  D.  361. 
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We  submit  that  all  the  authoritieB 
against  us  were  cases  of  preference. 

[SnBLiNO,  J. — ^Yes;  but  the  principle 
is  the  same.] 

The  point  has  never  yet  been  decided ; 
but  where  an  order  for  a  receiver  has 
been  made  at  the  instance  of  a  creditor 
and  with  the  consent  of  the  executor/no 
other  creditor  has  a  right  to  come  and 
have  the  order  discharged. 

[Talbot  V.  HopeScoU  (12)  was  also  re- 
ferred to.] 

BucJdey^  Q.C,  and  OndoWy  for  Lord 
Brooke. — ^Lord  Brooke's  position  as  exe- 
cutor of  one  will  and  trustee  of  another 
is  a  difficult  one,  and  he  desires  to  act 
only  and  entirely  under  the  direction  of 
the  Court. 

SnsLiNa,  J. — This  is  an  application  to 
discharge  an  order  which  I  made  last  week 
for  the  appointment  of  a  receiver  of  the 
estate  of  William  Wells,  late  of  Holme,  in 
the  county  of  Huntingdon.  The  action  is 
brought  by  a  creditor,  on  behalf  of  himself 
and  all  other  creditors,  against  the  legal 
personal  representative  and  a  trustee  of 
the  will,  who  is  named  as  an  executor  and 
has  not  proved.  These  were  the  only  de- 
fendants, I  believe,  when  the  order  was 
made ;  but  since  then  other  persons,  in- 
cluding the  present  applicant,  have  been 
added  as  defendants,  and  are  now  parties 
to  the  action.  I  do  not  discharge  the 
order  which  I  made,  as  I  said  yesterday 
week,  on  the  ground  that  any  of  the 
parties  to  the  proceedings  were  guilty  of 
any  impropriety  whatever  in  coming  here 
and  asking  for  the  appointment  of  a  re- 
ceiver, or  that  they  withheld  anything 
from  the  Court  of  which  the  Court  ought 
to  have  been  informed.  Certainly,  as  far 
as  regards  what  took  place  in  Court,  there 
was  no  impropriety  whatever,  because  I 
was  informed  by  the  learned  counsel 
engaged  of  all  the  facts  which  appear  to 
me  now  on  this  hearing  really  material 
to  the  decision  of  the  case,  and  nothing 
that  I  can  see  was  kept  back.  The 
application  was  for  a  receiver,  and  I 
was  informed  on  the  one  hand  that  the 
executor  was  not  unwilling,  to  say  the 
leastr^perhaps  I  may  go  .so  fiax  as  to  say 

(12)  4  Kay  &  J.  96.  139;  27  Law  J.  Bep. 
Obanc.  273. 


he  was  willing — that  the  reoeiver  should  be 
appointed,  but  that  on  the  other  hand  he 
could  not  consent,  because  the  present 
applicant  insisted  that  the  right  of  re- 
tainer legally  vested  lq  the  executor, 
should  be  exercised  in  his  fisivour,  and 
that,  further,  a  summons  had  been  taken 
out  by  the  present  applicant  for  the  pur- 
pose of  enforcing  that  right.  Under  these 
circumstances,  seeing  that  the  executor  is 
not  unwilling  that  the  assets  of  the  tes- 
tator should  be  distributed  in  the  manner 
which  is  fisivourecl,  if  I  may  say  so,  by 
the  Court  of  equity,  where  lawfidly  it 
can  be  done — ^that  is  to  say,  in  such 
a  way  as  to  produce  equality  among 
the  various  creditors — ^I  thought  the  best 
course  to  take  was  to  appoint  a  receiver, 
and  at  the  same  time  to  protect  the  in- 
terests of  the  then  absent  party,  by  im- 
posing a  term  upon  the  plaintiff  in  the 
action  that  he  should  accept  short  notice 
of  motion  to  discharge  the  order  which  I 
made.  I  did  not  make  that  order  al- 
together without  consideration.  I  need 
not  go  into  the  considerations  which  guide 
me  on  the  present  occasion ;  but  I  am  bound 
to  say  now,  having  further  considered  the 
matter  and  heard  the  arguments,  I  think 
I  should  have  done  better  if  I  had  simply 
directed  the  motion  to  stand  over  in  order 
that  the  present  applicant  might  be 
brought  here.  However,  the  present 
applicant  immediately  gave  notice  of 
motion.  An  application  was  made  to  me 
to  stay  the  completion  of  the  order  until 
that  motion  had  been  heard;  and  the 
order  has  not  been  completed,  still  less 
has  anything  been  done  under  it,  and  the 
position  of  the  assets  is  precisely  the  same 
at  this  moment  as  it  was  yesterday  week, 
when  the  order  was  made,  and  no  party 
has  as  yet  been  prejudiced. 

Now  I  have  to  consider  whether  really 
it  is  right  and  proper  that  a  receiver 
should  hQ  appointed  on  the  present  occa- 
sion. The  position  of  matters  is  this: 
The  defendant.  Lord  Brooke,  who  is  the 
legal  personal  representative  of  the  tes- 
tator, has  vested  in  him  and  Admiral 
Wells,  as  trustees  of  the  will  of  Mr. 
Wells  of  Redleaf,  a  debt  due  from  the  tes- 
tator's estate.  The  beneficiaries  under  that 
wiU  say  this:  "You,  Lord  Brooke,  by 
virtue  of  your  position  as  executor,  have 
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acquired  at  law  the  right  of  retaining  out 
of  the  legal  assets  of  the  testator  the 
debt  which  is  legally  due  to  you,  and  we 
insist  that  you  shall  use  that  legal  right 
for  our  benefit/'  and  they  have  taken  out 
a  summons  in  this  branch  of  the  Court 
for  the  purpose  of  having  that  question 
determined. 

That  summons  is  not  ripe  for  hearing, 
but  it  is  obvious  that  there  is  a  question 
to  be  considered  upon  it,  and  it  is  not 
right  that  anything  should  be  done  to 
prejudice  the  position  of  the  present 
applicant  until  that  question  is  deter- 
mined. 

Now  the  effect  of  appointing  a  receiver 
is  this :  that  the  assets  will  be  intercepted 
before  they  reach  the  hands  of  the  exe- 
cutor ;  and  it  may  be — I  do  not  say  ne- 
cessarily that  it  will  be — that  by  that 
means  the  assets  which  would  otherwise 
be  applicable  in  payment  of  the  debt 
due  to  the  Kedleaf  trustees  will  be 
prevented  from  being  so  applied.  The 
present  applicant,  therefore,  has  an  in- 
terest in  seeing  that  no  order  is  made 
which  would  prejudice  that  right,  and  he 
comes  here  and  says  that  no  sufficient 
ground  has  been  shewn  for  the  appoint- 
ment of  a  receiver.  Now  the  state  ot 
matters  is  this :  The  appointment  of  a 
receiver  is  not  made  by  consent ;  the  exe- 
cutor takes  up  this  position,  that  he  is  very 
willing  to  submit  to  the  appointment  of  a 
receiver,  and  he  is  very  wiUing  to  abstain 
from  exercising  his  right  of  retainer  if  he 
can  properly  do  so ;  but  that,  while  this 
question  is  pending  between  him  and  the 
beneficiaries  under  the  will  of  Mr.  Wells 
of  Redleaf,  he  cannot  consent  to  any 
order  which  would  prejudice  their  rights ; 
therefore  he  does  not  consent,  and  the 
order  cannot  be  treated  as  a  consent 
order.  The  only  question  is  whether  any 
ground  other  than  that  of  consent  can  be 
shewn  for  obtaining  the  order. 

Now  it  is  admitted,  and  it  is  common 
ground  to  all  parties,  that  Lord  Brooke 
has  not  been  giulty  of  any  impropriety  as 
regards  the  assets,  he  has  not  wasted  them 
or  done  anything  which  is  wrong  in  any 
way,  and  the  only  question  which  appears 
to  me  to  arise  is  this — whether  it  is  right 
and  proper  that  a  receiver  should  be  ap- 
pointed simply  on  the  ground  that  Lord 


Brooke  may,  and  probably  will,  exercise 
the  legal  right  of  retainer  which  is  vested 
in  him  to  the  prejudice  of  the  general 
creditors  of  the  testator.  The  question 
in  that  precise  form  does  not  seem  to  have 
been  the  subject  of  decision,  but  there 
are  certain  decisions  which  have  been  re- 
ferred to  which  appear  to  me  to  indicate 
clearly  the  course  which  I  ought  to  take 
under  the  circumstances.  In  the  case  of 
In  re  Raddiffe  (1)  it  was  decided  by  the 
late  Master  of  the  Rolls  that  "  where  an 
executor  or  administrator,  after  the  com- 
mencement of  a  creditor's  administration 
action,  and  before  judgment,  has  volun- 
tarily paid  any  creditor  in  full,  the  rule 
iu  equity  and  not  at  law  must  now  pre- 
vail under  the  Judicature  Act,  1873,  s. 
26,  sub-s.  11,  and  he  will  accordingly 
be  held  to  have  made  a  good  payment, 
and  will  be  allowed  it  in  passing  his 
accounts,  even  though  he  may  have  had 
notice  of  the  action  before  payment." 
To  that  decision  no  objection  has  been 
taken,  or  indeed  can  be  taken,  in  this 
Court,  because  it  has  been  recently  fol- 
lowed by  the  Court  of  Appeal. 

But  the  Master  of  the  Rolls  at  the 
conclusion  of  his  judgment  said  this : 
"  The  only  way  to  prevent  such  .payments 
being  made  is  by  the  plaintiff  upon  issu- 
ing the  writ  immediately  applying  for  and 
obtaining  a  receiver."  That  was  a  dicHcm 
only,  but  I  believe  that  I  am  right  in 
saying  that  upon  that  dictum  many  appli- 
cations for  receivers  were  made,  and  were 
acceded  to,  both  by  the  late  Master  of 
the  RoUs  and  also  by  other  Judges  of  the 
Chancery  Division,  and  that  in  none  of 
these  cases  was  any  resistance  offered  to 
the  application.  But  that  came  to  an  end 
upon  a  decision  of  the  Court  of  Appeal  in 
the  year  ISS^—PhiUipa  v.  Jones  (2)— -this 
case  of  In  re  Raddiffe  (1)  having  occurred 
in  the  year  1878.  There  the  application 
for  the  appointment  of  a  receiver  was  made 
to  the  Vice-Chancellor  of  the  County  Pala- 
tine of  Lancaster,  and  the  only  groimd 
alleged  for  asking  for  a  receiver  was  that 
the  executors  would  not  admit  assets,  and 
that  they  would  be  entitled,  according  to 
the  settled  rule  in  equity,  before  judgment 
in  the  action,  to  pay  in  full  any  creditor 
whom  they  might  choose  to  prefer.  Re- 
liance was  placed  on  the  power  given  to 
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the  Court  by  sab-eection  8  of  section  25 
of  the  Judicature  Act,  1873,  to  appoint 
a  receiver  by  an  interlocutory  order  ''in 
all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  and  convenient  that  such 
Grder  should  be  made  "  ;  and  on  an  obser- 
vation made  by  Sir  G.  Jessel  (Master  of 
the  Rolls)    in    The  European  Atswrcmee 
Society  v.   Raddiffe  {!),  in  which    case, 
when    deciding    that    the    old    rule    in 
equity  that    an   executor  is  entitled  at 
any  time  before  a  decree  is  made  in  an 
administration  suit  of  which  he  has  notice 
to  pay  a  creditor  in  full  still  remained  in 
force,  he  added,  ''  the  only  way  to  prevent 
such  payments  being  made  is  by  the  plain- 
tiff, upon  issuing  the  writ,  immediately 
applying  for  and  obtaining  a  receiver." 
Yiee-Clmnoellor  Bzistowe  declined  to  ap- 
point a  receiver,  and  the  Court  of  Appeal 
{JjOTd    Justice    Cotton,     Lord    Justice 
Bowen,  and  Lord  Justice  Fiy)  affirmed  his 
decision.  The  Court  said  that ''  sub-section 
8  of  section  25  of  the  Judicature  Act  only 
gave  the  Court  power  to  appoint  a  receiver 
in  aid    of   existing    rights.     The  words 
'  just  and  convenient '  must  be  construed 
with  reference  to  the  existing  law  of  the 
country.     To  accede  to  the  present  appli- 
cation would  amount  to  a  reversal  of  the 
decision  of  the  House  of  Lords  in  Darsion 
V.  Lord  Offord  (3),  which  established  the 
right  of  an  executor  to  pay  a  creditor  in 
full  after  the  institution  of  a  suit  to  ad- 
minister the  testator's  estate,  but  before 
decree.     The  observations  of  Sir  George 
Jessel,  the  Master  of  the  Rolls,  in  The 
JStMTopean  Aesurance  Society  v.  Raddiffe 
(1)  were  only  dicta^  not  necessary  to  bis 
decision  in  that  case  ;  if  they  were  intended 
to  be  a  decision  that  in  any  creditor's 
administration  action,  without  making  any 
special  case,  merely  because  the  executor 
would  not  admit  assets,  a  receiver  would 
be  appointed,  they  were  inconsistent  with 
the  course  of  authority. "    The  matter  does 
not  rest  there,   because  in  the  case  of 
Hofrria  v.  Ha/rrxe  (4)  an  application  was 
made    to    Mr.    Justice    Chitty  for    the 
appointment  of  a  receiver  on  the  like 
grounds ;  and  what  his  Lordship  said  was 
this :  ''  The  principle  is  that  a  plaintiff  in 
an  administration  action  is  only  entitled 
to  interim  relief  against  the  administrator 
or  executor  when  a  case  is  shewn  of  assets 
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being  wasted.  The  law  allows  the  ad- 
ministrator or  executor  to  prefer  one 
creditor  to  another,  and  there  is  no  equity 
which  entitles  the  Court  to  interfiare  ^- 
cept  after  judgment  for  administratioD* 
That  is  the  law,  and  it  is  a  cuiioua  state 
of  things,  and  I  do  not  say  that  I  i4>prove 
of  it.  I  cannot,  however,  accede  to  the 
plaintiff's  application,  nor  do  I  think  l^iat 
he  would  fkre  better  in  the  Court  of 
Appeal.  I  will,  however,  if  the  plaintiff 
still  desires  it,  give  leave  to  serve  short 
notice  of  motion." 

There  the  matter  stopped,  but  that  is  a 
clear  statement  by  the  learned  Judge  of 
the  principle  on  which  these  applications 
ought  to  be  dealt  with.     It  is  that  the 
plaintiff  in  an  administration  action  is 
only  entitled  to  relief  against  the  adminis- 
trator or  executor  when  a  case  is  shewn  of 
assets  being  wasted.    Now  here  there  is 
no  such  case  made.     Then  it  is  said  that 
these  cases  only  relate  to  the  preference 
by  an  executor  or  administrator  of  one 
creditor  to  another,  and  that  here  I  have 
to  deal  with  the  right  of  the  executor  to 
retain  for  his  own  debt.     No  doubt  that 
is  a  difference;  and  it  is  a  substantial 
difference,  because,  although  the  judgment 
for  administration  would  interfere  with 
the  executor's  right  to  prefer  one  creditor 
to  another,  it  does  not  interfere  with  the 
executor's  right  of  retainer ;  therefore  there 
is  a  substantial  difference  between  the 
two.     But  it  seems  to  me  that  in  principle 
one  case  governs  the  other.    The  Court 
of  Appeal,  in  Phillips  v.  Jonee  (2),  say 
that  they  will   not    interfere   with    the 
legal  right  of  an  executor  to  prefer  one 
creditor  to  another.     Here  it  seems  to 
me  that  in  like  manner  I  ought  not  to 
interfere  with  what  is  a  legal  right  of  the 
executor  to  retain  in  satis&ction  of  a  debt. 
In  coming  to  that  conclusion  in  the  pre- 
sent case,  I  feel  strongly  that  if  I  abstain 
from  appointing  a  receiver  the  general 
creditors  are  not  likely  to  be  prejudiced ; 
whereas  if  I  continue  the  present  order, 
and  appoint  a  receiver,  the  applicant  in 
this  case  may  be  prejudiced.     As  I  have 
already  pointed  out,  by  the  appointment 
of  a  receiver,  assets  applicable  for  the  pay- 
ment of   the    applicant's  debt   may  be 
diverted  from  the  hands  of  the  executor ; 
whereas  if  the  assets  are  allowed  to  come 
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to  the  hands  of  the  executor,  he  is  not 
thereby  precluded  at  the  proper  time  from 
asserting  his  right  of  retainer. 

I  think,  therefore,  that,  with  the  view 
of  keeping  the  matter  m  stcUu  quo,  and 
not  prejudicing  any  right,  I  ought  to  dis- 
charge the  present  order;  but,  for  the  sake 
of  saying  expense,  I  will  allow  the  motion 
to  be  again  brought  on  after  the  decision 
upon  the  summons  which  has  been  taken 
out  by  the  present  applicant.  As  regards 
costs,  it  seems  to  me  1  should  be  doing 
justice  if  I  made  them  costs  in  the  action. 


Solloitors — Hasties ;  H.  A.  Dowse,  Frere  k  Co. 


Fry,  L.J.         ^ 
{for  Kekewich,  J.)  /     In  re  bowden. 

1890.  C  ANDREW  V,   COOPER. 

August  7,  8.       ) 

Tru$tee — Breach  of  Trust — Practice — 
Parties — AmendmerU — Statute  of  Limita- 
ticyne— Trustee  Act,  1888  (51  d:  52  Vict, 
c.  59),  *.  8,  »uh-8.  1  (a)  (6),  srib-a.  S—Mulea 
of  Supreme  Court,  Order  XVI.  rule  8. 

In  am,  action  commenced  after  the  let  of 
Jamuarj/,  1890,  to  render  trustees  Uahlefor 
a  loss  arievng  from  an  improvident  invest- 
ment of  the  trust  funds,  where  the  breach 
of  trust  is  committed  mjore  tham,  six  year  a 
before  the  corrnnevicement  of  the  action, — 
Semble,  dause  (a)  of  sub-eection  I  of  sec- 
Hon  S  of  the  Trustee  Act,  1888,  does  not 
apph/,  but,  held,  that  clause  {b)  applies. 

Where  a  davmant  against  the  estate  oj  a 
deceased  person  seeks  to  foUow  the  assets 
into  the  hands  of  a  trustee,  it  is  not  neces- 
sary to  make  the  benefi/siaries  parties. 

Dictum  of  Malins,  V.C,  in  Clegg  v. 
Rowland  (36  Law  J.  Rep.  Chanc.  137, 
140 ;  Law  Rep.  3  Eq.  368,  373)  dissented 
from. 

This  was  an  action  by  John  Orrell 
Andrew,  who  was  one  of  the  trustees  of 
the  will  of  William   Bowden,   deceased, 


against  his  co-trustee,  James  Gould 
Cooper,  Richard  Greatorex,  who  was  the 
sole  acting  executor  of  the  will  of  Daniel 
Greatorex,  a  deceased  trustee,  and  the  re- 
presentatives of  Frederick  Baxter,  another 
deceased  trustee,  to  recover  sums,  amount- 
ing in  the  whole  to  8,400Z.,  in  respect  of 
several  breaches  of  trust  committed  in 
1874  and  1878  before  the  plaintiff's  ap- 
pointment. The  alleged  breaches  of  trust 
consisted  in  advancing  money  upon  free- 
hold securities  of  insufficient  value.  There 
was  no  real  defence  to  the  action  upon 
the  merits. 

The  writ,  which  was  issued  on  the  28th 
of  March,  1889,  sought  relief  against 
Richard  Greatorex  only  in  his  character 
of  executor. 

The  statement  of  claim  alleged  as  fol- 
lows :— Par.  21.  "  The  said  Daniel  Greato- 
rex died  on  the  17th  of  January,  1883, 
having  by  his  will,  dated  the  28th  of  July, 
1881,  devised  his  real  and  the  residue 
of  his  personal  estate  to  the  defendant 
Richard  Greatorex,  and  one  John  Law 
Worthington,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  upon  trust  to 
appropriate  two  trust  legacies  of  6,000^. 
and  5,000Z.  respectively,  and  to  stand  pos- 
sessed of  the  clear  residue  of  the  estate 
upon  trust  for  the  persons  therein  men- 
tioned, and  appointed  the  defendant 
Richard  Greatorex,  and  the  said  John 
Law  Worthington,  and  Albert  Daniel 
Greatorex,  and  Frederick  Greatorex,  exe- 
cutors of  the  said  will." 

Par.  23.  "The  estate  of  the  said 
Daniel  Greatorex  was  not  sufELcient  to 
provide  for  the  payment  of  the  said  two 
trust  legacies  of  6,000Z.  and  5,0002.  in 
full,  but  a  sum  of  8,0002.  has  been  in- 
vested on  mortgage  in  the  name  of  the 
defendant  Richard  Greatorex,  and  is  now 
held  by  him  as  executor  and  trustee  of 
the  will  of  the  said  Daniel  Greatorex,  and 
is  applicable  to  answer  the  claim  raised  in 
this  action." 

Par.  24  alleged  that,  under  the  cir- 
cumstances above  stated,  the  estate  of 
Daniel  Greatorex  was  liable  to  make  good 
the  losses  arising  to  the  trust  estate  of 
William  Bowden. 

The  claim  asked  for  a  declaration  that 
Richard  Greatorex  was  liable,  as  executor 
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of  Daniel  Greatorex,  to  make  good  the 
losses  out  of  his  testator's  estate,  and  for 
the  administration  of  the  real  and  per- 
sonal estate  of  Daniel  Greatorex  so  fax  as 
necessary. 

Richard  Greatorex  in  his  defence  denied 
that  the  sum  of  8,000Z.  invested  on  mort- 
gage, as  mentioned  in  the  statement  of 
claim,  was  held  by  him  as  executor  of  the 
will  of  Daniel  Greatorex,  or  that  it  was 
applicable  to  answer  the  claim  raised  in 
the  action,  and  stated  that  he  had  caused 
the  usual  statutory  notice  to  creditors  to 
be  issued,  and  that,  not  having  any  notice 
of  the  claims  alleged  in  the  action,  he  had 
distributed  the  estate. 

Warmington,  Q.C.,  and  Methaldf  for  the 
plaintiff,  contended  that,  as  the  defen- 
dant Greatorex  was  before  the  Court,  the 
plaintiff  was  entitled  to  follow  the  8,000?., 
the  right  of  following  assets  in  such  a  case 
being  expressly  reserved  by  22  &  23  Vict. 
c.  35.  s.  29.  The  issue  was  distinctly 
raised  in  the  statement  of  claim,  and  the 
defendant  was  liable  both  as  executor  and 
trustee.  If  the  plaintiff  was  entitled  to 
follow  the  money,  it  was  not  necessary  to 
join  the  persons  beneficially  interested  in 
the  trust  legacy — ^Order  XVI.  rule  8. 
They  asked  leave  to  amend  the  writ  if 
necessary. 

Neville,  §.(7.,  and  T,  Z.  Higgvns,  for 
the  representatives  of  Baxter. 

0.  L,  Clare,  for  the  executors  of  Cooper, 
who  had  died  since  the  commencement  of 
the  action. 

S.  HaU,  Q,C.,  and  F,  S.  Ford,  for  Grea- 
torex.— Greatorex  is  sued  as  executor 
both  in  the  writ  and  in  the  claim,  and 
the  action  ought  to  be  *  dismissed  as 
against  him.  On  the  fair  construction  of 
the  statement  of  claim  no  case  is  made 
for  following  the  assets.  There  is  a  sub- 
stantial reason  why  leave  to  amend  should 
not  be  granted,  because,  if  a  new  action 
were  commenced,  Greatorex  would  be 
entitled  to  the  benefit  of  the  Statutes  of 
Limitation,  under  section  8  of  the  Trustee 
Act,  1888.  That  section  applies  to  all 
actions  commenced  after  the  1st  of  Janu- 
ary, 1890.  But,  assuming  that  he  may 
be  made  liable  as  trustee,  the  beneficiaries 
are  necessary  parties  to  the  action.    Glegg 


V.   Rowkmd  (1)  is  in  our  £Ekvour  on  all 
points. 

Meihold  replied. 

Fry,  L.J. — One  point  which  has  been 
raised  is  this.  Assuming  that  the  defen- 
dant Greatorex  is  sued  as  trustee  of  the 
trust  legacy  on  the  principle  of  the  plain- 
tiff seeking  to  follow  the  assets,  is  it  neces- 
sary that  the  oestuis  que  trust  should  be 
parties  to  the  action  %  I  think  that,  rule 
8  of  Order  XVI.  covers  this  case.  There 
is  no  doubt  a  discretionary  power  in  the 
Court  to  require  the  cestuia  que  trust  to 
be  made  parties,  and  there  are  some  ob-> 
servations  of  Vice-Chancellor  MaHns  which 
seem  to  shew  that  in  such  a  case  as  this 
the  Court  would  require  the  presence  of 
the  cestuia  que  trust.  Those  observations 
were  made  with  reference  to  the  9th  role 
of  section  42  of  the  Chancery  Improve- 
ment Act,  which  was  substantially  to  the 
same  effect  as  the  rule  now  in  force.  The 
Vice-Chancellor  says:  "I  find  by  the 
decisions  upon  this  section,  which  are 
collected  in  Mr.  Morgan's  book  (3rd  ed. 
p.  196),  that  in  all  cases  where  the  Court 
sees  executors  or  trustees  are  wholly  un- 
interested in  the  question,  it  will  never 
make  a  decree  in  the  absence  of  those 
parties  who  are  alone  interested  in  the 
contest,  but  will  have  them  brought  before 
the  Court  in  order  that  those  who  are 
interested  in  resisting  the  demand  may 
resist  it  at  the  proper  time,  which  is  the 
hearing  of  the  cause."  That,  in  my  judg- 
ment, does  not  accurately  represent  the 
present  practice  of  the  Court.  It  is  ob- 
vious that  if  that  were  the  practice,  the 
discretion  of  the  Coui-t  would  be  gone. 
I  have  no  hesitation  in  determining  that 
the  cestuis  que  trust  are  not  necessary 
parties.  Then  comes  the  question :  Is 
this  defendant  sued  as  executor,  or  is  he 
sued  as  trustee  1  I  shall  not  express  any 
opinion  on  that  point  at  present. 

[His  Lordship  then  offered  the  plaintifi 
the  option  of  trying  the  case  on  the  present 
pleadings,  or  amending  the  pleadings  by 
making  Greatorex  liable  as  trustee,  the 
amendment  to  be  subject  to  the  condition 

(1)  36  Law  J.  Rep.  Chanc.  137;  LawBep. 
3  Eq.  368. 
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that  the  action  should  be  treated  as  if  it 
had  been  commenced  on  that  day,  and  as 
if  Greatorex  had  set  up  in  his  defence  any 
benefit  arising  from  the  analogy  of  the 
Statutes  of  Limitation  to  which  he  might 
be  entitled  under  section  8  of  the  Trustee 
Act,  1888.  The  plaintiff  having  elected 
to  amend  on  these  terms,  the  case  was 
continued  on  that  footiug.] 

Warmington^  Q.C.,  and  Methold,  for  the 
plaintiff. 

ffall,  Q.C,  and  E,  S.  Ford,  for  the  de- 
fendant Greatorex. — ^We  submit  that  the 
action  ought  to  be  dismissed  as  against 
this  defendant.  Assuming  that  this  de- 
fendant had  not  been  a  trustee,  the  action 
would  have  been  an  action  on  the  case  for 
negligence.  We  rely  on  section  3  of  the 
statute  of  James  I.  The  only  breach  of 
trust  in  this  case  was  negligence  in  the 
duty  of  administering  the  trust.  The  in- 
tention of  the  Legislature  was  to  give  to 
trustees  a  bar  based  on  the  analogy  of 
the  Statutes  of  Limitation,  except  in  the 
particular  cases  specified  in  section  8. 

Methold,  in  reply. — This  is  an  action  for 
breach  of  trust.  An  action  on  the  case  is 
essentially  different  from  the  present  ac- 
tion, in  that  it  is  an  action  for  damages. 
There  is  no  Statute  of  Limitations  wluch 
applies. 

[Fey,  L.J.,  then  delivered  judgment  in 
favour  of  the  plaintiff  against  the  defen- 
dants other  than  Greatorex,  and  he  re- 
served judgment  on  the  question  arising 
under  the  Trustee  Act.] 

Aug.  8. — Fey,  L.J. — ^This  is  an  action 
brought  by  a  trustee  who  has  been  recently 
appointed  against  an  old  trustee  and  the 
representatives  of  two  deceased  trustees. 
That  is  the  nature  of  the  action.  One  of 
the  defendants  is  the  executor  of  a  certain 
Mr.  Greatorex,  who  was  one  of  the  trus- 
tees. That  estate  has  been  administered, 
and  advertisements  have  been  issued  in 
the  usual  way.  Objection  was  taken  that 
it  was  necessary  that  the  beneficiaries 
should  be  parties  to  the  action  if  any 
relief  was  to  be  sought  against  the  funds 
remaining  in  the  hands  of  the  defendant 
Mr.  Greatorex,  which  are  trust  legacies 
of  which  he  is  trustee.  I  yesterday  de- 
VOL.  69.— Chanc. 
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termined  that  they  were  not;  but  then 
the  question  arose  whether  or  no,  in  the 
present  state  of  the  pleadings,  this  was  or 
was  not  an  action  to  follow  assets,  or 
whether  it  was  an  action  as  regards  Mr. 
Greatorex  merely  in  his  character  of 
executor.  On  the  pleadings  as  they 
stand  a  difficulty  arises  in  consequence 
of  the  allegation  contained  in  the  23rd 
paragraph  of  the  statement  of  claim. 
It  is  obvious  that  that  allegation  is  some- 
what embarrassing,  because  the  trust 
money  is  said  to  be  held  by  Greatorex  in 
two  inconsistent  characters,  as  executor 
and  trustee.  Then  the  plaintiff's  claim 
asks  that  it  may  be  declared  that  the  de- 
fendant Richard  Greatorex  is  liable  as 
executor  of  Daniel  Greatorex  out  of  his 
estate  to  make  good  the  losses  to  the 
estate  of  William  Bowden,  and  it  prays,  so 
&r  as  necessary,  that  the  real  and  personal 
estate  of  Daniel  Greatorex  may  be  ad- 
ministered under  the  direction  of  the 
Court ;  and  I  ought  further  to  add  that 
the  writ,  as  originally  drawn,  was  brought 
against  Richard  Greatorex  as  executor, 
and  was  never  amended. 

In  that  state  of  circumstances  what  I 
did  was  this.  I  offered  to  the  plaintiff's 
coimsel  either  to  go  on  with  the  action  as 
it  then  stood,  in  which  case  I  should  have 
had  to  determine  the  effect  of  the  plead- 
ings, or  to  amend,  provided  that  if  the 
amendment  was  melde  with  a  view  of  stat- 
ing a  case  for  following  assets,  it  should 
be  subject  to  two  conditions — one,  that 
the  action  should  be  treated  as  if  it  was 
instituted  yesterday ;  and  the  second,  that 
not  only  should  the  plaintiff's  pleadings 
be  amended,  but  the  defendant's  pleadings 
should  be  treated  as  amended,  by  allowing 
the  defendant  to  set  up  every  Statute  of 
Limitations  on  which  he  could  rely.  After 
consultation  between  the  learned  counsel 
who  represented  the  plaintiff,  they  elected 
to  amend,  subject  to  those  conditions. 
Therefore,  I  have  so  treated  the  pleadings 
as  amended. 

That  raises  this  question,  whether  or  no 
the  Trustee  Act  of  1888  does,  under  the 
circumstances,  furmsh  a  defence.  In  order 
to  shew  how  that  arises,  I  ought  to  men- 
tion that  the  last  of  the  breaches  of  trust 
which  are  relied  on  took  place  as  long  ago 
6M 
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as  the  year  1878,   more  than  six  years 
before  the  action  was  begun.     The  8th 
Kection  of  the  Trustee  Act  of  1888  is,  as 
regards  part  of  it,  in  these  terms :    ^^  In 
any  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through 
him,  except  where  the  claim  is  foimded 
upon  any  fraud  or  fraudulent  breach  of 
trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property  or 
the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trus- 
tee and  converted  to  his  use,  the  following 
provisions  shall  apply."     I  think  it  is  plain 
that  neither  of  the  three  excepted  cases 
includes  the  present  action,  and,  there- 
fore, the  clause  would  apply.     Clause  (a), 
which  is  the  first  provision,  is  this,  "  All 
rights  and   privileges  conferred  by  any 
Statute  of  Limitations  shall  be  enjoyed  in 
the  like  manner  and  to  the  like  extent  as 
they  would  have  been  enjoyed  in   such 
action  or  other  proceeding  if  the  trustee 
or  person  claiming  through  him  had  not 
been  a  trustee  or  person  claiming  through 
him."    That  was,  rather  curiously,  the  sub- 
section relied  on  by  the  defendant.     That 
I  do  not  think  can  apply  in  this  case.     In 
the  first  place,  it  is  obvious  that,  if  he  had 
not  been  trustee,  he  could  not  be  sued  for 
a  breach  of  trust ;  and,  further  than  that, 
there  is  no  right  or  privilege  that  I  am 
aware  of,  or  which  has  been  called  to  my 
attention,  conferred  by  any  Statute  of 
Limitations  in  respect  of  a  breach  of  trust. 
Therefore,  I  should  have  great  difficulty 
in  applying  that  sub-section  to  the  pre- 
sent case.     But  the  material  clause,  to 
which  the  defendant   has  not  called  my 
attention,  appears  to  me  to  be  clause  (6) : 
"  If  the  action  or  other    proceeding  is 
brought  to  recover  money  or  other  pro- 
perty, and  is   one  to  which  no  existing 
Statute  of  limitations  applies."     I  pause 
there  to  enquire    whether    the    pi'esent 
action  is  within  that  description.     It  ap- 
pears to  me  that  it  is.     It  is  an  action 
brought  to  recover  money.     It  is  an  action 
to  which  no  existing  Statute  of  Limitations 
applies.     In  that  event  the  provision  is 
this :  "  The  trustee    or  pei*son   claiming 
through  him  shall  be  entitled  to  the  benefit 
of  and  be  at  liberty  to  plead  the  lapse  of 
time  as  a  bar  to  such  action  or  other  pro- 


ceeding in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against 
him  in  an  action  of  debt  for  money  had 
and  received."  Pausing  there,  it  appears 
to  me  that  tliat  gives  the  defendant  a  good 
defence  under  this  new  clause.  If  this 
had  been  an  action  for  debt  for  money 
had  and  i*eceived,  and  the  debt  had  arisen 
more  than  six  years  ago,  and  no  acknow- 
ledgment had  taken  place  in  the  mean- 
whUe,  the  lapse  of  time  would  have  fur- 
nished a  defence.  Then  the  clause  goes 
on  :  "  But  so  nevertheless  that  the  statute 
shall  run  against  a  married  woman  entitled 
in  possession  for  her  separate  use,  whether 
with  or  without  restraint  upon  anticipa- 
tion " — that  does  not  apply  to  this  case— 
"  but  shall  not  begin  to  run  against  any 
beneficiary,  unless  and  until  the  interest 
of  such  beneficiary  shall  be  an  interest  in 
possession."  That  is  a  restriction  upon 
the  clause,  but  it  is  only  as  against  a  bene- 
ficiary, and  a  beneficiary  is  only  aflfected 
from  the  time  of  possession.  That  limita- 
tion does  not  apply  to  the  present  case, 
because,  in  the  present  case,  the  action  is 
brought  by  one  of  the  trustees  against 
another ;  and  therefore  neither  of  the  pro- 
visoes, the  one  relating  to  married  women, 
the  other  to  beneficiaries,  applies  to  the 
case  before  me.  It  appears  to  me,  there- 
fore, that  this  clause  does  furnish  a  de- 
fence, and,  consequently,  that  as  against 
the  defendant  Bichard  Greatorex  the 
action  must  be  dismissed,  with  costs. 


Solicitors— Rowdlffes,  Bawle  &  Co.,  agentefor 
Claye  &  Son,  Manchester,  for  plaintin;  H. 
Percy  Becher,  agent  for  Hedgcock  &  Docker, 
Manchester,  for  representatives  of  Baxter  and 
Cooper;  Chester,  May  hew,  Broome  i^  Grimthes, 
agents  for  Bullock  k  Worthington,  Manchester, 
for  Greatorex. 
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July  11,  12,  t         CHARD  AND  COMPANY. 

17, 22.     ; 

Practice — Service  of  Writ — Partnership 
—  Foreign  Partner  —  Rvlea  of  Supreme 
Court,  1883,  Order  IX.  rule  6,  and  Order 
XVI.  rule  U. 

Where  a  partnership  between  a  foreigner 
residing  abroad  a/nd  a  British  subject  has, 
before  the  commencement  of  an  action 
against  the  partnership,  been  dissolved, 
toithout  the  knowledge  of  the  plaintiff,  and 
the  business  has  been  carried  on  in  Eng- 
land under  the  style  of  the  fvrm  by  the 
foreigner  aUme,  service  of  the  writ  on  the 
partnership  can  be  effected  under  Order  IX, 
ride  6,  and  Order  XVI,  rule  \^,by  service. 
Git  Hie  principal  place  within  the  jurisdic- 
tion of  the  bu^Hness  of  the  parPnership, 
upon  any  person  having  at  the  tirne  of  ser- 
vice the  management  of  the  business. 

Pollexfen  v.  Sibson  (55  Law  J.  Rep. 
Q.B.  217 ;  Law  R«p.  16  Q.B.  D.  792) 
discussed  amd  followed. 

A  plaintiff,  being  ignorant  of  the  disso- 
lution of  a  partnership,  served  his  writ 
under  Order  IX.  rule  6  at  t/ie  place  of 
business  where  a  forTner  partiier  purport^ 
to  carry  on  the  business  of  tJie  partnership 
firm,  but  which  ujos  not  tJie  place  of  busi- 
ness of  the  firm  during  the  subsistence  of 
the  partnership : — Held,  that  tJie  service 
was  good  service  on  the  partnership. 

The  plamtifT,  an  English  merchant  at 
Lagos,  had  employed  the  firm  of  Hirsch, 
Pritchard  <Ss  Co.  as  his  London  agents, 
and  claimed  an  account  and  redemption 
of  securities.  The  firm  had  originally  con- 
sisted of  two  partners,  Hirsch  and  Prit- 
chard. Hirsch  was  a  naturalised  French 
subject  resident  in  France.  Pritchard  was 
a  British  subject,  and  was  assumed  to  be 
residing  in  England.  The  plaintiff  had 
served  his  writ  of  summons,  under  Orofer 
IX.  rule   6  (1),  on  the  manager  of  the 

(I)  Order  IX.  rule  6:  "Where  persons  are 
sued  as  partners  in  the  name  of  their  firm,  the 
writ  shall  be  served  either  upon  any  one  or 
more  of  the  partners,  or  at  the  principal  place 
within  the  jurisdiction  of  the  business  of  the 
partnership,  upon  any  person  having  at  the 
time  of  service  the  control  or  management  of 


firm  at  the  firm's  place  of  business  in 
London. 

Hirsch  now  moved  to  set  aside  the  ser- 
vice of  the  writ,  alleging  that  at  the  date 
of  service  he  was  sole  member  of  the  firm, 
and  that  the  plaintiff  had  knowledge  of 
the  dissolution  of  the  partnership. 

The  plaintiff,  however,  alleged  that  he 
had  no  knowledge  of  the  d^solution  of 
the  partnership,  and  contended  that,  under 
Order  XVI.  rule  14  (2),  the  service  of  the 
writ  as  against  Hirsch  was  good,  notwith- 
standing that  he  was  a  foreigner  resident 
out  of  the  jurisdiction. 

It  also  appeared  that  the  partnership 
business  had  been  carried  on  at  a  house 
in  Holbom,  and  that  after  the  date  of 
dissolution  Hirsch  had  carried  on  the 
business,  under  the  style  of  Hirsch,  Prit- 
chard <fe  Co.,  in  other  premises  in  Fore 
Street,  and  that  the  writ  had  been  served 
in  Fore  Street ;  and  a  question  was  raised 
on  behalf  of  Hirsch  whether  service  at 
Fore  Street  was  service  at  the  "  place  of 
business  of  the  partnership  "  within  Order 
IX.  rule  6;  but  the  point  was  not  pressed. 

Levett,  for  Hirsch. — Even  assuming  that 
the  plaintiff  had  no  knowledge  of  the  dis- 
solution of  the  partnership,  the  service  of 
the  writ  imder  Order  IX.  rule  6,  and 
Order  XVI.  rule  14,  as  against  Hirsch  is 
bad;  for,  under  those  rules,  service  can- 
not be  effected  against  a  foreign  partner 
resident  out  of  the  jurisdiction — Russell 
v.  CambefoH  (3). 

the  partnership  business  there,  and,  subject  to 
these  rules,  such  service  shall  be  deemed  good 
service  upon  the  firm." 

(2)  Order  XVI.  rule  14 :  "  Any  two  or  more 
persons  claiming  or  being  liable  as  co-partners 
may  sue  or  be  sued  in  the  name  of  the  re- 
spective firms,  if  any,  of  which  such  persons  . 
were  co-partners  at  the  time  of  the  accruing 
of  the  cause  of  action ;  and  any  party  to  an 
action  may  in  such  case  apply  by  summoiLS  to 
a  Judge  for  a  statement  of  the  names  of  the 
persons  who  were  at  the  time  of  the  accruing  of 
the  cause  of  action  co-partners  in  any  such  firm, 
to  be  furnished  in  such  manner,  and  verified,  on 
oath  or  otherwise,  as  the  Judge  may  direct. 
Provided,  that  in  the  case  of  a  co-partnership 
which  has  been  dissolved  to  the  knowledge  of 
the  plaintiff  before  the  commencement  of  the 
action,  the  writ  of  summons  shall  be  served 
upon  every  person  sought  to  be  made  liable.** 

(3)  68  Law  J.  Bep.  Q.B.  498 ;  Law  Rep. 
23  Q.B.  D.  626. 
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Moreover,  the  proviso  to  Order  XV"I. 
rule  14  is  prohibitive  and  not  permissive. 
What  it  says,  in  effect,  is  that  in  no  case 
shall  the  rule  be  applicable  if  the  plaintiff 
has  knowledge  of  the  dissolution  of  the 
partnership.  We  submit,  however,  that 
even  if  the  implication  contained  in  the 
proviso  be  that  the  rule  is  to  be  appHcable 
where  the  plaintiff  is  ignorant  of  the  disso- 
lution, the  proviso  does  not  operate  to  ex- 
tend the  rule  so  as  to  make  the  service  reach 
a  foreigner  out  of  the  jurisdiction,  simply 
because  the  plaintiff  is  ignorant  of  the 
fiict  that  such  foreigner  is  no  longer  a 
partner.  It  is  also  submitted  that  the 
rule  only  applies  to  the  case  of  a  con- 
tinuing partnership — that  is  to  say,  where 
there  has  been  a  partnership  between 
three  persons,  or  more,  and  one  having 
gone  out,  the  business  is  continued  by 
those  who  remain.  It  does  not  apply  to 
a  partnership  like  the  present,  which  is 
absolutely  d^.  The  language  of  Order 
IX.  rule  6  supports  this  view.  The  plain- 
tiff's proper  course  is  to  apply  under 
Order  XI.  for  leave  to  serve  Hirsch  as  a 
person  out  of  the  jurisdiction. 

JRomer,  Q.C.,  and  Rihton^  for  the  plain- 
tiff.— ^The  effect  of  the  applicant's  conten- 
tion is  that  a  person  abroad  can  never 
under  any  circumstances  be  reached  by 
service  at  the  English  place  of  partnership, 
for  the  applicant's  argument  is  not  based 
on  the  person  being  a  foreigner,  but  on  his 
le'.ng  out  of  the  jurisdiction.  AU  that 
was  decided  in  Russell  v.  Cambefort  (3) 
was  that  where  there  is  a  partnership  of 
foreigners  and  all  are  out  of  the  jurisdic- 
tion, seeing  that  they  cannot  be  sued 
separately,  they  cannot  be  sued  together. 
It  is  submitted  that  the  present  case  falls 
within  the  ratio  decidendi  in  PoUexfen  v. 
Sibaon  (4),  where  it  was  held  that  service 
on  one  member  of  a  foreign  partnership 
when  within  the  jurisdiction  was  good 
partnership  sarvice.  The  proviso  to  Order 
XVI.  rule  14  was  added  with  the  object 
of  getting  rid  of  the  doubts  expressed  in 
Hx  parte  Young  (5)  as  to  whether  the 
rule  in  its  then  existing  state  (being  the 

(4)  55  Law  J.  Rep.  Q.B.  217;  Law  Rep. 
16  Q.B.  D.  792. 

(5)  51  Law  J.  Rep.  Chanc.  141 ;  Law  Rep. 
19  Ch.  D.  124. 


same  as  at  present,  less  the  proviso)  was 
applicable  to  the  service  of  partneirahips 
which  at  the  date  of  service  bad  been 
dissolved  without  the  knowledge  of  the 
plaintiff.  The  inference  from  the  proviso 
is  that  if  a  partnership  is  dissolved  without 
the  knowledge  of  the  plaintiff,  the  partner- 
ship service  is  good.  The  contention  that 
the  rule  is  only  appUcable  to  partnerships 
of  more  than  two  members  is  negatived  by 
the  language  of  the  rule,  which,  at  its 
commencement,  speaks  of  co-partnerships 
between  two  or  more  persons. 

Chitty,  J.  [after  stating  that  the  evi- 
dence was  in  a  very  unsatisfactory  state, 
but  as  both  parties  were  desirous  that  he 
should  give  judgment  at  once,  he  would  do 
so,  continued  :  J— Hirsch's  case  is  simple. 
He  says,  and  it  is  proved,  that  he  is  a 
foreigner,  naturalised  in  the  Republic  of 
France,  and  out  of  the  jurisdiction  of  this 
Court.  He  further  says  and  proves  that 
at  the  time  of  the  issue  and  service  of 
the  writ,  the  Fore  Street  business  was 
carried  on  by  him  alone,  and  without  any 
partner,  under  the  style  of  Hirsch,  Prit- 
chard &  Co. 

In  interpreting  Order  IX.  rule  6  regard 
must  be  had  to  the  ordinary  principles  of 
international  law.  It  occuired  to  me  that 
it  was  a  question  worthy  of  consideration 
whether  where  a  State  allows  a  foreigner 
to  carry  on  business  at  a  fixed  place  within 
its  jurisdiction,  it  is  not  competent  to  that 
State  to  direct,  consistently  with  such 
principles,  that  the  foreigner,  in  return  for 
the  protection  afforded  to  him  by  the  laws 
of  the  State,  should  be  liable  as  to  writs 
or  other  processes  issuing  out  of  its  Courts 
to  be  served  at  such  place  of  business  on 
lus  manager  or  agent  there  in  respect  of 
contracts  entered  into  or  arising  in  the 
course  of  such  business.  But  I  am  pre- 
cluded from  entertaining  any  such  ques- 
tion by  the  decision  of  the  Court  of  Appeal 
in  Russell  v.  Cambefort  (3).  In  that  case 
the  three  members  of  a  partnership,  cany- 
ing  on  business  at  a  fix«i  place  of  busdness 
in  England,  were  all  foreigners  residing 
out  of  the  jurisdiction,  and  it  was  held 
that  the  service  on  their  manager  under 
Order  IX.  rule  6  was  bad.  It,  therefore, 
follows  that  where  the  foreigner  is  the 
sole  proprietor  of  the  business  the  semoe 
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is  bad.  If,  then,  these  were  the  only  fiujts 
in  the  case,  my  decision  must  be  in  favour 
of  Hirsch.  I,  however,  must  hold  upon 
the  evidence  as  it  stands  that  the  plaintiff 
is  right  when  he  says  that  he  was  not 
aware  of  the  dissolution  of  the  partnership 
when  he  commenced  his  action.  This  ad- 
ditional fact  brings  me  to  the  argument 
upon  Order  XVI.  rale  14.  The  proviso 
to  that  rule  was  added  by  the  Rule  Com- 
mittee after  the  judgment  in  Ex  parte 
Young  (5),  where,  on  the  rule  as  it  then 
stood  (being  Order  XVI.  rule  10  of  the 
Rules  of  1875)  before  the  proviso  was 
added,  doubts  were  expressed  in  the  (Jourt 
of  Appeal  whether  the  words  "  partners  " 
and  "partnership"  were  applicable  to 
partners  in  a  firm  which  had  been  dis- 
solved before  the  commencement  of  the 
action.  Lord  Selborne  pronounced  no 
opinion  on  the  point,  but  Lord  Justice 
Cotton  said  (6),  "In  my  opinion,  such 
persons  can  no  longer  properly  be  called 
partners.  ...  I  think  it  is  reasonable  to 
say  that  when  persons  are  engaged  in 
canying  on  a  partnership  they  may  be 
sued  in  the  firm's  name,  and  that  service 
at  the  place  of  business  of  any  one  of  the 
partners  shall  be  good  sei-vice  on  all.  The 
subsisting  relations  of  partnership  will 
ensure  that  those  who  have  thus  in  fact 
notice  of  the  action  will  give  notice  to  or 
protect  the  interest  of  the  others.  But 
when  the  partnership  has  been  dissolved, 
there  is  no  security  that  such  will  be  the 
case."  The  passage  which  I  have  read 
has  a  bearing  upon  the  arguments  in 
this  case.  Then  Lord  Justice  Brett 
gives  a  contrary  opinion  on  the  point. 
Now  the  proviso  was  added,  of  course,  by 
the  Rule  Committee  with  knowledge  of 
the  doubts  expressed  in  Ex  parte  Young 
(5).  The  proviso  is  :  [His  Lordship  then 
read  the  proviso  in  Order  XVI.  rule  14, 
and  continued  :]  This  provides  aflSrma- 
tively  for  the  case  where  the  plaintiff 
knows  at  the  commencement  of  the  action 
that  the  partnership  has  been  dissolved. 
It  does  not  in  terms  provide  for  the  case 
where  he  does  not  know  that  it  has  been 
dissolved ;  but  it  is  impossible  to  read  this 
proviso — which  is  a  proviso  in  the  form  of 
a  partnership  rule — ^without  seeing  that  it 

(6)  51  Law  J.  Rep.  Chanc.  at  p.  148. 
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was  considered  that  the  other  case  was 
comprised  within  the  terms  of  the  rule 
apart  from  the  proviso.  The  argument  of 
Mr.  Levett,  therefore,  cannot  be  adopted, 
and,  as  it  appears  to  me,  it  would  be  put- 
ting a  wrong  construction  on  the  rule  to 
hold  that  where  a  plaintiff  does  not  know 
of  the  dissolution  of  the  partnership  he 
cannot  serve  his  writ  on  the  firm  which 
has  been  dissolved. 

Then  Mr.  Levett  put  forward  another 
ingenious  argument,  the  effect  of  which  is 
this — ^that  there  must  be  a  continuing 
partnership  to  bring  the  case  within  the 
rule ;  and  he  says  if  the  partnei'ship  is 
between  three  or  more  persons,  and  one 
of  the  partners  goes  out  so  as  to  make  a 
dissolution  in  law  and  the  others  continue 
in  the  partnership,  the  rule  would  apply 
to  the  partnership  thus  continued  (con- 
tinued, of  course,  is  a  loose  term,  because 
the  partnership  is  really  a  new  partner- 
ship); but  if  the  partnership  is  one  be- 
tween two  persons,  and  two  only,  and  one 
goes  out  and  the  other  continues  the  busi- 
ness, there  is  a  dissolution,  to  which  the 
rule  is  not  applicable.  That,  however,  is 
against  the  express  language  of  Order 
XVI.  rule  14,  commencing  as  it  does  with 
the  words  "Any  two  or  more  persons 
claiming  or  being  liable  may  sue  or  be 
sued  in  the  name  of  their  respective  firms." 
Therefore,  I  am  unable  to  adopt  that 
argument,  because  I  think  that  the  con- 
trary is  said. 

Now,  then,  I  have  got  so  far  as  this — 
if  the  business  of  Hirsch,  Pritchard  &  Co. 
had  been  carried  on  by  Englishmen,  and 
if  the  partnership  had  been  dissolved  with- 
out the  knowledge  of  such  dissolution 
coming  to  the  plaintiff  before  the  com- 
mencement of  the  action,  the  service  of 
the  writ  on  the  manager  at  the  place  of 
business  would  be  good  service.  I  may 
mention  here  that  a  point  was  raised  on 
behalf  of  Hirsch,  but  not  pressed,  that 
Fore  Street  was  not  the  place  of  business 
where  the  partnership  was  ever  carried 
on,  and  that  when  the  partnership  sub- 
sisted the  place  of  business  was  in  Holborn. 
Fore  Street,  however,  was  the  place  where 
business  was  carried  on  under  the  name 
of  Hirsch,  Pritchard  &  Co.,  whatever  was 
meant  by  the  name,  and,  under  those  cir- 
cumstances, I  hold  it  was  a  proper  place 
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for    effecting    service  under  Order  IX. 
rule  6. 

I  now  come  to  the  bust  point  taken  on 
behalf  of  Hirsch.  It  is  a  curious  one.  It 
is  said  that,  taking  it  for  granted  that  if 
both  the  partners  had  been  British  sub- 
jects carrying  on  business  here,  the  ser- 
vice would  have  been  good ;  yet  the  fact 
is,  Hirsch  is  a  foreigner.  Therefore  it  is 
said  he  owes  no  allegiance  to  this  country, 
and  he  must  be  served,  if  served  at  all, 
under  Order  XI. — that  is  to  say,  the 
plaintiff  must  issue  a  concurrent  writ  and 
serve  him  with  notice. 

Now,  for  this,  RvsaeU  v.  Camfibefort  (3) 
is  again  relied  on,  and  there  are  certainly 
some  observations  of  Lord  Justice  Cotton 
in  that  case  which  countenance  that  con- 
tention, or,  at  any  rate,  his  observations 
have  been  relied  on  as  supporting  that 
contention.  But  there  was  a  prior  de- 
cision of  the  Divisional  Court — PcUexfen 
V.  Sihaon  (4).  In  the  report  of  that  case, 
as  I  understand  it,  it  was  during  the 
argument  assumed  that  Sibson,  a  partner 
in  the  firm  named  as  defendants  in  the 
writ,  had  been  served  in  this  country  at  a 
place  of  business  of  the  firm  here.  But  I 
have  since  been  fiumished  with  copies  of 
the  affidavits  and  with  the  orders  in  that 
action,  from  which  it  appears  clearly  that 
the  firm  had  no  place  of  business  here, 
and  that  Sibson  was  simply  served  here 
personally  while  he  was  within  the  juris- 
diction. Mr.  Justice  Mathew  and  Mr. 
Justice  Smith  held  that  service  on  Sibson 
alone  was  good  service  on  the  firm.  The 
service  was  effected  under  the  first  branch 
of  Order  IX.  rule  6 — namely,  on  one  of 
the  partners  while  within  the  jurisdiction. 
Now,  the  Court  of  Appeal  in  EusseU  v. 
Canxbffort  (3)  did  not,  as  I  read  the  judg- 
ment, overrule  the  decision  in  PoUexfen 
V.  Sibson  (4) ;  and  it  is  my  duty,  there- 
fore, to  follow  that  decision.  The  effect 
of  the  decision  as  it  stands  is  plain.  Ser- 
vice on  one  partner  within  the  juiisdiction 
is  good  service  on  all  the  partners,  although 
the  partnership  is  a  foreign  partnership 
and  all  the  partners  reside  and  are  domi- 
ciled out  of  the  jurisdiction.  On  the  facts 
before  me,  although  Pritchard  is  not  a 
party  to  the  motion,  I  am  bound  to  decide 
that  the  service  effwjted  is  good  service  on 


him.  Consequently,  the  decision  in  Pd- 
lexfen  v.  Sibson  (4)  applies,  and  the  ser- 
vice is  good  as  against  Hirsch,  although 
he  resides  out  of  the  jurisdiction. 

I  wish  to  make  one  observation.  No 
doubt  Mr.  Levett  is  right  in  saying  that 
Pritchard,  or  any  other  members  of  the 
firm  sued  and  served  here — if  the  firm 
had  consisted  of  other  partners  within  the 
jurisdiction — ^are  rightiy  served  as  to  all 
of  them,  though  not  served  personally, 
but  only  served  on  them  at  the  place  of 
business ;  and  also  that  he  is  right  in  say- 
ing that  if  I  exclude  Hirsch  from  that 
service  on  the  ground  that  he  is  a  foreigner 
out  of  the  jurisdiction,  Hirsch  could  be 
reached  by  a  concurrent  writ  issued  for 
the  purpose  of  allowing  him  to  be  served 
with  notice  of  it  out  of  the  jiurisdiction. 
But  I  am  unable  to  see  any  sufficient 
reason  why  the  rules  should  be  interpreted 
in  so  narrow  a  sense. 

I  hold  that  the  service  of  the  writ  is 
good  as  against  Hirsch,  and  dismiss  the 
application,  with  costs,  in  any  event.  The 
time  for  entering  appearance  will  be  ex- 
tended by  a  period  of  seven  days  from  the 
present  date. 

[N'ote. — On  the  day  following  his  Lord- 
ship's decision  further  evidence  was  pro- 
duced on  behalf  of  Hirsch,  proving  that 
the  plaintiff,  when  he  commenced  his 
action,  was  aware  of  the  dissolution  of 
the  partnership.  His  Lordship  accord- 
ingly made  an  order  acceding  to  Hirsch's 
appUcation,  and  setting  aside  the  service 
of  the  writ,  and  giving  Hirsch  his  costs, 
in  any  event.] 


Solicitors — Lewis  &  Lewis,  for  Hirsch;  Ralph 
Raphael,  for  plaintiff. 
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C    ITTY  J    I     YOEKSHIRB  PERMANENT  BENE- 
^1890'       J     ^IT  BUILDING  SOCIETY  (iTo.  2); 

T  1    SI     I    ^^  parte  pullhan,  ex  parte 
"  ^      'I    CHARNOCK,  ex  parte  johnson 

V   AND  GREENWOOD. 

Budding  Society — Winding-up  —  Lior 
hility  of  Withdraum  Members — Society^a 
JSorrotoing  Powers — Mode  of  calculating — 
Building  Societies  Act,  1874  (37  <£r  38 
Vict.  c.  42),  8.  15,  mb-8.  2. 

Members  of  a  building  society  who  have 
either  redeemed  their  mortgages  or  vrithdravm 
their  shares  before  ifie  date  of  its  winding- 
up  are  not  liable  to  make  good  any  de- 
ficiency in  its  assets. 

In  calcttlating  the  eoctent  of  a  building 
society's  borrotoing  power,  as  limited  by  ike 
Building  Societies  Act,  1874,  s,  15,  sub-s.  2, 
"the  total  ammcnt  borrowed  and  not  re- 
paid by  the  society''  is  not  to  be  taken 
as  reduced  by  sums  secured  to  the  society 
from  Tum-members ;  and  the  amxmnt  "  se- 
cured to  the  society  by  Tnortgages  from 
its  msmhers  "  need  not  have  been  advanced 
to  them  on  the  value  of  their  shares. 

This  society  was  ordered  to  be  wound 
up,  as  reported  ante,  p.  197 ;  Law  Rep. 
43  Ch.  D.  407,  where  it  was  held  that 
the  borrowing  members  of  the  society 
were  liable  under  the  rules  to  contribute 
to  the  losses  sustained  by  the  investing 
members  by  reason  of  the  assets  being 
insufficient  to  satisfy  their  claims. 

Questions  were  now  raised  by  summons 
in  the  winding-up,  (a)  in  the  case  of 
Pullman,  whether  a  borrowing  member 
who  had  redeemed  his  mortgage  by  paying 
the  full  amount  due  from  him  under  the 
rules,  and  had  received  back  his  deeds 
with  a  receipt  indorsed  on  the  mortgage- 
deed,  prior  to  the  date  of  the  winding-up, 
was  liable  to  contribute  to  the  above- 
mentioned  losses ;  and  (&)  in  the  case  of 
Chamock,  whether  a  member  whose  shares 
had  been,  some  realised  and  some  with- 
drawn, prior  to  the  date  of  the  winding-up, 
was  similarly  liable. 

By  the  society's  rules,  on  the  amount 
of  a  member's  share  being  realised,  he  was 
to  receive  the  same,  subject  to  cei*tain 
deductions,  "  and  should  he  wish  to  con- 


tinue a  member  of  the  society,  he  may  do 
so  upon  re-entering  the  same  and  paying 
the  re-entrance  fee  "  ]  and  any  unadvanced 
member  was  to  be  at  liberty  to  withdraw 
from  the  society  on  notice  and  pa3rment  of 
a  fine  per  share,  ''and  the  full  amount 
then  due  from  such  member  for  subscrip- 
tions, fines,  and  other  payments." 

Romer,  Q.C,  and  W.  Baker,  for  the 
Kquidator. 

Whitehorne,  Q.C,  and  Levett,  for  Pull- 
man. 

Latham,  Q,C.,  and  Godefroi,  for  Char- 
nock. 

Chitty,  J.,  held  in  both  cases  that  the 
members  had  ceased,  to  all  intents  and 
purposes,  to  be  members  of  the  society  at 
the  time  it  was  wound  up.  Had  there 
been  subsequently  a  triennial  adjustment 
under  rule  40  {ante,  p.  198),  they  could 
not  have  claimed  any  profits  then  ascer- 
tained. It  foUowed  that  they  could  not 
be  liable  for  any  losses  then  ascertained. 
There  had  been  a  stated  account  between 
them  and  the  society.  They  were,  there- 
fore, not  liable  to  be  placed  on  the  list  of 
oontributories. 

Questions  were  also  raised  on  claims 
made  by  two  depositors,  Johnson  and 
Greenwood,  with  respect  to  the  validity  of 
the  borrowings  made  by  the  society  under 
a  power  in  their  rules  to  the  same  effect 
as  that  conferred  by  the  Building  Societies 
Act,  1874,  s.  15,  sub-s.  2— namely,  "The 
total  amount  borrowed  and  not  repaid 
shall  not  at  any  one  time  exceed  two- 
thirds  of  the  amount  for  the  time 
being  secured  to  the  society  by  mort- 
gages from  its  members,"  such  questions 
being  whether  the  latter  amount  in- 
cluded (a)  moneys  secured  to  the  society 
by  mortgages  from  persons  who  were 
only  borrowers  from,  but  not  members  of 
the  society;  (6)  moneys  so  secured  from 
persons  who  were  members,  but  not  ad- 
vanced to  such  persons  in  respect  of  their 
shares. 

Chittt,  J.,  without  requiring  any  argu- 
ment, held  that  the  first-mentioned 
moneys  were  not,  but  that  the  Siebbnd 
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In  re  West  Riding  Permanent  Benefit  Building  See. ;  ex  parte  Pullman. 


were,  to  be  included  in  "  the  amount  for 
the  time  being  secured  to  the  society  by 
mortgages  from  its  members." 

Thereupon  the  question  arose  whether 
the  first-mentioned  moneys  were  to  be 
included  in  the  amount  at  any  time  '*  bor- 
rowed and  not  repaid ''  by  the  society,  on 
which 

Byrne,  Q.C,  and  Levett,  for  the  deposi- 
tors, contended  that  in  calculating  the 
amount  of  any  borrowing  by  the  society 
in  excess  of  the  two-thirds  limit  imposed 
by  the  rules,  the  total  amount  so  borrowed 
ought  to  be  considered  as  reduced  by  any 
sums  which  might  be  owing  to  the  society 
on  security  from  non-members. 

Romer,  Q.C.,  and  W.  Raker,  contra, 
contended  that  the  effect  of  the  rule  was 
to  contrast  the  amount  of  borrowings 
from  any  source  with  loans  firom  a  specific 
class — ^that  is,  members. 

Chitty,  J.,  held  that  the  term  "  total 
amount  borrowed"  meant,  not  borrowed 


from  members,  but  borrowed  from  any- 
body, without  any  limitation.  But  the 
term  with  which  it  was  to  be  compared 
was,  not  the  total  amount  for  the  time 
being  secured  to  the  society  by  mortgages 
generally,  but  a  particular  class  of  mort- 
gages— ^namely, ''  moitgages  from  its  mem- 
bers." The  meaning  of  the  rule  was 
plain,  two-thirds  of  the  latter  amount 
was  the  limit  of  the  society's  borrowing 
power  at  any  given  point  of  time.  The 
question  must  be  answered  in  the  nega- 
tive. 


Solicitors — Bnm  &  Berridge,  agents  for  J.  R. 
Farnur,  Halifax,  for  the  liquidator;  J.  U. 
Bridgford,  agent  for  Jabb,  Booth  k.  Helliwell, 
Halifax,  for  depositors  and  shareholders. 


Spottiiteaode  <J'  Co.  Printers^  Aem-street  Square,  London, 
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Action  --campromUe :  appUeaiion  to  tet  oHde  : 
kaw  enforced :  iwmmims  or  actUmV-An  appli- 
oation  to  Bet  aside  an  agreement  for  the  com- 
promise of  an  action  cannot  be  made  by  a 
■ammons  in  the  action;  bat  a  fresh  action 
must  be  brought  for  the  purpose.  Emorii  v. 
Woodfvard,  280 

6Mbert  ▼.  Bi^aean  (Law  Bep.  9  Ch.  D.  259) 
foUowed.    Ibid. 

for  threats.    See  Patsnt,  2. 

AimhdMtmtLoi^^actian :  fltnd  earried  to  tepa^ 
rtsU  acoount:  ttop-order  ther&on  by  inoum- 
krancer :  ekUm  thereto  in  the  action :  priority'} 
—In  ah  administration  action  under  an  order 
made  in  the  presence  of  the  plaintiffs,  a  fund 
was  carried  to  the  separate  account  of  an 
amkuitaat  and  her  issue,  the  dividends  thereon 
to  be  paid  to  her  for  her  life,  and  she  charged 
her  interest  in  favour  of  persons  who  ob- 
tained stop-orders  thereon.  She  was  after- 
wards found  to  be  indebted  to  the  estate,  and 
the  plaintiffs  sought  to  have  the  dividends 
applied  in  satisfaction  of  her  liability  in 
priority  to  the  charges  she  had  created  :— 
BeJd^  that  the  effect  of  carrying  the  fund  to 
a  separate  account  being  to  release  it  from 
the  general  qmestions  in  the  cause,  the  per- 
sons who  haid  made  the  advances  on  the 
faith  of  the  order  were  entitled  to  priority 
over  tfaa  plaintiffs*  eUim.  In  rt  Myton; 
Sairtlett  v.  Ch<vrles,  733 

2.  ^^^  wamUy  under  eov§nemt  in  a  deed: 
right  qf  annuitant  to  inetitute  admiwiitra- 
tioA  proaedindi:  imek^id  eiUte:  JviSkth 
twe  odt,  1875  (86  ^  89  Vlot.  e.  77).  *.  10; 
valuation  of  annuities  and  future  and  oonti/n- 
yent  liabilities :  rules  of  supreme  court,  order 
LV,  rules  3,  4,  44,  and  46]— The  right  of 
proof  in  respect  of  annuities  and  contingent 
liabilities  given  by  section  10  of  the  Judioa- 
VOL.  59.— Ghanc.  Index. 


ture  Act,  1876,  in  the  administration  of  in- 
solvent estates  is  dependent  upon  the  pen- 
dency of  an  administration  by  the  Court,  and 
the  section  does  not  confer  upon  a  contingent 
creditor  any  greater  right  of  instituting  ad- 
ministratioQ  proceedings  than  that  which  he 
had  independently  of  the  section— tf^.  an  an- 
nuitant under  a  covenant  contained  in  a  deed 
whose  annuity  is  not  in  arrear  has  no  right 
under  this  section  to  institute  prooeedings 
for  the  administration  of  the  covenantor's 
estate,  notwithstanding  that  the  capitalised 
value  of  the  annuity  at  the  time  of  the  cove- 
nantor's death  would,  if  reckoned  amongst 
the  liabilities  of  his  estate,  have  the  effect  of 
making  that  estate  insolvent.  In  re  HoT' 
greaves  ;  Dicks  v.  Ha^  (App.),  876 
The  rules  3  and  4  of  Order  LV.  are  only  rules 
of  procedure,  and  only  enable  certain  pro- 
ceedings to  be  taken  l^  way  of  originating 
summons  that  would  before  have  hid  to  be 
taken  by  action,  and  do  not  enlaige  the  class 
of  persons  entitled  to  take  those  proceedings. 
Ibid. 

8.  —  a/wnuity :  eovenawt  by  tettatcr  to  pay : 
personal  estate  instiffieient :  a^jnstment  of  ao^ 
counts  between  tenant  for  life  of  real  estate 
and  reffiaind&rmen'] — ^A  testator  devised  aU 
his  real  estate  (except  two  specified  estates) 
to  trustees,  upon  trust  for  his  son  for  life, 
with  remainder  in  strict  settlement,  and  he 
devised  the  two  specified  estates  upon  similar 
trusts  in  favour  of  his  two  daughters  xwptO' 
tlvely  for  life,  with  remainders  to  their  re- 
spective issue.  By  a  deed  executed  on  the 
marriage  of  his  son,  the  ttttator  covenanted 
to  pfty  to  the  pen  or  his  wife  dozing  thdr  ]ofnt 
lives  an  annoity  of  TOOL  The  testator's  per- 
sonal estate  proved  iDsufficient  to  provide  for 
the  annuity : — Held,  that  the  three  real  estates 
ought  to  contribute  towards  payment  of  the 
annuity  rateably  according  to  their  respective 
values ;  and  that  each  tenant  for  life  would 
A 
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AdminiitratioA  (continaed)— 

have  a  chaige  upon  the  oorput  of  the  estate  ia 
respect  of  the  proportion  of  the  annuity  paid 
by  him  or  her,  bat  would  have  to  keep  down 
the  interest  on  the  amount  so  charged.  In  re 
Harrison:  Tanmsonv.  HarrUon,  169 

4. decree:  creditors  whose  addresses  cannot 

be  found :  form  of  order'] — Under  an  admini- 
stration decree  made  in  1866  divers  credi- 
tors carried  in  proofs,  but  the  proceedings 
were  not  completed,  in  consequence  of  an 
insufficiency  of  assets.  In  1888  further  assets 
fell  in,  and  by  the  chief  clerk's  certificate  it 
appeared  that  there  was  a  sufficient  fund  in 
Court  to  pay  all  the  creditors,  but  that  some 
of  the  creditors  whose  claims  were  allowed 
could  not  be  found : — Held,  that  the  proper 
course  was  to  retain  in  Court  to  the  credit  of 
each  of  such  last-mentioned  creditors  a  sum  of 
Consols  representing  the  amount  of  his  debt 
and  the  interest  thereon,  and  to  fully  ad- 
minister the  residue  of  the  fund.  In  re  E, 
W.  Macdonald.    McAlpin  v.  Macdonald,  231 

Form  of  order.    Ibid. 

5« ewoneratian :  direction  for  payment  of 

debts :  charge  on  real  estate :  pecv/niary  lega- 
cies :  ma/rshaUing'] — Testator  directed  his  just 
debts  and  funeral  expenses  to  be  paid  as  soon 
after  his  decease  as  convenient,  and  gave 
specific  and  general  legacies,  and  specifically 
devised  his  real  estate.  There  was  no  re- 
siduary bequest.  The  residuary  personal 
estate  was  insufficient  for  payment  of  the 
debts : — Held,  that  though  the  direction  to 
pay  debts  operated  to  charge  them  on  the  real 
estate,  the  whole  of  the  general  personal 
estate  not  specifically  bequeathed  was  prim- 
arily liable  for  the  payment  of  the  debts, 
funeral  and  testamentary  expenses,  and  that 
the  general  legatees  had  no  right  of  marshall- 
ing against  the  real  estate.  In  re  Bate.  Hate 
V.  BaU,  277 

6. emoneration:  Locke  King*s  act :  contrary 

intention:  17  4*  18  Viet.  c.  113;  30  ^  31 
Vict.  c.  69 ;  40  ^  41  Viet,  c.  34]— Testator, 
who  was  a  baker,  by  his  will  made  in  1885, 
gave  his  trade  property,  which  included  real 
and  leasehold  estate,  and  business  to  his  son, 
subject  nevertheless,  and  charged,  in  exonera- 
tion of  the  rest  of  his  estate,  with  payment 
of  all  debts  and  liabilities  owing  at  the  time 
of  his  death  in  connection  with  the  said 
business.  The  testator  included  in  this  gift 
hi8;freehold  premises  situated  at  Acton,  which 
he  had  purchased  and  meant  for  his  said 
business,  subject,  as  to  such  estate,  to  any 
purchase  or  other  moneys  payable  in  respect 
thereof  at  the  testator's  death.  The  testator 
t^en  gave  the  residue  of  his  real  and  personal 
estate  to  trustees,  upon  trust  to  convert,  and 
out  of  the  proceeds  to  pay  his  funeral  and 
testamentary  expenses  and  debts  other  than 
those  thereinbefore  provided  for.    At  his  death 
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the  testator  owed  trade  debts  not  secured  by 
mortgage,  and  piivate  debts  which  were 
secured  by  mortgage  of  real  and  leasehold 
estate  used  in  his  business,  and  also  of  real 
and  leasehold  estate  not  used  in  his  business. 
On  the  question  whether  the  real  and  lease- 
hold estate  usedin  the  business  was  primarily 
liable  together  with  the  other  real  and  lease- 
hold estate  to  the  payment  of  the  mortgage 
debts  under  Locke  King's  Act  and  the  Amend- 
ment Acts, — Held,  that  the  testator  havim^ 
divided  his  debts  into  two  classes,  trade  debra 
and  private  debts,  and  as  to  the  first  class 
having  clearly  indicated  a  contrary  intention 
so  as  to  exclude  the  operation  of  the  Acts, 
the  necessary  implication  was  that  he  had  the 
same  intention  in  dealing  with  the  second 
class,  and  that  the  mortgage  debts  were  there- 
fore primarily  payable  out  of  the  proceeds  of 
sale  of  the  residuary  real  and  personal  estate. 
In  re  Nevill ;  Robinson  v.  Netill,  61 1 

7. insolvent  estate  :  right  of  retainer :  fv- 

fusal  to  plead  statute  of  limitations  to  stiUute- 
barred  debt :  tranter  to  court  of  banhmptey : 
bankruptcy  act,  1883  (46  ^  47  Viet,  c,M), 
s.  126,  sub-ss.  2,  3, 4,  and  6] — The  power  given 
by  section  126,  sub-section  4,  of  directiog  a 
transfer  of  the  administration  of  a  deceased 
insolvent  estate  from  the  Chancery  Divi»ion 
to  a  Court  having  jurisdiction  in  bankruptcy 
is  discretionary,  and  the  fact  that  the  executor 
by  exercising  his  common  law  right  of  re- 
tainer, or  by  declining  to  plead  the  Statute  of 
Limitations  against  a  creditor  who  has  ob- 
tained judgment  in  a  creditor's  action  for 
administration,  and  whose  debt  is  statute- 
barred,  will  prejudice  the  other  creditors*  is 
not  enough  to  oouple  the  power  with  a  duty 
so  as  to  convert  that  discretion  into  an  ob- 
ligation binding  the  Court  to  order  such  a 
transfer.  In  re  Baker;  Mchels  v.  Baker 
(App.),  661 

action :   account :   form  of  report.    [^Sce 

Pbacticb,  14. 

action :  costs.    See  Costs,  1. 

—  advertisements  for  creditors.   See  ExB- 
CUTOB,  1. 

charge    of    debts.      See  Limitations, 

Statute  op,  1. 

insolvent  estate.    See  Sbqubstbatiok. 

AftdaTit— defect  in  jurat.    See  Pbacticb,  S. 

Agreement— illegal  consideration.     See  Cox- 
TRACT,  2. 

Annuity.    See  AdministratioNi  2, 3. 
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Appeal.    See  Fbactics,  1-3. 
Apprentiooship.    See  Infant,  1. 

ArbitratioB — award:  motian  to  set  aside :  time: 
jwriediction  to  enlarge  time  :  practice  ;  9  <|* 
10  Will.  3.  e.  15.  «.  2  :  judicature  act,  1873, 
section  26 ;  judicature  act,  1875,  section  17 .' 
rules  of  court,  order  LXIV.  rules  7  and  14] — 
The  enlargement  of  the  time  for  applying 
to  set  aside  an  award  under  the  Act  9  &  10 
Will.  3.  c.  15,  is  a  matter  of  procedure  in 
respect  of  which  the  Rule  Committee  had 
under  the  Judicature  Act,  1876,  section  17, 
jurisdiction  to  make  regulations ;  and  conse- 
quently the  provisions  of  Order  LXIV.  rule  7, 
under  which  the  Court  or  a  Judge  may  enlarge 
the  time  appointed  by  the  rules  for  taking 
any  proceeding,  are  applicable  to  a  motion  to 
set  aside  an  award  after  the  expiration  of  the 
time  limited  by  Order  LXIV.  rule  14.  In  re 
Arbitration  between  Olivei^s  Executors  and 
Scott,  148 

2. reference:  terms :  injunction  to  restrain 

arbitration:  particulars  of  differences'] — 
Where,  in  pursuance  of  articles  of  psirt- 
nership,  some  of  the  partners  proceed  to  the 
appointment  of  arbitrators  for  the  settle- 
ment of  difterences  arising  between  the 
partners,  but  without  specifying  what  the 
differences  are,  and  refuse  to  supply  the  other 
partners,  whom  they  call  upon  to  appoint 
their  arbitrators,  with  particulars  of  the 
matter  to  be  referred,  the  Court  has  juris- 
diction to  grant  an  injunction  in  restraint  of 
further  proceedings  in  the  arbitration,  but 
will  not  do  so,  inasmuch  as  the  proceedings 
of  such  an  arbitration,  carried  on  against  the 
will  of  the  dissenting  partners,  would  have 
no  binding  effect  upon  the  latter.  Fwrrar  v. 
Cooper,  506 

3.  —  staying  legal  proceedings  :  agreement 
to  refer  matters  vn  dispute :  question  of  law  : 
discretion  of  court :  arbitration  act,  1889  (52 
4'  53  Vict.  e.  49),  m.  4  and  19]— A  deed  made 
between  four  partners  contained  a  clause  pro- 
viding that,  whenever  any  difference  should 
arise  between  all  or  any  of  the  partners,  or 
between  any  of  them  and  the  executors  of  any 
other  or  others  of  them,  touching  the  construc- 
tion of  the  deed,  or  anything  therein  con- 
tained, or  any  account,  valuation,  &c.,  or  any 
other  thing  in  anywise  relating  to  the  part- 
nership, or  the  business  or  affairs  thereof,  such 
dispute  should  be  referred  to  arbitration, 
pursuant  to  the  provisions  of  the  Common 
Law  Procedure  Act,  or  any  then  subsisting 
statutory  modification  thereof.  After  the 
death  of  two  of  the  partners,  the  executors 
of  one  of  them  commenced  an  action  against 
the  two  surviving  partners  and  the  executors 
of  the  other  deceased  partner,  claiming 
payment  from  the  defendants,  jointly  and' 


severally,  of  a  sum  alleged  by  the  plaintiffs 
to  be  due  to  them  as  executors  in  respect  of 
their  testator's  share  and  interest  in  the  part- 
nership. Before  delivery  of  any  defence,  two 
of  the  defendants  took  out  a  summons  asking 
that,  pursuant  to  section  11  of  the  Common 
Law  Procedure  Act,  1854,  all  proceedings  in 
the  action  might  be  stayed  and  the  matter  in 
dispute  referred  to  arbitration.  The  sum- 
mons came  on  for  hearing  after  the  day 
when  the  Arbitration  Act,  1889,  came  into 
operation.  The  Court,  in  exercise  of  the  dis- 
cretion conferred  upon  it  by  section  4  of  the 
Act,  ordered  the  summons  to  stand  over  until 
after  the  delivery  of  the  defences,  in  order 
that  the  parties  might  have  an  opportunity 
of  then  applying  to  the  Court  to  decide  any 
question  of  law  raised  by  the  pleadings,  before 
referring  the  matter  to  an  arbitrator  to  decide 
any  question  of  account.  In  re  Carlisle, 
Clegg  v.  Clegg,  620 

-^  See  Building  Society,  1. 

Assignment —assignment  for  creditors:  result- 
ing trust.    See  Debtor  and  Creditor. 

Attachment — service  of  notice  of  motion.  See 
Practice,  16. 

Attaohment  of  Debt— garnishee  order.  See 
Company,  16. 

Banker— deposit  note.  See  Donatio  Mortis 
Causa. 

Bankraptcy — administration  of  insolvent  es- 
tates. See  Administration,  6;  Seques- 
tration. 

forfeiture  clause.    See  Will  6. 

Boneflee— resignation.  See  Ecclesiastical 
Law. 

Bill  of  Exchange— ^(7miM(>ry  note :  renuncia' 
tion  in  writing :  note  payable  on  demand : 
maturity  of  promissory  note :  bills  of  exchange 
act,  1882  (45  ^  46  Vict.  e.  61),  s.  62,  sub-s.  I, 
and  8.  89] — A  renunciation  in  writing  of  a 
bill  of  exchange  or  promissory  note  under  the 
Bills  of  Exchange  Act,  1882,  s.  62,  sub-s.  1, 
must  be  a  record  of  an  absolute  and  uncon- 
ditional renunciation  of  the  rights  on  the 
bill  or  note.  In  re  George  (deceased) ;  Fran- 
cis V.  Bruce,  709 

A  holder  of  a  promissory  note  when  on  his 
death-bed  expressed  a  wish  that  the  debt 
should  be  forgiven,  and  directed  the  note  to 
be  searched  for  and  destroyed,  and  the  note 
not  being  forthcoming,  the  nurse  at  his  in- 
stance made  a  memorandum  as  follows :  "  It 
is  by  Mr.  G.*s  "  (the  holder's)  "  dying  wish 
that  the  note  for  2,0002.  money  lent  to  Mrs.  F. 
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Bill  of  Sxehange  (cootinned)— 

be  destroyed  as  soon  at  found.**  The  memo- 
randam  was  signed  by  the  none,  bat  not  by 
the  holder  :—Held,  that,  apart  from  any  ques- 
tion as  to  whether  the  renonoiation  shoold 
have  borne  the  signature  of  the  holder  (whioh 
question  the  Gonrt  held  entirely  opeo),  the 
memorandoB  did  not  operate  as  a  renuncia- 
tion of  the  note  under  the  Bills  of  Exchange 
Act,  1882,  s.  62,  sub-s.  1,  inasmuch  as  it  was 
competent  for  the  holder  to  hare  revoked  his 
wish  and  orders  with  letpeot  to  the  deatnto- 
tion  of  the  note.    Ibid. 

A  promissory  note  payable  on  demand  with  in- 
terest is  "at  matniity"  notwithstanding  no 
demand  has  been  made.    Ibid. 

Kortam  V.  EUam  (2  Mee.  &  W.  461 ;  6  Law  J. 
fiep.  Bzch.  121)  followed.    Ibid. 

Bridge  ToUf— mortgage  of.    See  CHASiTr,  4. 

Building    Bstate — restrictive   covenant.      See 

COTBNANT,  2,  8. 

Building  no^Mf—arhitratioti:  dutptUe  wUh 
withdrawing  member :  appointment  qf  arhi- 
tratcrt  after  action  eommeneed] — By  one  of 
the  rales  of  a  benefit  building  society  it  was 
provided  that  every  dispute  between  the 
society  and  any  member  in  which  the  decision 
of  the  board  should  not  be  deem^  satisfactory 
shoald  be  settled  by  a  reference  to  arbitration 
pursuant  to  the  Bailding  Societies  Act^  1874, 
and  that  five  arbitrators  should  be  elected  by 
the  members  at  a  general  meeting.  A  dis- 
pute having  arisen  between  a  member  who 
had  given  notice  of  withdrawal  and  the 
society  as  to  the  amount  which  the  member 
was  entitled  to  receive  on  withdrawal,  an 
action  was  commenced  by  the  member  against 
the  society  to  enforce  his  claim.  At  the  date 
of  the  issue  of  the  writ  in  the  action  no 
arbitrators  had  been  appointed  pursuant  to 
the  rules.  After  the  writ  had  been  served  a 
meeting  of  members  was  held,  and  five  persona 
were  elected  arbitrators.  The  society  then 
took  out  a  summons  to  stay  all  further  pro- 
ceedings in  the  action  and  to  have  all  matters 
in  dispute  referred  to  arbitration  pursuant 
to  the  rules  of  the  society : — Jffeld,  that  the 
society  could  not,  after  litigation  had  com- 
menced, nominate  the  tribunal  to  decide  the 
question  In  dispute.  Chrigtie  v.  Northern 
Qmntiei  Permanent  Benefit  Building  Society, 

2. borrowing  power:  extent:  "amount  w- 

ewred  If  mortgage** :  building  tooietia  act, 
1874  (37  ^  88  Vict,  c,  42),  *.  18,  iub-i.  2  .• 
eoeietg  borrowing  ultra  tires :  emtent  qf  tender's 
right  to  have  the  benefit  of  seeuritiei  obtained 
by  means  qf  the  loany-ln  calculating  the  ex- 
tent of  a  building  society's  borrowing  power, 
which,  by  the  Building  Societies  Act,  1874, 
8. 16,  Bub-s.  2,  is  not  to  exceed  *' two- thirds  of 
the  amount  for  the  time  being  secured  to  th« 


society  by  mortgages  from  its  members,*  the 
amount  so  secured  is  not  to  be  limited  to  the 
principal  sum  secured  by  such  uMrtgages,  but 
covers  all  sums  due  thereon  at  the  date  when 
the  borrowing  power  is  exercised,  whether  for 
principal,  or  interest,  or  fines,  or  otherwise, 
and  aU  instalments  not  then  accrued  due,  but 
secured  by  such  mortgages  and  outstanding. 
yeath  JPemument  Benefit  Building  Society  v. 
Iniee,  8 

The  right  of  a  person  who  has  lent  money  to  a 
building  society  in  excess  of  its  borrowing 
power  to  have  the  benefit  of  securities  ob- 
tained from  members  of  the  society  by  means 
of  the  loan  extends  to  the  whole  amount 
covered  by  such  securities,  although  a  lesser 
amount  was,  in  fact,  received  by  the  members 
from  the  society.    Ibid. 

The  Blackburn  and  District  Benefit  Building 
Society  v.  CunUffe^  Broohes  f  Co.  (54  Law 
J.  Rep.  Chanc  1091 ;  Law  Bep.  29  Ch.  D.  908) 
followed.    Ibid. 

8.  — ^  directors  :  misfeasance :  imprudent  in- 
vestment:  ultra  vires:  negUgenee :  building 
societies  act,  1874  (37  ^  38  Viet.  e.  42% 
M.  13,  16,  and  2d]~The  rules  of  a  build- 
ing society  registered  under  the  Bailding 
Societies  Act^  1874,  provided  that  advanoea 
might  be  made  on  leasehold  security,  and  that 
none  of  the  directors  shoald  be  answerable 
for  the  insufficiency  or  deficiency  in  the  title 
or  otherwise  of  any  security,  unless  the  k»s 
arising  therefrom  should  happen  thxoagb  their 
own  neglect  or  default ;  ixA  that  when  the 
directors  were  of  opinion  that  the  premises 
were  a  soffldent  security,  and  the  solicitor 
was  satisfied  as  to  the  title,  the  amount  ad- 
vanced should  be  paid  to  the  borrower  upon 
his  executing  a  mortgage  in  the  form  reqaired 
by  the  solicitor: — Held,  that  the  directors 
were  not  liable  for  the  loss  of  a  sum  advanced 
upon  a  second  mortgage  of  a  leasehold  col- 
liery and  certain  collateral  security,  althou^ 
the  valuer  on  whose  opinion  they  acted  was 
selected  by  the  chairman  from  a  list  of  font 
names  supplied  by  the  mortgagor.  JSBiefeld 
and  South  Forkshire  BuUdimg  Society  r.  Aiala- 
wood,  34 

The  directors  subsequently  advanced  41,000t, 
which  they  borrowed  for  the  purpose  of  pay* 
ing  off  the  first  mortgagees,  wlio  were  thnai- 
ening  to  foreclose,  and  they  entered  into 
possession  and  expended  large  sums  in  pay- 
ment of  rents  and  royalties  and  in  worldag 
and  maintaining  the  colliery  :—J5rifM,  that  the 
directors  had  an  implied  power  to  pay  oS  the 
first  mortgage  and  to  enter  into  ponsfiwi 
and  pay  Uie  rents  and  royalties  and  pioper 
expenses  of  working,  and  were  not  liable  lor 
loss  resulting  thereby.    Ibid. 

Such  directors  are  in  a  different  position  ffoai 
trustees,  and  are  at  liberty  toaoe^t  secaritiei 
which  trustees  could  not  aooept    Ibid. 

SmaU  V.  SmUh  (Law  Rep.  10  App.  Caa.  119) 
explained  and  diatinguahed.    Ibid. 
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Building  Society  (continaed)— 

4,  ...^  mortgage :  manhaUing :  te&urity  and 
itt-off:  9&parate  astigneet] — A  member  of  a 
building  sooiety  obtained  an  appropriation  of 
6001.  in  respeot  of  certain  shares,  repayment 
of  which  was  secared  by  mortgage  to  the 
society.  He  also  continaed  his  subscriptions 
after  his  appropriation.  Afterwards  he  made 
default  in  his  repayments  under  the  mort- 
gage, and  also  discontinued  bis  subicriptions. 
By  the  rules  of  the  society  he  was  then  en- 
titled to  have  his  subscriptions  placed  to  his 
credit  in  respeot  of  his  repayments  under  the 
mortgage;  but  he  made  no  request  to  this 
effect,  and  it  was  not  done,  but  the  society 
entored  on  the  mortgaged  estate,  and  ulti- 
mately sold  it  for  a  sum  which,  after  repay- 
ing all  moneys  due  to  the  society,  left  a  suiplus 
for  the  member.  The  member  had  mortgaged 
the  equity  of  redemption  in  the  mortgaged 
estate  to  A.,  and  his  other  property,  including 
the  subscriptions,  had  been  assigned  to  B.  :— 
HMj  that  as  between  A.  and  B.  the  doctrine 
of  marshalling  applied,  and  the  repayments 
to  the  society  must  be  apportioned  rateably 
between  the  mortgaged  estate  and  the  sub- 
scriptions. Moaon  ▼.  Berkeley  Mutual  Benefit 
Byilding  Soifiety,  624 

6. winding-up  :  borraming  members :   Ua- 

bility  to  contribute  to  losses  of  investing 
members:  terms  of  redemption]— A  rule  of 
a  building  society  provided  that,  in  the 
event  of  there  being  a  "  deficiency  of  income 
by  which  the  society  may  be  prevented  from 
meeting  its  anticipated  expenditure  and  lia- 
bilities," the  amount  should  be  apportioned 
between  the  investing  and  borrowing  mem- 
bers. Losses  having  occuired, — Held,  that 
**  liabilities "  included  the  sums  due  to  the 
investing  membeis  in  respect  of  their  shares, 
and  that  the  borrowing  members  wete  liable 
to  oontribnte  rateably  to  any  losses  thereon 
Incurred  by  the  investing  membeis.  In  re 
West  Biding  qf  Torkskire  Perfnanont  Benefit 
Building  Society,  197 

Another  rule  provided  that  property  mortgaged 
to  the  society  to  secure  advanced  shares 
should  be  so  secured  **  until  the  amount  of 
such  shares  shall  be  repaid  to  the  society, 
with  all  fines  and  other  payments  incurred  in 
respeot  thereof  "  i—Held,  that  under  this  rule 
a  borrowing  member  was  not  entitled  to  re- 
deem his  mortgage,  except  on  payment  of 
what  might  be  due  from  him  in  respect  of 
his  above-mentioned  liability.    Ibid. 

6. winding-vp:    liability   of  withdrawn 

members ;  society  s  borrowing  powers :  mode  of 
calculating :  hdlding  societies  act,  1874  (37  if 
88  Viet,  c,  42),  s.  16,  sub-s,  2]— Members  of  a 
building  society  who  have  either  redeemed 
their  mortgages  or  withdrawn  their  shares 
before  the  date  of  its  winding-up  are  not 
liable  to  make  good  any  deficiency  in  its 
assets.  In  re  West  Biding  of  Torkskire  Per- 
manent Ben^  Building  Society  (iVb.  2)  ;  ex 


parte  Pullman,  ex  parte  Chamook,  ex  parte 
Johnson  ^  Oreenmood,  823 
In  calculating  the  extent  of  a  building  society's 
borrowing  power  as  limited  by  the  Building 
Societies  Act,  1874,  s.  16,  sub-s.  2,  **the  total 
amount  borrowed  and  not  repaid  by  the 
society  "  is  not  to  be  taken  as  reduced  by  sums 
secured  to  the  society  from  non-members; 
and  the  amount  «*  secured  to  the  society  by 
mortgages  from  its  members  "  need  not  have 
been  advanced  to  them  on  the  value  of  their 
shares.    Ibid. 

— ^  Trust  Investment  Act,  1889.  See  Trus- 
TBB,  6. 

Oharity — dismissal  of  schoolmaster :  tQeetment : 
action  to  restrain :  certificate  of  charity  com' 
missioners:  charitable  trusts  acts,  1863  (16 
^  17  Viet.  c.  187),  *.  17]— The  plaintiff 
brought  an  action  claiming  an  injunction  to 
restrain  the  trustees  of  a  national  school 
founded  under  the  provisions  of  4  &  6  Yiot. 
c.  38,  from  removing  or  dismissing  him  from 
his  office  of  head-master  of  the  school,  and 
from  electing  or  appointing  any  other  person 
to  the  said  office,  and  from  ejecting  him  from 
the  schoolhouse  or  premises  occupied  by  him 
in  virtue  of  his  office,  on  the  ground  that  the 
trustees  were  not  duly  appointed.  The  de- 
fendants objected  that  the  plaintiff  could  not 
sue  for  the  relief  cMmed  without  previously 
obtaining  the  consent  of  the  Charity  (Commis- 
sioners, as  required  by  section  17  of  the 
Charitable  Trusts  Act,  1853.  Kay,  J.,  allowed 
the  objection,  and  declined  to  allow  the  ac- 
tion to  stand  over  in  order  that  the  consent 
of  the  Commissioners  might  be  obtained. 
On  appeal,  Beld,  by  Bowen,  L. J.,  and  Fbt, 
L.  J.,  that  section  17  relates  exclusively  to  the 
administration  of  trusts,  and  does  not  apply 
to  common  law  rights,  legal  or  equitable 
modes  of  enforcing  common  law  rights,  or 
any  individual  equitable  right  not  refitting  to 
the  administration  of  a  trust,  and  that  as 
the  plaintiff's  claim  was  based  on  contract, 
and,  so  far  as  could  be  seen  at  the  present 
stage  of  the  action,  did  not  involve  the  ad- 
ministration of  the  trust,  the  consent  of  the 
Commissioners  was  unnecessary.  BendaU  v. 
Blair  (App.),  641 

Held,  by  Cotton,  L.  J.,  that  having  regard  to 
the  claim  made  by  the  plaintiff,  it  would  be 
open  to  enter  into  discussion  as  to  the  proper 
administration  of  the  trust,  and  therefore  the 
consent  of  the  Commissioners  was  necessary. 
Ibid. 

Held,  by  Cotton,  L.J.,  Bowbn,  L.J.,  and  Fby, 
L.J.,  that  the  consent  of  the  Commissioners 
may  be  obtained  after  the  petition,  action, 
or  proceeding  has  been  commenced.    Ibid. 

The  comments  in  Olen  v.  Oregg  (51  Law  J.  Rep. 
Chanc.  681,  783)  on  The  Attorney- General 
V.  2%e  Sidney  Sussex  College,  Cambridge  (Law 
Bep.  21  Ch.  D.  614,  note;  16  W.B.  162)  con- 
sidered.   Ibid, 
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Glutrity  (cx)ntiimed)— 

2.  —  gift  to  persons  *•  not  under  fifty  years 
of  age  " ;  '*  aged  " .-  "  deserving  "  ;  43  Eliz.  e.  4] 
— A  gift  of  the  interest  of  a  fund  to  be 
divid^  among  an  equal  number  of  men  and 
women  not  under  fifty  years  of  age  attend- 
ing a  particular  place  of  worship—*'  a  tablet 
to  be  placed  in  the  chapel  to  give  information 
of  gift :  otherwise  how  should  the  deserving 
know  of  it  ? " — Held,  a  good  charitable  gift 
for  the  benefit  of  *<  aged  "  persons  within  43 
Eliz.  c.  4.  In  re  Wall;  Pomeroy  ▼.  Wiltway, 
172 

3.  — ^  mortmain :  eorportvtion  bonds :  charge 
on  surplus  borough  fund  :  pure  personalty  : 
mortmain  act  (9  Geo.  2.  o,  36)] — A  charge 
upon  a  borough  fund  existing  either  under 
the  Municipal  Corporations  Act,  1835,  s.  92, 
or  the  Municipal  Corporations  Act,  1882, 
Part  VIL,  and  partly  arising  from  rents  of 
real  estate  and  partly  from  other  sources,  is 
a  charge  on  the  surplus  remaining  in  the 
hands  of  the  corporation  after  the  payments 
directed  by  the  Acts  have  been  satisfied,  and 
does  not  give  the  holder  an  interest  in  land 
within  9  Geo.  2.  c.  36.  In  re  Thompsoi^ ; 
Bedford  v.  Teal  (App.),  689 

A  mortgage  was  created  on  a  district  fund 
under  an  Act  which  did  not  expressly  incor- 
porate section  175  of  the  Public  Health  Act, 
1875,  which  directs  that  surplus  lands  shall 
be  sold  and  the  proceeds  applied  towards  the 
discharge  by  means  of  a  sinking  fund,  or 
otherwise,  of  any  principal  moneys  which 
may  be  borrowed  upon  the  security  of  the 
district  fund : — Held^  without  expressing  any 
opinion  whether  or  not  section  175  might 
apply  if  the  district  fund  had  been  in  part 
constituted  of  the  proceeds  of  sale  of  surplus 
land,  that  there  was  no  evidence  that  the 
corporation  had  any  surplus  lands,  and  that 
the  mortgage  was  not  a  charge  upon  an  in- 
terest in  land  within  9  Geo.  2.  c.  36.     Ibid. 

Decision  of  Stiblino,  J.  (reported  ante,  p.  249), 
on  these  points  reversed.    Ibid. 

4, mortmain :  interest  in  land :   bonds  of 

harbour  trustees :  a^sigmnents  of  rates,  tolls, 
rents,  ^c.:  bridge  tolls']— HoxhoMi  trustees, 
under  their  statutory  powers,  borrowed  money 
on  security  of  bonds  of  100/.  each  by  which 
they  assigned  to  the  lender  "  such  proportions 
of  the  several  rates,  tolls,  rents,  and  other 
moneys  arising  by  virtue  of  the  Act  as  the 
said  sum  of  100/.  doth  or  shall  bear  to  the 
whole  sam  which  is  or  shall  be  borrowed  upon 
the  credit  of  the  said  rates,  tolls,  rents,  and 
other  moneys,"  to  hold  to  the  assignee  un- 
til the  sum  of  100/.,  with  interest  thereon, 
should  be  paid  '.—Held,  that  the  bridge  tolls 
constituted  an  interest  in  land  within  9  Geo. 
3.  c.  36,  and  that,  consequently,  the  bonds 
could  not  be  given  for  charitable  purposes. 
In  re  David ;  Buekley  v.  Royal  National 
lAfe-boat  Institution  (App.),  87 


Distinction  laid  down  in  Knapp  v.  WVXiam*  (4 
Yes.  429»)  and  in  In  re  ChrUtmas  ;  Martin 
v.  Iiaeon  (65  Law  J.  Bep.  Chanc.  878 ;  Law 
Bep.  33  Ch.  D.  332)  applied.    Ibid. 

Decision  of  Nobth,  J.  (reported  58  Law  J.  Bep. 
Chanc.  542;  Law  Bep.  41  Ch.  D.  168), 
afi^med.    Ibid. 

Cheque.    See  Donatio  Mobtis  Causa. 

Cluh— proprietary  club:  expulsion  of  member 
by  committee:  irregularity:  committee  not 
properly  constituted  :  remedy  in  damages,  and 
not  by  injunction'] — ^The  jurisdiction  of  the 
Court  to  interfere  in  the  case  of  a  club  on 
the  expulsion  of  a  member  is  based  upon  the 
right  of  property  vested  in  the  member ;  and 
in  the  case  cf  a  proprietary  club  the  members 
of  which  have  no  right  of  property,  but 
merely  a  right  to  use  the  club  premises  on 
payment  of  a  subscription,  the  Court  will  not 
restrain  by  injunction  the  expulsion  of  a 
member  by  the  committee,  although  the  com- 
mittee may  have  been  invalidly  constituted, 
and  may  not  have  acted  in  accordance  with 
the  rules.  The  plaintiil  in  such  a  case  will 
be  left  to  his  remedy  in  damages.  Baird 
V.  WeUs  (App.),  673 

CommisBioners'  Clauses  Act.    See  Costs,  4. 


Common — right  of  common  of  pasture :  inclo- 
sures  on  common  by  lord  of  manor:  test  of 
sujicienoy  of  common] — In  determining  whe- 
ther there  is  a  sufficiency  of  common  for  the 
rights  of  pasture  of  the  commoners,  the  test 
is  not  as  to  the  average  namber  of  sheep 
which  have,  in  fact,  been  turned  out  by  the 
commoners  for  a  great  number  of  years,  but 
whether  there  is  pasture  for  the  sheep  which 
the  commoners  can  maintain  on  their  respec- 
tive tenements  during  the  winter,  and  which 
they  are  entitled  to  turn  out  on  the  common. 
Mobertson  v.  Hartopp  (App.),  553 

Qucere,  whether  any  modem  practice  of  farming 
ought  to  be  considered.    Ibid. 

Lalte  V.  Plascton  (10  Exch.  Bep.  196  ;  24  Law  J. 
Bep.  Exch.  52)  and  Zascelles  v.  Lord  Onslow 
(46  Law  J.  Bep.  Q.B.  333;  Law  Bep.  2  Q.B.  D. 
432)  considered.    Ibid. 

Company — director:  appointment,  validity  of: 
contribtUory :  allotment:  companies  act,  1862 
(25  ^  26  Vict.  0.  89),  table  A,  aHicles  52,  53, 
m,  58,  61,  Q2,  and  66] — In  a  company  regu- 
lated by  Table  A,  where  the  subscribers  to 
the  memorandum  of  association  all  concur  in 
appointing  first  directors,  it  is  not  necessary 
that  they  should  meet  for  the  purpose.  In 
re  Great  Northern  Salt  and  Chemical  Work* 
(^Limited)  ;  ex  parte  KenTiedy,  288 

Dictum  of  LoBD  Hathbblet  in  Biallows  v. 
I'ernie  (36  Law  J.  Bep.  Chanc.  267,  273  f 
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Compuiy  (continued)— 

Law  Bep.  3  Kq.  520,  636)  followed  and  ap- 
proved.   Ibid. 

lyArcy  V.  The  Tamcur,  Mt  BiU,  and  CaUinffton 
Railfcay  Company  (36  Law  J.  Rep.  Exch.  37 ; 
Law  Bep.  2  Exch.  158)  distinguished.    Ibid. 

All  the  sabscribers  to  the  memoiandnm  of  as- 
sociation of  a  compaoy  regulated  by  Table  A, 
signed  a  document  appointing  four  persons 
directors.  At  the  statutory  general  meeting 
of  the  company,  a  resolution  was  passed  con- 
tinuiug  in  office  three  of  the  four  persons  so 
appointed : — Held,  that  the  original  appoint- 
ment was  valid,  and  that  the  resolution  of  the 
general  meeting  was  a  sufficient  compliance 
with  the  requirements  of  Table  A,  and  that 
allotments  made  by  the  continuing  directors 
were  binding.    Ibid. 

2.  director:    meeting:   notice:   validity: 

absence  from  Englarur\—Bj  the  articles  of 
association  of  the  plaintiff  company  it  was 
provided  that  the  directors  should  Dot  be  less 
than  three,  and  that  the  office  of  a  director 
should  be  vacated  if  he  absented  himself  from 
the  meetings  of  the  directors  for  three  calen- 
dar months  without  special  leave,  and  by  a 
resolution  of  the  board  it  was  determined  that 
two  directors  should  constitute  a  quorum. 
There  being  four  directors,  a  meeting  of  two 
of  the  directors  was  held,  the  other  two 
being  absent  in  America : — Held^  that  it  was 
not  necessaiy  to  give  notice  of  the  meeting 
to  the  absent  directors.  Halifax  Sugar  He- 
fining  Co.  {Lim.)  v.  FraneJdyn,  691 

3.  ---^^  director :  misfeasance:  breach  of  trust: 
companies  act,  1862  (25  ^  26  Vict.  c.  89), 
*.  166  ;  committee  of  directors] — Section  165 
of  the  Companies  Act,  1862,  enables  a  cre- 
ditor of  a  company  to  obtain  by  summary 
process  any  relief  to  which  he  is  entitled  in 
respect  of  damages  incurred  through  the  mis- 
feasance of  an  officer  of  the  company,  but  the 
remedy  afforded  by  the  section  is  only  for  the 
recovery  of  damages  for  losses  incurred.  The 
misfeasance  to  which  the  section  is  directed 
is  not  restricted  to  acts  of  commission,  but 
extends  to  all  breaches  of  trust  in  relation  to 
a  company  through  which  loss  is  incurred. 
Misfeasance  is  not  to  be  imputed  to  a  director 
unless  he  has  dishonestly  acted,  or  abstained 
from  acting,  in  conflict  with  his  plain  duty, 
and  the  burden  of  proof  lies  on  the  party 
making  the  charge;  but  in  considering  the 
question  of  the  d&ector's  liability  there  must 
be  imputed  to  him  a  special  knowledge  of 
the  business  which  he  has  undertaken.  Direc- 
tors are  liable  for  losses  occasioned  through 
acta  done  by  them  as  directors  in  matters 
which  are  ultra  vires  the  company,  and  this 
liability  is  not  dependent  upon  any  question 
of  honesty  of  intention.  //*  re  Liverpool 
Household  Stores  Association  {Lim.\  616 

Where  a  board  of  directors  delegate  their  powers 
to  a  committee,  without  any  provision  as  to 


vu 


the  committee  acting  by  a  quorum,  all  acts  of 
the  committee  must  be  done  in  the  presence 
of  all  the  members  of  the  committee;  and, 
Semble,  the  committee  have  not,  under  their 
delegated  authority,  power  to  add  to  their 
number  or  supply  a  vacancy.    Ibid. 

4. director :   resignation :   regidatioM    of 

company :  companies  act,  1862,  sched.  1  (26  ^' 
26  Vict.  0.  89),  *.  16  :  table  A,  article  56]— 
The  directors  of  a  company  have  not  power, 
in  the  absence  of  a  special  power  under  the 
regnlations  of  the  company,  to  accept  the 
resignation  of  a  member  of  the  board. 
Municipal  Freehold  Land  Co.  {Lim.)  v.  Pol- 
lingtan,  734 

A  member  of  the  board  of  a  company  which 
was  regulated  by  the  provisions  of  table  A, 
purported  to  resign  his  office  by  a  letter 
addressed  and  delivered  to  the  board.  Table 
A,  by  article  65,  provides  that  the  directors 
may  exercise  all  such  powers  of  the  company 
as  are  not  required  to  be  exercised  by  the 
company  in  general  meeting,  but  does  not 
contain  any  direct  provision  for  the  resigna- 
tion of  a  director : — Held,  that  the  resignation 
was  not  effected  until  accepted  by  the  com- 
pany in  general  meeting.    Ibid. 

6.  mJoeting :  conduct  of  business :  ruling 

of  chairman :  resolution :  validity :  waiver'] 
— ^Where  the  chairman  at  a  meeting  of  a 
public  company  deliberately  rules  in  a  cer- 
tain way,  a  shareholder  is  not  bound  to  chal- 
lenge such  ruling  in  order  to  preserve  his  rijg^ht 
to  impeach  the  validity  of  the  proceedings  in 
a  Court  of  law.  Henderson  v.  BanJt  of  Aus' 
tralasia,  794 

At  a  meeting  convened  for  the  purpose  of 
making  certain  alterations  in  the  rules  of  a 
company,  a  resolution  was  proposed  giving 
each  proprietor  one  vote  for  every  share,  sub- 
ject to  a  proviso  requiring  him  to  have  been 
on  the  register  for  six  months.  The  plaintiff, 
a  proprietor,  having  moved  to  omit  the  pro- 
viso, the  chairman,  after  consulting  his  legal 
adviser,  ruled,  erroneously,  that  the  resolution 
must  be  accepted  or  rejected  in  its  entirety, 
and  declined  to  put  the  amendment.  The 
plaintiff  then  moved  the  rejection  of  the  re- 
solution. The  resolution  was  passed,  and 
was  subsequently  confirmed  : — Held  (revers- 
ing the  decision  of  Chittt,  J.),  that  there 
was  no  waiver  by  the  plaintiff,  and  that  he 
was  entitled  to  a  declaration  that  the  resolu- 
tion was  invalid.    Ibid. 

6. meeting :    notice:   special  resolutions : 

companies  act,  1862,  s.  51,  table  A,  article 
36]— A  notice  dated  the  3rd  of  July,  1889, 
was  issued  to  the  shareholder  of  a  com- 
pany, to  the  effect  that  an  extraordinary 
general  meeting  of  the  company  would  be 
held  on  the  12th  of  July,  at  a  specified  time 
and  place,  **  for  the  purpose  of  considering 
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Company  (continued)— 

and,  if  deemed  advinble,  of  paasing  the  anb- 
joined  reeolutiona  *  (being  apecial  reaolations). 
The  notice  poceeded :  **  riioald  such  reaola- 
tions be  duly  jpaased,  the  same  will  be  sub- 
mitted for  confirmation  to  a  subeeqaent  extra- 
ordinary general  meeting  of  the  company, 
which  will  be  held  on  Monday,  the  29th  of 
July,  1889,  at  the  same  time  and  plaoe." 
The  regulation  contained  in  the  articles  of 
association  of  the  company  as  to  the  notice 
to  be  given  of  eyery  general  meeting  was  in 
the  same  terms  as  article  3fi  of  table  A  :— 
HM  (affirming  the  decision  of  Chittt,  J.), 
that  the  notice  of  the  second  meeting,  being, 
on  its  true  construction,  notice  of  a  condi- 
tional meeting  to  be  held  only  if  the  resolu- 
tions were  duly  passed  at  the  first  meeting, 
was  not  such  a  notice  of  audi  meeting  as  was 
required  by  section  61  of  the  Companies  Act, 
1862.    ulJMMUkitfr  V.  iSSMfwm  (App.),  137 

7.  «..^  mortgofs  of  un&aU$d  capital:  edllt 
made  i»  windim^'vp :  priority  <n&r  general 
ereditort] — Where,  by  tne  memorandum  and 
articles  of  association  of  a  limited  company, 
there  is  power  to  mortgage  unpaid  capital,  a 
mortgage  of  future  calls  is  effectual  on  calls 
made  by  the  liquidator  in  the  winding-up  of 
the  company.  In  re  Pf/le  Werkt,  lAmited 
(App.),  489 

In  re  The  Phesnim  Bessemer  Steel  Company  (44 
Law  J.  Bep.  Chanc.  683)  and  Howard  v.  The 
Patent  Ivory  Manirfacturing  Company  (57 
Law  J.  Bep.  Chanc.  878;  Law  Bep.  38  Ch.  D. 
161)  improved.    Ibid. 

In  re  Whitehouse  Jt  Co,  (47  Law  J.  Bep.  Chanc. 
801 ;  Law  Bep.  9  Ch.  D.  695)  discussed.   Ibid. 

Decision  of  Stirling,  J.,  affirmed.    Ibid. 

8* name :  registration :  similarity  to  name 

qf  company  already  on  register :  i/^uncHon : 
companies  oat,  18C2,  s.  20]— The  plaintiffs 
were  a  registered  company  carrying  on  the 
business  of  a  wax-work  exhibition  in  London 
under  the  name  of  "  Madame  Tussaud  k,  Sons, 
Limited."  Their  exhibition  was  a  very  old- 
established  one.  The  defendant,  Louis  Tus- 
saud, was  a  wax-modeller,  who  had  formerly 
been  employed  by  the  plaintiff  company, 
but  had  never  carried  on  any  business  on 
his  own  account.  He  promoted  a  company, 
of  which  he  was  to  be  manager,  to  cury  on 
an  exhibition  similar  to  that  of  the  plaintiffs, 
but  in  another  part  of  London.  It  was  pro- 
posed to  register  the  new  oompany  under  the 
name  of  **  Louis  Tussaud,  Limited.''  The 
plaintiffs  moved  for  an  injunction  to  restrain 
the  defendant  from  proceeding  with  the  regis- 
tration of  the  new  company  under  the  pro* 
posed  name  or  any  otner  name  so  nearly 
reeambllx^  that  of  the  plaintiff  oompaov  as 
to  be  calculated  to  deceive  i^^Held^  that  an 
injunction  ought  to  be  granted  in  similar 
terms  to  the  order  in  Hendriks  v.  Montagu 
(50  Law  J.  Bep.  Chanc.  456 ;  Law  Bep.  17 
Ch.  D.  638).    Tussaud  v.  Tussaud^  631 


Semhle,  that  if  the  defanSant  had  previonsly 
carried  on  an  exhibition  in  his  own  same, 
and  had  sold  it  with  the  goodwill  to  third 
parties,  who  had  transfened  it  to  the  com- 
pany, registration  under  the  ntopoeed  name 
might  have  been  allowed.    Ibid. 

0«  — i- fm»i|M0tes.*  mierepi^eeentatiom :  state- 
ment if  names  ef  couneil  of  administration : 
proeisional  consent :  subsequent  withdramal : 
rescission:  return  if  deposit:  interest  on: 
rate  qf^ — A  prospectus  stated  that  there  would 
be  a  council  of  administration  of  the  oompany 
of  not  less  than  twenty-five  members,  from 
whom  would  be  selected  a  committee  of  not 
more  than  ten  nor  less  than  five  members, 
which  oonmiittee  would  constitute  the  board 
and  have  all  the  powers  of  directors ;  and 
under  the  heading  *<  council  of  administra- 
tion "  gave  seventeen  names.  The  applicant, 
on  the  faith  of  those  names,  and  especially 
of  three  of  them,  applied  for  and  was  allotted 
shares  in  the  company.  It  was  not  the  fact 
that  these  three  persons  were  members  of  the 
council,  but  they  had  before  the  company 
was  formed  provisionally  consented  to  be- 
come members,  but  had  not  authorised  the 
public  issue  of  the  prospectus  with  their 
names  thereon  even  as  proposed  members. 
Shortly  after  the  allotment  to  the  applicant 
was  made,  these  persons  withdrew  their  con- 
sents to  become  members  of  the  council : — 
Held^  that  the  representation  that  these  per- 
sons were  members  of  the  council  was  sub- 
stantially untrue,  and  that  the  applicant  was 
entitled  to  have  the  contract  to  take  shares 
rescinded,  and  to  a  return  of  the  d^raelt  paid 
on  his  shares,  with  interest  at  the  rate  of  four 
per  cent.  In  re  Metropolitan  Coal  Consumer^ 
Association  (Ztm.)  ;  09  parte  Wainwright,  281 

10.  —  reconstruction:  scheme  qf  arrange- 
ment :  transfer  of  assets:  companies  aet^  1862 
(25  Jt  26  Vict.  e.  89),  s.  161  .*  Joint-steek  com- 
panies arrangement  act,  1870  (38  ^  34  Viet. 
e.  104),  8.  21 — A  scheme  for  the  transfer  of 
the  assets  of  a  company  in  liquidation  to  a 
new  company,  if  sanctioned  bv  an  order  of 
the  Court  under  section  2  of  the  Joint-Stock 
Companies'  Arrangement  Act,  1870,  is  bind- 
ing in  all  its  terms  upon  all  the  conMbutories 
of  the  company  in  liquidation,  notwithstand- 
ing that  some  of  such  terms  are  not  autho- 
riMd  by  section  161  of  the  Companies  Act, 
1862,  and  cannot  afterwards  be  impeached 
except  in  the  form  of  an  appMl  from  the 
order  of  the  Court.  NtehoU  v.  ISherhardt  Co, 
(App.).  108 

Dadtion  of  Kbxxwxos.  J.  (68  Law  J.  Bap. 
Ohftne.  S9$),  aflnned.    Ibid. 

11. recomtruetUm :  tranfer  to  nen  com- 
pany in  consideration  of  shares:  scheme: 
limitation  of  time  for  eaoercise  of  option  to 
take  shares:  foffeiture:    ultra   tires:    ac- 
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IX 


quieteenee :  delay :  eompaniei  act,  1862,  t . 
161] — A  scheme  for  the  reconstniction  of  a 
company  by  the  transfer  of  its  assets  to  a 
new  company  in  consideration  of  shares  under 
section  161  of  the  Companies  Act,  1862,  is 
not  Titiated  by  the  insertion  of  a  limit  of 
time  within  which  the  option  given  to  the 
shareholders  of  the  old  company  to  take 
shares  in  the  new  must  be  exercised,  pro- 
vided the  limit  be  such  as  to  leave  the  option 
available  for  a  reasonable  time.  PoKtletkwaite 
V.  Port  Philip  and  Colonial  Gold  Mining 
Co.,  201 

12. reduction  of  capital:  confirmation  hy 

the  court :  reducing  pa/rt  only :  companies  act, 
1867,  sections  9  and  11]— There  is  nothing  in 
the  Companies  Act,  1867,  which  prevents  a 
limited  company,  in  a  proper  case,  from  re- 
dadng  some  of  its  shares  without  reducing 
the  others.    In  re  Oatling  Own  (i^m.),  279 

In  re  The  Ba/rrow  ffamatite  Steel  Company  (68 
Law  J.  Rep.  Chano.  148 ;  Law  Rep.  39  Ch. 
D.  682)  followed.    Ibid. 

In  re  The  Union  Plate  Glass  Company  (58  Law 
J.  Rep.  Chanc.  767  ;  Law  Rep.  42  Ch.  D.  613) 
not  followed.    Ibid. 

13.  -^—  shares :  rectification  of  register :  sluvres 
to  he  held  as  fully  paid  up  in  cash :  registered 
agreement :  execution  by  company  only  :  com" 
panics  act,  1867  (80  ^'  31  Vict.  o.  131),  s.  25] 
—The  filing  with  the  Registrar  of  Joint- Stock 
Companies  of  an  agreement,  purporting  to  be 
between  a  company  and  the  persons  mentioned 
in  the  schedule  thereto,  for  the  issue  to  such 
persons  of  shares  as  fully  paid  up,  but  ex- 
ecuted by  the  company  only  and  not  by  the 
persons  named  in  the  schedule,  is  not  the 
filing  of  «•  a  contract  duly  made  in  writing  " 
in  compliance  with  the  provision  of  section 
26  of  the  Oompanies  Act,  1867.  In  re  New 
Hberhardt  Co.  {Lim,) ;  ex  parte  Menzies 
(App.),  73 

Decision  of  Stiblino,  J.,  reversed.    Ibid. 

14. winding-up :  discovery :  examination  of 

person  capable  of  giving  information :  pending 
action :  question  relating  thereto :  appeal  from 
order  for  examination :  companies  act,  1862 
(25  ^  26  Vict,  0,  89),#.  115]— The  liquidator  of 
the  above-named  company  brought  an  action 
agunst  another  company  to  set  aside  an 
agreement  entered  into  by  the  two  companies, 
on  the  ground  of  misrepresentation.  An  order 
was  made  in  that  action  that  the  defendant 
company,  through  their  secretary,  should  make 
an  affidavit  of  documents  relating  to  the 
matters  in  question  in  tlie  action ;  but  Kay, 
J.,  directed  that  there  should  be  no  production 
of  documents  until  further  order,  and  refused 
leave  to  the  plaintiff  to  deliver  interrogatories 
to  the  defendant  company  until  after  the  de- 
fence had  been  delivered.  The  plaintiff  then 
obtained  an  order  for  the  examination  of  the 
Vol.  69.— Chanc.  Index, 


secretary  of  the  defendant  company  under 
section  115  of  the  Companies  Act,  1862. 
This  order  was  not  appealed  from.  On  the 
examination,  the  secretary  objected  to  answer 
a  question  put  to  him,  on  the  ground  that  it 
related  to  the  subject-matter  of  the  action. 
Kbkewich,  J.  (sitting  for  Kat,  J.)«  directed 
him  to  attend  at  his  own  expense  and  an- 
swer the  question : — Held,  on  appeal,  that  the 
question  put  related  to  the  subject-matter 
of  the  pending  action,  and  was  put  for  the 
purpose  of  obtaining  discovery  which  had 
been  decided  to  be  premature  in  the  action, 
and  was  not  properly  put  for  the  purposes  of 
the  winding-up,  and  therefore  the  secretary 
ought  not  to  be  compelled  to  answer  it.  In 
re  North  Australian  Territory  Company 
(App.),  654 

Semble,  a  person  ordered  to  attend  for  exami- 
nation under  section  115  has  a  right  of  ap- 
peal from  the  order.    Ibid. 

Observations  of  Jessbl,  M.R.,  in  In  re  The  Gold 
Company  (48  Law  J.  Rep.  Chanc.  650 ;  Law 
Rep.  12  Ch.  D.  77)  commented  upon.    Ibid. 

15^  _^  winding-up :  garnishee  order  absolute: 
right  of  garnishor  to  petition :  companies  act, 
1862,  section  82 J— A  garnishee  order  absolute 
obtained  against  a  company  does  not  consti* 
tute  the  garnishor  a  creditor  of  the  company 
so  as  to  entitle  him  to  present  a  winding-up 
petition.  In  re  Combined  Weighing  and  Ad' 
vertising  Machine  Co.  (Lim.)  (App.),  26 

Decision  of  Nobth,  J.,  affirmed.    Ibid. 


16.  —  icinding-up :  literary  society :  com- 
panies act,  1862,  s.  199  ;  literary  andsoientifio 
instUutions  act,  1854  (17  ^  18  lict.  c.  112), 
ss.  29,  30,  and  33] — An  unregistered  literary 
society,  not  established  for  the  purposes  of 
gain,  cannot  be  wound  up  under  section  199 
of  the  Companies  Act,  1862,  which  applies  only 
to  unregistered  trading  associations.  The  pro 
perty  of  such  a  society  on  its  dissolution  ought 
to  be  given  to  some  kindred  institution,  in 
accordance  with  the  provisions  of  the  Literary 
and  Scientific  Institutions  Act,  1854,  s.  30. 
A  society  of  this  character  is  not  within  the 
proviso  in  section  30  of  that  Act,  which  ex- 
cepts from  its  operation  institutions  established 
by  the  "  contributions  of  shareholders  in  the 
nature  of  a  joint-stock  company,"  although 
some  of  its  members  may  be  shareholders. 
In  re  Bristol  Athtrnwum,  116 


17,  winding-up:  petition    by  company: 

second  petition  by  creditor  with  notice :  costs'] — 
A  creditor  who  presents  a  petition  to  wind 
up,  with  notice  that  a  prior  petition  has  been 
presented  by  the  company,  will  have  his  peti- 
tion dismissed  with  costs  as  against  the  com- 
pany, notwithstanding  that  his  petition  has 
been  advertised  first.  In  re  Standard  Port- 
land  Cement  Co.,  408 
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Company  (oontinnedy- 

18. winding-up :  proof:  managing  direc- 
tor :  cUaim  for  ttUary :  competition  with  out- 
aide  crediton:  money  due  in  character  of 
member:  oompanici act,  1862,  $,  38,  eub-e,  7] — 
Salnry  due  to  a  maimging  director  of  a  com- 
pany of  which  the  directors  were  obliged  to 
be  shareholders,  and  damages  claimed  by 
such  director  for  breach  of  a  contract  to  pay 
him  such  salary  for  a  number  of  years,  are 
not  debts  due  to  such  director  in  his  character 
of  member  of  the  company  within  the  terms 
of  sub-section  7,  section  38,  of  the  Companies 
Act,  1862,  and  may  be  proved  in  competition 
with  the  outside  creditors  in  the  winding-up 
of  the  company.  In  re  Dale  ^  Plant  (Ztm.)> 
180 

19. winding-up :  proqf:  renteharge :  Ua* 

iiUtgon  the  terre-tenant  :po§ie$Honoflandsuh- 
jeet  to  renteharge :  eompanicM  act,  1862  (25  4" 
26  Vict.e.S9),it.  168  and  203]— The  B. Society, 
an  unregistered  company,  were  in  possession, 
as  mortgagees,  of  land  subject  to  a  rent- 
chaige,  which  was  also  secured  by  covenant. 
The  society  was  ordered  to  be  wound  up,  and 
an  order  was  made  in  February,  1882,  under 
section  208  of  the  Companies  Act,  vesting  in 
the  official  liquidators  the  legal  estate  in  the 
land  which  was  then  vested  in  the  trustees 
of  the  society.  The  liquidators  paid  the  rent- 
charge  down  to  May,  1885,  when,  the  income 
from  the  land  being  less  than  the  renteharge, 
they  obtained,  on  the  17th  of  June,  1885,  an 
order  to  assign  or  quit  possession  of  the  land 
on  such  terms  ns  they  should  deem  advisable. 
They  thereupon  gave  notice  to  the  owner  of 
the  renteharge  and  to  the  tenant  of  the  land 
tliat  they  renounced  possession  and  all  in- 
terest, but  did  not  actually  convey  it  away 
till  the  8th  of  September,  1887.  The  owners 
of  the  renteharge  claimed  to  prove  in  the 
winding-up,  under  section  158  of  the  Com- 
panies Act,  for  arrears  which  had  accrued 
from  the  date  of  repudiation  down  to  the 
8th  of  September,  1887:— iSfeW  (affirming 
Bribto  WE,  V.C.),  that  as  there  were  no  arrears 
due  at  the  commencement  of  the  winding-up, 
there  was  no  claim  which  could  have  been 
valaed  imder  section  158— that  section  relat- 
ing only  to  obligations  existing  at  the  com- 
mencement of  the  winding-up—the  liability 
for  the  payment  of  the  renteharge  not  being 
a  debt,  but  only  a  liability  binding  on  the 
company  so  long  as  it  remained  in  posse-'sion ; 
and  that  as,  on  the  evidence,  the  liquidators 
could  not  be  said  to  have  been  in  possession 
of  the  land  for  the  purposes  of  the  liquidation 
subsequent  to  the  date  of  repudiation,  there 
was  no  liability  on  the  society  subsequent  to 
the  winding-up,  and  consequently  the  claim 
must  be  disallowed.  In  re  Blackburn  and 
Dietrict  Benefit  Building  Society ;  ex  parte 
Graham  {App.),  183 

Thomas  v.  Sylretter  (42  Law  J.  Rep.  Q.B.  237  ; 
J-«w  Rep.  8  Q.B.  368)  explained  and  approved. 
Ibid. 


20.  —^-^  winding-up :  rival  petitions :  priority  : 
presentation  of  petition :  advertisement  of  pe- 
tition^^The  date  of  presentation  and  not  of 
advertisement  regulates  the  priority  of  wind- 
ing-up petitions:  therefore,  where  two  or 
more  bona  fide  petitions  have  been  succes- 
sively presented  by  creditors  of  a  company 
for  its  winding-up,  the  order  should  be  made 
on  the  petition  first  presented,  notwithstand- 
ing that  such  petition  has  not  been  advertised 
first.  In  re  Building  SooiOies'  Trusts  (^Lim.^ 
638 

In  re  The  Norton  Iron  Company  (47  Law  J.  Bep. 
Chanc.  9)  followed,  and  The  United  P&rts 
Company  (39  Law  J.  Bep.  Chanc.  146)  not 
foUowecl.    Ibid. 

21. winding-up :  schema  of  arrangement : 

sanction  of  court :  secured  oredUors :  power 
to  compel  scoured  creditors  to  surrender  their 
seeurity :  joint-stooh  compames'  arrangement 
act,  1870  (33  ^  34  Vict,  c.  104),  #.  2]-.The 
Court  has  jurisdiction  under  section  2  of 
the  Joint- Stock  Companies*  Arrangement  Act, 
1870,  to  compel  secured  creditors  of  a  com- 
pany to  surrender  their  security  and  to  accept 
shares  in  lieu  thereol  In  re  Empire  Mining 
Co,  345 

22. winding-up:    skareliolder's  petition: 

construction  of  memorandum  of  association  : 
companies  act,  1862,  s,  8,  sttb-ss,  1  and  3  ;  s. 
79,  sub-s.  5]  —The  name  of  a  company  is  im- 
portant in  construing  the  objects  for  which 
the  proposed  company  is  to  be  established. 
In  re  Oirown  Bank,  739 

Where  a  company  has  ceased  to  carry  on  the 
business  for  which  it  was  established,  but  is 
carrying  on  a  business  which  is  outside  its 
powers,  a  shareholder  may  present  a  winding- 
up  petition,  and  is  not  contined  to  his  remedy 
by  injunction.    Ibid. 

A  company  was  registered  under  the  name  of 
the  Mid-Northamptonshire  Bank  (Limited). 
The  objects  for  which  the  bank  was  stated  to 
be  established  were  divided  into  a  number 
of  heads  of  a  very  varied  character.  The 
first  head  related  to  the  carrying  on  the  busi- 
ness of  banking  in  all  its  branches;  other 
heads  related  to  the  investing  and  dealing  in 
shares  and  securities,  the  acquiring  and  im- 
proving of  land  and  buildings,  and  the 
promotion  of  companies.  The  company  com- 
menced business  as  a  country  bank  in 
Northamptonshire,  with  an  office  in  London. 
After  a  few  months  its  name  was  changed  to 
the  Crown  Bank  (Limited);  it  gave  up  its 
country  business,  ceased  to  do  banking  busi- 
ness, and  carried  on  in  London  (in  addition 
to  some  land  speculation)  the  business  of 
investing  in  shares  and  securities.  On  a 
petition  by  a  shareholder  to  wind  up  the 
company,— iTtfW,  that  the  company  was  not 
carrying  on  a  business  authorised  by  the 
memorandum  of  association,  and  that  it  was 
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Company  (continiied)— 

just  and  equitable  that  it  should  be  wound 
up.  Ibid. 
Where  minutes  of  an  order  for  winding  up  a 
company  had  been  delivered  ont»  but  the 
order  had  not  been  passed  and  entered,  the 
Court  by  consent  dismissed  the  petition.  Ibid. 

28. winding-up :    shareholder's  petition  : 

substratum  of  eompany  gone :  reserve  capital : 
companies  act,  1879  (42  ^  43  Vict,  c,  76),  f.  5] 
-—A  banking  company,  ucorporated  in  1884, 
had  an  issued  share  capital  of  24,000/.,  in 
2,400  shares  of  102.  each,  62.  being  paid  up, 
and  the  other  62.  being,  by  virtue  of  the 
Companies  Act,  1879,  not  capable  of  being 
call^  up  except  in  the  event,  and  for  the 
purposes,  of  the  company  being  wound  up. 
The  company  had  never  earned  a  dividend, 
and  from  the  last  balance-sheet  it  appeared 
that  all  the  paid-up  capital  except  3372.  had 
been  exhausted.  The  shares  had  been  sold 
at  a  nominal  price,  and  returned  to  the  In- 
land Revenue  as  worthless,  and  the  business 
was  now  carried  on  in  humble  premises  with 
a  veiy  slender  staff.  A  shareholder  presented 
a  winding-up  petition,  which  was  supported 
by  40  shftfeholders  holding  over  1,000  shares, 
and  opposed  by  the  company  and  shareholders 
holding  over  600  shares.  No  creditors  ap- 
peared : — Held,  that  under  the  circumstances 
the  subject-matter  of  the  company  had  failed, 
and  that  a  winding-up  order  ought  to  be 
made  upon  a  shareholder's  i)etition.  In  re 
Bristol  Joint  Stock  Bank,  722 


24.  —  mnding-up  :  surplus  assets :  distribu- 
tion :  prtferenee  shareholders :  shares  partly 
paid  up:  companies  act,  1862  (26  ^  26  Vict, 
e.  89),  s,  133,  sub-ss.  1  and  10]— Where  in  the 
winding-up  of  a  limited  company  the  assets 
are  more  than  sufficient  to  return  to  the  share- 
holders the  amounts  paid  up  on  their  shares, 
the  surplus  assets  ought,  in  the  absence  of 
any  direction  in  the  articles  of  association, 
to  be  distributed  among  the  shareholders, 
preferred  and  ordinary,  in  proportion  to  the 
nominal  value  of  their  shares,  whether  fully 
paid  up  or  not.  Birch  v.  Cropper;  la  re 
B ridge fcatei' Kaviffatio7L  Co.  {Lim.)  (H.L.),122 

Decision  of  the  Court  of  Appeal  reversed.  Ibid. 

25. winding-up  :  surplus  assets  :  distribu- 

tvm  :  shares  full u  paid  up  :  shares  i^ished  at 
a  discount] — The  articles  of  association  of  a 
limited  company  contained  no  provisions  as 
to  the  distribution  of  sarplus  assets  on  the 
winding-up  of  the  company.  The  company 
issued  2.917  shares  of  lOl.  each,  all  of  which 
were  fully  paid  up  in  cash.  Afterwards, 
pursuant  to  special  resolution,  the  company 
issued  1,631  additional  shares  of  102.  each, 
"with  the  sum  of  10/.  as  paid  up  thereon,"  at 
the  price  of  ol.  per  share.  The  certificates  of 
these  shares  did  not  state  that  they  were 


XI 


fully  paid  up.  There  were  no  creditors.  The 
company  was  being  wound  up  voluntarily, 
and  there  were  assets  for  <fiBtribution : — 
JETeld,  that  these  assets  must  be  applied — first, 
in  repaying  72.  per  share  to  each  of  the  origi- 
nal shareholders;  and,  then,  in  distributing 
the  balance  rateably  between  the  two  classes 
of  shareholders.  Jn  re  Weymouth  and  Chan' 
nel  Islands  Steam  Packet  Company  (^Limited) 
714 


26. winding-up :  transfer  or  sale  of  Mi«- 

neu  :  dissentient  member :  notice  of  dissent : 
continuing  notice:  companies  act,  1862,  u, 
61  and  161] — After  the  passing  of  resolu- 
tions by  a  company  for  voluntary  liquidation, 
the  transfer  of  its  business,  and  the  appoint- 
ment of  the  company's  secretary  as  liqui- 
dator, but  before  the  subsequent  confirmation 
of  such  resolutions,  a  shareholder  served  notice 
of  dissent  on  the  secretary  of  the  company. 
The  notice  was  not  objected  to  until  one 
month  after  the  confirmation  of  the  resolu- 
tions, and  was  not  returned  : — ffeld,  that  the 
notice  was  a  valid  notice  of  dissent  within 
section  161  of  the  Companies  Act,  1862.  In 
re  London  and  Westminster  Bread  Co,  (£m.), 
155 


— ^life  assurance  company.     See   Lifb  As- 
BUBANOB  Company. 


prospectus :  foreign  lottery.   See  Lottsbt 

Acts. 


Compromise.    See  Action. 


Compulsory   Purchase  of  Land.     See  Lands 
Clauses  Consolidation  Act. 


Consent    Order — compromise  by  counsel.    See 
Practice. 


Contempt  of  Couri—pcudiHg  petition  for  wind- 
ing vp  a  company :  nevcspaper  comments] — 
When  a  petition  Las  been  presented  for  the 
winding  up  of  a  company,  and,  with  know- 
ledge of  this  fact,  comments  on  the  case  from 
the  point  of  view  cf  one  of  the  litigants  are 
published  in  a  newspaper,  a  contempt  of 
Court  has  been  committed,  and  the  respon- 
sible parties  are  liable  to  fine  and  imprison- 
ment, even  though  the  comments  would  not 
be  likely  to  afi^ect  the  decision  of  the  Court 
on  the  petition.  In  re  Crorrn  Bank  {Lim.). 
In  re  OWalley,  1^1 


Contingent  Eemainder— possibility  on  a  possi- 
bility.    See  llEMOTKNEBP,  I. 
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CootrMt^agreement  hy  eorretpondenoe :  tuh' 
sequent  fie/jotiati4fn]--7he  defendant  by  let- 
ter offered  to  sell  bis  business  on  certain 
terms  to  the  plaintiffs,  which  the  plaintiffs  by 
letter  accepted.  On  a  formal  memorandum 
being  sabmitted  to  the  plaintiffs,  they  added 
a  clause  prohibiting  the  defendant  from  carry- 
ing on  a  similar  business  within  a  certain 
radius.  Subsequent  negotiations  followed  as 
to  this  clause,  and  the  defendant  declined  to 
complete.  The  plaintiffs  then  offered  to  com- 
plete on  the  original  terms  in  the  letters, 
omitting  the  disputed  clause.  In  an  action 
by  the  plaintiffs  for  specific  performance, — 
ileld^  that,  looking  to  the  subsequent  negotia- 
tions, there  was  no  concluded  agreement  con- 
stituted by  the  original  letters,  and  the  action 
was  dismissed.  Bristol  and  Siva/ntea  Aerated 
Bread  Company  (Lim.)  ▼.  Maggs^  472 

Euuey  v.  Home  Payne  (48  Law  J.  Rep.  Cbanc. 
846  i  Law  Bep.  4  App.  Cas.  311)  followed,  and 
the  criticism  on  that  case  in  Bolton  Partners 
V.  Lambert  (58  Law  J.  Rep.  Chanc.  425; 
Law  Bep.  41  Ch.  D.  295)  dissented  from. 
Ibid. 

8.  «— -vaZiift^y.*  illegal  oontideratum:  fubUe 
cffenee:  oompromise :  itijling  a  prtneevtUm] — 
At  the  trial  of  the  defendants  on  the  pro- 
secution of  the  plaintiffs  for  obstructing  a 
highway,  an  agreement  was  entered  into  be- 
tween the  parties,  with  the  approval  of  the 
Court,  that  the  defendants  should  restore  the 
highway,  and  that  in  the  meantime  the  indict- 
ment should  lie  in  the  office,  and  that  on  the 
fulfilment  of  the  agreement  the  plaintiffs 
should  consent  to  an  acquittal.  In  pursuance 
of  this  agreement  the  defendants  covenanted 
to  restore  the  highway : — Held  (affirming  the 
decision  of  Stiblino,  J.),  that  the  covenant 
was  founded  on  an  illegal  consideration,  and 
was  void.  Witidhill  Local  Board  v.  Vint 
(App.),  608 

Kevr  V.  Leeman  (9  Q.B.  Bep.  371 ;  15  Law  J. 
Rep.  Q.B.  360)  followed  and  approved.    Ibid. 

Dictum  of  James,  L.J.,  in  Fisher  v.  The  Apol- 
linaris  Company  (44  Law  J.  Bep.  Chanc.  600, 
602 ;  Law  Bep.  10  Chanc.  297,  302)  not  fol- 
lowed.   Ibid. 

— ^  infant.    See  Infant. 

— ^  necessaries.    See  Lunatio. 

speoific   performance :    memomndum    in 

writing.    See  Fkauds,  Statute  of. 

CoATejaacing  Aet,  1881 -^infant:  mainten- 
ance.   Bee  Infant,  3. 

Copyholds  —  enfranchisement :      eoTrfusion     of 

boundaries:  rentcharge :  enquiry  as  to  land 

oha/rged  :  substitution  of  Umds  of  equal  value  : 

■personal  action  for  arrears:  copyhold  acts. 


1862  (16  I  16  Viet,  e,  61),  #.  2i,  MJ  1887 
(50  ^  61  Viot,  e.  73),  ss.  16-42  :  eonreyasieing 
and  law  of  property  act,  1881  (44  ^  46  Vtet, 
c.  41),  #.  44]— Copyhold  lands  were  compul- 
sorily  enfranchised  at  the  instance  of  the  lord 
in  1880,  in  consideration  of  the  payment  of 
annual  rentcharges.  At  that  date  the  boun- 
daries of  the  copyhold  lands  were,  and  had 
been  for  some  time  previously,  confused  and 
incapable  of  identification,  but  no  proceed- 
ings were  taken  on  the  enfranchisement, 
either  by  lord  or  tenant,  under  section  24  of 
the  Copyhold  Act,  1862,  to  identify  the 
parcels  charged.  The  rentcharges  were  paid 
down  to  February,  1887,  since  which  time  no 
payment  had  been  made : — Held,  that  the 
enfranchisement,  while  it  put  an  end  to  the 
relationship  of  copyhold  tenant  and  lord,  and 
to  all  incidents  of  copyhold  tenure  in  the 
future,  did  not  relieve  the  former  copyhold 
tenant  from  liability  for  any  past  braebch  or 
neglect  of  his  duty  as  such ;  that,  accordingly, 
he  remained  liable  in  respect  of  the  oonf  osion 
of  boundaries  which  had  occurred  during  the 
subsistence  of  the  copyhold  tennre ;  and  that 
S.,  the  owner  of  the  rentchaiges  by  purchase 
from  the  former  lord,  was  entitled  to  a  per- 
sonal judgment  for  payment  of  the  rent- 
charges  and  arrears,  and  to  an  enquiry  to 
ascertain  the  parcels  subject  to  the  rent- 
charge,  and,  in  the  event  of  the  non-ascertain- 
ment of  such  parcels,  to  substitution  of  other 
lands  of  the  defendant  equal  in  value  to  the 
enfranchised  lands;  and  that  the  fact  that 
the  enfranchisement  was  compulsory,  and  at 
the  instance  of  the  lord,  and  that  the  lord  had 
not  availed  himself  of  the  statutory  means  of 
having  the  x)aroels  identified,  was  no  bar  to 
the  granting  of  such  relief.  Searle  v.  Ooole 
(App.),  269 
Decision  of  Kat,  J.,  affirmed.    Ibid. 

Corporation— trustee :  Trust  Investment  Act. 
See  Trustee,  5. 

Corporation  Bonds— mortmain.  See  Oh abitt,  3. 

Costs — administration  action:  summons  taken 
out  and  prosecuted  by  leave  of  Judge:  right  to 
indemnity:  priority']^ A  limited  company 
having  the  conduct  of  an  administration 
action,  with  the  sanction  of  the  Court  pro- 
secuted a  scmimons  on  behalf  of  the  estate 
against  B.,  C.  Sc  B.,  claiming  payment  by 
them  of  certain  moneys  alleged  to  form  part 
of  the  estate.  The  summons  was  dismissed 
with  costs.  The  company  subsequently  be- 
came insolvent  and  was  ordered  to  be  wound 
up.  The  balance  of  the  estate  under  a^inis- 
tration  Avas  insufficient  to  pay  the  costs  of 
either  party  to  the  summons.  B.,  C.  &  B. 
moved  that  their  costs  of  the  summons  might 
be  declared  to  be  a  charge  on  the  balance,  in 
priority  to  all  other  claims;— i/eW,  that  the 
company,  having  prosecuted   the  summons 
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Coita  (oontmned)— 

under  the  authority  of  the  Judge  on  behalf  of 
the  estate,  were  entitled  to  be  indemnified 
out  of  the  estate  for  the  costs  incurred  by 
them ;  and  that  B..  C.  &  B.,  by  reason  of  the 
company's  right  to  such  indemnity,  had  a  right 
directly  against  the  estate  ;  and  that  by  reason 
of  the  judgment  dismissing  the  summons 
they  were  entitled  to  be  paid  their  costs  in 
priority  to  the  costs  of  the  company.  In 
re  Blundell;  Blundell  v.  Blundell  {App,),  269 
Decision  of  North,  J.,  reversed.    Ibid. 


XUl 


2,  agreement  as  to  costs:   solicitor  and 

client :  mortgage :  mortgagee's  costs :  reference 
for  taxation:  solicitors'  remuneration  act, 
1881  (44  4r  45  Vict,  o,  44),  *.  1,  sub-s,  3,  *.  2, 
and  s.  8,  sub-ss.  1  and  4] — A  mortgagor  wrote 
to  his  solicitor  as  follows,  "  I  hereby  request 
and  instruct  you  to  raise,  or  endeavour  to 
raise,  for  me  the  sum  of  300^.,  at  ten  per 
cent,  per  annum,  on  the  security  of  all  my 
estate  and  interests  under  the  will  and  in  the 
property  of  the  late  T.  S.,  and  I  hereby  under- 
take to  pay  your  costs  (which  I  agree  at  201., 
exclusive  of  costs  out  ol  pocket)  incurred,  or 
to  be  incurred,  in  or  about  doing  what  is 
necessary  in  your  opinion  for  the  purpose  of 
carrying  out  these  instructions."  The  solicitor 
carried  out  the  mortgage,  in  which  he  acted 
as  solicitor  for  the  mortgagor  and  mortgagees, 
and  he  retained  out  of  the  money  advanced 
20/.  for  costs,  including  the  mortgagee's  costs. 
The  mortgagor  subsequently  took  out  a  sum- 
mons that  the  solicitor  might  be  ordered  to 
deliver  to  him  a  bill  of  costs  and  charges 
claimed  by  the  solioitor  to  be  due  or  paid  or 
to  have  been  deducted  by  him  out  of  the  mort- 
gagee's money:— Held,  tirst,  that  the  letter 
constituted  an  agreement  within  the  Solici- 
tors' Remuneration  Act,  1881,  s.  8,  sub-s.  1, 
and  although  the  remuneration  agreed  to  was 
with  reference,  so  far  as  the  mortgagee's  costs 
were  concerned,  to  matters  in  which  the 
solicitor  was  not  eng^ed  as  solicitor  for  the 
mortgagee,  yet  he  was  engaged  to  do  business 
for  him  as  solicitor,  and  therefore  the  relation 
of  solicitor  and  client  was  created  within  the 
meaning  of  section  1,  sub-section  3 ;  secondly, 
that  in  the  absence  of  evidence  impeaching 
the  agreement,  there  ought  not  to  be  a  refer- 
ence for  taxation  under  section  8,  sub-sec- 
tion 4.    In  re  Palmer  (App.),  675 

Decision  of  Noeth.  J.,  affirmed.    Ibid. 


Master  disallowed  the  422.  On  a  summons 
to  review  taxation, — Held,  that  the  direction 
in  rule  5,  that  (in  addition  to  the  scale  fee 
for  the  rent)  **  there  shall  be  paid  a  further 
sum  equal  to  the  remuneration  on  a  purchase 
at  a  price  equal  to "  the  premium,  was  not 
meant  to  narrow  the  application  of  the  rule 
only  to  a  case  in  which,  if  the  transaction 
had  been  a  purchase  at  the  price  of  the 
premium,  the  solicitor  could  have  claimed  the 
scale  fee ;  and  consequently,  that  the  42/.  must 
be  allowed.    In  re  Jtobson^  627 


4. mortgage :  action  by  puisne  incumbran' 

cers :  plaintiff i  costs  of  action  :  apportion^' 
ment:  costs  of  commissioners:  right  of  in* 
demnity  :  commissioners*  clauses  act,  1847  (10 
Vict.  c.  16),  ss.  60-64]— An  action  was 
brought  by  judgment  creditors  against  har- 
bour commissioners,  in  which  the  plaintiffs 
were  found  entitled  to  a  charge  on  the  under- 
taking, a  receiver  was  appointed,  and  the 
priorities  of  other  incumbrancers  (some  of 
whom  were  prior  to  the  plaintiffs)  were  ascer- 
tained, and  certain  funds  arising  from  the 
undertaking  paid  into  Court.  The  funds  now 
available  being  insufficient  for  all  the  pay^ 
ments  required, — Ueld,  that  the  plaintiffs 
were  entitled  to  be  paid  in  priority  to  prior 
incumbrancers  their  costs  of  the  action,  so 
far  as  the  other  incumbrancers  had  had  the 
benefit  thereof  in  securing  the  fund  or  in 
determining  the  rights  of  the  parties  to  it, 
but  that  their  other  costs  of  the  action  (if 
any)  must  be  added  to  their  security,  and 
the  Taxing  Master  was  directed  to  distinguish 
such  costs  accordingly.  Held  also^  that  under 
the  Commissioners'  Clauses  Act,  1 847,  s.  60, 
the  commissioners  were  entitled  to  be  paid 
their  costs  as  between  solicitor  and  client  out 
of  the  fund  in  priority  to  all  parties,  and 
that  it  made  no  difference  that  the  fund  had 
not  actually  come  to  the  hands  of  the  com- 
missioners, but  had  been  paid  into  Court  by 
the  receiver.  Batten^  Proffitt  4*  Soott  v. 
Dartmouth  Harbour  Commissioners,  700 


6. solicitor-mortgagee  :  proJU-oosts'] — A  so- 
licitor who  advances  money  to  a  client  on 
mortgage  is  not  entitled  to  charge  the  mort- 
gagor profit-costs  for  the  preparation  of  the 
mortgage.    In  re  Roberts;  ex  parte  Evans,  25 


3. conveyancing:  lease  partly  in  considera- 
tion of  a  premium,  and  partly  of  a  rent :  general 
order  under  solicitors'  remuneration  act,  1881  ; 
schedule  /.,  part  II.,  rules  1  and  5]-^A 
lease  wai  granted  for  a  term  ol  ninety 
years  from  September,  1883,  in  consideration 
of  a  rent  of  50/.  and  a  premium  of  4,400/. 
No  title  was  deduced.  The  lessor's  solicitor, 
in  his  bill  of  costs,  charged  a  scale  fee  of 
14/.  in  respect  of  the  rent,  and  a  scale  fee  of 
42/.  in  respect  of  the  premium.    The  Tazing- 


6.  — -  taxation :  attempted  sale  of  real  estate  : 
general  order  under  soUciiors'  remmieration 
act,  1881  (44  ^  46  Viet.  o.  44),  rule  2  (<;); 
schedule  1,  part  1,  rule  2,  and  schedule  21— 
Where  after  an  attempted  sale  by  auction 
the  sale  is  indefinitely  postponed,  the  costs 
in  respect  of  the  attempted  sale  must  be 
taxed  under  rule  2  (o)  of  the  General  Order 
under  the  Solicitors'  Remuneration  Act,  1881. 
If  the  same  solicitors  afterwards  were  em- 
ployed to  effect  a  sale  they  would  be  paid  on 
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Cof  t8  (continaed) — 

a  qwintvm  meruit,  or  otherwise  the   costs 
allowed  would  be  deducted  from  scale  costs. 
In  re  Smith,  Pinsent  ^  Ch,,  690 
Schedule  1,  part  1,  rule  2  of  the  same  Order 
does  not  apply  to  such  a  case.    Ibid. 

7.   taxation:    teparate  proceedingt    for 

similar  objects:  same  solicitor  for  different 
plaintiffs  :  duplicate  eojnes :  counsel's  fees  : 
rules  of  court,  order  LXV,  rule  27,  sub^rule  8] 
— Where  the  same  solicitor  is  employed  by 
different  persons  to  conduct  proceedings  for 
the  same  or  a  similar  purpose,  he  is  entitled 
to  such  costs  as  would  have  been  allowed  in 
either  action  if  he  had  not  been  engaged  in 
the  other,  except  as  regards  attendances  or 
other  matters  which  might  hare  been  done  at 
the  same  time  in  both  actions ;  and  if  the 
same  counsel  appear  in  both  actions  they 
ought  in  each  action  to  have  such  fees  as  if 
they  had  not  been  instructed  in  the  other. 
In  re  Metropolitan  Coal  Consumers'  Assoc; 
OrieVs  Case,  532 

shorthand  notes.    See  Pbaotios,  3. 

Cooxueri  Fe«8.    See  Costs,  7. 

CoTena&t—ftrtfooA ;  pubHc-house:  covenant  to 
take  beer  :  right  to  sue :  running  with  land] — 
In  a  lease  of  a  public-house  by  brewers,  therein 
described  as  the  lessors,  including  in  such 
term  "  assigns,"  the  lessee  covenanted  not  to 
buy  or  sell  on  the  premises  any  ale  or  stout 
other  than  such  as  should  be  bona  fide  pur- 
chased of  the  said  lessors,  or  from  them  or 
either  of  them,  either  alone  or  jointly  with  any 
other  person  or  persons  who  might  thereafter 
become  a  partner  or  partners  with  them  or 
either  of  them,  provided  they  or  he  should  at 
such  time  deal  in  or  vend  such  liquors,  and 
should  be  willing  to  supply  the  same  of  good 
quality  and  at  the  fair  market  price.  The 
lessors  sold  the  goodwill  of  their  business  and 
the  reversion  of  the  public-house  to  a  brewer 
carrying  on  business  at  a  neighbouring 
brewery,  and  expressly  assigned  to  him  the 
benefit  of  this  covenant.  In  an  action  by 
the  lessors  and  their  assignee  to  restrain  a 
breach  of  the  covenant, — Held,  that  the  cove- 
nant was  assignable,  and  was  not  confined  to 
persons  carrying  on  business  at  the  lessors' 
brewery,  and  that  the  plaintiffs  were  entitled 
to  an  injunction.     Clegg  v.  Hands  (App.),  477 

Doe  dem.  Calvert  v.  Reid  (10  B.  &  C.  849  ;  7  Law 
J.  Rep.  K.B.  328)  distinguished.    Ibid. 

Semble,  the  covenant  ran  with  the  land,  and 
could  be  sued  upon  by  an  assignee  of  the 
reversion.    Ibid. 

2, restrictive  oovennnt :    building  estate : 

deed-poll :  restrictive  covenants  by  purchasers: 
power  of  vendors  to  depart  from  :  implied 
agreement]^The  plaintiffs,  in  1867,  bought 


part  of  a  building  estate  from  tmsteea  for 
sale,  subject  to  certain  restrictive  conditions 
as  to  building,  which  provided  that  all  the 
plots  were  sold  subject  to  the  general  stipu- 
lations contained  in  a  deed-poll  which  had 
been,  or  was  intended  to  be,  executed  by  the 
trastees,  and  would  be  executed  by  each  of 
the  purchasers.  The  deed-poll  was  executed 
by  the  trustees,  and  the  plaintiffs,  and  some 
sixty-.six  purchasers  in  all  from  time  to  time 
down  to  1889.  It  recited  that  it  was  in- 
tended to  be  a  part  of  all  future  contracts  for 
sale,  that  the  purchasers  respectively  should 
execute  the  deed  and  should  thereby  be 
severally  bound  by  the  stipulations  thereof, 
and  it  witnessed  that  each  of  the  purchasers 
covenanted  with  the  other  purchasers  and  the 
trustees  to  build  only  one  house  or  two  semi- 
detached houses  on  each  lot.  The  trustees 
had  recently  divided  fifteen  lots  remaining 
unsold  into  101  lots,  and  offered  them  for  sale 
for  the  erection  of  continuous  rows  of  artisans' 
cottages,  and  the  plaintiffs  brought  this  action 
to  restrain  them  from  so  doing : —  Held,  that 
the  trustees  were  bound  either  by  actual  cove- 
nant or  by  implied  agreement  not  to  deal 
with  the  land  in  violation  of  the  scheme, 
and  an  injunction  was  granted  restraining 
them  from  authorising  any  purchaser  from 
them  to  build  more  ^an  one  house  or  two 
semi-detached  houses,  contraiy  to  the  terms 
of  the  scheme.    MackeTizie  ▼.  ChUders,  188 

8.  — >  restrictive  covenant:  covenant  not  to 
carry  on  particular  business:  sale  of  certain 
articles  comprised  therein  :  overlapping  busi- 
ness']— The  sale  by  a  hosier  in  the  ordinary 
course  of  his  business  of  certain  articles  sold 
by  a  ladies'  outfitter,  U  not  a  breach  of  a  cove- 
nant not  to  carry  on  the  business  of  a  ladies' 
outfitter,  even  if  the  articles  sold  form  a 
substantial  part  of  the  business  of  a  ladies' 
outfitter.  Stuart  v.  Diploch  Brothers  (App.), 
142 

Fielden  v.  Slater  (38  Law  J.  Rep.  Ohanc.  379; 
Law  Rep.  7  Chanc.  623)  distinguished.    Ibid. 

Decision  of  Kbkewich,  J.,  reveraed.    Ibid. 

Damages  -jurisdiction  of  Palatine  Court.  See 
Patent,  6. 

right  to  injunction:  death  of  plaintiff: 

transmission  of  interest.    See  PBACriCiS,  9. 

undertaking  as  to.    See  Injunction. 

Debtor  and  Creditor— oM^is^^  in  faxour  ff 
creditors:  surplus:  resulting  friM^j—By.* 
deed  of  assignment  executed  by  a  firm  in 
favour  of  their  creditors,  after  a  redUl  of  the 
inability  of  the  firm  to  pay  their  debts  in  fuii, 
the  business  was  assigned  to  trastees  upon 
trust  either  to  cany  on  or  sell  the  same,  ana, 
after  payment  of  costs,  to  pay  and  divine  tuc 
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id  Graditor  (continued)— 

of  the  profits  and  proceeds  of  sale 
id  among  all  and  singular  the  creditors 
eable  proportions,  according  to  the 
b  of  their  respective  debts,  subject, 
ieless,  to  the  provisions  thereinafter 
led,  and  the  creditors  granted  a  release 
debts.  The  deed  contained  a  provision 
ering  the  trustees  to  pay  off  or  make 
ements  with  creditors  under  30/.  The 
of  the  business  were  more  than  sufli- 
D  pay  the  creditors  in  full : — HeHt  that 
ras  a  resulting  trust  of  the  surplus  for 
ignors.     Cooke  v.  Smith  (App.),  577 


XV 


he  cannot  afterwards  revoke  his  resignation. 
Ibid. 

The  rule  that  the  resignation  of  a  benefice  (ex- 
cept in  the  case  of  an  exchange)  must  be 
absolute  does  not  prevent  a  bishop  accepting 
a  resignation,  but  fixing  a  future  time  at 
which  it  shall  come  into  operation.    Ibid. 

The  fact  that  a  resignation  has  been  made  at 
the  request  of  the  bishop  in  order  to  avoid 
the  scandal  of  a  commission  to  enquire  into 
the  moral  conduct  of  the  clerk  does  not 
render  the  resignation  void.    Ibid. 

Decision  of  the  Court  of  Appeal  afiirmed.    Ibid. 


See  Building  Society,  3;  Com- 


1-4. 


Equitable   Execution  —  judgment    debt.     See 
Practice,  14, 16. 


J — examination  of  witness  under  Com- 
Act.    See  Compant,  14. 


Equitable  Mortgage — notice.  See  Mobtoage,  1. 


Xortis  QMMk— hanker' »  deposit  not-e  : 
withdrawn  upon  presentation  of  cheque : 
f  cheque  indorsed  on  note']— A  banker's 
t  note  is  a  good  subject  of  donatio 
causa ;  nor  is  it  the  less  so  because  it 
ts  to  be  "  not  transferable,"  or  because 
positor  for  the  purpose  of  withdrawing 
oney  is  required  by  the  bank  to  sign  a 
3  indorsed  upon  the  note.  The  death 
e  donor  before  presentation  of  the 
3  by  the  donee  does  not  defeat  the 
0  moriis  cansa.  In  re  Dillon  ;  Duffin 
jin  (App.),  420 

ciplc  according  to  which  equity  will  not 
'  itd  assistance  in  perfecting  an  incom- 
voluntary  gift  has  no  application  to  a 

0  nioHis  caustty  and  an  instrument  that 
lot  pass  by  dciivery  may  l)e  the  subject 
onatiAf  vutrtis  causa^  and  the  executors 
!  donor  will  be  considered  as  trustees 
3  donee  for  the  purpose  of  giving  effect 

gift.    Ibid. 

'  a  cheque  on  a  donor's  own  account 
e  a  su^>ject  of  donatio  mortis  causa, 
.    Ibid. 

ead;  Austin  v.  Mead  (50  Law  J.  Rep. 
.  30;  Law  Rep.  15  Ch.  D.  651)  dis- 
shcd.    Ibid. 

it.    See  Light. 

Btical  Law — benefice :  resignation  :  ac- 
\ce:  condition:  validity'] — It  is  not  es- 

1  to  the  validity  of  a  deed  of  resignation 
ecclesiastical  benefice  that  it  should  be 
;ed  by  the  clerk  in  the  presence  of  a 
'  public.  Reichel  {pauper)  v.  Bishop  of 
rf(H.L.),  66 

clerk  has  executed  an  absolute  deed  of 
ation  of  a  benefice,  upon  an  understand- 
at  the  formal  declaration  of  acceptance 
;  ordinary  is  to  be  postponed  for  a  time. 


Srideuoe.    See  Pbactice,  5,  6. 


Executor  —  advertisements  for  creditors  and 
claimants:  lord  St,  Leonards'  act  (22  ^*  28 
Vict,  c.  35),  *.  29:  sufficiency  of  local  or 
London  newspapers :  advertisements  abroad  : 
notice  of  claim  by  persons  out  of  the  jurisdic- 
tion^— The  executors  of  C,  a  farmer,  who 
at  his  death,  and  for  the  forty  years  previous, 
was  residing  in  the  parish  of  Tatham,  in  the 
county  of  Lancaster,  issued  the  statutory 
advertisement  for  creditors  and  other  claim- 
ants against  his  estate,  in  the  usual  form, 
dated  the  16th  of  September,  1875,  and  in- 
serted one  in  the  London  Gazette  of  the  21st 
of  September,  and  one  in  each  of  the  following 
papers: — the  Lancaster  Guardian  of  the  18th 
of  September,  and  the  Lancaster  Observer  of 
the  17th  of  September  (weekly  papers),  and 
the  Lancaster  Gazette  of  the  18th  of  Sept- 
ember (a  bi-weekly  paper),  all  circulating  in 
Tatham:— //tfW  (affirming  the  decision  of 
North,  J.),  that  such  advertisements  were 
sufficient,  and  that  there  was  no  rule  of  prac- 
tice that  required  the  advertisement  to  be 
inserted  in  any  London  newspaper  in  addition 
to  the  London  Gazette ;  that  the  time  of  one 
month  as  limited  from  the  date  of  the  adver- 
tisement was  also  sufficient,  notwithstanding: 
that,  having  regard  to  the  dates  of  issue  of 
the  several  papers,  a  full  month's  notice  was 
not  given;  and  that,  consequently,  a  claim 
brought  against  the  surviving  executor  of  C. 
by  a  person  alleging  that  C.'s  estate  was 
liable  was  rightly  dismLssed  In  re  Bracken; 
DouglUy  v.  Townson  (App.),  18 

The  question  what  notice  is  sufficient  to  require 
advertisements  in  foreign  countries  con- 
sidered.   Ibid. 

Whether,  having  regard  to  the  terms  of  section 
29  of  the  22  &  23  Vict.  c.  35,  an  appeal  lay 
from  the  decision  of  Nobth,  J.,  quare.    Ibid. 
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Szeontor  (oontiniied) — 

2*  —  rttainer :  right  of  prefersMe  :  rulei 
qf  supreme  courts  1883,  order  XV.  rule  1] — An 
ezecntor*8  right  to  prefer  creditors  in  the  pay- 
ment of  debts  is  not  taken  away  by  an  order 
under  Order  XV.  rule  1,  for  taking  the 
ezeoator*s  accounts  and  reserving  fiurther 
consideration ;  and  where,  after  such  an  order, 
the  executor  became  trustee  of  a  settlement 
to  which  money  was  owing  from  the  testator, 
it  was  held  that  the  money  so  owing  might 
be  retained  by  the  executor  in  the  character 
of  trustee.  In  re  Barratt ;  Whitaker  ^  Co. 
V.  Barratt,  218 


advertisements  for  creditors  :    notioe  of 

claim.       See  Limitations,  Statute  of. 

—  power  :  renunciation  of  probate :  exercise 
of  power.    See  Will,  11. 

—  power  to  mortgage.    See  Trustee,  4. 

retainer.    See  Adminibtbatiok,  7 ;  PsAC- 

TICS,  14. 


Foreelosare  Aotion— parties.  See  Practice, 
10,  11. 

Foreign  Judgment— ^n/i/  or  interlocutory :  foun- 
dation of  action  in  England"] — According  to 
Spanish  law  two  kinds  of  proceedings  may  be 
taken  to  recover  a  debt— first,  summary  or 
execative  proceedings,  in  which  no  defence 
contesting  the  validity  of  the  contract  can 
be  set  up ;  secondly,  plenary  proceedings,  in 
which  all  defences  can  be  raised.  A  judg- 
ment in  executive  proceedings  called  a  "  re- 
mate  "  judgment  is  final  in  those  proceedings, 
but  does  not  prevent  the  unsuccessful  party 
from  resorting  to  plenary  proceedings  in  the 
Slime  Court.  A  "remate"  judgment  may  be 
enforced,  if  security  be  given,  though  plenary 
proceedings  are  pending: — Held,  that  a 
••remate"  judgment  could  not  be  enforced 
by  action  in  England.  Nouvion  v.  Freeman 
(H.L.),  337 

Judgment  of  Court  of  Appeal  afltened.    Ibid. 

Forfeiture— lease.    See  Lease. 


See  Will,  6. 

Frauds,  Statute  (d— specific  performance :  part- 
nership :  agreement  to  retire :  interest  in  land : 
informal  agreement:  right  to  use  name  of 
retiri?ig  partfier^  —  Q.,  S.  &  B.  being  engaged 
in  a  partnership  which  owned  leaseholds,  B. 
signed  the  following  document, "  Rough  draft 
memorandum  from  Gray,  Smith  &  Bennett. 
This  is  to  record  that,  in  consideration  of 


Oray  or  his  executors  paying  Bennett  or  his 
assigns  the  sum  of  100/.  on  the  1st  of  January, 
1890,  and  the  sum  of  100/.  on  every  1st  of 
January  for  the  nine  succeeding  years,  Ben- 
nett agrees  to  withdraw  from  the  firm  of 
Gray,  Smith  &  Bennett":— -fife W,  that  there 
was  a  concluded  agreement  that  Bennett 
should  retire  from  the  partnership,  and  that 
his  withdrawal  should  be  immediate ;  that  as 
part  of  the  partnership  assets  consisted  of 
leaseholds,  the  agreement  came  within  sec- 
tion 4  of  the  Statute  of  Frauds,  but  that  it 
contained  all  the  essential  terms  of  the  con- 
tract, and  was  a  sufficient  acknowledgment  in 
writing  by  Bennett  within  the  statute,  and 
was  enforceable  against  him.  Oray  v.  Smith 
(App.),  145 
Decision  of  Ebkewich,  J.  (reported  58  Law 
J.  Rep.  Chanc.  863),  affirmed.    Ibid. 


2. specific  performance:  sale  of  land:  memo- 
randum in  writing :  separrate  documents  :  parol 
evidence] — Where  a  memorandum  alleged  to 
constitute  a  contract  in  writing  is  contained 
in  two  or  more  separate  documents  which  are 
not  connected  together  by  internal  evidence, 
parol  evidence  in  admissible  to  supply  the 
connection.     Oliver  v.  Hunting^  255 

Vendor  and  purchaser  signed  a  document  con- 
taining all  terms  necessary  to  constitute  a 
contract  for  the  purchase  of  land,  except  a 
description  of  the  land  itself.  The  vendor 
subsequently  signed  a  receipt  for  a  sum  of 
money  paid  by  the  purchaser  as  paid  on 
account  of  certain  land  expressly  described. 
In  an  action  by  the  purchaser  for  specific  per- 
formance,— Held^  that  parol  evidence  was 
admls-sible  to  connect  the  two  documents, 
and  on  such  evidence  specific  performance 
was  decreed.    Ibid. 


Oarnithee— attachment   of   debt.     See    Com- 
pany, 15. 


Ooodwill — sale  :  use  of  vendor's  name.     See 
Trade  Name. 


Heirloomft— sale  by  tenant  for  life.    See  Set- 
tled Land  Act,  1. 


Husband  and  Wife — marriage  settlement:  cote- 
nant  to  settle  qfter-acqmred property :  whether 
extending  to  property  acquired  by  the  husband 
after  the  death  of  the  wife] — A  covenant  in 
a  marriage  settlement  by  the  husband  to 
settle  future  property  acquired  by  him  in 
right  of  bis  wife  includes  property  coming  to 
him  through  his  wife  after  her  death.  Fisher 
V.  Shirley,  29 

In  re  Edwards  (43  Law  J.  Rep.  Chanc.  266  ; 
Law  Rep.  9  Chanc  97)  explained  and  dis- 
tinguished.   Ibid. 
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Hnibuid  and  Wife  (continued}^ 

2. marriage  settlement :  ewenant  to  settle 

property  vesting  in  wife:  reversionary  interest 
vesting  in  wife  liable  to  be  ditested  by  the 
exercise  of  a  power  of  appointmenf] — A  mar- 
riage settlement  contained  a  covenant  bj  the 
intended  husband  for  the  settlement  of  all 
personal  estate  which  at  any  time  daring  the 
coverture  should  come  to  or  vest  in  him  in 
right  of  his  intended  wife,  or  in  her  by  be- 
quest, gift,  or  otherwise  :-^Meld,  that  a  rever- 
sionary interest  which  daring  the  covertm'e 
became  vested  in  the  wife,  liable  to  be 
divested  by  the  exercise  of  a  power  of  ap- 
pointment, was  incladed  in  the  covenant.  In 
re  Ware,  Cumberlegev.  CumberUge-Ware,  717 

3. married    woman :    separate   examino' 

tion :  settled  estates  aet,  1877  (40  4'  41  Vict, 
c,  18),  ss.  26  and  50]— On  a  petition  under 
the  Settled  Estates  Act,  1877,  for  the  con- 
firmation by  the  Court  of  a  proposed  lease 
of  a  settled  estate,  a  married  woman  bene- 
ficially interests  in  the  estate,  who  has  been 
served  with  a  notice  of  the  petition  as  pro- 
vided by  section  26  of  the  Act,  and  who,  in 
reply  thereto,  states  that  she  submits  her 
rights  and  interests  to  be  dealt  with  by  the 
Court,  need  not  be  separately  examined.  In 
re  Stanley's  Settled  Estates,  82 

4. property  of  wife:  restraint  on  an  id- 

potion :  forfeiture  :  gift  of  life  interest  for 
separate  use  without  power  of  anticipation  : 
gift  over  «  on  her  anticipating  "  the  income . 
mortgage  of  life  interest']—A  married  woman, 
who  was  under  a  will  entitled  to  a  life  in- 
terest in  a  fund  for  her  separate  use  with- 
out power  of  anticipation,  with  a  gift  over 
on  her  death  or  **on  her  anticipating  the 
income,"  executed  a  mortgage  of  her  life 
interest:— Held,  that  "anticipating"  could 
not  be  treated  as  meaning  "  attempting 
to  anticipate,"  and  that,  as  the  assignment 
was  wholly  inoperative  by  reason  of  the  re- 
straint on  anticipation,  there  had  been  no 
forfeiture.  In  re  Wormald;  Frank  v.  Muzeen, 
404 


5. property  of  wife :  "  title  " ;  "  contingent 

title  ^ :  spes  sucoessionis :  married  women's 
property  aoty  1882,  section  6]— A  testator 
bequeathed  a  fund  to  trustees  upon  trust, 
in  case  his  daughter  should  die  leaving 
no  issue,  "for  such  person  or  persons  as 
at  the  time  of  the  failure  of  the  preceding 
trusts  would  be  my  next-of-kin  and  en- 
titled to  my  personal  estate  under  the  sta- 
tutes for  the  distribution  of  the  personal 
estate  of  intestates  if  1  had  then  died  intes- 
tate, and  in  the  proportions  in  which  they 
would  be  so  entitled."  The  daughter  died  in 
1886,  without  leaving  any  husband  or  having 
had  issue.  One  of  the  persons  entitled  to  a 
share  of  the  fond  was  a  woman  who  had  mar- 
ried in  1857,  and  died  in  1889,  having  made 
Vol.  59.— Chano.  Index. 


XMl 


a  will  and  leaving  her  husband  surviving. 
On  summons  taken  out  to  determine  who  was 
entitled  to  the  fund, — Held,  that  the  married 
woman  before  1886  had  not  a  contingent  in- 
terest or  title  to  the  fund,  but  a  mere  spes 
suecessionis ;  and  that  therefore  her  interest 
in  the  fund,  having  accrued  since  the  Mar- 
ried Women's  Property  Act,  did  not  beloog 
to  her  husband,  but  was  her  separate  estate 
and  passed  l>y  her  will.  In  re  Parsons: 
Stockley  V.  Parsons,  666 
In  re  JBeauprfs  Trusts  (21  Law  Rep,  Ir.  Ch.  D. 
397)  disapproved.    Ibid. 


6.  fviU  of  wife  having  no  testamentary 

capacity  :  general  grant  of  probate :  action 
of  husband  against  executor  in  chancery  di- 
vision :  title  of  executor'] — The  mere  appoint- 
ment of  an  executor,  and  the  grant  by  the 
Probate  Division  of  probate  to  the  person 
named  as  executor,  does  not  amount  to  an 
admission  of  the  capacity  of  the  testator  or 
testatrix  to  dispose  beneficially  of  the  pro- 
perty which  the  executor  gets  in  by  virtue  of 
the  probate.  So,  where  a  married-  woman 
who  was  entitled  to  two  choses  in  action  had, 
without  any  testamentary  capacity,  by  assent 
of  her  husband  or  otherwise,  made  a  will 
appointing  an  executor  and  bequeathing  her 
property  away  from  her  husband,  and  probate 
of  the  will  had  been  granted  to  the  exec«tor 
in  general  form,  in  accordance  with  the  Pro- 
bate Rules,  March,  1887: — Held  (reversing 
the  decision  of  Kay,  J.),  that  although  her 
husband  could  not  have  sued  the  person 
liable  to  his  wife  in  respect  of  the  choses  in 
action  without  taking  out  administration  to 
her  estate,  such  choses  in  aetion  forming  part 
of  her  assets,  yet,  having  the  beneficial  in- 
terest in  them  when  got  in  by  the  executor, 
he  could  sue  such  executor  in  respect  of  such 
interest  in  the  Chancery  Division  without 
taking  proceedings  to  recall  probate  or  obtain 
administration  to  his  deceased  wife.  Smart 
V.  Tranter  (App.)»  363 


Improvement  Bentoharge  —  redemption. 
Sbttled  Land  Aot,  2. 


See 


Infknt  —  apprenticeship :  covenant  to  serve : 
negative  covenant :  void  contract :  ii^unetion] 
— An  indenture  of  apprenticeship  entered 
into  between  the  plaintiff,  a  teacher  of  stage- 
dancing,  and  an  infant  and  her  mother,  con- 
tained covenants  that  during  the  term  of  the 
apprenticeship  the  services  of  the  apprentice 
should  be  at  the  plaintiff's  disposal,  that  the 
apprentice  should  not  enter  into  any  profes- 
sional engagement  without  the  written  con- 
sent of  the  plaintiff,  and  that  the  plaintiff 
should  have  the  right  to  make  professional 
engagements  for  the  apprentice,  and  pay  her 
for  such  services  at  rates  mentioned.  The 
infant  having,  without  the  plaintiffs  consent^ 
C 
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Infant  (continued)— 

entered  into  a  professional  engagement)  the 
plaintiff  applied  for  an  interim  injunction  : — 
Heldt  that  the  application  mnst  be  refused,  as 
no  action  at  law  could  lie  against  an  appren- 
tice.   De  Franeetco  v.  BarHiwi,  161 

Oylltert  V.  Fletcher  (Cro.  Car.  179)  followed. 
Ibid. 

Fellowi  y.  Wood (69  Law  Times, 513)  explained. 
Ibid. 

2. marriage  settlement :  contract  by  infant : 

'  roiddble  contract:  in/ants'  relief  act,  1874 
(37  4"  38  Viet,  c,  62)]— The  Infante'  Relief 
Act,  1874,  does  not  applj  to  a  marriage  settle- 
ment executed  by  an  infant;  but  such  a 
settlement  is,  as  against  the  infant,  voidable 
only— that  is  to  say,  valid  until  repudiated 
within  the  time  and  in  the  manner  allowed  by 
law.  Duncan  v.  Dixon,  437 
JSx  jxirte  Jtmet  (50  Law  J.  Rep.  Chanc  673 ; 
Law  Rep.  18  Ch.  D.  122)  explained.    Ibid. 

3, pott  maintenance :  life  intereet :  accU' 

mulatiafis  :  conteyanoing  and  law  of 'property 
act,  1881,  f.  43,  #«*-*.  2  ;  two  funds]— Vro^Tiy 
was  bequeathed  to  trustees,  upon  trust  to  pay 
the  income  to  R.  W.,  an  infant,  during  her  life, 
with  remainders  over.  R.  W.  attained  twenty- 
one  : — Held,  that  the  accumulations  of  income 
during  her  minority  belonged  to  her  absolutely, 
>ind  were  not  to  be  held  for  the  benefit 
of  remaindermen.  In  re  Wells;  Wells  v. 
WeUs,  113 

A  fund  was  bequeathed  to  trustees,  upon  trust, 
if  R.  W.  should  attain  twenty-one,  to  pay  the 
income  to  her  during  her  life,  and  there  was 
an  express  power  in  the  will  to  apply  the 
income  of  this  fund  for  maintenance.  Another 
fund  was  bequeathed,  by  the  same  will,  to  the 
trustees,  upon  trust  to  pay  the  income  to 
R.  W.  during  her  life :  —Held,  that  the  past 
maintenance  of  R.  W.  was  primarily  payable 
out  of  the  former  fund,  that  being  most  for 
her  benefit ;  and  that,  as  the  trustees  had  not 
exercised  any  discretion  in  the  matter,  the 
Court  could  now  exercise  it  for  them,  upon 
an  application  made  after  R.  W.  had  attained 
twenty-one.    Ibid. 

Ii^jnnction — undertaking  as  to  damages :  extent 
of]— An  undertaking  as  to  damages  is  the 
price  which  a  person  asking  for  an  injunction 
has  to  pay  for  it ;  and  such  an  undertaking 
should  not  be  confined  to  the  damages  that 
may  be  sustained  only  by  the  party  enjoined, 
but  should*  extend  to  all  the  defendants 
asking  for  it.  J^ker  v.  J^ew  Brunswick 
Trading  Co.  of  London  (App.),  651 

But  the  Court  has  no  power  to  extend  an  under- 
taking given  by  a  plaintiff  so  as  to  cover 
damages  that  may  be  sustained  by  a  party  who 
never  asked  for  it  when  the  injunction  was 
granted.    Ibid. 

SeePBACTiCB,  9. 


taXwmtlt'HMfmpeniation  for  minerals  mrongfiiUy 
taken  :  interest  upon:  3  4*  4  Will.  4.  c.  42.  s. 
29] — By  a  decree  made  in  1871  the  defendants 
were  declared  to  be  liable  in  respect  of  certain 
minerals  removed  by  them  from  under  adjoin- 
ing land  of  the  plaintiffs,  and  an  enquiry  was 
directed  as  to  the  quantity  of  minerals  taken, 
and  their  value,  with  an  allowance  for  the 
cost  of  carrying  to  the  pit's  mouth,  but  none 
for  working.  After  the  decree  the  defen- 
dants died.  The  enquiry  was  continued  as 
against  their  representatives,  and  the  official 
referee  had  reported  the  value  of  the  minerals 
taken.  On  the  further  consideration  of  the 
suit  the  plaintiffs  claimed  to  be  entitled  to 
interest  on  the  sum  named  In  the  report,  with 
half-yearly  rests  i^Held  (1),  that  the  action 
must  be  treated  as  in  the  nature  of  an  action 
for  money  had  and  received,  and  interest 
could  not  be  given  as  damages  under  section 
29  of  3  &  4  Will.  4.  c.  42,  which  did  not  apply 
to  such  an  action;  (2)  that  there  was  no 
fiduciary  relation  between  the  parties  upon 
which  Uie  claim  could  be  based ;  (3)  that  the 
claim  ought  to  have  been  made  at  the  trial, 
so  that  directions  might  have  been  inserted 
in  the  decree  as  to  how  the  interest  was  to  be 
ascertained,  and  it  was  too  late  to  make  it 
on  the  further  consideration.  Phillips  v. 
Homfray,  547 


on  legacy.    See  Will,  9. 


Judgment  Creditor— iit^^^x^  in  land:  sale:  dis- 
pensing n^Uh  enquiries :  judgment  law  amend- 
ment act,  1864  (27  4"  28  Viet,  c,  112),  ss.  4 
and  5] — Upon  a  petition  by  a  judgment  cre- 
ditor, who  had  obtained  equitable  execution 
of  the  debtor's  interest  in  certain  land  by  the 
appointment  of  a  receiver  of  the  rents  and 
profite  thereof  (the  land  being  subject  to  a 
legal  mortgage),  the  Court  oiderel  an  im- 
mediate sale  without  directing  enquiries,  the 
mortgagee  consenting  to  the  sale,  and  there 
being  evidence  that  there  was  no  other  charge 
on  the  land.     In  re  Dithray,  66 

Judgment  Debt—equitable  execution.  8ee 
Peacticb,  14,  15. 

Jurisdiction— originating  summons.  See  Prac- 
tice, 8;  Power,  6. 

Landlord  and  Tenukt^assignment :  underlessees: 
payment  of  rent  by  one :  contribution  by  others^ 
— A  tenant  of  part  of  the  land  comprised  in 
a  lease,  holding  under  an  assignment  by  the 
original  lessee  of  the  whole  term  therein  at 
an  apportioned  rent,  paid,  under  threat  of 
distress,  the  entire  rent  to  the  lessor,  and 
sought  to  obtain  contribution  thereto  from 
the  tenants  of  another  part  of  the  land  who 
held  under  an  underlease  by  the  original 
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Landlord  and  Tenant  (continued)— 

lessee  at  an  apportioned  rent,  which  rent  they 
had  afterwards  bought  up  from  their  nnder- 
lessor: — Held^  that  there  being  no  one  en- 
titled to  sue  the  defendants,  for  their  share 
of  the  rent,  the  parties  were  not  liable  to  a 
common  demand  so  as  to  give  rise  to  a  right 
to  contribution.    Johnson  v.  WUd^  822 


ZIX 


Chanc.  680;  Law  Rep.  10  Chanc.  622)— is  un 
altered  by  the  Conveyancing  Act,  1881,  s.  14, 
although  the  Court  is  thereby  enabled  to  re- 
lieve against  forfeiture  of  leases  for  breach 
of  covenants  other  than  for  the  payment  of 
rent.  In  re  Andcrton  and  Mllner^s  Con^ 
tract,  766 


—  lease.    See  Lease. 


Lands  Glanses  Consolidation  Act — eampuliory 
purchase  of  land :  payment  into  court :  cowcer- 
sion  of  national  debt :  redemption  of  consols  : 
payment  of  amount  into  court :  **  cash  under 
control  of  court :  "  Lord  St.  Leonard's  act  (28 
^  24  Vict.  c.  38),  s.  10 :  lands  clauses  con- 
solidation act,  1846  (8  Vict,  o.  18),  s.  69; 
rules  of  supreme  courts  1883,  order  XXII, 
rule  17,  as  altered  by  rules  of  the  supreme 
court,  JYovember,  1888;  costs  of  iMfestment^ — 
Money  in  Court  paid  for  the  redemption  of 
Three  per  Cent.  Consols,  representing  money 
paid  into  Court  under  the  Lands  Clauses 
Consolidation  Act,  1846,  is  "  cash  under  the 
control  of  the  Court  '*  within  the  meaning  of 
the  Act  23  k  24  Vict.  c.  38.  s.  10,  and  may  be 
invested  as  such.    In  re  Brown  (App.),  630 

Ex  parte  St,  John  the  Baptist  CoUege,  Oaford 
(52  Law  J.  Rep.  Chanc.  268 ;  Law  Rep.  22 
Ch.  D.  93),  followed.    Ibid. 

Where  a  change  of  investment  of  a  fund  repre- 
senting money  paid  into  Court  by  a  railway 
company  under  the  Lands  Clauses  Consolida- 
tion Act,  1846,  is  rendered  necessary,  not  by 
any  caprice  of  the  holder,  but  by  the  act  of 
the  Government,  the  railway  company  ought 
to  pay  the  cost  of  the  reinvestment.    Ibid. 

2. compulsory  purchase,  of  land:  payment 

into  court ;  costs  of  subsequent  incumbrancer  ; 
section  80] — After  payment  into  Court  by  a 
corporation  of  the  purchase-money  of  land 
(taken  by  them  under  compulsory  powers)  be- 
longing to  a  tenant  for  life  and  remaindermen, 
one  of  the  latter  mortgaged  his  reversionary 
interest  in  the  fund.  Upon  the  death  of  the 
tenant  for  life,  the  remaindermen  presented  a 
petition  for  payment  out  of  the  fund : — Bfeld, 
that  the  corporation  must  pay  the  costs  of 
the  subsequent  mortgagee  (not  exceeding  42f. 
for  his  costs  of  appearance),  and  the  costs  of 
serving  the  petition  upon  him.  In  re  Olivers 
Estate,  360 

See  Railway  Company. 

Laaie — usual  covenants :  proviso  for  re-entry : 
conveyancing  act,  1881,  f.  14] — The  rule  that 
under  an  agreement  for  the  grant  of  a  lease, 
to  Gontun  the  usual  and  proper  covenants, 
the  proviso  for  re-entry  by  the  lessor  is  to  be 
limited  to  breach  of  the  covenant  for  payment 
of  xent^  HodgTdneon  v.  Crowe  (jki  Law  J.  Rep. 


Life  Assurance  Qomjgsaj— deposit :  change  qf 
investment:  power  of  court:  life  assurance 
companies  act,  1870,  s.  3 ;  life  assurance  com* 
panics  act,  1872,  s,  1 ;  board  of  trade  rules, 
1872,  rule  4  ;  rule  of  supreme  court,  November, 
1888] — Where  moneys  have  been  deposited 
in  Court  under  section  3  of  the  Life  Assurance 
Companies  Act,  1870,  the  Court  has  power 
under  rule  4  of  the  Board  of  Trade  Rules, 
1872  (made  under  the  Life  Assurance  Com- 
panies Act,  1872),  to  authorise  the  invest- 
ment of  such  moneys  in  annuities  Class  B 
of  the  East  Indian  Railway  Company.  But 
whether  such  annuities  will  be  accepted  by 
the  Court  for  the  investment  of  funds  under 
its  control,  quaere.  In  re  Blue  Ribbon  lAfs 
Accident  Mutual  and  Industrial  Assurance 
Company^  276 

la%lBLt^ implied  grant:  railway  company:  tn- 
junation'\ — A  railway  company  sold  a  house 
in  fee  to  the  plaintiff  and  retained  the  adjoin- 
ing land;  and  the  conveyance  recited  that 
the  whole  of  the  land  so  retained  would  be 
actually  required  for  the  construction  of  the 
railway.  The  windows  on  the  ground  floor 
and  basement  of  the  house  derived  their  light 
through  one  of  the  arches  of  a  viaduct  over 
which  the  railway  ran.  The  defendant  sub- 
sequently acquired  through  the  company  an 
interest  in  the  adjoining  land  and  the  arch, 
which  he  blocked  up : — Held,  that  there  was 
an  implied  obligation  on  the  part  of  the  rail- 
way company  not  to  interfere  with  the  plain- 
tiff's lights  except  so  far  as  required  for  the 
construction  of  the  railway,  and  that  the 
plaintiff  was  entitled  to  an  injunction.  Myers 
V.  Catterson  (App.),  316 

Decision  of  Kbkbwioh,  J.,  affirmed.    Ibid. 

2.  obstruction:    mafidatory   injunction: 

injury  completed  btfore  writ  umai]— The 
fact  that  a  buildixig  which  obstructs  an- 
cient lights  has  been  completed  before  writ 
issued,  will  not  prevent  the  granting  of  a 
mandatory  injunction  for  its  removal.  The 
material  point  for  consideration  is  the  state 
of  the  new  building  when  the  plaintiff  first 
complains.    Lawrence  v.  HorUm^  440 

Limitations,  f^tsXaX/tot-'administration :  charge 
of  debts  on  real  estate:  lapse  of  mere  than  suv 
but  less  than  twelve  years :  remedy  against  real 
estate :  37  #  38  Vict,  c.  67.  *.  10] —Testator, 
by  his  will,  gave  all  his  property  to  the 
plaintiff,   his  executor,  in  trust  to  sell  and 
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liimiUtloni,  Statute  of  (continued) — 

convert,  and  after  payment  thereout  of  his 
debts  to  divide  the  residue  as  therein  men- 
tioned. The  testator  died  in  1882  possessed 
of  real  estate.  The  defendant,  who  claimed 
to  be  a  creditor  of  the  testator,  in  1883  sent 
in  his  claim  in  answer  to  the  plaintiff's 
advertisements,  under  22  Sc  23  Vict.  c.  35. 
s.  29,  but  took  no  other  steps.  The  plaintiff 
in  1887,  when  more  than  six  years,  but  less 
than  twelve  years,  had  elapsed  since  the 
alleged  debt  was  incurred,  took  out  an 
originating  summons  to  have  the  defendant's 
claim  adjudicated  on,  and  set-up  the  Statute 
of  Limitations : — Held,  that  the  alleged  claim 
was  barred  as  against  the  personal  estate, 
but  not  as  against  the  real  estate.  In  re 
Stephens  ;  Warbwrton  v.  StepJtens,  109 
Notice  by  a  creditor  of  his  claim  in  answer  to 
advertisement  by  an  executor  under  22  &  23 
Vict.  c.  35.  s.  29,  does  not  prevent  the  Statute 
of  Limitations  from  running.    Ibid. 

2, principal  and  surety :  mortgage  :  joint 

and  several  covenant  by  mortgagor  and  surety : 
payment  by  mortgagor :  real  property  limita- 
tion  act,  1874  (37  4r  38  Vict.  c.  57),  *.  8  ; 
co-contractor :  Tneroantile  law  amendment  act, 
1856  (19  ^  20  VicU  o,  97),  s.  14]— A  mort- 
gage-deed was  executed  on  the  10th  of  De- 
cember, 1872,  by  B.  F.,  to  secure  a  sum  of 
800Z.,  and  E.  F.  and  M.  F.  as  the  surety  for 
B.  F.,  jointly  and  severally  covenanted  to 
pay  the  aforesaid  sum  and  interest.  E.  F. 
paid  the  interest  up  to  the  10th  of  December, 
1880.  On  the  6th  of  April,  1889,  the  mort- 
gagee claimed  to  rank  as  creditor  against  the 
estate  of  the  surety,  who  had  since  died,  for 
the  mortgage-debt  and  tmpaid  interest : — 
Seld  (affirming  the  decision  of  Kay,  J.),  that 
the  claim  was  not  barred  as  against  the 
surety's  estate ;  for  assuming  that  section  8 
of  the  Real  Property  Limitation  Act,  1874, 
applied  to  the  case  of  a  surety,  the  debt  was 
kept  alive  as  against  him  by  the  payment 
of  interest  by  the  mortgagor,  and  the  surety 
was  not  within  the  protection  of  section  14 
of  the  Mercantile  Law  Amendment  Act,  1856, 
that  section  not  referring  to  3  &  4  Will.  4.  c. 
27,  nor,  consequently,  to  the  Act  of  1874. 
In  re  Frisby  ;  Allison  v.  Frisby  (App.),  94 

Held,  by  Cotton,  L.J.  (differing  from  Kat, 
J.,  and  BowEN,  L.J. ;  Fbt,  L. J.,  expressing 
no  opinion  on  the  point),  that  section  8  of 
liie  Act  of  1874  does  apply  to  an  action 
brought  against  a  surety,  and  is  not  confined 
to  an  action  brought  against  the  mortgagor 
lumself  or  his  representatives.    Ibid. 

The  payment  necessary  to  satisfy  the  words  in 
section  8  is  a  payment  by  any  one  liable  to 
pay.    Ibid. 

_  See  Pbacticb,  19 ;  Tbubtkb,  1. 

Uterarj  Society— winding-up.  See  Company, 
16 


Lottery  Aoti—comiwi»y  .•  foreign  lattery :  9  Oeo. 
1.  c.  19.  #.  4  ;  6  4-  7  WUl.  4.  e.  66]— A  com- 
pany, acting  within  the  objects  for  which  it 
had  been  incorporated,  had  agreed  to  purchase 
a  concession  by  the  Shah  of  Persia  for  initia- 
ting and  conducting  all  operations  in  the 
nature  of  lottery  loans  throughout  the  Persian 
empire,  and  had  issued  and  advertised  a 
prospectus  offering  its  shares  to  the  public, 
containing  statements  enlarging  upon  the 
value  and  importance  of  the  lottery  conces- 
sion, and  that  **  at  least  five  issues  had  to  be 
made  annually  in  Persia,  with  minimum  draw- 
ings of  10.0002."  Upon  an  application  by  a 
shareholder,  suing  on  behalf  of  himself  and 
other  the  shareholders  of  the  company,  for 
an  injunction  to  restrain  the  company  from 
acquiring  or  dealing  with  the  concession  and 
from  advertising  any  such  prospectus,— ITeZrf, 
that  the  lottery  enterprise  of  the  company 
was  not  an  erection  of  a  foreign  lottery 
within  9  Geo.  1.  c.  19.  s.  4,  as  that  statute 
contained  no  prohibition  against  the  erection 
of  foreign  lotteries  in  foreign  countries,  and 
that  the  publication  of  the  prospectus  was 
not  an  advertisement  of  a  foreign  or  other 
illegal  lottery  within  6  &  7  Will.  4.  c,  66.  and 
that  the  plaintiff  had  no  interest  sufficient  to 
support  his  application.  Mdcnee  v.  Persian 
Investment  Corporation  {Limited),  695 

LxLHAUe  —  maintenance  :  necessaries:  implied 
contracty-The  law  implies  an  obligation  on 
behalf  of  a  lunatic,  though  not  so  found  by 
inquisition,  to  pay  for  necessaries  supplied. 
In  re  Rhodes  ;  Rhodes  v.  Rhodes  (App.),  298 

Dictum  in  In  re  Weaver  (Law  Rep.  21  Ch.  D. 
616,  619)  dissented  from.    Ibid. 

Per  The  Coubt  op  Appeal  :— Where  a  lunatic 
is  maintained  at  a  cost  and  in  a  manner  suit- 
able to  his  condition  in  life,  the  fact  that  he 
might  have  been  maintained  at  a  less  cost  ia 
not  an  answer  to  a  claim  for  necessaries. 

Ibid.  ^      ^  .      M 

Claim  for  necessaries  agamst  the  estate  oi  a 

deceased  lunatic  not  so  found  disallowed  on 

the  evidence.    Ibid. 
Decision  of  Kay,  J.,  affirmed.    Ibid. 

Maintenanoe — infant.    See  Infant. 

lunatic.    See  LtJNATiC. 

Maritime  Lien.    See  Ship. 

ICarriage  Settlement.  See  Husband  and 
Wife,  1,  2 ;  Infant,  2. 

Married  Woman— restraint  from  anticipation: 
forfeiture  of  life  interest.  See  Husband 
AND  Wife,  4. 

separate    examination.     See    Husband 

AND  Wife,  3. 

See  Husband  and  Wife. 
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Harried  Womin'f  Property  Aot.  SeeHuSBASD 
XSTD  Wife.  6. 

Marihmlling.  See  Admikistration,  5;  Build- 
ing Society,  4. 

Medieal  Practitioner— f^moml  /ram  register: 
judicial  enquiry:  dotnesti-o  forum:  general 
medical  conncil:  mediodl  praotiHonert  aet^ 
1858  (21  ^  22  Viet,  e.  90),  s.  29;  jurisdiction 
of  court :  personal  interest  of  mewSer  of  forum} 
— The  Qeneral  Medical  Council  held  an  en- 
quiry upon  a  complaint  made  by  the  Medical 
Defence  Union  against  the  plaintiff,  a  regis- 
tered medical  practitioner,  that  he  had  been 
"guilty  of  infamous  conduct  in  a  profes- 
sional respect,"  in  that  he  had  aoted  as 
"cover  of*  or  by  his  advice  apd  assistance 
had  enabled  one  H.  to  carry  on  the  business 
or  profession  of  a  medical  electrician,  and  to 
practise  as  if  he  were  duly  qualified  under 

the  style  of .    On  the  enquiry  the  charge 

was  read  by  the  solicitor  to  the  General 
Medical  Council,  and  the  solicitor  to  the 
Medical  Defence  Union  then  stated  the  facts 
alleged  against  the  plaintiff,  who  was  present 
with  his  solicitor,  and  was  heard  in  reply. 
The  General  Medical  Council  found  that  the 
plaintiff  had  committed  the  offence  charged 
against  him,  that  the  offence  was  "  infamous 
conduct  in  a  professional  respect,**  and 
directed  the  registrar  to  erase  the  plaintiff's 
name  from  the  medical  register.  Two  of  the 
members  of  the  General  Medical  Council  were 
subscribers  to  and  g^uarantors  of  the  Medical 
Defence  Union,  an  association  having  for  its 
objects  the  protection  of  members,  the  pre- 
vention of  unprofessional  conduct,  and  the 
punishment  of  offenders,  but  were  not  members 
of  the  council  of  that  union,  by  whom  the 
chaige  against  the  plaintiff  was  made,  and 
who  had  full  power  under  the  articles  of  the 
association  to  act.  The  plaintiff  brought  this 
action  against  the  defendants  for  an  injunc- 
tion to  restrain  them  from  removing  his  name 
from  the  register: — Held,  that  the  offence 
charged  against  the  plaintiff  was  within  the 
jurisdiction  conferred  on  the  General  Medical 
Council  by  the  Medical  Practitioners  Act, 
1858,  and  that  as  the  council  had  acted 
honestly  within  its  jurisdiction,  the  Court 
had  no  power  to  interfere  with  its  deci- 
sion. Leeson  v.  General  Council  of  Medical' 
Education  and  Registration  of  the  United 
Kingdom  (App.),  233 

ffeld^  by  Cotton,  L. J.,  and  Bowen,  L.J.  (Fry, 
L.J.,  dissentiente),  that  the  fact  that  two 
members  of  the  General  Medical  Council  were 
subscribers  to  the  Medical  Defence  Union,  by 
whom  the  chaise  was  made  against  the  plain- 
tiff, did  not  invalidate  the  decision  of  the 
General  Medical  Council,  as  they  were  not 
actually  or  constructively  accusers  or  quasi 
accusers  of  the  plaintiff.    Ibid. 


Decision  of  Nobth,  J.,  affirmed.    Ibid. 
TAa  QuecnY.  AUan  (4  B.  &  S.916;  33  Law  J. 
Bep.  M.C.  98)  considered.    Ibid. 

Meeting—conduct  of  business.  See  Company,  5. 

Mine— r<^a/  mine :  gold  mine :  mines  of  copper, 
iron^  or  lead :  rights  of  crown :  1  Will,  f  M. 
c.  30.  s.  4;  6  Will  4* if. <j. 6. «.  2 «w<l 3]— Sec- 
tion 2  of  the  Act  6  Will.  &  M.  c.  6,  provides  that 
the  owner  of  any  mine  wherein  any  ore  shall 
be  found  or  wrought,  and  in  which  there  is 
copper,  iron,  or  lead,  may  hold  and  enjoy,  and 
continue  in  possession  of,  and  dig  and  work 
the  same  mine  and  ore,  notwithstanding  that 
such  mine  or  ore  shall  be  claimed  to  be  a 
royal  mine.  Section  3  of  the  same  Act  pro- 
vides that  the  Crown  may  have  the  ore  of  any 
such  mine,  paying  to  the  owner  of  the  said 
mine  wherein  such  ore  shall  be  found,  within 
thirty  days  after  the  said  ore  shall  be  raised 
and  laid  upon  the  banks  of  the  said  mine,  and 
before  the  same  be  removed  from  thence,  for 
all  ore  **  washt,  made  dean,  and  merchant- 
able,** where  there  is  copper,  iron,  or  lead, 
certain  specified  rates  per  ton.  And,  in  de- 
fault of  payment  of  sudi  respective  sums,  it 
shall  be  lawful  for  the  owner  of  the  said  mine 
wherein  such  ore  shall  be  found  to  sell  and 
dispose  of  the  said  ore  to  his  own  uses : — 
JSeld,  that  the  true  object  of  the  Act  was  to 
secure  to  the  subject  the  copper,  iron,  and 
lead  ores  found  in  his  soil,  or  the  full  value 
thereof  as  fixed  by  section  3 ;  and,  at  the 
same  time,  to  secure  to  the  Crown  (if  it  chose 
to  take  it)  all  the  gold  and  silver  found  in  the 
mine,  paying  the  value  of  the  copper,  iron,  or 
lead  ores,  which  accompanied  it,  at  the  speci- 
fied rates.    Attorney- General  v.  Morgan,  772 

The  defendant  was  the  owner  of  a  mine  in 
Wales,  which  he  was  working  for  gold,  and 
which  he  claimed  the  right  to  work  without 
paying  any  royalty  to  the  Crown.  The  de- 
fendant had  never  worked  the  mine  as  a 
copper,  lead,  or  iron  mine ;  and  no  one  had 
ever  so  described  it: — ffeld,  first,  that  the 
defendant,  therefore,  was  not  within  the  pro- 
tection of  the  Act ;  secondly,  that,  even  if  he 
was,  as  he  had  only  offered  to  the  Crown 
quartz  rock  in  the  rough  state,  and  not  ore 
"washt,  made  clean,  and  merchantable," 
there  had  been  no  default  of  the  Crown  in 
payment  of  the  statutory  price;  and  that 
the  defendant,  therefore,  was  not  entitled 
"  to  sell  and  dispose  of  the  ore  for  his  own 
use  **  without  paying  a  royalty.    Ibid. 


See  Railway  Company,  3. 


Miideioription^sale  by  mortgagee.    See  Mort- 
OAGB,  6. 
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Il9ri9tg%'-^quitable  mortgage:   real    eOaU : 

priority  :  natiee^—U,^  a  solicitor,  in  1883  re- 
ceived money  from  a  client  for  the  purpose 
of  investment,  and  represented  to  bim  that 
he  had  invested  it  upon  the  security  of  a 
particular  mortgage.  The  mortgage,  how- 
ever, was  one  which  B.  had  previously  taken 
in  his  own  name,  and  it  was  never  transferred 
to  the  client.  He  afterwards  deposited  the 
title-deeds  of  the  mortgaged  property  with 
his  bankers  to  secure  bis  overdrawn  account, 
and  paid  interest  on  the  mortgage  to  the 
client  down  to  the  death  of  the  latter  in  1885, 
and  subsequently  to  his  executors.  R.  died 
in  1888,  his  account  being  overdrawn  to  an 
extent  exceeding  the  value  of  the  mortgaged 
property,  and  the  bank  immediately  gave  no- 
tice of  their  claim  to  the  mortgagors.  The 
bank  had  no  notice  of  the'client*s  daim  at 
the  date  of  the  deposit,  and  their  notice  to 
the  mortgagors  was  prior  to  any  notice  given 
by  the  client's  executors  :—J7i$2<{  (1)  that  R, 
was  a  trustee  of  the  mortgage  for  his  client, 
and  that  neither  the  client  nor  his  executors 
had  been  guilty  of  negligence  so  as  to  deprive 
them  of  their  priority,  and  (2)  that  the  prin- 
ciple of  Dearie  v.  Hall  (3  Buss.  1)  did  not 
apply,  and  therefore  the  bank  were  not  en- 
titled to  priority  by  virtue  of  having  given 
notice  to  the  mortgagors  before  the  executors. 
In  re  Bichardi.    Humher  v.  Rieka/rde,  728 


2. foreeloture  action:    iuoeeuive   ineum' 

branoee:  annuitant :  oonveyaneing  and  law  of 
property  act,  1881  (44  ^J"  45  Viet,  e.  41),  t,  15; 
conveyancing  act,  1882  (45  f  46  Vict.  e.  39), 
$.  12 ;  form  of  order^^In  a  foreclosure  action 
the  plaintifib  were  first  mortgagees,  and  also 
third  mortgagees.  The  defendants  were  the 
second  incumbrancer,  who  was  a  jointress, 
and  several  subsequent  incumbrancen,  whose 
priorities  had  not  been  ascertained.  An  order 
was  made  on  the  hearing  of  the  action  giving 
the  jointress  a  period  of  six  months  within 
which  to  redeem ;  in  case  she  did  not  redeem, 
the  subsequent  incumbrancers  were  to  have 
one  period  of  tliree  months  within  which  to 
redeem ;  but  in  case  the  jointress  did  redeem, 
the  plaintiffs,  as  third  mortgagees,  were  to 
have  a  period  of  three  months  within  which 
to  redeem  subject  to  the  jointure;  and  a 
further  period  of  three  months  was  given  to 
the  subsequent  inoombranoers  within  which 
to  redeem.    Smitkctt  ▼.  Ifoiketh,  567 


3,  ...  mortgagee  in  potieetion :  right  to  give 
up  poeeeedon :  right  to  appointment  ef  a  re^ 
oeiver :  Judicature  act,  1873,  section  25,  tub- 
teetion  8] — The  power  fi^ven  by  section  25, 
sub-section  8,  of  the  Judicature  Act,  1873, 
to  appoint  a  receiver,  can  be  exereised  at 
the  trial  of  the  action  as  well  as  upon  an 
interlocutory  application.  In  re  Prythereh, 
Prythoroh  v.  WUUame,  79 


A  legal  mortgagee^  who  has  taken  poiesarion  of 
the  mortgi^ged  property,  cannot  give  up  pos- 
session whenever  he  likes;  and,  as  a  general 
rule,  the  Court  will  not  appoint  a  receiver  at 
his  instance.    Ibid. 


4. prioritici  ;  first  eguitablc  mortgagee  : 

negligence:  title-deeds :  trustee :  legal  estate  : 
getting  in  after  notice  of  prior  equity :  costs'] 
—By  indenture  dated  the  16th  of  February, 
1883,  T.  mortgaged  freehold  land  to  the 
plaintiffs,  purporting  to  make  a  title  under  a 
foiged  deed  of  conveyance  from  Smithsons' 
trustees  dated  the  3rd  of  November,  1882. 
T.  had  previously  mortgaged  other  property 
in  the  same  neighbourhood  to  the  plainti£b 
under  a  genuine  title  from  Smithsons'  trus- 
tees, and  the  plaintiffs*  solicitor,  who  acted 
for  the  plaintiffs  on  the  former  occasion,  and 
who  on  this  occasion  acted  for  both  parties, 
and  believed  in  T.*s  honesty,  required  no  other 
abstract  of  title  than  that  of  the  forged  con- 
veyance, and  made  no  requisition  as  to  iden- 
tity of  the  property.  The  property  in  1882 
in  fact  belonged  to  Surtees*  trustees,  subject 
(together  with  other  property  of  greater 
value)  to  a  legal  mortgage  made  by  them  in 
1862  to  Legard's  trustees ;  but  Surtees'  trus- 
tees by  indenture  dated  the  30th  of  Janoazy, 
1883,  conveyed  it  to  T.  as  if  free  from  incum- 
brances, and  the  title-deeds,  which,  notwith- 
standing the  mortgage  to  L^;aid's  trustees, 
had  remained  in  the  possession  of  Surtees' 
trustees,  were  then  handed  over  to  T.  In 
1887  T.  mortgaged  the  property  to  the  defen- 
dants, concealing  the  plaintiffs'  mortgage,  and 
handing  over  the  genuine  title-de^  to  the 
defendants.  In  1888  the  defendants,  having 
heard  of  the  plaintiffs'  mortgage,  induced 
Legard's  trustees  to  reconvey  the  legal  estate 
in  the  property  to  Surtees'  trustees,  who,  in 
turn,  reconveyed  it  to  the  defendants : — Held, 
that  the  plaintiffs,  who  had  obtained  a  good 
equitable  title  under  their  security,  had  not 
been  guilty  of  negligence  sufficient  to  post- 
pone that  security  to  the  defendants'  security. 
Held  also,  that  the  defendants  could  not, 
iwder  the  circumstances,  rely  on  the  legal 
estate  got  in  after  notice  of  the  plaintUb' 
security.  Held  also,  that  the  title-deeds  must 
be  delivered  to  the  plaintiffs.  Taylor  t. 
Russell,  766 

The  negligence  necessary  to  postpone  the  first 
equitable  mortgagee,  in  such  a  case,  must  be 
so  gross  as  to  render  him  responsible  for  the 
fraud  committed  upon  the  second  mortgagee. 
Mere  carelessness  or  want  of  prudence  is  not 
enough.    Ibid. 

The  Northern  Counties  of  England  Fire  /iimr- 
anee  Oompatty  v.  Whipp  (53  Law  J.  Rep. 
Chanc.  629;  Law  Rep.  26  Oh.  D.  482)  ex- 
plained.   Ibid. 

The  costs  of  each  party  were  ordered  to  be 
added  to  their  debts,  but  without  interest. 
Ibid. 
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6-  *—  redemption :  poUey  cf  auuranee :  sti^- 
lotion  that  it  shovld  belong  to  lenders  in  cer- 
tain ewntsl — The  trustees  of  an  assurance 
Gompanj  advanced  10,0007.  to  C.  on  the  secu- 
rity of  a  bond  securing  the  principal  and 
interest  and  premiums  upon  a  policy,  with  a 
charge  upon  a  reTersionary  interest  in  certain 
Scotch  estates  contingent  on  his  surviving  his 
father.  By  a  document  of  the  same  date  it 
was  agreed  that  the  terms  on  which  the  loan 
was  o^e  were  that  the  lenders  should  insure 
the  life  of  0.  against  the  life  of  his  father  for 
31,600Z.)  that  they  should  pay  the  premiums 
for  the  next  five  years,  and  should  allow  the 
premiums  and  interest  to  accumulate  for  that 
period,  and  afterwards,  if  the  premiums  and 
interest  were  not  paid  by  C,  the  lenders 
might  pay  them  themselves  and  be  entitled 
to  proceed  against  C.  and  his  estate,  and  it 
was  provided  that  if  C.  should  pay  the  princi- 
pal and  interest  in  the  lifetime  of  his  father 
the  lenders  should  forthwith  he  bound  to 
assign  the  policy  to  him,  and  certain  pro- 
visions were  made  for  bringing  the  policy 
monejs  into  account.  By  a  third  document 
it  was  agreed  that,  in  case  C.  should  pre- 
decease his  father  without  having  paid  all  the 
principal  money  and  interest  and  premiums, 
the  policy  should  belong  to  the  lenders  abso- 
lutely. G.  died  intestate  in  the  lifetime  of 
his  father,  without  having  made  any  payment 
for  principal  or  interest  or  premiums.  His 
father,  as  his  administrator,  claimed  to  be 
entitled  to  the  policy  less  what  was  due  to  the 
lenders  for  princix>al.  Interest,  premiums,  and 
costs  i^Held,  by  CorroN,  L.J.,  and  Lindlby, 
L.J.  (BOWBN,  L.J.,  distentiente),  that  the 
three  documents  constituting  the  charge 
must  be. read  together,  that  upon  the  true 
construction  the  policy  effected  on  the  life 
of  G.  was  part  of  the  security  given,  and  was 
subject  to  an  equity  of  redemption,  and  that 
the  attempt  to  confine  the  right  to  redeem  to 
a  certain  event  was  against  the  well-esta- 
blished principles  of  equity.  Marquis  of 
Northampton  v.  Pollock  (App.),  745 
Decision  of  Nobth,  J.,  affirmed.    Ibid. 

6,   gale   under  power  :   misdescription  : 

compensation  to  purchaser :  liability  of  mort- 
gagee'] ^  A  mortgagee  who,  in  the  exercise  of 
his  power  of  sale,  personally  or  by  his  agent 
commits  a  mistake,  such  as  a  misdescription 
of  the  property,  whereby  a  material  diminu- 
tion is  caused  in  the  price  realised,  is  liable  to 
the  parties  interested  in  the  equity  of  re- 
demption for  the  loss  so  occasioned ;  but  the 
amount  of  that  diminution  is  not  necessarily 
the  measure  of  the  compensation  payable  by 
the  mortgagee.     TomUne  ▼.  Luoe  (App.),  164 

So,  where  'mortgaged  property  was  sold  for 
20,8002.,  and,  in  consequence  of  a  misstate- 
ment in  the  particulars  by  the  auctioneer  em- 
ployed by  the  mortgagee,  a  compromise  was 
come  to  between  the  purchaser  and  mort- 
gagee, which  the  Gourt  held  to  be  a  reason- 
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able  one,  whereby  895/.  was  allowed  to  the 
purchaser  out  of  the  purchase-money, — Held^ 
by  the  Court  of  Appeal  (reversing  the  de- 
cision of  Ebkewich,  J.),  that  that  sum  was 
not  necessarily  to  be  taken  as  the  measure 
of  compensation  to  be  allowed  as  between 
the  mortgagee  and  the  owners  of  the  equity 
of  redemption,  and  an  enquiry  was  directed 
whether  the  property  would  have  sold  for 
any,  and  (if  any)  what  sum  in  excess  of 
19,9052.  (the  original  purchase-money  less  the 
sum  allowed  to  the  purchaser),  in  case  the 
property  had  been  sold  without  the  misstate- 
ment in  the  particulars.    Ibid. 

7.  solicitor:  future  costs:  construetton: 

professional  charges  by  mortgagee:  special 
contract :  collateral  advantage:  redemption'] 
— By  an  indenture  made  in  1885  between 
two  mortgagors  and  two  mortgagees,  of  whom 
one  was  an  auctioneer  and  the  other  a  soli- 
citor (after  r€!biting  an  agreement  that  the 
mortgagees  should  be  entitled  to  make  the 
same  charges  and  receive  the  same  remunera- 
tion respectively  for  all  business  done  by 
them  respectively  '*  in  or  about  these  pre- 
sents "  as  they  would  have  been  entitled  to 
make  and  receive  if  they  had  not  been  mort- 
gagees), the  mortgagors  covenanted  to  pay 
to  the  mortgagees  the  principal  moneys  ad- 
vanced, and  every  other  sum  which  might 
thereafter  be  advanced  or  paid  by  the  mort- 
gagees or  either  of  them  to,  ''or  become 
owing  to  them  or  him  by,  the  mortgagors  or 
either  of  them  " ;  and  the  mortgagors  thereby 
charged  the  lands  comprised  in  the  mortgage 
with  payment  of  these  sums  and  interest. 
The  solicitor  mortgagee  in  foreclosure  pro- 
ceedings claimed  to  add  to  the  principal 
moneys  certain  costs  owing  to  him  by  the 
mortgagors  respectively  for  business  done 
after  the  date  of  the  mortgage-deed  and 
not  in  connection  therewith.  He  also  claimed 
to  be  allowed  remuneration  paid  to  the  auc- 
tioneer mortgagee  for  a  report  and  valuation 
of  the  property  made  on  the  occasion  and  for 
the  purpose  of  the  mortgage : — JSield,  that 
the  solicitor's  future  costs  were  not  included 
in  the  security,  ffeld  also^  that  the  remune- 
ration paid  to  the  auctioneer  mortgagee  must 
be  disallowed,  notwithstanding  the  special 
contract  contained  in  the  recital.  Fiel<l  v. 
ffopkins,  174 

action  by  puisne  incumbrancers :  costs  of 

action.    See  Costs,  4. 

foreclosure  action.    See  Practice,  10, 11. 

joint  and  several  covenant  by  mortgagor 

and  surety :  payment  of  interest  by  mortgagor. 
See  Limitations,  Statutb  of,  2. 

Looke  King's  Act.  SeeADMiNi8TBATiOK,6. 
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patent:  right  of  mortgagor  to  sue.     See 

Patent,  6. 

priority  :     originating     summons.      See 

Pbactiob,  2. 

sale  under   power.     See  Vendor   and 

PUBOHASEB,  4. 

—  solicitor  mortgagee.    See  Costs,  5. 

Mortmain.    See  Charity. 

Veeefsarief— implied  contract.    See  Lunatic. 

Vegligenee.    See  Building  Society,  .3. 

Vewipaper — comment  on   pending   litigation. 
See  Contempt  of  Court. 


Vext-of-Xin — time  for  ascertaining  class.    See 
Settlement. 


Palatine  Court— jurisdiction.    See  Patent,  5. 

Parliamentary  Deposit.  See  Railway  Com- 
pany, 1. 

Partition  Aetion— /ari;i  of  judgment:  requert 
for  mU  by  owners  cf  the  moiety  :  proof  of  title 
at  hearing  :  enquiry  as  to  persons  interested] 
— As  a  general  rule,  when,  at  the  trial  of  a 
partition  action,  a  request  is  made  for  a  sale 
of  the  property,  the  Court  will  not  make  an 
immediate  order  for  sale,  but  an  enquiry  will 
be  directed  to  ascertain  who  are  the  persons 
interested.     Wood  v.  Gregory,  232 

TtkTtiLBTMhip— dissolution :  deed  providing  that 
one  partner  should  wind  up  affairs  of  firm  : 
debt  due  to  firm :  arrangement  to  take  shares 
in  limited  company  in  satirfaotum  of  debt : 
appointment  of  one  partner  receiver:  jurisdie- 
tion] — On  the  dissolution  of  a  partnership  be- 
tween the  plaintiff  and  defendant,  it  was  by 
deed  agreed  that  the  defendant  should  have 
sole  management  of  the  liquidation  of  the 
firm;  that  neither  of  the  partners  should 
make  any  claim  on  the  other  of  them,  but 
the  defendant  should  pay  all  debts  of  the 
firm,  and  indemnify  the  plaintiff  against  the 
same,  and  should  also  pay  and  account  to  him 
for  the  share  of  any  dividends  which  might 
be  received  in  respect  of  any  debts,  after  all 
the  firm  debts  hiid  been  paid  out  of  the  exist- 
ing assets  of  the  firm.  Among  the  assets  of 
the  firm  was  a  debt  due  from  a  firm  in  Java. 
A  Dutch  company  was  formed  for  the  pur- 
poses of  taking  over  the  property  of  the  Java 
firm,  subject  to  an  arrangement  being  come 


to  with  the  creditors  of  that  firm  to  accept 
shares  in  the  company  in  payment  or  part 
payment  of  their  debts.  In  an  action  by  the 
plaintiff  against  the  defendant  for  an  account 
of  the  partnership,  and  to  restrain  the  defen- 
dant from  compromising  the  claim  of  the  firm 
against  the  Java  firm,  Kekewich,  J.,  made  an 
order  appointing  the  defendant  receiver,  with 
liberty  to  compromise  the  claim  in  question, 
upon  terms  to  be  approved  by  the  Judge  in 
chambers  i^Eeld,  that  there  was  no  power, 
express  or  implied,  in  the  deed  of  dissolution 
enabling  the  defendant  to  enter  into  the 
arrangement  in  question,  and  that  the  Court 
could  not  appoint  the  defendant  receiver,  and 
give  him  as  such  receiver  greater  power  than 
he  had  under  the  deed  of  dissolution,  vrithout 
the  consent  of  the  plaintiff.  Niemann  r. 
Niemann  (App.),  220 

Decision  of  Kekewich,  J.,  reversed.    Ibid. 

Statement  in  Lindley  on  Partnership  (5th  ed. 
p.  141)  and  In  re  The  Land  Credit  Company 
of  Ireland ;  Weihersheim^s  Case  (42  Law  J. 
Rep.  Chanc.  435;  Law  Rep.  8  Chanc.  831} 
explained.    Ibid. 


—  agreement  to  retire  :  right  to  use  name 
of  retiring  partner.  See  Frauds,  Statute 
op,  1. 


—  foreign   partner:    service    of    vrrit. 
Practice,  17. 


Sec 


Patent — action :  particulars  of  objections  :  costs 
of  meeting  objections:  no  certificate  that  ob- 
jections were  reasonable  and  proper :  disallow- 
ance of  costs :  patents,  designs,  and  trade  marks 
act,  1883  (46  4"  47  Viet.  c.  57).  s,  29.  sub-s.  6  .- 
rules  of  supreme  court,  1883,  order  LXV, 
rule  27,  sub-rule  20] — Where  in  a  -patent 
action  the  defendant  pleaded  no  infringement 
of  the  plaintiff's  patent,  aod  that  it  was  in- 
valid, and  delivered  particulars  of  objections 
to  the  validity  of  the  patent,  and  the  action 
was  dismissed  on  the  ground  of  no  infringe- 
ment, and  the  question  of  the  validity  of  the 
patent  was  not  considered  by  the  Court,  the 
disallowance  by  the  Taxing-Master  of  the  de- 
fendant's costs  of  his  particulars  of  objections 
to  the  validity  of  the  patent,  on  the  ground 
that  there  was  no  certificate  that  the  parti- 
culars were  reasonable  and  proper  as  required 
by  the  Patents,  Desigfns,  and  Trade  Marks 
Act,  1883,  8.  29,  sub-s.  6,  is  not  such  a  dis- 
allowance of  the  costs  under  Order  LXV. 
rule  27,  sub-rule  20,  as  to  give  the  Taxing- 
Master  jurisdiction  to  deal  with  the  costs 
occasioned  to  the  plaintiff  by  these  particulars. 
In  such  a  case  the  plaintiff  ought,  if  he  de- 
sires to  raise  the  point,  to  ask  the  Judge  to 
direct  the  Taxing-Master  to  see  whether,  by 
reason  of  any  proceedings  which  have  been 
improperly,  vexatiously,  or  unnecessarily  taken 
by  the  defendant,  he  has  been  put  to  extra 


Digitized  by 


Google 


Vol.  69.]  INDEX. 

Pat0At  (oontinaed)— 

costs,  and  to  tax  these  costs  and  to  allow 
them.     Oa/irwtd  y.  Edge  (App.)>  379 
Decision  of  Kat,  J.,  affirmed.    Ibid. 

2. iietionfor  threats :  action  for  infringe- 

ment  hy  patentee  ** prosecuted"  and  diseoTir 
tinned:  **dne  diligence:**  patents,  desigTU, 
and  trade  marks  act,  1883,  s.  32j~In  Sep- 
tember, 1888,  C.  brought  an  action  (under 
section  32  of  the  Patents,  Designs,  and  Trade 
Harks  Act,  1883)  against  H.  to  restrain  him 
from  issuing  circulars  threatening  legal  pro- 
ceedings. H.  then  commenced  an  action 
against  0.  for  infringement  of  his  patent.  In 
November,  1889,  H.  discovered  (from  a  report 
made  by  an  expert  under  an  order  of  the 
Court)  that  the  articles  sold  by  C.  were  not 
an  infringement  of  H.'s  patent,  and  H.  there- 
upon discontinued  his  action: — JSeld,  that 
as  H.  had  "  with  due  diligence  commenced 
and  prosecuted  "  his  action  down  to  the  time 
of  discontinuance,  he  was  exactly  in  the 
same  position  (with  regard  to  the  protection 
afforded  by  the  proviso)  as  if  he  had  pro- 
secuted his  action  to  trial,  and  then  failed ; 
and  that,  as  the  proviso  applied,  C.  had  no 
cause  of  action  under  section  32.  Chlley  v. 
ffart,  308 

3. action  for  threats :  pending  aetian  for 

infringement  against  licensee:  staying  vexatious 
proceedings :  patents  ^c.  act,  1883,  s,  32  .* 
practice:  order  XXV,  rule  4] — ^An  action  to 
restrain  threats  in  respect  of  an  alleged  in- 
fringement of  a  patent  ought  not,  having 
regaid  to  section  32  of  the  Patents  &o.  Act, 
1883,  to  be  commenced  after  an  action  to 
restrain  the  alleged  infringement  has  been 
instituted  and  is  being  prosecuted  with  due 
diligence ;  and  if  it  is  so  commenced,  all  pro- 
ceedings in  it  may  be  stayed  as  being  vexa- 
tious. Barrett  <|'  Elers  {Lim.)  v.  Day,  Day 
V.  Foster,  464 

An  action  by  a  patentee  against  a  licensee 
brought  bona  fide  for  royalties  in  respect  of 
articles  manufactured,  as  the  patentee  alleges, 
but  the  licensee  denies,  in  accordance  with 
the  patent,  and  for  an  injunction  to  restrain 
the  licensee  from  manufacturing  the  articles, 
except  subject  to  the  terms  of  the  licence,  is 
an  action  to  restrain  the  infringement  of  the 
patent  within  section  32,  notwithstanding 
that  the  validity  of  the  patent  cannot  be  con- 
tested by  the  licensee.    Ibid. 

Any  action  may  be  stayed  as  being  vexations 
when  it  is  clear  that  no  relief  can  be  obtained 
at  the  trial.    Ibid. 
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4.  infringement:  damages:  reduction  of 

price  by  patentee:  loss  by  competition'}-'A 
patentee  had  obtained  an  injunction  restrain- 
ing the  defendants  from  infringing  his  patent, 
and  an  enquiry  as  to  damages.  The  official 
referee  found,  as  facts,  that  the  patentee  bad 
Vol.  59.-^Chakc.  Inder, 


from  time  to  time,  in  consequence  of  previous 
reductions  by  the  defendants,  reduced  bis  own 
prices  down  to,  but  never  below,  the  defen- 
dants' prices  for  the  time  being ;  that  he  had 
done  so  in  order  to  prevent  himself  from 
being  driven  out  of  the  market  by  the  defen- 
dants ;  and  that,  but  for  the  defendants'  com- 
petition and  underselling,  the  patentee  would 
(subject  to  certain  allowances  for  probable 
increase  of  sales  in  consequence  of  the  reduc- 
tion in  price  and  the  connection  and  industry 
of  the  defendants)  have  made  the  sales  whicti 
were  made  by  him  and  also  those  made  by 
the  defendants  at  Ins  own  original  prices:— 
Held  (reversing  the  decision  of  Kkkbwioh, 
J.),  that  the  patentee  was  entitled  to  recover 
by  way  of  damages  (subject  to  the  above 
allowances),  not  only  the  sums  found  to 
represent  the  profits  on  sales  made  by  the  de- 
fendants, calculated  at  the  patentee's  original 
prices,  but  also  the  loss  caused  to  the  patentee 
by  the  reduction  in  price  which  he  was  obliged 
to  make  in  consequence  of  the  defendants' 
illegal  competition.  American  Braided  Wire 
Co.  V.  Jliompson  Jt  Co,  (App.),  426 
The  United  Morse  Shoe  andNaU  Co.  v.  Stewart 
(Law  Sep.  13  App.  Cas.  401)  commented  upon 
and  distinguished.    Ibid. 

5. infringement:  experimental  use  aban^ 

doned :  ii^unction  in  aid  of  legal  right :  dam- 
ages: jurisdiction  of  palatine  court]— The 
plaintiff,  the  owner  of  a  patent  the  widity 
of  which  had  been  established  in  a  previous 
action,  brought  an  action  against  the  defen- 
dant claiming  an  injunction  and  damages  for 
the  use  of  certain  machines  which  infringed 
the  plaintiff's  patent.  The  defendant  alleged 
that  the  machines  complained  of  had  been 
put  up  on  trial,  and,  being  found  unsuccessful, 
had  been  taken  down  five  years  before  the 
plaintiff  brought  his  action,  and  had  been 
removed  from  the  defendant's  premises  three 
years  before ;  and  he  denied  any  threat  or 
intention  to  use  machines  which  infringed  the 
plaintiff's  patent  :—Ifeld,  that  the  fleets  did 
not  shew  an  intention  on  the  part  of  the 
defendant  to  renew  or  continue  the  infringe- 
ment of  the  plaintiff's  patent,  and  therefore 
an  injunction  ought  not  to  be  granted ;  and 
that,  as  the  case  for  an  injunction  failed,  the 
Palatine  Court  had  no  jurisdiction  to  give 
damages.    Proctor  v.  Bay  ley  (App.),  12 

Decision  of  the  Vice-Chancellor  of  the  County 
Palatine  reversed.    Ibid. 

MilHngton  v.  Fox  (3  Myl.  k  Cr.  338)  and  Oeary 
V.  Norton  (1  De  Gex  &  S.  9)  considered.    Ibid. 

6« infringement :  mortgage:  right  ofmort- 

gag  or  to  sue:  parties:  patents  <^e,  act,  1883 
(46  4'  47  V%ct.  c.  57),  ss.  23,  46,  and  87  .- 
patents  ^o.  act,  1888  (51  4;  52  Vict,  c,  60). 
s.  21  ;  rules  (f  supreme  court,  order  XV f, 
rule  11]— The  mortgagor  of  a  patent  is  en- 
titled to  maintain  an  action  for  infringement 
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Patent  (continued) — 

without  making  the  mortgagees  parties.  Van 
Gelder,  Apiinum  Jf  Co,  {Lim)  v.  Sanerhy 
Bridge  United  Dittriot  Flour  Soeiety  (^Lim.) 
292 ;  (App.),  583 

Where  an  action  appears  to  the  Court  to  he 
defective  for  want  of  parties,  it  is  the  duty 
of  the  Court,  under  rule  11  of  Order  XVI.,  to 
order  the  necessarj  parties  to  be  added.  Ibid. 

Decision  of  Kekbwich,  J.,  reversed.    Ibid. 


7» petition    to  revoke:  patenU,   detiffm, 

and  trade  marks  act,  1883,  section  26 :  pa- 
tentee (respmdent)  out  of  the  jurisdiction: 
notice :  service'] — A  patentee,  the  sole  respon- 
dent to  a  petition  for  the  revocation  of  a 
patent,  was  resident  and  domiciled  in  Scotland. 
A  copy  of  the  petition  and  of  the  particulars 
of  objections  had  been  delivered  to  him  per« 
sonally,  and  he  had  written  to  say  that  he 
did  not  int-end  to  appear  on  the  hearing  of 
the  petition.  Upon  an  application  by  the 
petitioners  for  directions  as  to  the  trial  of 
the  petition,  the  Court  made  an  order  nisi 
that,  unless  the  respondent  should  before  a 
named  day  appear  and  shew  cause  to  the 
contrary,  the  petition  should  be  heard  as  an 
action  with  witnesses,  and  set  down  in  the 
list  of  witness  actions.  In  re  Drmnmond^s 
Patent,  102 


Perpetuity.    See  Poweb,  6 ;  Rbmotenbss. 


"PowtT— appointment :  power  givct\  by  will: 
objects  designated  nominatim:  gift  over  to 
objects  nominatim  in  dqfavit :  death  of  some 
of  oljects  during  life  of  donee  of  power :  effect 
of  on  power:  '* representatives*" :  meamng 
<?/]— Where  power  is  given  by  will  to  appoint 
a  fund  among  several  persons  designated 
nominatim,  with  a  gift  over  in  default  of 
appointment  to  the  same  persons  nominatim, 
or  their  representatives,  and  all  the  objects 
of  the  power  survive  the  testator,  the  power 
is  valid  as  to  the  whole  fund,  notwithstanding 
that  some  of  the  objects  die  during  the  life 
of  the  donee  of  the  power.  In  re  Ware, 
Cumberlege  v.  Oumberl^fo-  Ware,  717 

The  principle  of  Boyle  v.  The  Bishop  of  Peter- 
borough (1  Ves.  jun.  299)  applied.    Ibid. 

A  gift  in  a  will  to  the  "  representatives  "  of  a 
person  is  a  gift  to  his  legal  personal  repre- 
sentatives, in  the  absence  of  any  context  in 
the  will  shewing  that  the  word  is  to  have  a 
different  meaning.    Ibid. 

t  re  Crawford's  Trusts  (2  Drew.  230 ;  23  Law 
7,  Hop  Chanc.  626)  foUowed.    Ibid. 

2,  —  exercise:  power  to  appoint  in  any 
man7ier,  general  bequest :  wills  act  (I  Vict, 
c.  26),  ss.  10  and  27]— There  is  nothing  in 
the  Wills  Act  which  prevents  the  creator  of  a 
power  of  appointment  from  imposing  con- 


ditions upon  the  exerdee  of  that  power  by 
will,  not  being  conditions  as  to  the  farm  of 
execution,  which  are  Invalid  under  section  10. 
Consequently,  a  power  to  appoint  property  Ir^ 
a  will  expressly  referring  to  the  power  itself 
— or  to  the  settlement  creating  the  power — 
is  not  exercised  by  a  general  bequest  con- 
tained in  the  will  of  the  donee  of  the  power. 
The  words  in  section  27,  "  power  to  appoint 
in  any  manner  he  may  think  proper,"  do  not 
mean  "any  power  to  appoint,"  nor  *•  power 
to  appoint  by  any  will  in  any  manner  be 
may  think  proper,"  but  mean  "  power  to  ap- 
point by  the  will  in  qnestion."  PhiUips  v. 
Cayley  (App.).  177 
Decision  of  Kbkbwich,  J.  (58  Law  J.  Bep. 
Chanc.  669),  affirmed.    Ibid. 


8* exercise :    real  estate :  power  to  ap' 

point  among  children  in  tail :  appowt- 
ment  to  a  child  for  Hfe  with  remainder  to 
grandchildren :  validity  :  absence  of  express 
reference  to  power :  general  rrferenee'] — By  a 
deed  of  the  5th  of  September,  1837,  real  estate 
was  conveyed  to  such  uses  as  Mr.  and  Mrs. 
P.  should  by  deed  appoint^  By  a  deed  of  the 
9th  of  September,  1837,  Mr.  and  Mrs.  P.  in 
exercise  of  the  power  conferred  by  the  deed 
of  the  5th  of  September  appointed  the  pro- 
perty to  the  use  of  themselves  sucoessively  for 
life  with  remainder  to  the  nse  of  such  of  their 
children  in  tail  as  they  should  jointly  by  deed 
appoint,  with  remainder  to  such  children  as 
tenants  in  common  in  taiL  By  a  deed  of  the 
10th  of  Maich,  1855,  Mr.  and  Mrs.  P.  in 
exercise  of  the  power  conferred  by  the  deed 
of  the  6th  of  6eptember«  and  of  every  power 
and  authoriiy  enabling  them  in  that  behalf, 
appointed  the  property  successively  to  them- 
selves for  life,  and  after  the  death  of  the 
survivor  to  the  use  of  their  son  B.  for  life, 
with  remainder  to  his  children  and  remoter 
issue  as  he  should  appoint  and  with  a  power 
of  jointuring,  with  remainder  to  his  children 
as  tenants  in  common  in  fee : — Held,  affirming 
the  decision  of  North,  J.,  that  assuming  the 
power  conferred  by  the  deed  of  the  9th  of 
September  authorised  an  appointment  to  £. 
for  life,  there  was  no  intention  on  the  face  of 
the  deed  of  the  10th  of  March,  1865,  to  exer* 
else  the  power,  and  that  the  appointment  was 
wholly  bad.  In  re  Porter.  Porter  v.  Be 
Quettemlle  (App.),  595 

Per  LiNDLET,  LJ,,  a  power  to  appoint  in  tail 
does  not  authorise  an  appointment  for  life. 
Ibid. 


4. exercise :  wiU :  codicU :  confirmation] — 

By  a  marriage  settlement  of  1853  perBonal  es- 
tate was  settled  upon  trusts  for  the  husband 
and  wife  during  their  lives,  and  then  upon  trust 
for  the  children  as  the  husband  and  wife 
should  jointly  appoint,  and,  in  defoult  of  such 
appointment,  as  the  survivor  should  appoint. 
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Power  (continued)— 

By  hie  will,  dated  in  1864,  the  husband  be- 
queathed the  ultimate  residue  of  his  property 
**  of  which  he  mij^ht  be  possessed  at  the  time 
of  his  decease,  or  over  which  he  might  have 
any  power  of  bequest  or  disposal,"  for  the 
benefit  of  his  children  other  than  the  eldest 
son,  who  was  specially  provided  for.  The  will 
contained  a  direction  for  the  maintenance  of 
infant  children  out  of  the  income  of  such 
childrai's  shares.  By  another  settlement, 
executed  a  few  days  after  the  will,  further 
personal  estate  was  settled  on  the  same  trusts 
as  the  property  settled  by  the  original  settle- 
ment. The  wife  died  in  1882,  and  by  two 
codicils,  both  executed  shortly  after  her  dea'h, 
the  husband  confirmed  his  original  will: — 
Heldf  that  the  codicils  incorporated  and  re- 
peated the  provisions  of  the  will,  and  that  by 
the  combined  operation  of  the  will  and  codicils 
the  settled  property  passed  under  the  dis- 
positions originiJly  contained  in  the  will,  but 
which  would  have  been  inoperative  without 
the  codicils.  Inasmuch  as  during  the  wife's 
lifetime  the  power  of  appointment  was  joint 
only  and  not  separate.  In  re  Blackburn ; 
Smiles  v.  Blaokbwm,  208 


XZVU 


^~~^  fraud  upon  jwww]— A.,  who  had, 
under  a  deed  of  1828,  a  power  to  appoint 
85,000^.  among  his  children,  executed  his 
will  in  1865,  by  which,  after  reciting  the 
power,  he  appointed  that  10,000Z.,  part  of  the 
35,0002.,  shoi^d  go  and  belong  to  his  daughter 
B. ;  but  his  will  was  that  the  same  should  be 
paid  to  the  trustees  of  another  legacy  therein- 
before bequeathed  to  B.,  and  be  held  by  them 
upon  the  same  trusts.  Those  trusts  were  for 
B.  for  life,  then  for  her  children  as  she  should 
appoint,  or  in  default  of  appointment  equally, 
with  other  remaUiders  and  provisions  usual 
in  settlements.  Then,  after  other  appoint- 
ments of  shares  of  the  35,0002.  to  other  chil- 
dren, and  a  gift  of  the  residue  of  that  sum  to 
his  son  C,  the  testator  declared  that  in  case 
he  had  exceeded  his  power  in  not  appointing 
the  10,0002.  to  B.  unconditionally,  and  in  case 
B.,  or  others  entitled  to  object,  should  object 
to  the  settlement  thereof,  then  he  appointed 
the  10,0002.  to  C.  absolutely,  who  would,  he 
was  assured,  settle  the  same  voluntarily  in  the 
manner  in  which  he,  the  testator,  had  at* 
tempted  to  settle  the  same.  After  the  tes- 
tator's death,  B.  and  0.  joined  in  executing  a 
deed  to  cany  out  the  testator's  wishes,  but 
there  was  no  evidence  that  C.  had  had  any 
knowledge  of  the  terms  of  the  testator's  will 
until  after  his  death: — Held,  that  the  ap- 
pointment of  the  10,0002.  to  B.,  but  to  be 
paid  to  and  held  by  the  trustees  for  purposes 
m  excess  of  the  power,  being  invalid,  the 
gift  over  to  C,  an  object  of  the  power,  took 
effect,  notwithstanding  the  expression  of  the 
testator's  confidence  that  he  would  settle  the 
fund,  there  being  nothing  to  shew  that  such 
oonftdenoe  was  based  upon  any  arrangement 


between  A.  and  C.  so  as  to  make  the  appoint- 
ment a  fraud  upon  the  power.  In  re  Craw- 
shay.     Cramhay  v.  Orawiliay,  395 

6, validity :  perpetuity :  originating  sum- 
mons :  juritdiotian :  rules  of  suprevie  courts 
1883,  order  LV,  rule  3]— A  testatrix  de- 
vised real  estate  unto  and  to  the  use  of 
trustees,  upon  trust  to  receive  the  rents  and 
pay  the  same  to  her  sister  M.  during  her 
life,  and  after  her  death  to  pay  the  rents  to 
her  children  as  therein  mentioned ;  and  after 
the  death  of  M.  and  all  her  children,  upon 
trust  to  pay  the  rents  to  her  sister  E.  for  life, 
and  after  her  death  to  pay  the  rents  to  her 
children  as  therein  mentioned ;  and  after  the 
death  of  M.  and  E.  and  their  children,  the 
trustees  to  hold  the  property  on  trust  for  such 
person  or  persons  as  the  longest  liver  of  M. 
and  £.  and  their  children  should  by  deed  or 
will  appoint.  The  question  having  been  raised 
whether  the  power  of  appointment  was  in- 
valid as  infringing  the  rule  against  per- 
petuities,—£^cW,  reversing  the  decision  of 
Kat,  J.,  that  there  was  jurisdiction  to  deter- 
mine the  question  on  an  originating  summons 
under  Order  LV.  rule  3,  and  that  the  power 
of  appointment  was  invalid,  as  the  person  to 
exercise  it  might  not  be  ascertained  within 
the  period  prescribed  by  law.  In  re  Har- 
greaves  ;  Midgley  v.  Tatley  (App.),  384 

Avem  V.  Lloyd  (37  Law  J.  Rep.  Chanc.  489  ; 
Law  Rep.  5  Eq.  383)  overruled.    Ibid. 

TrMtiCB^appeal :  final  order  in  chambers: 
*' further  consideration " ;  motion  to  dis- 
charge:  time:  rules  of  court,  1883,  ord^r 
LVIII.  rule  16  ;  judicature  act,  1873,  *.  50] 
—The  rules  which  relate  to  appeals  to  tho 
Court  of  Appeal  do  not  relate  to  motions  to 
discharge  orders  made  in  chambers,  and  the 
Court  will  not  act  by  analogy  and  give  a 
party  moving  to  discharge  a  iinal  order  made 
in  chambers  the  same  time— one  year — as  a 
person  would  have  to  appeal  from  a  final  order 
made  in  Court  to  the  Court  oE  Appeal.  No 
longer  time  will  be  given  in  the  case  of  a 
final  than  in  that  of  an  interlocutory  order  in 
chambers.  In  re  Johnson,  Manchester  and 
Liverpool  Banking  Co.  v.  Beales,  Johnson  v. 
Hooleyy  99 

An  order  on  further  consideration  made  in 
chambers  which  does  not  wind  up  the  action, 
and  gives  liberty  to  apply,  is  not  a  final  order. 
Ibid. 

2, appeal :  final  order  in  chambers :  judi- 
cature act,  1873  (36  4"  37  net.  c.  6G),  *.  50  .- 
originating  summons  :  dispute  as  to  priori- 
ties:  jurisdiction:  rules  of  supreme  court, 
1883,  order  L  V,  rules  3  and  5«]— The  time  for 
giving  notice  of  motion  to  discharge  a  final, 
not  less  than  an  interlocutory,  order  made  in 
chambers  is  to  be  limited  to  twenty-one  days 
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Practloo  (continued)^ 

In  re  Giles;  Real  and  Penonal  Advance 
Company  (Limited)  y.  Mttehell  (App.),  226 

The  decision  of  Kay,  J.,  in  Johnson  v.  Hooley  ; 
in  re  Johnson  (ante,  p.  99 ;  Law  Bep.  42  Ob. 
D.  506)  approved.    Ibid. 

A  question  of  disputed  priority  as  between  two 
mortgagees,  even  assuming  tbatthe  Court  bas 
jurisdiction  to  decide  it  on  originating  sum- 
mons— ^as  to  whicb,  quare — is  not  such  a  ques- 
tion as  ought  to  be  determined  by  such  a 
mode  of  procedure.    Ibid. 

3,  appeal:    shorthand   nates:    evidence: 

judj^menti :  appli.eation  after  order  passed  and 
entered]-^AfteT  an  order  of  the  Appeal  Court 
has  been  passed  and  entered,  the  Court  will 
not  direct  the  costs  of  the  teanscripts  of  short- 
liand  notes  of  the  evidence  in  the  Court  below 
and  of  the  judgments  in  a  Case  in  the  House 
of  Lords  used  on  the  hearing  of  the  appe^ 
to  be  allowed.  To  do  so  would  be  to  alter  a 
final  order  of  the  Court,  which  will  only  be 
done  where,  through  a  slip,  the  order  does 
not  express  the  intention  of  the  Court  at  the 
time  when  the  order  was  made.  An  applica- 
tion for  that  purpose  should  be  made  at  the 
hearing  of  the  case,  or  immediately  after 
judgment  is  given.  Qlasier  v.  Rolls  (App.), 
63 

Semhle,  except  in  extreme  cases,  the  costs  of 
shorthand  notes  of  the  evidence  will  not  be 
allowed.  The  Judges'  notes,  ooapled  with  the 
notes  of  counsel,  ought  generally  to  be  suffi- 
cient.   Ibid. 

4. consent  order:  compromise  by  counsel: 

autliority  of  eounseiy^Th^  rule  that  parties 
are  bound  by  terms  agreed  to  by  their  counsel 
when  the  case  is  altogether  in  the  hands  of 
counsel,  does  not  apply  when,  genei-al  terms 
of  compromise  having  been  contemplated  by 
one  of  the  parties  and  communicated  to  his 
legal  advisers,  counsel  is  instructed  to  arrange 
the  specific  terms  of  the  oompromlBe.  Lewises 
V.  Lewis,  712 

Matthems  v.  Munster  (57  Law  J.  Bep.  Q.B.  49  ; 
Law  Rep.  20  Q.B.  D.  141)  distinguished.  Ibid. 

5.  ____  evidence :  Oiffidavit :  jurat :  defect  : 
omission  cf  roords  **  sworn  before  me " .-  order 
XXX VI II,  rules  6  and  l4]— The  Court  being 
satisfied  that  an  affidavit  was  swoin  before 
the  person  who  signed  the  jurat,  though  it 
was  not  so  stated  in  it,  made  an  order  under 
Order  XXXVIII.  rule  14  that  the  affidavit 
should  be  received.  ]!:ddon;es  v.  Argentine 
Loan  and  Agency  Co.  (App.),  392 

Decision  of  Kkkewich,  J.,  affirmed.    Ibid. 


is  to  close  on  any  enquiry  in  chambers,  the 
matter  is  one  in  the  discretion  of  the  Judge. 
In  the  chambers  of  Chittt,  J.,  the  general 
practice  (not  as  a  hard  and  fast  rule)  is 
that  the  evidence  must  be  closed  before  an 
order  for  the  cross-examination  of  one  of  the 
parties  to  an  enquiry  will  be  made ;  and  after 
the  cross-examination  of  one  party,  the  other 
party  will  not  be  allowed  to  tile  further  affi- 
davits ;  and  the  Court  will  not  interfere  with 
this  practice  except  under  special  circnm- 
stances.  In  re  Domes;  Isaard  v.  Iktriet 
(App.),  616 
Decision  of  Ohitty,  J.,  affirmed.    Ibidi 

7*  official  rqferee:  judicature  act,  1873, 

s.  66 ;  reference  for  enquiry  and  report  :  ad- 
ministration  action  :  account :  form  of  reparf] 
— Where  in  an  administration  action  the  ac- 
counts are  referred  to  an  official  referee,  he  is 
not  bound  to  adop^  procedure  usual  in  the 
Chancery  chambers,  although  he  may  do  so  if 
he  finds  it  convenient  and  likely  to  advance 
the  ends  of  justice.  In  re  Taylor.  Turpin 
V.  Pain,  803 

Accounts  in  an  administration  action,  after 
having  been  ineffectually  prosecuted  in  cham- 
bers for  two  years,  were  referred  to  an  official 
referee,  tmder  section  56  of  the  Judicature 
Act,  1873,  to  enquire  and  report.  The  referee 
stated  in  his  report  the  total  amounts  of  re- 
ceipts and  payments,  and  found  a  balance, 
without  detailing  items ;  but  the  Court  was 
satisfied  that  the  report  contained  sufficient 
materials  to  enable  the  parties  to  attack  it  on 
points  of  substance : — Held,  that  the  report 
ought  not,  under  the  circumstances  of  the 
case,  to  be  remitted  for  want  of  particularity. 
Ibid. 

8.   originating   summons  :  jurisdiction : 

question  as  to  validity  of  gift  made  by  teetator 
iti  his  lifetime :  rules  of  supreme  court,  1883, 
order  L  V.  rule  3] — ^The  Court  has  no  jurisdic- 
tion under  Order  LV.  rule  3  to  determine, 
on  an  originating  summons,  questions  which 
could  not  have  been  determined  'under  a 
judgment  for  administration  of  a  testator's 
estate  or  tiie  execution  of  a  trust.  Conse- 
quently, there  is  no  jurisdiction,  on  an  origi- 
nating summons,  to  determine  the  question  of 
the  validity  of  a  gift  of  money  made  by  a 
testator  to  his  wife  in  his  lifetime,  the  money 
being  in  her  possession  at  the  time  of  hia 
death.    In  re  Rvyle  ;  Royle  v.  Hayes  (App.),  1 

Decision  of  Eekewich,  J.,  reversed.    Ibid. 

In  re  Davids  ;  Davies  v.  Dacies  (57  Law  J.  Bep. 
Chanc.  759;  Law  Bep.  38  Ch.  D.  210)  ap- 
proved.    Ibid. 


6, evidence  :  enquiry  at  chambers :  order 

for  cross-examination :  time  for  closing  evi- 
dence: discretion  of  judgey^As  there  is  no 
provision  in  the  Bules  of  the  Supreme  Court, 
1883,  fixing  the  time  at  which  the  evidence 


9.  parties:    death   of  party:    order  to 

carry  on  proceedings :  transmission  of  inte- 
rest :  cause  of  action:  surwoal  of:  i^ury  to 
freehold:  mandatory  inunction:  damages: 
3  <J-  4  Will,  4.  c,  42.  s.  2 ;  rules  of  supreme 
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Prttctioe  (continued) — 

court,  1883,  order  XVIL  rules  1-4;  ordor 
XXXVI,  rule  58]— The  plaintiff  in  an  action 
for  a  mandatory  injunction  and  damages  for 
obstruction  of  light  to  freehold  property, 
died  more  than  six  months  after  the  com- 
mencement of  the  action,  and  three  months 
after  her  death  B.  J.,  her  executor  and  devisee, 
obtained  the  common  order,  under  Order  XVII. 
rule  2,  to  carry  on  proceedings  against  the 
defendant.  The  defendant  moved  to  dis- 
charge the  order  on  the  ground  that  the 
cause  of  action  did  not  survive : — Held^  that 
the  plaintiff's  equitable  right  to  a  mandatory 
injuction  devolved  to  B.  J.  as  her  devisee, 
and  that  B.  J.,  as  her  executor,  was  at  least 
entitled  to  continue  the  action  for  the  re- 
covery of  damages  in  respect  of  injury  com- 
mitted during  a  period  of  six  months  prior 
to  the  plaintiff's  death.    Jonet  v.  Simee^  351 


10. parties:  mortgcbge:  foredoaure  action: 

trustees:  rules  nf  supreme  court,  1883,  order 
XVI.  rule  8]— Foreclosure  action  by  a  first 
mortgagee  against  the  mortgagor,  and  a 
second  mortgagee,  who  had  become  bankrupt. 
The  second  mortgagee  was  a  trustee  of  the 
money  secured  by  his  mortgage,  for  various 
persons  -.—Held,  that,  notwithstanding  Order 
XVI.  rule  8,  the  persons  beneficially  interested 
under  the  second  mortgage  were  necessary  par- 
ties to  the  action.    Francis  v.  Harrison,  248 


11.  parties:  numerous  persons  honing  the 

sam^  interest:  foreelos%tre  action:'  persons 
interested  in  the  equity  of  redemption  :  rules 
of  supreme  court,  1883,  order  XVI,  rule  9] — 
In  a  foreclosure  action  an  order  had  been  made 
in  chambers,  under  Order  XVI.  rule  9,  autho- 
rising two  of  a  large  class  of  persons,  all 
having  the  same  interest  in  the  equity  of 
redemption,  to  defend  in  the  action  on  behalf 
and  for  the  benefit  of  the  others  : — Held,  that 
a  foreclosure  order  could  not  be  made  unless 
all  the  persons  interested  in  the  equity  of  re- 
demption were  parties  to  the  action.  Griffith 
v.  Pound,  522 

12. pleading:  motixm  for  judgment  in  dC' 

fault :  foreclosure  :  allegation  of  amount  due  • 
admission  by  not  2flffading  :  form  of  judgment .. 
rules  cf  supreme  court,  1883,  order  XIX,  rulg 
13  y  order  XXVII.  ruU  11]— On  a  motion  fo 
judgment  in  default  of  defence  in  a  foreclosure 
action  the  plaintiff  (an  equitable  mortgagee 
of  leaseholds)  asked  for  a  personal  judgmen 
against  the  defendant,  the  mortgagor,  for  the 
amount  which  the  plaintiff,  by  his  statement 
of  claim,  alleged  to  be  due,  on  the  ground 
that  the  defendant,  by  not  putting  in  a  de- 
fence, had  admitted  that  that  amount  was 
due  from  him.  The  plaintiff  had  not  asked 
for  a  personal  judgment  by  his  statement  of 
claim.  The  defendant  did  not  appear  at  the 
h^9xmgi^Held,  that  the  defendant's  admis 
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sion  by  not  pleading  could  only  be  treated 
as  made  for  the  purpose  of  the  relief  asked  by 
the  statement  of  claim.  The  Court,  there- 
fore, merely  directed  an  account  of  what  was 
due  to  the  plaintiff  for  principal  and  interest 
under  his  mortgage.  Faitl^uU  v.  Woodley, 
301 

13.  pleadin{f :  non-delivery  of  statement 

of  claim  :  order  dismissing  action  :  order  not 
drarcn  up  or  served :  rules  of  sfupreme  court, 
1 883,  order  XX  VII,  rule  1 ;  order  LXI V,  rule 
7] — When  an  order  has  been  made  in  chambers 
dismissing  an  action,  unless  the  next  step  is 
taken  by  the  plaintiff  within  a  specified  time, 
and  the  plaintiff  does  not  take  that  step 
within  the  specified  time  nor  appeal  agaiast 
the  order,  the  order  takes  effect,  and  the 
time  for  taking  the  step  cannot  subsequently 
be  extended,  the  action  having  become  dead, 
notwithstanding  that  the  order  has  not  been 
drawn  up  or  served  upon  the  plaintiff  before 
it  became  operative.  Script  Phonography  Co, 
iLim,)  V.  Gregg,  406 

Dicta  in  Metcalfe  v.  The  British  Tea  Association 
(46  Law  Times  Bep.  N.8.  31)  not  adopted. 
Ibid. 

14.  " receiver:  creditor's  administration  ac' 

,    tion  :  executor:  retainer]— A  creditor  in  an 

administration  action  is  only  entitled  to  the 
appointment  of  a  receiver  as  against  the  exe- 
cutor when  it  can  be  shewn  that  the  assets  are 
being  wasted.  The  Court  will  not  interfere 
with  the  executor's  right  of  retainer,  and  a 
receiver  will  not  be  appointed  merely  on  the 
ground  that  it  is  probable  the  executor  will 
exercise  such  right  of  retainer  to  the  prejudice 
of  the  general  body  of  creditors.  In  re  Wells. 
MoloTiy  V.  Broohe,  810 

16.  receiver :   judgment    deli :  death  of 

debtor:  ^* equitable  execution^:  rules  of 
supreme  court,  1883,  order  XVII,  rules  1  and 
4,  order  XLII,  rule  23] — A  creditor  who  has 
obtained  judgment  against  a  debtor  in  an 
action  in  which  the  debtor  and  another  were 
defendants  cannot  as  of  right  and  ex  parte, 
after  the  death  of  the  debtor,  obtain  a  receiver 
of  the  deceased  debtor's  estate.  Tlio  effect 
of  Order  XVII.  rule  1  is  to  keep  the  action 
alive  against  the  other  defendant ;  bat  it  does 
not  keep  the  action  alive  against  the  deceased 
debtor  so  that  proceedings  can  be  taken  against 
persons  entitled  to  the  property  of  the  dead 
man  who  are  not  parties  to  the  action,  with- 
out notice  to  them.  In  re  Marh  Sheppard, 
Atkins  V.  Sheppard  (App.),  83 

Qu(»re,  whether  execution  at  common  law  could 
be  had  without  notice  after  the  death  of  a 
judgment  debtor  against  his  estate.    Ibid. 

Decision  of  Cuittt,  J.,  affirmed.    Ibid. 

Cash  V.  Parher  (48  Law  J.  Bep.  Chanc.  671 ; 
Law  Kep.  12  Ch.  D.  293)  distinguished. 
Ibid. 
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FrMtiet  (oontmii6d>— 

The  Judicature  Act  does  not  gire  any  right  to 
eqaitable  ezecation  where  there  is  no  impedi- 
ment in  the  way  of  legal  ezecation.    Ibid. 


16.  terviee :  notice  of  motion  to  attach : 

service  where  no  appea^ranee :  rulee  of  eupreme 
court,  1888,  order  XLIV,  rule  2;  order 
LXVII,  rule  4] — Notice  of  motion  to  attach 
held  to  have  been  sufficiently  served  by  filing 
pursuant  to  Order  LXVII.  rule  i,  the  respon- 
dent not  having  entered  appearance.  In  re 
Jforrii  (deceased).    Morrit  v.  Fowler,  407 


17.  iciriee  of  writ :  partnership  foreign 

partner  :  rules  of  supreme  court,  1883,  order 
IX.  rule  6,  and  order  XVI  rule  14]— Where 
a  partnership  between  a  foreigner  residing 
abroad  and  a  British  subject  has,  before 
the  commencement  of  an  action  against  the 
partnership,  been  dissolved,  without  the 
knowledge  of  the  plaintiff,  and  the  business 
has  been  carried  on  in  England  under  the 
style  of  the  firm  by  the  foreigner  alone,  ser- 
vice of  the  writ  on  the  partnership  can  be 
effected  under  Order  IX.  rule  6,  and  Order 
XVI.  rule  14,  by  service  at  the  principal 
place  within  the  jurisdiction  of  the  business 
of  the  partnership  upon  any  person  having 
at  the  time  of  service  the  management  of  the 
business.  Shepherd  v.  Hirsch,  Pritchard  4' 
Co.,  819 

P&Uexfen  v.  Sibson  (65  Law  J.  Rep.  Q.B.  217 ; 
Law  Rep.  16  Q.B.  D.  792}  discussed  and  fol- 
lowed.   Ibid. 

A  plaintiff,  being  ignorant  of  the  dissolution  of 
a  partnership,  served  his  writ  under  Order 
IX.  rule  6  at  the  place  of  business  where  a 
former  partner  purported  to  carry  on  the 
bosinessof  the  ^irtnership  firm,  but  which 
was  not  the  place  of  business  of  the  firm 
during  the  subsistence  of  the  partnership : — 
Bold,  that  the  service  was  good  service  on 
the  partnership.    Ibid. 

18 • service  out  qf  jurisdiction  :  discretion 

if  the  court :  convenience:  rules  qf  court,  1883, 
order  XI.  rule  1  (/),  and  rule  2 J— In  an  ac- 
tion to  restrain  the  infringement  of  the 
plsintlffs*  trade  mark  and  the  sale  of  the  de- 
fendants' goods  as  those  of  the  plaintifib*, 
the  defendants  being  resident  in  Ireland,  and 
having  neither  property  nor  place  of  business 
nor  agents  within  the  jurisdiction,  the  Judge 
discharged  an  order  which  he  had  made  in 
chambers  on  an  ex  parte  application  for  ser- 
vice of  the  writ  out  of  the  jurisdiction,  on  the 
ground  that  the  action  could  have  been  more 
easily  and  cheaply  tried  in  Ireland  than  in 
England,  notwithstanding  that  a  Inotion  was 
pending  in  this  Court,  on  behalf  of  the  plain- 
tiffs, for  the  registration  of  their  trade  mark 
and  the  removal  from  the  register  of  the 
defendants*  trade  mark.  JRnahan  v.  Kina* 
han,  705 


19. stajfinff  proeeedimgs :  dhuse  qf  process 

of  court:  frivolous  and  oppressi/ee  action: 
inherent  jurisdiction  to  dismiss:  statute  of 
Umitaiions  (8^4  Will.  4.  c.  27),  s.  26.*  con- 
ceaUdfraui^ — The  exercise  by  a  Court  of  its 
inherent  jurisdiction  to  dismiss  an  action  as 
an  abuse  of  its  prooees  is  not  justified  merdy 
^y  great  improbability  in  the  case  made  by 
the  pleadings.  But  all  the  circumstaDoes 
may  be  considered.  I/aerance  v.  Lord  Nor- 
reys  (H.L.),  681 

Where,  in  a  statement  of  claim,  a  chaige  of 
concealed  fraud,  within  section  26  of  the 
Statute  of  Limitations  (3  &  4  Will.  4.  c.  27), 
was  stated  vaguely  and  generally,  and  pre- 
vious litigation  with  refinrence  to  the  same 
subject-matter  led  to  the  conclusion,  which 
was  confirmed  by  an  affidavit  filed  on  the 
plaintiff's  behalf,  that  the  allegations  were  an 
afterthought  and  wholly  incapable  of  proof, — 
Held,  that  the  action  was  properly  dismissed 
as  an  abuse  of  the  process  of  the  Court.   Ibid. 

The  decision  of  the  Court  of  Appeal  affirmed. 
Ibid. 

arbitration:  motion  to  set  aside  award. 

See  Arbitration,  1. 

discovery:  examination  under  Companies 

Act.    See  Compant,  14. 

— —  foreclosure  action.  See  Mortgage,  2  ; 
Patent,  1. 

originating  summons.    See  Admieistba- 

TioN,  2 ;  Power,  6. 

parties.    See  Patent,  6. 

parties :  claim  against  estate  of  deceased : 

assets  in  hands  of  trustee.    See  Trustee,  1. 

receiver :  Judicature   Act,    1873,    s.    25 

sub-s.  8.    See  Mortgage,  3. 

service  :  petition  to  revoke  patent.    See 

Patent,  7. 

Prinoipal  and  k%%nX— money  had  and  re- 
ceived: commission  received  by  agent  upon 
orders  on  prinoipal s  behalf:  investmonts 
made  by  agent  with  money  so  received :  right 
of  principal  to  foUow  money  intoli — ^Tfae  de- 
fendant was  employed  by  the  plaintiffs  as 
their  foreman,  and  was  intrusted  by  them 
with  the  purchase  of  materials  used  in  their 
business.  From  one  of  the  firms  firom  which 
he  had  purchased,  he  had  received  com- 
missions upon  the  amounts  of  the  orders  he 
had  placed  with  them.  In  an  action  to  re- 
cover the  money  so  received,  the  plaintiffs 
moved,  before  the  trial,  for  an  injonotion 
restraining  the  defendant  from  dealing  with 
certain  real  estate  bought  with  such  money* 
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PzinoipAl  and  Ag«iit  (ocmtinaed)^ 

and  an  order  directing  him  to  vaj  into  Coort 
the  residue  of  the  money  \—Held^  affirming 
the  decision  of  Stiblino,  J.,  that  a  debt 
was  due  from,  the  defendant  to  the  plaintiffs, 
but  the  money  he  had  received  was  not  the 
money  of  the  plaintiffs  in  his  hands  as  trustee 
for  them,  and  the  order  asked  for  could  not 
be  made.  Litter  ^  Co,  {Lim,)  v.  Stubbs 
(App.),  670 
Semble  (per  Cotton,  L.J.),  that  the  plaintiffs 
would  have  a  right  to  set  aside  the  contract 
with  the  firm  supplying  the  goods,  and  to  sue 
such  firm  for  the  purchase-money  paid  to 
them.    Ibid. 

Prineipal  and  Burtty— indemnity  given  by  prin- 
cipal debtor  to  one  of  several  co-$uretiei :  pay- 
ment of  principal  debt  by  all  eo-ewreties: 
right  ^  oo-turetiei  to  benefit  qf  indemnity'} — 
Five  sureties  executed  a  guarantee  to  a  baiik, 
by  which  they  jointly  and  severally  undertook 
to  repay  to  the  bank  the  balance  for  the  time 
being  owing  to  them  by  a  customer  on  his  cur- 
rent account,  to  the  extent  of  2,000Z.  After- 
wards the  principal  debtor  deposited  with  one 
of  the  sureties  a  policy  of  insurance  on  his 
own  life  to  secure  that  surety  against  all 
liability  in  respect  of  the  surety^ip.  The 
principal  debtor  became  bankrupt,  owing 
more  than  2,000Z.  to  the  bank,  whereupon  the 
bank  called  upon  the  sureties  to  pay  them 
2,0002.  under  the  guarantee.  The  sureties 
paid  this  sum  in  unequal  amounts.  The  prin- 
cipal debtor  afterwards  died,  and  the  policy 
money  was  received  by  the  surety  with  whom 
the  policy  had  been  deposited  :—.£ri924,  that 
inasmuch  as  th6  surety  with  whom  the  policy 
had  been  deposited  was  bound,  upon  the 
principal  of  l^el  v.  JHwon  (50  Law  J.  Rep. 
Chanc.  51;  Law  Rep.  17  Ch.  D.  825),  to 
bring  the  policy  money  into  hotchpot  for  the 
benefit  of  his  co-sureties,  the  deposit  in  effect 
enured  for  the  benefit  of  all  the  co-sureties 
to  the  full  extent  of  the  principal  debt,  and 
that  the  policy  money  must  accordingly  be 
applied  in  repaying  to  the  five  co-sureties  the 
amounts  which  they  had  respectively  paid 
under  the  guarantee.  Berridge  v.  Berridge, 
633 

mortgage :    covenant   by  mortgagor  and 

surety:  payment  by  mortgagor.    See  LlMl- 

TATIOHB,  STATUTE  OP,  2. 

Probate — grant :  married  woman  :  choses  in 
action :  right  of  husband  to  sue  executor. 
See  Husband  and  Wife,  6. 

Promiuory  Vote.    See  Bill  of  Ezchanoe. 

Public  Health  Aot — local  government:  paving 
qf  itreets :  notice  to  "  owner  " ;  vaUdity  :  public 
health  act,  1876  (38  ^  39  Vict,  c.  65)»  m.  160 
and  4]— The  term  '*  owner,"  as  defined  in  sec- 


zxn 


Uon  4  of  the  Public  Health  Act,  1875,  doea 
not  include  a  receiver  of  rents  and  profits 
appointed  by  the  Court,  and  service  on  him 
of  a  notice  under  section  150  of  the  Act  is 
invalid.     Corporation  of  Baoup  v.  Smithy  518 


2«  *—  ttreet  improvementi :  eapemeM  qfpamng 
and  metalling :  charge  upon  **premiwi "  : 
land  tubject  to  a  restrictive  covenant :  public 
health  act,  1875  (88  ^  39  Viet,  c.  65),  ».  4 
emd  257] — The  charge  created  by  section  257 
of  the  Public  Health  Act,  1875,  for  expenses 
incurred  by  a  local  authority,  for  the  repay- 
ment whereof  the  owner  of  the  premises  in 
respect  of  which  the  same  are  incurred  is 
liable  under  the  Act,  is  a  charge  upon  "  the 
premises,"  that  is,  the  land  itself,  not  the 
interest  of  any  particular  owner  of  the  land, 
and  such  a  charge  takes  precedence  of  a 
restrictive  covenant  affecting  the  premises. 
Guardians  tf  Tendring  Union  v.  Bowton,  528 

PubUe-houie.    See  Covenant,  1. 


Bailway  Comj^saij^abandonment :  winding-up 
petition:  parliamentary  deposit:  notice  to 
treat:  exercise  of  compulsory  powers] — ^A 
railway  company  was  incorporated  by  Act  of 
Parliament  in  1881,  a  section  of  which  pro- 
vided that  if  the  company  did  not  complete 
and  open  the  railway  before  the  time  fixed, 
then  the  deposit  money^  or  so  much  thereof 
as  might  not  have  been  required  for  certain 
specified  purposes,  should  be  forfeited,  &c., 
or,  "  in  the  discretion  of  the  Chancery  Divi- 
sion, if  the  company  is  insolvent,  and  has 
been  ordered  to  be  wound  up,  shall  wholly  or 
in  part  be  paid  or  transferred  to  the  liquidator 
of  the  company,  or  be  otherwise  applied  as 
part  of  the  assets  of  the  company  for  the 
benefit  of  the  creditors."  An  Abandonment 
Act  was  passed  in  1888,  which  provided  (inter 
alia)  that  forthwith,  after  the  passing  of  the 
Act,  the  company  should  proceed  to  wind  up 
their  affairs,  and  pay,  satisfy,  and  discharge 
aU  their  debts,  liabilities,  and  engagements, 
and  that  when  the  debts  of  the  company  were 
discharged  and  the  affairs  of  the  company 
wound  up  the  company  should  be  dissolved. 
Neither  in  1881  nor  1888  was  there  any  Act 
or  procedure  in  existence  under  which  a  rail- 
way company,  incorporated  after  1867,  could 
be  wound  up  : — Bold,  that  the  above  provi- 
sions of  the  Act  of  1888,  although  not  such  as 
to  enable  the  company  or  a  creditor  to  pre- 
sent a  petition  for  the  winding-up  of  the 
company  under  the  Act  of  1862,  nevertheless 
operated  as  a  legislative  order  to  wind  up  the 
company,  and  entitled  creditors  to  the  pro- 
tection which  they  would  have  had,  had  the 
company  been  wound  up  under  the  Companies 
Act  and  a  liquidator  appointed.  In  re  Ux- 
bridge  and  Bichmansworth  Bailway  Acts 
(App.),  409 


Digitized  by 


Google 


XXXll 

Bailway  Oomptny  (continued)— 

A  mere  notice  to  treat  served  by  a  railway  com- 
pany on  landowners,  and  not  followed  np  by 
any  other  action  in  consequence  of  such 
notice,  is  not  an  exercise  of  compulsory 
powers,  although  a  necessary  step  towards  the 
exercise  of  such  powers;  and  a  landowner 
who  has  received  such  a  notice  is  not  thereby 
entitled  to  be  paid  compensation  out  of  a 
Parliamentary  deposit,  in  priority  to  other 
creditors,  as  a  person  *'  subjected  to  injury  or 
loss  in  consequence  of  the  compulsory  powers 
of  taking  property  conferred  upon  the  com- 
pany*   Ibid. 

A  Parliamentary  deposit  forms  no  part  of  the 
assets  of  the  company.    Ibid. 

Decision  of  Stirling,  J.,  rerersed.    Ibid. 

O^est  V.  The  Poole  and  Bournemouth  BaUrcay 
Ompamy  (39  Law  J.  Kep.  C.P.  829 ;  Law  Bep. 
5  C.P.  553)  approved.    Ibid. 


2, loMdi :  UmxU  of  deviation :   land  rea* 

iOTUtbly  required  for  the  eonetruetum  of  the 
line  :  railmapt  elau$e$  act,  1845  (S  Viot,  e. 
20),  s.  15  .*  lands  elautee  act,  1845  (8  VieL  e, 
18),  M.  84  and  92]~A  railway  company, 
authorised  by  its  special  Act  to  take  sudi 
of  the  lands  shewn  and  described  in  the 
deposited  plans  and  books  of  reference  as 
might  be  required  for  the  purposes  mentioned 
in  the  special  Act,  has  power  to  take  lands 
outside  the  limits  of  deviation,  if  such  lands 
are  reasonably  required  for  the  construction 
of  the  line  of  railway  within  the  limits  of 
deviation,  provided  such  lands  have  been 
properly  shewn  and  described  in  the  deposited 
plans  and  books  of  reference.  Fineh  v.  The 
London  and  South- Wettem  Bailway  Com- 
pany (App.),  458 

Wrigley  v.  The  Laneoihire  and  Yorkshire  Bail- 
nay  Qmpwny  (4  Giff.  352 ;  9  Jur.  N.8.  710) 
explained;  Domling  v.  T%e  Pontypool  Jji'o, 
Bailway  Company  (43  Law  J.  Rep.  Chanc. 
761 ;  Law  Rep.  18  Bq.  714)  approved.    Ibid. 

The  deposited  plans  and  books  of  reference 
^ew^  two  tenements  of  land  (numbered 
thereon  as  Nos.  122  and  123),  which  consisted 
of  two  houses  with  their  respective  curtilages. 
One  of  the  bougies,  and  part  of  the  oUier 
house,  as  well  as  parts  of  the  curtilages  of 
both,  were  within  the  limits  of  deviation,  but 
the  remaining  parts  of  the  two  tenements  were 
outside  those  limits.  The  tenant  of  the  house 
partly  within  and  partly  without  the  limits 
required  the  company  to  take  the  whole  of 
his  tenement,  but  the  plaintiff,  the  landlord, 
refused  to  sell  the  whole  of  the  two  tenements 
to  the  company : — Held,  that,  under  such 
circumstances,  it  became  reasonably  necessary 
for  the  company  to  take  the  whole  of  the  two 
tenements  numbered  122  and  123,  and  that, 
as  they  were  shewn  and  described  in  the  de- 
posited plans  and  books  of  reference,  the 
company  were  entitled  to  take  them.    Ibid. 

PuUing  v.  The  London^  Chatham,  and  Dover 
Bailway  Company  (3  De  Gex,  J.  k  Si  661 ; 


CHANCEBY  DIVISION, 
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83  Law  J.  Bep.  Chano.  506)  disiingmflhed. 
Ibid. 
Decision  of  Kat,  J.  (reported  58  Law  J.  Rep. 
Chanc.  350),  aflSrmed.    Ibid. 

3.  »—  minee  and  minerals  under  and  near 
railway:  ironstone  and  limestone:  open 
quarryiny:  notice  hy  owner  of  intention  to 
work  :  railways  clauses  ecnsolidaticn  act,  1845 
(8  f  9  Vtct,  e.  20),  «.  77,  78,  and  79]— 
<« Minerals"  in  sections  77  and  78  of  the 
Railways  Clauses  Consolidation  Act,  1845  (8 
&  9  Vict.  c.  20),  includes  minerals  which  are 
got  by  open  quarrying: — So  held,  by  Lord 
Watson  and  Lobd  RzBBCHJOjh,  dissenticnte 
Lord  Macnaghtbn.  Midland  BaiL  Co.  v. 
Bobinson  (H.L.),  442 

Limestone  is  a  mineral  within  the  same  sections. 
Ibid. 

An  owner  is  not  justified  in  giving  a  notice 
under  section  78  unless  he  has  a  bona  fide 
present  intention  to  work  the  minerals,  but 
it  is  immaterial  whether  he  intends  to  work 
them  himself  or  by  lessees  or  licensees.  Ibid. 

Decision  of  the  Court  of  Appeal  aflSrmed.  Ibid. 

4. scheme  ef  arrangement :  petition  for 

confirmation :  railway  companies  act,  1867  (30 
4*  31  Vict,  e.  127),  ss.  6,  12, 13, 16,  and  17  .* 
the  regulation  of  railways  act,  1868  (31  4*  S3 
Vict,  c,  119),  s,  13.'  companies  clauses  act, 
1863  (26  4-  27  Viet,  c,  118),  «t.  13^iiuf  14  .- 
splitting  of  ordinary  shares:  preferred \and 
deferred  half  shares :  preference  shMres'\ — A 
company  was  incorporated  with  a  capital  of 
72,000^,  divided  into  7,200  ordinary  shares 
of  lOZ.  each.  Under  a  power  contained  in 
the  company's  special  Act,  4,960  shares  had 
been  split  into  preferred  and  deferred  half 
shares.  The  holder  of  any  two  halves  was 
entitled  in  respect  thereof  to  such  right  of 
voting  and  other  advantages  as  were  incident 
to  one  entire  share,  but  two  half  shares  did 
not  become  one  entire  share.  Upon  a  petition 
being  presented  imder  section  16  of  the  Act 
of  1867  for  the  confirmation  by  the  Court  of 
a  scheme  of  arrangement, — Held  (reversing 
the  decision  of  North,  J.),  that  the  holders 
of  the  preferred  half  shares  oould  not  be 
treated  as  a  class  of  preference  shareholders 
within  section  12  of  the  Act  of  1867  whose 
assent  was  required  to  the  scheme  of  arrange- 
ment, but  that  any  rights  of  priority  belong- 
ing to  the  holders  of  the  preferred  half  shares 
as  between  themselves  and  the  holders  of  the 
deferred  half  shares  would  be  protected  by 
the  provisions  of  section  17  of  the  Act  of 
1867.  In  re  Brighton  and  Dyke  Bail.  Co. 
(App.).  329 

sale    of    house:  implied  grant    of  light. 

See  Light. 


BeeeiTor.    See  Practicb,  14, 15. 
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JLmot^WB^eonHnffent  remainder:  pasiHlUy 
en  a  peuibiUtyy-TeatAtQt  gave  freehold  lands 
to  the  lue  of  trustees  during  the  life  of  his 
daughter,  in  trust  for  his  daughter  for  her 
separate  use,  and  after  her  death  to  the  use  of 
any  husband  she  might  thereafter  many,  and 
after  the  death  of  the  survivor  of  them  to  the 
use  of  the  children  of  his  daughter  as  she 
should  appoint,  and  in  default  of  appointment 
t^  the  use  of  the  children  of  his  daughter 
living  at  the  death  of  such  survivor  or  pre- 
viously dead  leaving  issue  then  living,  and  if 
there  should  be  no  such  child,  to  the  use  of 
the  testator's  sons  and  other  daughters  then 
living  or  previously  dead  leaving  issue  then 
living.  The  daughter,  after  the  testator's 
death,  married  a  person  living  at  the  testator's 
death,  and  died  without  having  had  issue : — 
Held^  that  the  limitations  in  default  of 
appointment,  after  the  death  of  the  survivor 
of  the  daughter  and  her  husband,  were  void 
for  remoteness.  In  re  Froet,  Freet  v. 
Freet,lU 

The  appUoation  of  the  rule  against  perpetuity  to 
oontingent  remainders  considered  and  de- 
fined, and  Cole  v.  SeneU  (4  Dr.  &  W.  1 ; 
2  H.L.  Gas.  186)  distinguished.    Ibid. 

2« UmUatian tome  cf  unborn  ehildren  of 

MmJbom  pereon :  restriction  witkin  the  limite 
of  rule  againtt  perpetuity:  void  limitation: 
pouibiUty  on  a  poaiMity]— The  old  real  pro- 
perty rule,  prohibiting  a  legal  limitation  of  an 
estate  to  the  issue  of  an  unborn  person  to  take 
as  purchasers,  has  not  been  abrogated  or 
superseded  by,  or  merged  in  the  more  modem 
rule  against  peipetuities,  but  the  two  rules 
are  independent  and  co-ezisting  rules.  Con- 
sequently, a  limitation  offending  against  the 
old  rule  is  not  validated  by  the  met  that  it  is 
80  framed  as  necessarily  to  take  effect  within 
the  period  of  a  life  in  being  and  twenty-one 
yean  after.  Whitby  v.  MUoheU  8 ;  (App.),  485 

See  POWBB,  6. 

Bantoharge— liability  on  terre-tenant:  posses- 
sion of  land  subject  to  charge.  See  OOM- 
PAHT,  19. 

BMidtiiLg  Trust.    See  Dbbtor  and  Cbbditob. 

Bnloi  of  Gourt— Older  IX.  rule  6,  819 

Order  XI.  rules  1  (/),  2,  705 

Older  X> .  rule  1,   218 

Older  XYI.  rule  8,   248,  816 

Older  XYI.  rule  11,  583 

YOL.  69.— Obaho.  Index, 


Order  XVI.  rule  14.  819 

Order  XVU.  rules  1,  4,    83 

Order  XVII.  rules  1-4.    361 

Order  XIX.  rule  13,  304 

Order  XXV.  rule  4.    464 

Order  XXVII.  rule  1,  406 

Order  XXVII.  rule  11,  304 

Order  XXXVI.  rule  58,  361 

Order  XXXVin.  rules  6  and  14,  392 

Order  XUI.  rule  23,    83 

Order  XLIV.  rule  2,  407 

_  Older  LY.  rule  3,  1 

^—i  Order  LV.  rules  3,  4,  44,  46,   376 

Order  LY.  rules  8  and  5a,    226 

Order  LYIII.  rule  16,    99 

Order  LXIY.  rule  7,    406 

Order  LXV.  rule  27  (20),   379 

Order  LXVn.  rule  4,    407 

teTingi  Bank— wtit^in^-iif? ;  contributory :  trus- 
tee and  manager:  liability:  mirfeasanee : 
savings  banks  act,  1863  (26  /  27  Viet,  o,  87), 
ss.  2,  3,  6,  10, 11,  21,  38,  39,  and  65 .-  savings 
banks  act,  1880  (43  f  44  Vict.  e.  36),  ss.  2 
and  3;  savings  banks  act,  1887  (50  4  51 
Vict.  e.  47):  companies  act,  1862  (25  ^  26 
Vict,  e.  89),  ss.  166  and  200]— D..  a  trustee 
and  manager  of  a  savings  bank  regulated  by 
the  Savings  Banks  Act,  1863,  omitted  to 
comedy  with  the  requirements  of  the  Act  as 
to  the  maintenance  of  checks  in  transactions 
of  deposit  and  repayment,  and  as  to  the 
examination  of  accounts,  and  entrusted  the 
business  of  the  bank  to  the  actuary,  who 
committed  frauds  which  resulted  in  the  wind- 
ing-up of  the  bank : — Held,  that  he  was  liable 
under  section  165  of  the  Companies  Act,  1862, 
to  make  compensation  to  the  bank  on  the 
ground  of  misfeasance,  but  that  he  was  not 
liable  under  section  200  as  a  contributory. 
In  re  Cardiff  Savings  Bank ;  Davies's  Case, 
450 
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CHANCBRY  DIVISION. 


[N.S. 


Seqneftration — to  enforoe  payment  into  cowrt : 
death  ofconteninor  ituolvent:  effect  on  tequet- 
tratUm :  judicature  aet,  1875,  t.  10.*  bank- 
rujftcy  act,  1883,  t.  45]— Sequestration  to 
enforce  payment  into  Court  is  not  discharged 
by  the  death  of  the  contemner,  on  the  ground 
that  the  process  has  issued  for  the  non-per- 
formance of  a  duty.    Pratt  v.  Inman,  274 

Eyde  v.  QreenhiM  (1  Dick.  106)  followed. 
Ibid. 

The  provisions  in  the  Bankruptcy  Act,  1883,  s. 
46,  restricting  the  rights  of  creditors  under  an 
execution,  are  not  imported  by  section  10  of 
the  Judicature  Act,  1876,  into  the  administra- 
tion of  insolvent  estates  in  the  Chancery 
Division.    Ibid. 

Settled  Estates  Act — ^petition  for  confirmation 
of  lease :  separate  examination  of  married 
woman.    See  Husband  and  Wife,  3. 

Settled  Land  Act — hevrlooiM :  sale :  exereise  of 
discretion  of  tenant  for  life :  settled  land  aot^ 
1882  (46  ^  46  Vict,  o,  38),  ss,  37  a/nd  63]— 
Section  37  of  the  Settled  Land  Act,  1882, 
gives  a  tenant  for  life  a  discretion  to  sell 
heirlooms,  but  in  the  exercise  of  that  dis- 
cretion, and  when  determining  whether  they 
ought  to  be  sold  or  not,  he  is  to  act  as  trustee 
not  for  himself  only,  but  for  himself  and  all 
the  persons  entitled  under  the  settlement, 
and  must  take  into  consideration  all  the  cir- 
cumstances of  the  particular  case.  In  re 
Ewrl  ofBadmr's  TrutU  (App.),  782 

2. improvement  rentoluvrge :  redemption : 

bonus  to  compensate  owner  if  renteharge  for 
reduced  rate  of  interest  on  re-investment: 
appUeation  of  capital  money  in  payment: 
settled  land  acts  amendment  act,  1887  (50  4"  51 
Vict.  0. 30.  s.  1] — WTiere  a  renteharge  has  been 
created  upon  settled  land  in  pursuance  of  an 
Act  of  Parliament,  with  the  object  of  paying 
off  money  advanced  to  defray  the  expenses 
of  improvements  authorised  by  the  Settled 
Land  Act,  1882,  the  trustees  of  the  settlement 
may,  upon  the  true  construction  of  the  1st 
section  of  the  Settled  Land  Acts  Amendment 
Act,  1887,  out  of  money  in  their  hands  which 
is  applicable  as  capital  money  arising  under 
the  Settled  Land  Act,  1882,  properly  pay,  in 
addition  to  the  amount  of  the  unpaid  prin- 
cipal money,  a  reasonable  sum  by  way  of 
bonus  such  as  is  necessary  to  redeem  the 
renteharge.  In  re  Lord  Egm/mfs  Settled 
Estates  (App),  768 
In  re  Lord  Sudeley's  Settled  Estates  (67  Law 
J.  Rep.  Chanc.  182 ;  Law  Rep.  37  Ch.  D.  123) 
disapproved.    Ibid. 

BtXXlvBBLVBLi^eonttruction :  gift  to  wlf^s  next-of- 
ki/n  after  deoii  of  husband  and  wife :  time  of 
ascertaining  class  to  take']— By  a  marriage 
settlement,  property  of  the  wife  was  vested 
in  trustees,  upon  trust,  in  default  of  appoint- 
ment by  the  wife,  after  the  death  of  husband 


and  wife,  "  for  the  person  or  persons  who, 
under  the  statutes  made  for  the  distiibutioii 
of  the  estates  of  intestates,  would  then  be 
entitled  thereto,  in  case  the  said  M.  Robinson  " 
(the  wife\  "having  survived  the  said  R. 
Beach  "  (the  husband),  **  were  to  die  possessed 
thereof  respectively  and  intestate,  and  to  be 
divided  between  or  among  such  persons,  if 
more  than  one,  in  the  shares  and  proportions 
in  which  the  same  would  be  divisible  under 
the  same  statutes.*"  The  wife  died  in  1848, 
without  making  any  appointment.  The  hus- 
band died  in  1887.  The  question  was  raised 
on  summons  at  what  period  the  next-of-kin, 
who  were  to  take  in  defoult  of  appointment 
by  the  wife,  were  to  be  ascertained : — Beld, 
that  the  persons  to  take  were  those  who  would 
have  been  entitled  to  the  wife's  personal 
estate  if  she  had  survived  her  husband  and 
died  immediately  after  him.  In  re  Beach; 
Clarke  v.  Mayne,  196 
Druitt  V.  Seward  (66  Law  J.  Rep.  Ghana  289 ; 
Law  Rep.  31  Ch.  D.  234)  and  In  re  Bradley; 
Brown  v.  OottreU  (68  L.T.  N.S.  631)  not 
followed.    Ibid. 

Ship — towage:  maritime  lien'] — Mere  towage 
services  are  not  tJie  subject  of  a  maritime 
lien.  Westrup  v.  Cheat  Yarmouth  Steavs 
Carryifig  Company  (Zfim.),  Ill 

Shorthand  Votes.    See  Pbaotioe,  3. 

fkilidtor— London  agent  and  country  seUeiter  : 
interest  on  oats] — As,  according  to  the  "usual 
agency  terms  "  between  a  country  solicitor 
and  London  agent,  the  London  agent  is  only 
entitled  to  payment  in  full  of  all  out-of- 
pocket  expenses  and  to  a  share  (one  half  or 
one  third,  as  may  be  agreed)  of  the  profit 
charges,  he  is  not,  in  the  absence  of  special 
agreement,  entitled  to  share  in  any  other 
profits  made  by  the  conntiy  solicitor  in  the 
business,  or  in  interest  paid  to  the  solicitor 
on  unpaid  costs.  Wa/rd  v.  Lawson,  Laweon 
V.  Ward  (App.),  323 

An  agreement  by  a  country  solicitor  with  a 
London  solicitor,  that  the  London  solicitor 
should  be  his  London  agent  on  the  usual 
agency  terms,  but  that  the  London  agent 
should  not  call  upon  the  country  solicitor  to 
pay  any  of  his  agenpy  bills  untfl  be  had  ob- 
tained payment  of  hiB  bill  of  costs  from  his 
client,  does  not  entitle  the  London  agent  to 
share  in  interest  paid  to  the  country  solicitor 
on  unpaifl  costs.    Ibid. 

Decision  of  Chittt,  J.,  reyeraed.    Ibid. 

mortgagee:  profit-costs.  See M0RTQ40S, 7. 

—  remuneration.    See  Oostb. 


—  solicitor-mortgagee :     piofit-oosts. 
Costs,  6. 


See 
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Solieitor  and   dient— agreement   as  to  costs. 
See  Ck>BTB,  2. 

Speeiilo  Performaiice— partnership :  agreement 
to  retire.    See  Frauds,  Statute  of. 

See  Contract. 


Streets — ^paving :  notice  to  owner. 
Health  Act. 


Towage.    See  Ship. 


See  Public 


Trade  Kark — regUtrtUion :  essential  p(vrtieular  : 
claim  in  application :  prize  medal :  distinct  we 
device :  distinctive  label :  patents,  designs, 
and  trade  marks  acts,  1883  to  1888,  s.  64]— 
In  order  to  support  an  application  for  the 
registration  of  a  trade  mark,  it  most  be  shewn, 
not  merely  that  the  trade  mark  consists  of  or 
contains  an  essential  particular,  as  defined  by 
section  64  of  the  Patents  &c.  Acts,  1883  to 
1888,  but  that  such  essential  particular  has 
been  claimed  as  such  in  the  application  in 
accordance  with  the  same  section.  In  re 
Bryant  ^  May  (Lim.),  763 

A  representation  of  an  exhibition  prize  medal  is 
not  such  a  <* distinctive  device"  as  to  be 
capable  of  constituting  an  essential  particular, 
even  though  no  other  similar  medal  was 
granted  for  the  same  class  of  goods  at  the 
same  exhibition.    Ibid. 

Semhle,  that  a  label  which  contains  only 
elements  which  are  themselves  incapable  of 
constituting  essential  particulars  is  not,  as  a 
whole,  a  "distinctive  label "  within  the  Act, 
even  though  those  elements  are  combined 
and  arranged  in  a  manner  which  is  new  and 
has  been  used  by  no  other  trader.    Ibid. 


2. registration :   old  trade  mark  :  special 

and  distinctive  word :  pattern :  descrip- 
tive word :  rectification  of  register  :  costs : 
trade  marks  registration  act,  1876  (38  4"  39 
Vict,  c.  91),  s.  10  :  patents  ^^c,  act,  1883  (46 
^  47  Vict.  e.  57),  ss.  64  and  90]— A  word 
which  has  been  used  as  indicating  a  pattern 
or  type  of  manufacture,  and  not  the  manu- 
facture of  a  particular  individual  or  firm,  is 
not,  although  used  prior  to  the  13th  of  August, 
1876,  a  special  and  distinctive  word  used  as 
a  trade  mark  before  the  passing  of  the  Trade 
Marks  Registration  Act,  1876,  and  the  regis- 
tration of  such  a  mark  will,  under  section  90 
of  the  Patents  &c.  Act,  1883,  be  expunged  at 
the  instance  of  a  person  aggrieved.  In  re 
Harrison,  McOreger  ^  Cc's  Trade  Mark,  22 

H.  it,  Co.,  in  1884,  registered  the  word  "  Albion  " 
as  an  old  mark  used  by  them  prior  to  1875 
in  connection  with  the  manufacture  of  agri- 
cultiual  machines.  It  was  proved  that  the 
word  had  been  used  to  designate  machines  of 


particular  pattern : — Held,  that  the  word 
nad  not  been  used  as  a  trade  mark,  and  the 
registration  must  be  expunged,  and  H.  k.  Go. 
must  pay  the  costs  of  the  application  to 
rectify.    Ibid. 


8.  registrations  protection    limited    to 

goods  for  which  mark  is  registered :  patents 
4ro.  act,  1883,  ss.  62,  65,  70,  76,  and  77  :  pass- 
ing off  goods  by  former  servant]— The  owner  of 
a  trade  mark  can  only  sue  in  respect  of  an 
infringement  of  that  trade  mark  in  connec- 
tion with  the  particular  goods  or  classes  of 
goods  for  which  his  trade  mark  is  registered. 
HaH  V.  Colley,  355 

A  servant  is  entitled,  when  he  leaves  his  em- 
ployment, to  carry  on  a  business  of  the  same 
cluuracter  as  his  former  employer*s,  and  to 
obtain  the  custom  of  his  former  employer's 
customers,  and  to  xtse  trade  wrappers  and 
other  trade  papers,  notwithstanding  that  his 
former  employer  does  so,  and  to  employ  the 
same  printer ;  but  in  exercising  these  rights 
it  is  especially  incumbent  upon  him  to  do  so 
in  such  a  manner  as  not  to  represent  that  his 
business  and  goods  are  the  business  and  goods 
of  his  former  master ;  and  if  he  does  so  re- 
present, an  injunction  will  be  granted  to 
restrain  him  from  so  doing.    Ibid. 


4.   registration :  "  satinine  ** :   "  invented 

word'' :  **word  having  no  reference  to  cha- 
racter or  quality  *' :  descriptive  word :  patents 
4-c.  act,  1888,  s.  10]— The  word  "  Satinine  " 
being  a  descriptive  word,  not  being  an  "in- 
vented word,"  and  having  reference  to  the 
character  and  quality  of  the  goods  (in  this 
case  starch,  blue,  perfumery,  &c.)  to  which  it 
was  proposed  to  apply  it,  is  not  a  word  which 
can  be  registered  under  section  10  of  the 
Patents  &c.  Act,  1888,  which  is  substituted 
for  section  64  of  the  Patents  &c.  Act,  1883. 
In  re  Meyerstein's  Trade  Mark,  401 


Trade  Name— *a^  qfgoodmiU  ofbushiess  carried 
on  in  vendor's  name :  right  of  purchaser  to  use 
vendor's  name] — The  plaintiff  sold  to  the  de- 
fendant his  business  premises,  and  the  good- 
will of  the  business  carried  on  by  him  there. 
The  deed  by  which  the  sale  was  carried  out 
contained  no  express  assignment  of  the  right 
to  use  the  plaintiff's  name  : — Held,  that  the 
defendant  had,  by  virtue  of  the  assignment 
of  the  goodwill,  the  right  to  use  the  plaintiff's 
name  in  the  business,  so  as  to  shew  that  the 
business  was  the  one  formerly  carried  on  by 
him,  but  not  so  as  to  expose  him  to  any 
liability  by  holding  him  out  as  the  owner 
of  the  business,  or  as  one  of  the  persons  with 
whom  contracts  were  to  be  made.  Thynne  v. 
Shore,  509 

Levy  v.  Walker  (48  Law  J.  Rep.  Ohanc.  273 
Law  Rep.  10  Ch.  D.  436)  distinguished.  Ibidi 
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TrnMi^—integtfMfU :  hreaeh  oftrtut :  practiee: 
jfortie*  :  amendment :  statute  of  limitations  : 
trustee  act,  1888  (61  4"  52  Viot.  e.  69),  s.  8, 
sab'S,  1  (tt)  (J),  sub-s,  3  .•  T%d€s  of  supreme  court  ^ 
(mler  X  VI,  rule  8]— In  an  action  commenced 
after  the  Ist  of  January,  1890,  to  render  tms- 
tees  liable  for  a  loss  arising  from  an  improvi- 
dent investment  of  the  trust  funds,  where  the 
breach  of  trust  is  committed  more  than  six 
years  before  the  commencement  of  the  action, 
— Semhle,  clause  (a)  of  sub-section  1  of  seo- 
tioQ  8  of  the  Trustee  Act,  1888,  does  not  apply, 
butf  held,  that  clause  (jb)  applies.  In  re 
Bomden ;  Andrew  v.  Cooper,  816 

Where  a  claimant  against  the  estate  of  a  deceased 
person  seeks  to  follow  the  assets  into  the 
hands  of  a  trustee,  it  is  not  necessary  to  make 
the  beneficiaries  parties.     Ibid. 

Dictum  of  Malins,  V.C,  in  Clegg  v.  Rowland 
(36  Law  J.  Kep.  Chanc.  137,  140;  Law  Bep. 
3  Eq.  368,  373)  dissented  from.    Ibid. 


2.  investment  :     improper     investment  .* 

sale  of  trust  funds:  liability  of  trtutee  tv 
replace  stock  sold^ — Trustees,  having  power 
to  invest  in  real  securities  and  to  vary  invest- 
ments, in  1875  sold  bank  annuities  forming 
part  of  the  trust  funds,  and  invested  the  pro- 
ceeds of  sale  on  a  contributory  mortgage  of 
real  estate,  which  was  subject  to  a  jointure 
and  portions.  It  was  admitted  that  this 
mortgage  was  an  improper  investment.  The 
tenant  for  life  having  since  died,  the  money 
on  mortgage  was  now  being  called  in,  and 
the  whole  of  the  principal  was  forthcoming, 
so  that  no  loss  would  follow  directly  from 
the  investment ;  but  the  remaindermen,  who 
were  now  entitled  to  the  capital,  claimed  that 
the  trustees  ought  to  replace  the  bank  an- 
nuities sold  in  1875,  which  at  that  time  stood 
at  a  much  lower  value  than  their  present 
value : — Held,  that  the  sale  being  made  for 
the  purpose  of  making  another  investment 
which  was  improper,  the  sale  wa«  improper 
also,  and  the  trustees  were  liable  either  to 
replace  the  stock  or  to  repay  the  proceeds  of 
sale,  at  the  option  of  the  remaindermen.  In 
re  Massingberd/s  Settlement;  In  re  dark's 
Settlement ;  Clark  v.  IVelawny,  107 

8,  _-  investment :  insufficient  security  :  mort- 
gage of  buildings :  report  of  able  practical 
surveyor :  trustee  act,  1888  (61  4"  62  Vict.  <?. 
69),  ss.  4  aTid  5 ;  trust  legacy :  appropriation  : 
change  of  investment^ — When  a  trust  legacy 
has  been  appropriated  it  is  a  breach  of  trust 
to  vary  the  investment  without  reasonable 
cause ;  and  upon  the  legacy  falling  into  pos- 
session, the  trustee  is  liable  to  indemnify  the 
legatee  against  any  less  resulting  from  the 
change  of  investment.  In  re  Walker ;  Walker 
V.  Walker,  386 

A  trustee  is  not  entitled  to  the  protection 
afforded  by  section  4  of  the  Trustee  Act, 
1888,  unless  the  report  or  valuation  upon 


which  he  acted  in  making  an  investment, 
which  ultimately  proves  insufficient^  was 
made  upon  his  own  instructions  and  direoted 
to  the  particular  investment.    Ibid. 

A  trustee  is  not  entitled  to  the  protection 
afforded  by  section  5  of  the  Trustee  Act, 
1888,  unless  the  investment  which  has  proved 
deficient  was  a  proper  investment  at  the  time 
in  all  respects  other  than  value.    Ibid. 

The  duties  of  trustees  with  respect  to  the  ap- 
propriation and  investment  of  trust  lega/cm 
considered.    Ibid. 

4. m^nigage :  power  for  trustees  "  to  make 

a^y  sales  and  arrangements  they  shall  judge 
expedient "  :  power  to  mortgage  testator's  real 
estate^^A.  testator  appointed  Hignett  and 
Jones  executors  and  trustees  of  his  will,  and 
directed  that  the  trustees  or  trustee  for  the 
time  being  of  his  will  should  have  full  power 
to  settle  his  accounts  and  wind  up  his  afEairs 
as  they  or  he  should  think  fit,  and,  in  so 
doing,  *'to  make  any  sales  and  arrangements 
they  or  he  shall  judge  expedient.**  And  the 
testator  devised  all  his  real  estate  unto  and 
to  the  use  of  his  trustees  upon  the  trusts 
therein  declared.  After  the  testator's  death* 
Jones  (Hignett  having  renounced  probate  and 
disclaimed  the  trusts  of  the  will),  in  order 
to  meet  some  pressing  claims  against  the 
estate,  borrowed  a  sum  of  5001.  upon  the 
security  of  a  mortgage  of  a  portion  of  the 
real  estate :  —Held,  that,  under  the  terms  of 
the  will,  Jones,  being  both  executor  and 
trustee,  had  power  to  mortgage  the  testator^s 
real  estate.  In  re  Jones;  Dutton  v.  Brook- 
field,  31 

6.  trutt  inrestment  act,  1889  (52  ^  63  Vict. 

0.  32),  ss.  3,  6,  6, 7,  and  9 ;  corporation  holding 
funds  for  charitable  purposes^ — A  corpora- 
tion iiicoiporal  ed  b^^  special  Act  of  Parliament 
and  holding  funds  for  charitable  purposes  is 
a  trustee  within  the  meaning  of  the  Trust  In- 
vestment Act,  1889,  and  consequently  is  en- 
tilled  to  invest  any  trust  moneys  in  its  hands 
on  any  of  the  securities  specified  or  referred 
to  in  section  3  of  the  Act,  unless  expressly 
forbidden  to  do  so  by  the  instrument  creating 
the  trust.  A  trustee,  however,  who  has  not, 
under  the  instrument  creating  his  trust,  power 
to  vary  the  investments  comprised  in  such 
instrument,  cannot  sell  existing  investments 
for  the  purpose  of  reinvesting  the  proceeds 
in  the  si  curl  ties  specified  or  referred  to  in 
section  3  of  the  Act.  In  re  Manchester  Boyat 
Jnfinna/ry.  Manchester  Royal  Infirmary  v, 
Attortiey- General,  370 

6.   trust  investment  act,   1889  (52   ^f-  63 

Vict.  0.  32) ;  scope  of  act :  building  society']  — 
The  powers  of  investment  conferred  on  trus- 
tees by  the  Trust  Investment  Act,  1889,  are 
not  applicable  in  the  case  of  the  funds  of  a 
buUdin ;  society  incorporated  under  the  Build- 
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Trustee  (continaed) — 

ing  Societies  Act,  1874,  whether  such  funds 
are  standing  in  the  name  of  the  society  or  in 
the  names  of  its  trustees.  Those  powers  are 
only  exercisable  by  trustees  who  have  funds 
in  their  hands  for  the  purpose  of  investment. 
In  re  National  Permanent  Mutual  Benefit 
Bidldmg  Sooiety^  403 

Trustee  Aet — appointment  of  new  trustee :  veit- 
ing  order:  jurUdiotion:  trtutee  act,  1860, 
M.  35  arul  43 :  rules  of  eourt,  order  L  V,  rule 
13fl,  rules  of  December,  1888] — Proceedings 
instituted  by  originating  summons  under  the 
Rules  of  December,  1888,  Order  LV.  rule  ISa, 
for  the  appointment  of  a  new  trustee,  con- 
stitute a  "  matter "  within  the  meaning  of 
the  Trustee  Act,  1860,  s.  43,  and  the  Court 
obtained  under  that  rule  jurisdiction  to  make 
a  vesting  order  upon  a  motion  in  such  matter. 
In  re  Jones,  167 


Trustee  Act,  1888.    See  Tbustse,  1. 


Undertakiug —damages.    See  Imj  unction. 


Vendor  and  Purchaser — contract  for  sale :  ac- 
ceptance of  title :  default  of  purchaser :  for- 
feiture  of  deposit:  suhseqiient  discovery  of 
defect  in  titUi]  —A  purchaser,  after  accepting 
the  vendor's  title,  which  was  fully  disclosed 
to  him,  made  default  in  payment  of  the 
purchase-money,  and  thereby  forfeited  his 
deposit.  The  vendor  resold  three  years  after- 
wards, and  on  a  summons  under  the  Vendor 
and  Purchaser  Act  the  title  was  held  to  be 
bad,  by  reason  of  a  defect  which  had  existed 
at  the  time  of  the  earlier  sale  i—Seld,  that 
the  first  purchaser  could  not  recover  back  his 
deposit.  Scper  (pauper)  v.  J,  Arnold  (H.L.), 
214 


2, contract  for  mle  :  failure  to  skew  title 

aectyrdlng  to  contract:  substitution  of  new  con- 
tract^— Although  a  vendor  who  has  no  title 
to  a  property  at  the  date  of  the  contract  can 
enforce  the  contract  against  the  purchaser, 
if  he  is  able  to  shew  a  good  title  in  himself 
at  the  time  fixed  for  completion,  be  cannot 
impose  on  the  purchaser  a  different  vendor, 
or  compel  him  to  accept  a  different  contract 
in  substitution  for  that  into  which  he  has 
entered.  In  re  Bryant  and  Barmngham's 
Contract  (App.),  636 
''Trustees  under  a  trust  for  sale,  which  arose  on 
t  he  death  of  B.,  contracted  to  sell  a  property 
as  trustees  for  sale  during  the  life  of  B. : — 
Held,  that  they  could  not  compel  the  pur- 
chaser to  accept  a  title  from  B.  as  tenant 
for  life  selling  under  the  powers  of  the  Settled 
Land  Act.    Ibid. 


8.  contract  for   sale:    sale    by    trustees 

TtUh  no  immediate  power  of  sale :  offer  to 
make  title  vjith  concwrrence  of  beneficiaries'] 
— Trustees  and  executors  entered  into  a 
contract  for  the  sale  of  part  of  their  tes- 
tator's real  estate,  under  the  belief,  which 
proved  to  be  erroneous,  that  they  had  an 
immediate  power  of  sale.  The  purchaser 
objected  to  the  title;  and  after  the  time  fixed 
for  completion  had  passed,  the  vendors  offered 
to  obtain  the  concurrence  o£  the  beneficiaries, 
and  make  a  title  in  that  way : — Held,  that 
the  purchaser  could  not,  after  the  time  for 
completion  was  passed,  be  compelled  to  take 
a  title  which  was  different  from  that  which 
he  had  agreed  to  take,  and  which  required  in- 
vestigation ;  and  that  the  vendors  must  repay 
to  him  the  deposit  that  he  had  paid,  with 
interest,  and  pay  his  costs  of  investigating 
the  title.  In  re  Head^s  Trustees  a/nd  Mac- 
donald's  Contract  (App.),  604 

Decision  of  Cuittt,  J.,  aflirmed.    Ibid. 

4.   mortgage :  power    of  sale  :    notice : 

waicer  of  mttice :  conveyanciNg  act,  1881, 
ss.  19,  20,  and  21  .•  vcvriaiitm  of  title  offered 
by  vendor] — Mortgagees  sold  under  their 
power,  without  formal  notice  to  the  second 
mortgagees  or  to  the  trustee  in  bankruptcy 
of  the  mortgagor,  subject  to  conditions  which 
stated  that  the  vendors  were  mortgagees  sell- 
ing under  a  power  of  sale,  and  that  the 
assignment  was  to  be  accepted  from  them 
under  such  power,  without  the  concurrence 
of  other  persons.  The  purchaser  repudiated 
the  contract  on  the  ground  of  the  absence  of 
the  three  months*  notice  required  by  section 
20  of  the  Conveyancing  Act.  1881.  Subse- 
quently the  vendors  offered  to  procure  tiie 
concurrence  of  the  second  mortgagees  and 
the  trustee  in  bankruptcy  of  the  mortgagor : — 
Held,  that  the  concurrence  of  the  other 
parties  did  not  prevent  the  title  from  being 
a  title  under  a  mortgagee's  power  of  sale; 
and  that  the  purchaser  was  bound  to  com- 
plete notwithstanding  the  variation  in  the 
title  offered.  In  re  Thompson  and  Hclt't 
Contract,  661 

mortgage:  sale  under  power:  misdesciip- 

tion.    See  Mortgage,  6. 

-— ^  specific    performance:    memorandum    in 
writing.        See  Frauds,  Statute  of. 

Vesting  Order.    See  Tbubtee  Act. 

Water  Company — water  supply :  charge :  meter: 
rateable  value:  domextic  purposes:  the  nerc 
river  company's  act,  1862(16^;$'  16  Vu-t.  c.  clx.), 
*«.  35-41;  fcatenvorks  clauses  ai't,  1847  (10  r<' 
11  Vict,  c,  17),  s.  63] — The  expression  "cor 
sumer  of  water"  in  section  41  of •  the  New 
River  Company's  Act,  1862  (15  &   16  Vict. 
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Water  Company  (continaed)— 

c.  clx.),  ineana,  not  any  person  who  desires  to 
consame  the  company's  water,  bat  one  who 
either  already  has  a  supply,  or  has  taken  the 
necessary  steps  entitling  him  to  demand  a 
supply  from  the  company.  Cooker  Stmt  ^  Co, 
V.  Oovernar  and  Conqmny  of  the  New  River 
(H.L.),  333 
Decision  of  the  Ck>urt  of  Appeal  affirmed.    Ibid. 

Will — charge  of  debts  on  real  estate  :  devise  of 
real  estate  to  trustees  :  authoritjf  to  trustees  to 
adjust  and /fay  all  claims  upon  testatoT^s  estate: 
power  of  sale:  22  4*23  ll^jt.  c.  35.  s.  14]— Tes- 
tator, who  died  on  the  7  th  of  November,  1889, 
by  his  will,  gave  certain  real  estate,  and  also 
the  residue  of  his  estate  of  whatever  nature, 
to  two  persons  upon  certain  trusts,  and  he 
authorised  his  said  trustees  or  trustee  to  re- 
lease or  compound  any  debts  owing  to  him  or 
his  estate,  or  to  give  time,  or  take  security 
for  payment,  ''and  to  adjust  and  pay  aU 
claims  made  upon  my  estate."  The  two 
trustees  were  appointed  executors  of  the 
will  \—ffeld^  that  the  will  did  not  create  a 
charge  of  debts  upon  the  real  estate.  In  re 
Head's  Trustees  and  MaodoftakTs  Contract 
(App.),  604 

2. class  :  illegitimate  relations:  "named" : 

"  relatives  hereinbefore  named  "] — ^A  testator 
gave  a  series  of  legacies  in  trust  for  the 
respective  children  of  several  named  per- 
sons whom  he  respectively  described  as  his 
cousins,  some  of  whom  were  not  legitimately 
related  to  him,  and  he  gave  other  legacies  in 
trust  for  persons  whom  he  described  as  nieces, 
some  of  whom  were  related  by  affinity  only ; 
and  he  directed  his  residuary  estate  "  to  be 
equally  divided  amongst  such  of  my  relatives 
hereinbefore  named  as  by  virtue  of  the  trusts 
and  provisions  hereinbefore  contained  shall 
become  entitled  to  a  vested  transmissible  in 
terest.'*  By  a  codicil  he  revoked  the  legacies 
in  favour  of  the  persons  described  as  his 
nieces,  and  directed  that  they  should  not  par- 
ticipate in  the  division  of  his  residuary  estate 
as  directed  by  the  will.  At  the  date  of  the 
codicil  there  was  only  one  person  legally 
related  to  the  testator  and  mentioned  by 
iiiime  in  the  will  who  was  entitled  to  take 
under  the  residuary  bequest: — Held,  revers- 
ing,^ the  decision  of  Stirling,  J.,  that  the 
children  of  persons  named  as  cousins,  whether 
le^rally  related  or  not,  were  **  relatives  herein- 
before named"  within  the  meaning  of  the 
residuary  clause.  In  re  Jodrell,  Jod/reU  v. 
t^ale  (App.),  538 

Principles  of  construction  discussed.    Ibid. 

3. class  :    next-of-kin    of  person  dead  at 

date  of  will :  when  ascertaified :  statute  of 
distributions:  iaj»w]— Testatrix  bequeathed 
a  sum  of  money  "to  such  person  or  per- 
sons as  would  have  become  entitled  to 
my  said  husband's  personal  estate  under  or 


by  virtue  of  the  Statute  of  Distributions  had 
he  died  intestate  and  without  leaving  any 
widow  him  surviving" : — Held,  that  the  per- 
sons to  take,  and  the  shares  and  proportions 
in  which  they  were  to  take,  were  to  be  as- 
certained at  the  death  of  the  husband,  and 
that  the  share  of  one  of  the  husband's  next- 
of-kin  who  predeceased  the  testatrix  lapsed. 
In  re  Uses;  WUliams  v.  Davies,  306 

4. conditional  bequest :  marriage  with  con- 
sent: imipUed  consent — Bequest  in  trust  for 
testator's  son  absolutely  from  and  after  his 
marriage  with  the  consent  of  two  of  the  trus- 
tees for  the  time  being.  In  reply  to  a  verbal 
request  by  the  son  to  the  trustees  for  such  con- 
sent, one  of  the  trustees  said  that  they  had  no 
objection ;  but  they  required  him  to  make  an 
application  in  writing.  In  reply  to  his  written 
application,  the  trustees  wrote  that  they  were 
prevented  for  the  present  from  accecUng  to 
bis  request*  as  they  understood  that  the  lady 
had  rejected  his  suit.  The  marriage  took 
place  without  any  further  consent.  ^Hie  trus- 
tees deposed  that  at  the  time  of  the  son's 
first  application  they  had  no  objection  to  the 
lady,  but  that  they  objected  to  his  marrying 
at  that  time : — Held,  that  the  trustees  had 
substantially  given  their  consent,  and  that 
the  son  was  entitled.  In  re  Smith.  Keeling 
V.  Smith,  284 

5, estate  or  interest  :  rested  or  eofitingent : 

"from  and  after  "  the  death  of  the  tenant  for 
life]— A,  testator  gave  all  his  real  and  the 
residue  of  his  personal  estate  to  a  trustee  (as 
to  a  specified  leasehold  house),  upon  trust  to 
permit  his  daughter,  Elizabeth  Jobson,  to  re- 
ceive the  rents  thereof  for  her  life,  and  "  from 
and  after  her  decease  the  same  premises 
shall  be  in  trust  for  all  the  children  of  the 
said  Elizabeth  Jobson,  in  equal  shares  as 
tenants  in  common,  on  their  respectively 
attaining  the  age  of  twenty-one  years."  The 
will  contained  no  direction  as  to  the  appli- 
cation of  the  rents  of  the  leasehold  house 
after  the  death  of  Elizabeth  Jobson  and 
during  the  minority  of  her  children : — Held, 
that,  notwithstanding  the  words  "from  and 
after,"  the  interest  of  the  children  in  the 
leasehold  house  was  contingent  on  their 
attaining  twenty-one.  In  re  Jobson,  Jobson 
V.  liickardson,  246 

e, forfeiture  clause :  rejnig nancy :  absolute 

interest :  life  interest :  contingent  life  interest : 
bankntptcy  at  death  of  testator :  annulment 
of  bankrujjtey'] — The  tin^e  for  determining 
whether  a  forfeiture  clause  is  or  is  not  ap- 
plicable to  a  gift  under  a  will,  is  the  time 
when,  independently  of  all  accidental  or  ex- 
traneous causes  of  postponement  of  payment 
or  deliveiy,  receipt  of  the  gift  by  the  legatee 
becomes  possible  in  fact.  In  re  Metcalfe; 
Metcalfe  v.  Metcalfe^  159 

A  testator  gave  to  a  class  of  beneficiaries — 
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Will  (continued)— 

first,  absolute  interests ;  secondly,  immediate 
life  interests;  and  thirdly,  contingent  life 
interests,  in  certain  property,  and  he  declared 
that  if  by  any  operation  of  law  the  interest 
of  any  of  the  beneficiaries  should  be  aliened 
whereby  the  same  would  but  for  that  clause 
vest  in  any  other  person,  a  certain  gift  over 
in  respect  of  that  interest  should  take  effect. 
One  of  the  beneficiaries  was  a  bankrupt  at 
the  death  of  the  testator,  and  the  bank- 
ruptcy was  not  annulled  until  the  third  year 
afterwards.  The  contingent  life  interest  of 
that  beneficiary  fell  into  possession  within  a 
year  after  the  testator's  death : — Held^  that 
the  forfeiture  clause  was  void  for  repugnancy 
to  the  gift  of  the  absolute  interest,  but 
operated  upon  the  immediate  life  interest. 
Held  oho,  that  the  forfeiture  clause  was 
inapplicable  to  the  contingent  life  interest. 

Semblet  if  the  beneficiary  had  been  in  a  position 
to  claim  annulment  of  the  bankruptcy  before 
the  immediate  life  interest  became  payable, 
the  forfeiture  would  not  have  operated.   Ibid. 

7, implied  gift :  gift  for  Ufe :  gift  over  on 

death  without  leaving  itsue^ — Testator  devised 
three  houses  in  trust  to  pay  the  rents  to  his 
niece  for  life  for  her  separate  use,  and  after 
her  death,  she  leaving  no  child,  he  devised 
one  house  to  A.  and  the  others  to  B.,  and  he 
gave  his  residnaiy  estate  to  A.  and  B.  equally. 
The  niece  died  leaving  children  i^Heldy  that 
there  was  no  implied  gift  in  favour  of  the 
children.    In  re  BarvUm  {kigi^»),  699 

8. legacy :  dbatement :  tpeeifle  legaoiei  out 

ofiale  money :  defieieney :  lapse  of  one  legacy  : 
abatement  of  other  for  benefit  of  residue'] — 
Specific  bequest  of  jewels  upon  trust  to  sell 
for  the  best  price  obtainable,  and  to  pay 
thereout  two  legacies  of  fixed  amounts ;  there 
was  a  residuary  bequest,  but  no  other  gift 
of  any  surplus  ssJe  money.  The  price  ob- 
tained was  insufficient  to  pay  both  legacies, 
but  one  of  them  lapsed: — Held,  that  the 
other  legacy  was  not  liable  to  abate  in  favour 
of  the  residuary  legatee,  as  it  would  have 
done  in  favour  of  the  other  legatee,  if  his 
legacy  had  taken  effect.  In  re  Tunno, 
RaikesY,Baikes,  673 

Page  v.  Leapingmell  (18  Yes.  463)  distinguished. 

9.  —  legacy :  interest  on :  legacy  to  widow : 
declaration  that  U  is  to  be  accepted  in  lieu  of 
dower] — ^A  testator  devised  and  bequeathed 
his  real  and  residuary  personal  estate  to 
trustees,  upon  trust  to  sell,  and  out  of  the 
proceeds  to  set  apart  and  invest  2,0002.,  and 
permit  his  wife  to  receive  the  income  during 
widowhood.  And  the  testator  declared  that 
the  provision  made  for  his  wife  should  <*  be 
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accepted  by  her  in  lieu  of  all  claim*  to  dower 
or  freebench": — Held,  that  interest  on  the 
legacy  was  only  payable  from  the  end  of  a 
year  from  the  death  of  the  testator.  BigTwld 
V.  Bignold,  737 

10. legacy  :  satisfaction :  direction  to  pay 

debts  only]— When  a  testator  directs  debts  to 
be  paid,  without  mentioning  legacies,  the 
presumption  of  satisfaction  of  a  debt  by  a 
legacy  is  rebutted.  In  re  Huish;  Jiradshaw 
V.  HuUh,  135 

A  lady  gave  a  bond  to  her  nephew  for  1,000^., 
to  be  paid  within  twelve  caleudar  months  of 
her  death,  if  he  should  then  be  living  or  should 
have  died  leaving  issue  him  surviving,  but 
not  otherwise,  with  interest  at  five  per  cent, 
from  her  death.  The  bond  was  given  on  his 
marriage,  and  assigned  to  the  trustees  of  his 
marriage  settlement.  There  was  evidence 
that  the  aunt  knew  this.  She  was  not  in 
loco  parentis  to  her  nephew.  By  her  will  she 
bequeathed  3,0002.  to  this  nephew.  In  a 
codicil  she  directed  that  **  all  just  and  lawful 
debts  **  should  be  paid  at  once : — Held,  that 
there  was  no  satis^tion  of  the  bond  by  the 
legacy,  but  that  both  were  payable.    Ibid. 

Edmunds  v.  Low  (3  Kay  &  J.  318;  26  Law 
J.  Rep.  Chanc.  432)  disapproved.    Ibid. 


U. power:  executors  named:  executor  re- 

novMcing] — A  testator  having  appointed  three 
executors,  one  of  whom  renounced  probate, 
gave  the  residue  of  his  estate  to  such  chari- 
table institutions  as  his  executors  therein 
**  named  "  might  select,  to  be  divided  in  such 
proportions  as  they  might  approve  of : — Held, 
that  one  of  the  persons  named  as  executor, 
but  who  renounced  probate,  was  entitled  to 
take  part  in  the  selection  of  the  charities. 
Crawford  v.  Forshaw,  348 

Keates  v.  Burton  (14  Yes.  434)  explained  and 
distinguished.    Ibid. 

12. substitution :  legatee  dead  at  date  of 

wilt] — ^Testatrix  directed  her  residuary  es- 
tate to  be  equally  divided  between  her 
nephews  and  nieces  not  before  named,  '<  but 
should  any  of  them  be  dead  before  me  I 
then  direct  that  his  or  her  share  shall  be 
equally  divided  between  his  or  her  children  '* : 
— Held,  that  the  children  of  nephews  and 
nieces  dead  at  the  date  of  the  will  were  not 
entitled  to  take  under  the  bequest.  In  re 
Musthcr  ;  Groves  v.  Musiher  (App.),  296 

Christopherson  v.  Naylor  (1  Mer.  820)  approved 
and  followed.    Ibid. 


oonfiimation:  codicil:  exercise  of  power. 

See  PowxB,  4. 

power:  exercise.    SeePowBB,  1>4. 
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WIU  (oontinued)— 

power  to  tnifltees  <*to  make   any  aales      <*  MinezalB,"  442 

and   arrangements :  '*   power    to    mortgage. 
See  Trustee,  4. 

"Named."  638 

Words— *«  Aged,"  172 

"Owner,"  518 

"  Cash  under  control  of  Court,"  630 

*'  Relatives  hereinbefore  named,"  638 

«  Deserving,"  172  «  Representatives,"  717 

^^  "  Final  order,"  99  «  Satinine,"  401 

«« From  and  after,"  246  "  Usnal  agency  terms,"  323 
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